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21 B. 1. 

ORIGINAL CIVIL. 

• Before the Honourable Chief Justice Farran and Mr. Justice Strachey. 

Damodardas Tapidas ( Original Defendant), Appellant v. Dayabhai 
TAPIDAS { Original Plaintiff ) AND ANOTHER ( Original Defendant 
No. 2), Respondents * [20fch December, 1895 and 27fch March, 1896.] 

Will— Construction — Gift to sons — Life estate — Intestacy. 
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Civil. 
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Tapidas Varajdas, a Hindu, died leaving a widow (Navivahu) and two sons 
(Damodar and Dayabhai), aad a grandson Karaandas, the son of Dayabhai. 
Damodar had had two sons bom to him in Tapidas’ life-time, but both had died 
in infancy and before the date of Tapidas’ will. This fact was not known at the 
1 hearing of the suit or of the appeal to any of the oounsel appearing in the case, 
and was only disclosed after the first judgment of the Appeal Court bad been 
delivered. By his will dated 1385, Tapidas disposed of certain dwelling-houses 
which belonged to him and of the residue of his estate as follows : — 

( 8. “ I have given the houses to my wife Navivahu for her to enjoy the income 

thereof. ... 

“ In the event of the decease of my wife Navivahu. my sons Bhai Damodar and 
Bhai Dayabhai may take in equal shares, half and half, the inoome that may be 
received, and may enjoy and may expend and may make donations for religious 
and charitable purposes, and the heirs also of both these my sons may always 
take the income from time to time, and may divide aud take the inoome. To the 
same no one has any olaim or title. '• 

13. " Afterwards giving to all what is written in this will, all the residue of the 
estate (tskamat) ths whole of it should be divided and taken in equal shares by 

my sous Damodardas and Dayabhai And on the death of the two 

, bodb ( kaza razae) he who may have issue sons that issue is in every way the 
heir of his father’s property, and if in the life-time of the two above-mentioned 
. sons one should not have issue sons, then on his death, if my other son should 
.ba alive, he should get all the estate, oaah and whatever else there may be in 

' no Bon a dispute . . . . , . . . As to *he rest, whichever son of 

* mine may survive (fcoyatimo hoe) should get all that is given by me, and should 

, there be no survivorship of that child. [2] and should he have a son or sons, then 

* mmm ' "* " " ' * * ' 1 *" ‘ ■ ■ ■ ■ — 

d> . *.!! * , 

u. 1 * . V V * Suit No. 672 ol 1894 ; Appeal No. 881 . - . 
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he (or they) should get all, acoordiog to what is written above; in that 
no one can raise an objection.” 

H'ld, {confirming Caady, J ,) that under cl. 8 Damodar and Dayabha' took 
only a li fe interest in the house as tenants-io-common, and that the ulterior 
interest therein not being validly disposed of fell into the residue. 

Held, also, (varying the decree of Candy, J.,) thatDamodar and Dayabhai each 
took a iife-estate in a moiety of the residuary estate, and that if Damodar died 
without leaving a son, his moiety should devolve upon Dayabhai. or if be were 
dead, upon his son Karsandas (if then living), and if Dayabhai should die without 
leaving a son, his moiety should devolve upon Damodar if then living. 

[Rev., 22 B. 833 (P C.).] 

SUIT for the construction of a will. 

The plaintiff f respondeat No. 1) and the first defendant (appellant) 
were the sons of oneTapidas Varajdas and the second defendant (respond- 
eat No. 2) was the plaintiff’s son. 

Tapidas Varajdas died on the 31st May, 1896, leaving him surviving 
his widow Navivahu, his two sons Dayabhai and Damodar (plaintiff and 
first de f endant), and his grandson Karsandas (defendant No. 2), the son of 
the plaintiff Dayabhai. Damodar had had two sons born to him in Tapi- 
das’ life time ; but they both had dt6d in infancy, and before the date of 
Tapidas’ will. This fact was not kaown to the counsel of the parties at 
the time of the bearing either in the Division Court or in the appellate 
Court. 

By his will dated the 26th May, 1885, be appointed his said two 
sons his executors, and they proved the will on the 27 th November, 
1886. 

The testator’s widow Navivahu died on the 12bh August, 1887. 

The plaintiff in this suit prayed to have the said will construed and 
for a declaration of his rights and those of his son (defendant No. 2) and 
his brother (defendant No. 1). 

The material clauses of the will were the eighth, thirteenth and eigh- 
teenth, which were as follows : — 

0 

Eighth as follows; — We (i. e .) my said wife Navivahu and I and (my) 
family are now residing in the old houso. That house was purchased in the 
name of my respected mother Jivkor from Shah Jaranadas Ranohordas. As 
to the bouse near that house, I purchased it in S. (Sam vat) 1919-1920 
(A. D. 1862 63) from Bai Devkor Shah Lalubhoy Rinchordas. In 
that house I and my son Bhai Dayabhai now sleep. That house 
(with) all the boundaries on the four sides : — and now in the front part 
Shah Jamoabhov Vijbhucandas and Vaid Chandra Snankor reside as 
tenants; and in the rear there is a comDOUud and there are privies. 
Along with [3] the same there is the boundary of the ohawl as far as the 
rear wall. And close to this house in the front part there is a gateway 
within, which is in the occupation of Shah Vizbhoocandas Pranjivandas 
and other tenants. Along with all these (appurtenanoes) 1 have given (the 
houses) to my wife Navivahu ( for her) to enjoy the income thereof. Whatever 
rent may be received for those houses, ray wife Navivahu herself may take, 
may enjoy, may spend and (she) may make donations for religious and 
charitable purposes ( dharam ). She cannot be questioned by my “executors” 
and ‘ trustees ” and heirs. A “ trust deed” for these houses shall be made 
and delivered by my “ executors ” and “ trustees ” and heirs to my wife 
Navivahu. In the same the authority to take the whole of the income during 
her life-time is ( hers ) and these houses cannot be sold or cannot be mortgaged 
by any one. In the event of the decease of my wife Navivahu, my sons 
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DAMODARDAS TAPIDAS V. DAYABHAI TAPIDAS 21 Bom. 4 

Bhai Damodardas and Bhai Dayabhai, both (l/issg) persons, deducting the d896 
expenses may take in equal shares half and half the income thereof that March 27. 

may be received and may enjoy and may expend and may make, donations 

for religious and charitable purposes ( dharam ), and the heirs also of both ORIGINAL 
these my sons may always take the income from time to time and may divide CIVIL. 

and take the income. To the same no one has any claim or title. As to 

the old house in which I. now reside, in that house where my place of 21 B * 
business ( dukan ) is there is a door (through which) bo go from it out of the 
place of business to the abovemeotioned house, and there is another door 
in my sleeping room ; and there is a door (through whioh to go) from the 
third storey. All those doors when it may be the pleasure of my wife 
Navivahu shall be closed. None of my “ exeoutors ” and “ trustees ” and 
heirs and no one else cm raise any objection or dispute in any respect in 
regard to that. They shall always assist my wife Navivahu. This will he 
oredi table to all. 

Thirteenth as follows: — The management (of the business) is being 
carried on in the name of Shah Tapidas Varajda3 and Co. from S. (Simvat) 

1928 (A. D. 1871-72). In the same during the life-time of my brother 
Tulsidas, (his) share and my (share) and my son Damodardas, (sha^e, i. e.), 
the shares of us three persons were equal. Since the decease of TuUidas, 
his share has been discontinued and the money and such other (property) 
appertaining to brother Tulsidas’ share that may come out of this comoany 
and what may come out of the household accounts in respect of his share, 
both those (amounts) being added together on payments being made out 
of the same, in accordance with what is written in brother Tulsidas’ “ will ” 
what may remain over should be received by me according to w'iab is written 
in the “will.” Thereafter in Shah Tapidas Varajdas andC/s business there 
are my two shares, and there is my son Damodardas’ one share. I shall make 
Bhai Dayabhai a partner in Shah Tapidas Varajdas and Co. in my lifetime. 

Dayabhai will get a small share therein, but in the event of mv decea-6 my 
sons D imodardas and Dayabhai both persons remaining joint sli ill carry 
on the management of the aforesaid Shah Tapidas Varajdas «ni C >. In 
the sams the shares of these two persons are half and half. Shth Taoidis 
Varajdas and Co., are the secretaries and treasurers of the Alliance Cotton 
Manufacturing Comp my, Limited. Tnere is received their commission 
money which after my decease shall be received by mv sons Bhai 
Damolardas and Bhai Diyabhai, both persons, in equal shares by bor.h 
brothers half and half. But if my soa Bhai Damodardas should not mike 
Diyabhai a partner iG accordance with what is written above, and should 
nob annually give him an equal m >nty out of the commissi m m >ney of 
[4] the Alliance Cotton Manufacturing Comoany, Limited, that may be 
received annually, then out of my property of all descriptions and moneys 
be shall first give Bhai Dayabhai Rs. 2,00,001, namely, two lakhs and one. 

Por this money a legal “ trust deed” shall be made and with the same 
money “ estates” or Government loan” notes” bearing interest shall be 
purchased and given. Whatever income the same may yield, Bhai D lyabhai 
shall take ; and in the event of his decease, Bhai Dayabhai’s heir or heirs 
shall get (the 9ame). Afterwards on what is mentioned in this “ will ” being 
given to all, as to the whole of the property which may remain over, my 
sons Bhai Damodardas and Bhai Dayabhai may divide and take the whole 
in equal shares , and if God should bring it to pass and a soa should be 
bora to my wife Navivahu, then (the property) shall be divided and taken 
ia three shares. None of such boos as may be born to both (these) my 
.eons can ask for (or demand anything) during the life-time of both these 
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1896 (my) sons. In the event of their {my sons') decease, they ( their sons ) or their 
Mabch 27. heirs. With regard to what I have mentioned in this “ will ” and have 

given to my sons, two persons, and all that I have particularly specified 

ORIGINAL in this will,” in accordance therewith, my sons Bhai Damodardas and 
CIVIL. Bhai Dayabbai, both brothers shall divide and take (their) shares ; and in 
TT - the event of the decease of both {my) sons, the sons of him who may have {left 
' ‘ sons) are the heirs in every respect of his father's property and if either of 
{my) above-mentioned two' sons should not have sons in his life-time, then in the 
event of his decease my other son who may be living shall get all estate and 
ready money and whatever else there may be. In regard to the same, no 
son can raise a dispute, and if one of my two sons should have daughters, 
then should there be odo or more daughters, Rs. 25,000 — namely, rupees 
twenty five thousand — shall he given to her (or to them) and to my sons* 
wife Rs. 15,000 — namely, rupees fifteen thousand — shall be paid. As to the 
residue, such son of mine as may be living shall get all that is given by me, 
and in case that son should not be living and should he have a son or sons, 
he {or they) shall get all in accordance with what is mentioned above. No 
one can raise a dispute or an objection in regard to the same. 

Eighteenth as folloWs On the " legacies ” and “ estates ” and other 
(property) mentioned in this will ” to be given being given according to 
what is written in this “will ” and on the religious and charitable dona- 
tions ( dharmada ) being set apart, I of (my) free will and pleasure give the 
nnmoveable and moveable property, the (personal) ornaments and jewellery 
of all kinds and the ready -money to my two sons Damodardas and 
^ayabbai. They may divide and take all that property in equal shares. 
But if God should bring it to pass, and a son should be born to my wife, 
then (the property) shall be divided and taken in three shares; or if a 
daughter should be bora, then (a legacy) shall be given to her in the same 
way as I have written in this will (directing legacies), to be given to my 

aughters Divali and Kiki. In regard to that no one shall raise any kind 
of objection or dispute. 


. , ^ r - Sb d0feDdanfc \ Damodardas (the appellant) contended that the 
widow Navivahu being dead, he and the plaintiff Dayabhai took an absolute 
estate under the will as tenants-in-common in the house mentioned in cl. 8 
and in the residue nndpr clauses 13 and 18. 

, second defendant, the plaintiff’s son, in his written statement 

submitted that after the. death of the plaintiff and the first defendant 
a bsolutely entitled to the house and the residue, and that the 
pain l and the first .defendant had no power to alienate any of the 
property beyond the .term of Lheir natural lives. 


At the hearing the following issues were raised 

1. Whether the plaintiff and first defendant take an absolute estate 
as tenants-in-commob in, the house property recited in clause 8 of the 
will after the death of Navivahu. 

in thn ° n ^ eafc k Navivahu the interest of the testator 

in the said house was undisposed of by the said will. 

j L^ h f Qth f 1 ' ^ claU60s 13and 18 of fche said will, the plaintiff 

roHiduo of aD a ^ 30 ^ ufcQ "tate as tenants-in-common in the 

residue of the testator s estate. 

in the ho^A^A^h ^ n -^ h ?i death o° f Navivahu the interest of the testator 
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Whether the second defendant is not absolutely entitled to the 
house and prouerty referred to in clauses 8, 13 and 18 of the will after 
tlje death of the plaintiff and the first defendant. 

6. Whether the plaintiff aud the first defendant have any power 
and right to alienate the said house and property beyond the terra of their 
natural lives. 

Macpherson and Inverarity appeared for the plaintiff and Starling and 
Loiondes for the defendant No. 2 (the plaintiff’s sou). 

Lang (Advocate General) and B. Tyabji for defendant No. 1. 

Macpherson . — We contend that under the 8bh clause there is a gift 
to the testator’s sons of the income only for their joint lives. The 
provision in favour of their heirs must be rejected, as the heirs were nob 
asoertainable at the death of the testator and, therefore, after the life 
interests are expired the property falls into the residue. 

As to the residue, we say that by cl. 13 it is given to the testator’s 
two sons as tenants-in common for their lives with remainder over of the 
share of each to his son or sons capable of taking, and in case either of the 
testator’s sons should die without leaving a son, then his share is to go 
to the surviving brother. The seaond defendant (the plaintiff’s son) now 
has the whole remainder in expectancy vested in him — Theobald on Wills 
(3rd [6] Ed.), ' p. 342 ; Jarman on Wills (5th Ed.) p. 1596 ; Cooper v. 
Cooper (1). 

As to ol. 18, we say that this clause merely provides for an after-born 
daughter. The rest of it is merely an imperfect repetition of cl. 13. 

Lang for defendant No. 1: — We contend that the words “ in the 
event of the death ” in cl. 13 refer to the death of either of the testator’s 
sons in the testator’s life. The whole of the residue is given to the two 
sons absolutely, bub if one of them should die without issue, then his 
share goes to the other. He cited s. Ill of the Iridian Succession Act (X 
of 1865). Gl. 18 refers only to what is to be done on his death. 

CANDY, J. — The decision on the questions which arise in this 
case depends upoa the construction of the will executed by the late 
Tapidas Varajdas on 26th May, 1885, by which his son9 the present 
plaintiff Dayabhai and the first defendant Damodardas were made 
his trustees and executors. Tapidas died on 31st May, 1886, leaving 
him surviving his two sons above mentioned.his widow Navivahu, who sub- 
sequently died on 12th August, 1887, and Karsandas, present second 
defendant, son of the plaintiff, who was admittedly the only issue of a son 
of the testator born in the life-time of the testator. 

Briefly, the first defendant Damodardas contends that under the will 
of his father he and his brother the plaintiff take, an absolute estate as 
tenants-in-common in the house mentioned in’ cl. Q of the will and in the 
residue of the testator’s estate under els. 13 and 18 of the said will, while 
on the other hand the plaintiff and his son (the second defendant) contend 
that he (the plaintiff) and the first defendant are entitled to a life-interest 
only in the houses and the residue of the property referred to in els. 8, 13 
and 18 of the said will, and that after the death of the plaintiff and of the 
first defendant tbe second defendant will be absolutely entitled to the 
houses and the said property. 

The provisions of the will which require notice are as follows : — 

[7] After providing for oertain pecuniary legacies the will in cl. 8 
proceeds to deal with oertain house property which testator gives '* to nay 

' ; (1) 1 Kay & J.-688. 
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■wife Navivahu to enjoy the income thereof; whatever rent may bo 
received from those houses my wife Navivahu herself may fate, may enjoy, 
may spend, and may make donations for religious and charitable purposes. 
She cannot be questioned by my executors and trustees and heirs. A trust- 
deed for those houses shall be made and delivered by my executors aod 
trustees and heirs to my wife Navivahu. In the same, the authority to 
take the whole of the income during her life-time is (hers), and these 
houses cannot be sold or cannot be mortgaged by any one. On the death 
of mu wife Navivahu my sons Damodardas and Dayabhai, both persons, 
deducting the expenses, may take in equal shares half and half the income 
thereof that may be received, and may enjoy and may spend and may 
make donations for religious and charitable purposes, and the heirs also of 
both these my sons may always take the income from time to time and 
may divide and take the income.” 

The words which I have italicised above have been rendered by the 
official translator as ” in the event of the decease of my wife Navivahu,” 
but there is no contingency in the vernacular words used, — they are 
simply ‘‘on the death ” (" kaza razae ”). 


To proceed with the will. In cl. 10 it provides : “ Of the parties 

to whom I have directed legacies to be given according to what is written 
above, if any one should die t which God forbid, then the owner of that 
legacy shall be the son or sons, or if there should be no sons or daughters 
of the deceased, then the amount of that legacy shall be received by my 
heirs who may be living I call attention to this clause solely with 
regard to the words italicised above which are in the vernacular " koine 
kaza thay,” clearly indicating a contingency, and meaning that if one of 
the legatees named in the will should die before the testator, then the 
legacy should be taker., &c. 


The next clause requiring notice is the thirteenth. It begins by 
doaling with the business of Shah Tapidas Varajdas aod Co., in which 
testator had tvvo shares and his son Damodardas had one share. It 
proceeds : I shall make Dayabhai a partner in Shah Tapidas Varajdas 
and Co. in my life-time. Dayabhai will get a small share therein. But 
on my death my sons Damodardas and Dayabhai both persons remaining 
joint shall carry on the management of the aforesaid Shab Tapidas 
Varajdas and Co. In the same the shares of these two persons are half 
and half.’ The words italicised above are as before simply “ mari kaza 
razae" [8J — i. e., on my death. Then the will after dealing with the 
commission money received by Shah Tapidas Varajdas and Co. as 
secretaries and treasurers of the Alliance Cotton Manufacturing Company 

Limited, proceeds (to give the closest literal, though somewhat uncouth, 
translation of the Gujarati). 


Afterwards giving to all what is written in this will, all the residue 
of the estate (iskamat) the whole of it should be divided and taken in 
equal shares by my sons Damodardas and Dayabhai, and if God should 
bring it to pass and a son should be born to my wife Navivahu, then the 

a divided and taken in three shares. Such sons as there 
shall be to these two sons shall not have the power to claim during the 

Au lme ° f abov i e * men kioned two sons. On their death are his heirs 
(there is an ellipsis here~the Gujarati is simply, ‘ teoni kaza razae tena 
varaso che ) ; what I having written in this will have given to two 
persons my sons and -what is written in this will with full detail 
according to that my sons Damodardas and Dayabhai two brothers 
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w™! take ; ° n the death ° f fehe fcwo 8009 razae) he 1896 

vrooertu iSS T iS tn <Very Way ihe heir of his father’s March 27. 

*?u n tV ' . 0wrf %n t} '? ll f (i ' time of the two above-mentioned sons one should 

T'n T S% then 011 i lis death ' lf ™y 0Lher Mould be alive , he ORIGINAL 
Should get all the estate cash and whatever else there may be , in that no son OlVlL 

can raise a dispute And if of my two sons one should have a daughter, 

then the one daughter or if there be more to her should give (the testator 

r a ?L S ^ Uld , b9eiV f n) * Rs - 25 ' 000 and t0 aon’s should give 
r 8 \ l »j AS f? , reSt ’ whtchever son of mine may survive ( hayatimo 
hoe) should get all that is given by me, and should there be no survivorship 

of that child and should he have a son or sons, then he or they should get all 
according to ivhat is written above ; in that no one can raise an objection.” 

After some further provisions which it is not necessary to recapitulate, 
the will proceeds in tbe 18th clause — 

“On the legaoies and ‘estate ’ and other property mentioned in this will 
to be given being given according to what is written in this will and on 
setting a part dharmada and the immoveable and moveable property of 
every kind, ornaments, jewellery and cash to my two sons Damodardas and 
Dayabhai I of my free will and pleasure give all that property, they should 
divide and take in equal shares. But should God bring it to pass, and my 
wife Navivahu should have a son, then they should divide ’ in three 
shares, or should a daughter come, then according to what I have written 
to be given in this will to my daughters Devali and Kiki there should be 
given to her. In that no one can raise any objection.” 

After some other miscellaneous provisions, the will ends by a recital 
that “ the whole of whatever kind of property I possess I mvself have 
acquired by the grace of God.” This is not denied. 

Now first to deal with the residue which was apparently the bulk of 

the property left by the testator. What were his intentions? [9] At 

first sight the answer is clear : — to give a moiety to each of his two sons 

Damodardas and Dayabhai. Both in the thirteenth and eighteenth clauses 

he contemplates a third son being born to him, and in that event the three 

sons were to take each one-third of the estate, but there is not a single 

word limiting the estate to be taken by each of these three sons; therefore 

each would have taken his share absolutely. Possibly the testator did 

not think it probable that another son would be born to his wife Navivahu 

but the fact that he made no further directions which can be taken as 

limiting the estate given to each of bis three sons should he die leaving 

three, indicates bis intention that in any case hi 9 sons who should survive 

him should take an absolute estate in their shares. Do the further 

directions cut down the devise as regards the estate of the two sons named 

in the will? In the thirteenth clause the testator passes from the possibility 

of there being a third son born to him, and directs that the sons of 

his two sons Damodardas and Dayabhai should not have tbe power to 

claim during the life-time of their fathers. The testator apparently meant 

that his grandsons could not insist on a partition during their father’s 

life-time. Tnafe is a truism. The property being 9 elf-acquired and devised 

to Damodardas and Dayabhai their sons would have no right to insist on 

partition. There was no provision, it may be remarked, directing that 

Damodardas and Dayabhai should not, if they chose, partition with their 
own sons. 

Tnen we come to the words “ od tbeir death u.e., on the death of the 
two sons) are his heirs.” This can only mean that the sons of Damodar- 
daa are the heirs of Damodardas and the sonB of Dayabhai are the heirs 
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1896 of Dayabhai. Then the will repeats that his two sons should take all the 
March 27. estate in equal shares, and provides that on their deaths the male offspring 
should be in every way the heir of his father’s property. There is no 
ORIGINAL attempt to give the male offspring of Daraodardas and Dayabhai anything 
CIVIL. less than an absolute estate of inheritance. 

g j Then the will provides that if either of his sons Damodardas and 

Dayabhai should not have, in the life-time of both, male offspring, then on 
the death of the sooless son the surviving son should take all. This is like 
the well-known case of Sreemuty [10] Soorjeemoney Dossed, v. Denobundoo 
Mullick (1), in which there was a. gift of one-fifth of the testator’s property 
to each of his five sons, with a gift over in the event of any of the five sons 
dying without a son or son’s son to the surviving sons As all the five 
sons were alive at the testator’s death, the gift over on the subsequent 
death of one of the sons was held to be good. So here; it is true that the 
contingency is not that either Damodardas or Dayabhai should die without 
leaving a son or son’s son living at his death, but that either should die 
without having had a son in the life-time of both. But that does not make 
the gift over the less good in law. It is to take effect upon an event which 
is to happen, if at all, immediately on the close of a life in being, and the 

k ° V6 u r ,S - t0 a p0rson in existence at the time of testator’s death. As 1 
when the will was executed one of the testator’s sons had already had a 
son born to him, one would have expected that the will would simply have 
provided that should Damodar nob have a son born to him, his estate should 
go over. But we must fake the words as we find them. They are literally 
as shown above. The official translation is not quite accurate, but the 
sense of this passage is fairly given. 


Next; we come to the provision that should either of the two sons have 
a daughter or daughters, then to her or them Rs. 25,000 are to be given 
and to the son’s widow Rs. 15,000; the rest should betaken by the 
surviving son or his son or sons if he has not survived. The only reason- 
able interpretation to be put udou this passage is that the testator meant 
tbat if either Damodardas or Dayabhai died having had no son born to 
him in the life-time of himself and his brother, but leaving a daughter or 
aughters and widow, then the daughter or daughters and widow should 
ot succeed to the share of the deceased, but should get specified 

legacies, and that the residue of the property of the deceased should go 

Tn Qbnrf fk 0 surv /y iD ^ . S0D ’ or sh °uld he not be alive, to his son or sons. 

; the " lU 1 " thls aspect was almost identical with the will in the 
case just quoted. It is unnecessary to discuss the validity of the gift over 

had 0 r °*. r S i? nS °J oll,10r brother. At present Damodardas has not 

horn in Dayabhai has had one son only, the second defendant, 

tion of fhn -n ? stator 8 IDe-fcima. But it is clear, if the above interpreta- 

estnfA in fk*- ,S0Orrecfc * that Damodardas and Dayabhai have an absolute 

Davabhai'AT f ar0 \° f fche residue of the testator’s property, that 

son born in *k S °r/ G esfeat ® can never be divested, because he has had a 

absolute a K tn \ ~ fc,me ^ ofch Damodardas and Dayabhai, and that the 

son born to him° amoda |' das ma y be divested, because he has not had a 

Damodard^ no* n a “ « k L ed ** the sixth issue to declare that neither : 

bevond the term V v/ hai h ? S nebfc fco alie nate his share of the residue 

absolute mast^f k- h 'k DatUra 3 l life ' But * « clear that Dayabhai is 

his absolute estatn ■ l ® 1 ® bare ' an< ^ as to Damodardas, the only limitation of 
his absolute est ates the contingency that he should not have a son born 


(1) 9 M. I. A. 123. 
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6o him in the lifetime of himself and Dayabhai ; it has not been contended 1896 
that it is impossible for him to have a son. March 27.' 

In the Mullick's ease quoted above the Privy Council held (1) that ^ 
it was safe to oonclude that the intention of the testator was that his sons 
should in any event enjoy during their lives the inoome of their shares of CIVIL, 
his property. That was as far as it was necessary to go for the deter- 
mination of the question before the Court. The Supreme Court of Calcutta 
held (1) that the will gave to the deceased son an absolute interest subject 
to be divested in the event whiob hanpened, and see Sir B. Peacock’s 
remarks on this case in hi9 judgment in the Tagore case (2). So here if 
there was no intention of the testator to give his residuary estate to his 
two sons for their lives only, with remainder to their sons and the gift over 
in the event described above, then the Court cannot declare that Damodar- 
das has only a life-estate in his share, because no son has up till now been 
born to him. Can it be said that it appears from the will that only a 
restricted interest was intended for Damodardas and Dayabhai ? The 
testator never once said directly in the will that he gave the residue in 
equal shares to his two sons for their lives. He kuew well enough what 
a life-estate was. In the eighth clause he directed that his wife should 
enjoy the inoome of certain house property during her lifetime, and he 
distinctly prohibited alienation of the said [12] property. With regard 
to the residue, he made no such provision. This shows the difference 
between this case and the Tagore case (3), and the case of Kumar Tarakes - 
war Boy v. Kiomar Shoshi Shtkhareswar (4). Here there was no gift of the 
residue to Damodardas and Dayabhai for the defrayment of certain pious 
acts, providing that they, their sons, grandsons, and other descendants in 
the male line, should enjoy the same, and that if either of them died 
without leaving a male child, then his share should devolve on the survivor 
and his descendants, and not on the other heirs of the deceased. Here 
there was simply a gift to A. and B. with a direction that the sons of each 
should be the heirs of their father, not that the moiety of the residue 
devised to A. should on A.’s death go to A.’sson or sons, but that A.’s son 
or sons should be in every respect the heir or heirs of A.’s estate. Of 
course, the testator could not validly direct who should take any subse- 
quently self-acquired property of bis two eons. But if we reject as void 
all reference to anything but the testator’s estate still the language is 
important as showing that the testator’s intention was not to devise and 
bequeath certain properties to A. for life with remainder to A ’s sons, but 
rather an absolute estate to A. and his sons, defeasible should A. die 
without ever having a son. That is more like the case of Bhoobun Mohini 
v. Hurrish Chunder (5) than it is like larakeswar Roy’s case quoted 
above (4). 

Taking the will as a whole, it appears that the testator intended to 
convey more than a life-estate to each of bis two sons. He intended to 
convey an absolute estate to each son defeasible on no son being born to 
either devisee during the lifetime of both. That is an estate which the 
Hindu law does not prohibit. No doubt the testator did (if my interpreta- 
tion is correct) contemplate the daughters (if any) of Damodardas and 
Dayabhai being shut out; should those daughters not have a brother or 
brothers born in the lifetime of their father and uncle. But that was all. 


(I) 8 M.I. A. 526 (537, 552). 
(8) I. A. Sup. Vol. 47 (77, 78). 
(6) 5.1, A. 188. 


(2) 4 B. L. R.O.C.J. 103 (192). 
(4) 10 I. A. 51 (68. 59). 
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Thus do inference arises that the testator hart really an estate tail in 
contemplation. Tne only argument which occurs to me (it was noti put 
forward in such argument as there was at the bar) as [13] showing that 
the testator may have intended to give only life-estates to his two sons is 
that he made them trustees as well as executors. But that may have been 
(a.s the testator thought) for the purposes of the will other than the devise 
°f. kh 0 residuary estate. For all these reasons, I cannot say that the 
spirit of the will is strong enough to overcome the letter and that the 
absolute estates apparently conferred on Damodardas and Dayabhai in their 
shares in the residuary estate must now be declared to be life-estates only. 

It only remains to deal with the provisions of the eighth clause. Two 
interpretations are open. Either it provides that Damodardas and 
Davabbai and their heirs should on Navivahu’s death enjoy the income of 
the property, in which case Damodardas and Dayabhai would be entitled 
to the property itself (Act X of 1865, s. 159, illustration C), or else it is a 
gift to Damodardas and Dayabhai for their joint lives and remainder to 
their heirs which would be void for uncertainty and then it would 
fall into the residue. I accept the latter interpretation, because though 
there is no direction that the sons should enjoy the income during their 
lives, as was the case with Navivahu’s enjoyment, still the enjoyment 
is apparently burdened with the defrayment of certain religious and 
charitable expenses and thus the intention of the testator was, it seems, 

f° ns 81011 ? r ha L V0 a ! if °- 0Sbat0 in ^e income. They are also 

shown above absolute * 6 r0Sldu0 ~ aQd their inbere9ti in residue is as 

Mv findings, therefore, on the issues will be— 

in a certain event.^* 11 * 1 ’ 76 *** d0fendant ' 9 Wo* defeasible 

2. In the negative. 

in a certain ^ defendant's interest being defeasible 

4. In the negative not on the death of the testator. 

of the second” defend ^ ourb cannofc sa y what will be the interest 

interest is defeasible^ aMrSioTvent! 801 ^ ^ ^ ^ defendant ’ s 

All costs to come out of the estate. 

l he Th a athis e «| dant ^ Deodar appealed and contended- 
i TW : h„ ara ln tb f. estat6 wa9 not defeasible in any event. 

undisposed of by the^il^Tnd 0 ^ fV*’ 8 7™ ° D bhe deabh ° f Navivahu 
co-parceners. ’ Qd thab he and the Pontiff then took it as 

then that T he th\ h Xinti e A™k° m 6 the death o£ Navivahu. 

4 Thn> ^ “ b0 °* “oieties absolutely. 

absolutely and not subjecAo^ef 0 ^ fcook a moieby fcl20 residue 

5. That at- fl i 1 - to defeasance in any event. 

the residue, whether Xsolute^ro^rwise!^^ ^ ideatical infcer03bs ia 
appellant (defendant ^^vocate-Gjneral), Scott and Lowndes , for 
Macpherson and P. M. Mehta, for respondent No. 1 (plaintiff). 
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B^avson and Jamietram Nanabhai , for respondent No. 2 (defendant 1896 

m/ * 1. . i . . . March 37. 

Iu 0 following authorities were oited : — Rogers v« Rogers (1) ; Wright 

V. Stephens (2) ; Howard v. Howard (3) ; Sreemutty Soorjeemoney Dossee ORIGINAL 
y. Denobund oo Mulltck (4) ; Bhoobun Mohiniv. Hnrrish Ghunder Ghowdry OlVIL. 
(6) ; Kumar Taralteswar v. Kumar Shi khareswar (6). 

FaRRAN, C.J. — Upon this appeal we have to determine whether the ^ 
construction put by the Division Cjurt upon the eighth clause of the will 
of the testator Tapidas Varajdas and upon the thirteenth [IS] and 
eighteenth clauses of the same will read together is correct ; and (if not) 
what construction should be placed upon them. 

Before reading the clauses, we mention the few facts which it is 
necessary to bear in mind when considering their meaning. Tapidas, the 
testator, was a Hindu inhabitant of Bombay possessed of considerable 
self-acquired property. The will in question was made by him in Bombay. 

It bears date the 26th May, 1885. His family then consisted of his wife 
Navivahu, his two sons Damolar and Dayabhai, who were both married, 
and of whom one, Dayabhai, had a son Karsandas, and two daughters 
Bai Divali and Bai Kiki. He apparently contemplated the possibility of 
having further children born to him. No change, however, took place in 
his family before his death. He died oo the 31st May, 1886. His widow 
Navivahu has since died. Her death took place on the 12th of August, 

1887. It is only necessary to add that Dayabhai (che plaintiff) has still 
only one son, the second defendant Karsandas, while Damodar, the first 
defendant, has never had a son. The testator appointed bis sons Damodar 
and Dayabhai executors and trustees of his will. They duly proved it ■ i 
the 12th November, 1837. The rules laid down in the Indian Succession 
Act are applicable to the construction of its clauses. 

By the eighth clause the testator after an elaborate description of 
his two continguous dwelling-houses provides that his wife Navivahu 
shall have a life-interest in them, with absolute powers of disposition over 
their rents and profits. He then proceeds to deal with them after her 
death as follows : — 

“ In the event of the decease of my wife Navivahu, my sons Bhai 
Damodar and Bhai Dayabhai may take in equal shares half and half the 
income that may be received, and may enjoy and may expend and may 
make donations for religious and charitable purposes, and the heirs also of 
both these my sons may always take the income from time to time, and 
may divide and take the income. To the same no one has any claim or 
title.” 

We think that Mr. Justice Gandy is correct in holding that under this 
clause Damodar and Dayabhai take only a life-interest in the houses as 
tenants-in-oommon, and that the ulterior interests therein not being validly 
disposed of, fall into the residue. Though the gift of the income of he pro- 
perty in general terms carries with it a gift of the property itself, yet that 
is only where [16] the will affords no indication of an intention that the 
enjoyment of the bequest should be of limited duration (Indian Succession 
Aot, s. 159). Here the power of disposition over the income given to 
Damodar and Dayabhai is in identically the same terms with the power 
6f disposition over it given to the widow, who clearly had only a life-estate 


(1) 7 W. R. Eng. 541. 
'4) 6 M. I. A. 536. it 


(3) 4 B. and Aid. 574. 
(6) 6 I. A. 138. 


(3) 21 Beav. f50. 
(6) 10 1. A. 51. 
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given to her, and the testator manifests his wish that the heirs of each 
son should enjoy the income in the same way as the sons. . Ibe use.ot 
the word “also ” in connection with the heirs seems to us to iodic a ts an 
intention on the pan, of the testator that their enjoyment should be 
something distinct and separate from that of the sons On the whole, 
we think that the testator when he gave the income of the houses to bis 
sons equally did not intend to give to them the houses themselves, pub 
desired that their enjoyment of the houses should be in point of time 

co-extensive with their respective lives. 

The bequest of the residue gives r'se to more difficult questions. 
Though the official translation of the els. 13 and 18 does not materially 
differ from the translation adopted by Mr. Justice Candy, we refer 
mainly to the latter as it is more literally accurate than the translation 
made in the Translator’s Department. The translation which we allude 
to is at p. 88 of the Paper Book. It runs thus : — (His Lordship read the 
thirteenth clau-e as given in the judgment of Candy, J., supra p. 8, and 

continued). 

Upou the terms of that clause it is contended for the appellant that 
Damodar and Dayahhai take absolute estates in the residue as tonants- 
in-common, and that the defeasance does not operate. The death of one 
brother issueless in the lifetime of the other refers, it is argued, to the 
period anterior to the death of the testator, and as both survived him, 
the defeasance does not in any event take place. It is also contended, 
for the appellant that, even if this be not so, the provisions of cl. 18 over- 
ride those of cl. 13, and confer an absolute indefeasible estate upon each 
of the brothers. 

For the respondent Karsandas, on the other hand, it is contended 
that Damodar and Dayabhai take only estates for their [17] respective 
lives in the residue. Counsel for the respondent Dayabhai, who had 
in the Division Court contended that the brothers only took life-estates 
in the residue, and who had obtained a decree more favourable to his 
client than he had contended for, supported the judgment of the Division 
Court, which decided that Dayahhai and Damodar took respectively estates 
absolutely in a moiety of the residue, but liable to be defeated and to pass 
over to the surviving brother in tbe event of either of the brothers dyiDg 
without leaving a son. Three alternative constructions have thus to be 
considered. 

There is also a minor question as to whether the defeasance clause 
or the gift over comes into operation in the event of a brother dying 
without leaving issue or without having had issue. 

The appellant s contention based upon s. Ill of the Succession 

cases cited by Mr. Starling (Rogers v. 
Rogers (1), Wright v. Stephens (2), Howard v. Howard (3 ) , Edwards v. 
Edwards (4) hardly arises when we refer to tbe translation of the will 
which we have read. In the official translation, the death of one brother 
in the lifetime of the other appears as a contingency “ in the event of his 
decease,” but that is a form which for some inscrutable reason is almost 
always adopted by our translators. It is a sort of traditional form of 
translation. In the original, no contingency is contemplated. The correct 
translation as given m Mr. Justice Gandy’s version is “on the death." 
Accordingly we are of opinion that upon the proper construction of cl. IS 


( 1 ) 7 W. R. Eng. 541. 
(3) 21 Beav. 550. 
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o! the will on the death of one brother before the other " without having 
had issue boob ” or “ without having issue sons,” whichever be the oorreot 
construction of the passage, the gift over to the surviving brother would 
take effoot, although both brothers survived the testator. 

With regard to the eighteenth clause of the will, we do nob regard it 
as being substitutionary for the thirteenth olause or as overriding the latter. 
It appears to us rather to be a comprehensive summing up or recapitulation 
of the contents of the whole will and an emphatic declaration by the testator 
of his former [18]dispo9ition in favour of his sons, with the addition of a 
provision for a future daughter should one be born to him — a provision 
which he had forgotten to make when penning cl. 13, than to indicate any 
change of purpose on his part or wish to vary or control what he had 
previously directed. The two clauses must, we think, be read together 
and reconciled, and cannot be treated as antagonistic, bub as mutually 
explanatory of each other. Tde general expression contained in cl. 18 
does Dob, we think, defeat or affect the gift over between tho brothers which 
is set out in cl. 13. 

We have uexb to consider the extent of the estate which Damodar 
and Dayabhai take in the residue. The ellipsis in cl. 13 as translated by 
the learned Judge does not occur in the official translation. The translator 
introduces the pronoun “ they ” as the predicate to the verb “ are,” 
but whether the genius of the language admits of this, or whether 
there is really an ellipsis, the repetition of the same phrase later on 
in the clause shows that the sense is correctly rendered by our Court 
translator. We hav9 then twice repeated in the same clause this 
limitation, " on their death their sons are their heirs ” or, as it is put later 
on, “ on the death of both of my sons, the sons of him who may have sons 
are the heirs in every respect of his father’s property.” The “ both” in this 
sentence should evidently, as in the eighth clause, be read distributively, 
and the grammatical meaning of the limitation is ‘ on the death of each of 
my sons, his sons, . or issue sons, are the heirs of his father’s property.” 
meaning the property which has come to his father under the will. 

It is now contended for the second respondent, as in the lower Court 
it was contended for both the respondents, that full effect should be given 
to this direction, which can only be done by treating it as limiting the 
half shares of each of the testator’s sons to their sons respectively on their 
father’s death ; and that it should be read as amounting to a gift of a moiety 
of the residue to the sons of each of his sons on the death of their respective 
fathers. The result, of course, of giving this effect to the testaror’s 
directions would be to reduce the absolute estate which, subject [l9] to 
defeasance, the lower Court ha9 held that eaoh of the sons of the testator 
is entitled to, to a life-estate. There is, we think, much force in this con- 
tention. It is common knowledge that Gujarati testators seldom use direct 
words of gift when disposing of the bulk of their estate ; a common form 
used by them is “ As long as I live I am the owner and on my death my 
sou or my wife, &o., is (sometimes) “ the owner” or (sometimes) “ the heir.” 
Such expressions are usually construed by the Court as gifts. It would not, 
therefore, we think, be opposed to the genius of the language to interpret 
the expression in the present will “ that the sons are the heirs of their 
father’s property ” as a limitation in favour of or as a gift bo the sons. And, 
if possible, we ought to adopt that construction of the words assuming them 
to be susoeptible of two meanings which will give some effect to them rather 
than that which will give none— Indian Succession Act, s. 71. The provision 
in favour of the daughters of the sons of the testator affords a further clue 
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1896 to the intention of the testator. I i a eon has daughters only, they are to 
Mabch 27. have a pecuniary legacy of Rs. 25,000, while if there are sons, t ey are 

to be the heirs of their father’s property. The gift over of eaen brothers 

Original estat0 j n tbe event of his being sonless, or dying without leaving sons, 
Civil. points also in the same direction, as also does the appointment of the sons 

as “ trustees ” as well as executors. On the whole we think that to hold 

21 B * 1 ‘ that the testator’s sons take only life-estates in the property which they 

are to divide and take under cl. 13, and which he of his free will gives 

them by cl. 18, and which under the sarn3 clause they are bo divide 
and take, gives effect better to the intention of the testator as he has 
declared it, than to hold that Damodar and Dayabhai take absolute estates 
which will enable them to will away the whole property to strangers or bo 
favour their daughters at the expense of the sons. 

We have next to consider the effect of the gift over and under what 
circumstances it takes place. It only, we think, comes into effect if either 
of the brothers dies without having or having had sons. Tne words are 
“ and on the death of the two sons, he who may have issue sons that issue 
is in every way the heir of bis [20] father’s property, and if in the life- 
time of the two above mentioned sons, one should nob have issue sons, 
then on his death, if my other son should be alive, he shall get the estate.” 
The most natural meaning to attach to this limitation and its plain 
grammatical one is that on one brother, nob having male issue in the life- 
time of the other, dying, the estate of the brother so dying, subject to the 
provision for his daughter and widow, passes to the surviving, brother. 
There is no rule of law which prevents this gift over from taking effect. 
The birth of a son, however, to either of the sons make such son the 
inheritor of his father’s estate and the gift over doe3 nob come into ope- 
ration. So far no difficulty arises. The last sentence of the clause appa- 
rently puts tne son of a son in the place of his father for the purpose of 
receiving the gift over. 

The resulr., then, is this — Damodar and Dayabhai each takes a life 
estate in a moiety or half share of the residue. The reversion of Dayabhai’s 
share is now vested in his son Karsandas, and as to that share no 
further question arises. If Damodar die without having a son, his moiety 
will devolve upon his brother Dayabhai, or, if Dayabhai be then dead, on 
Karsandas. 

It would be premature for us to determine what will be the result if 
Damodar shall have a son. We can make no direction as to the rights (if 
any) of such son which would be binding on him, or as to the rights (if 
any) or any further sons of Dayabhai if be should have other sons. 

The decree will be amended accordingly. The parties respectively to 
have their costs out of the estate. 


On the 20th March, 1896, the appeal was called on to speak to the 
minutes of the decree, when the fact that the appellant Damodardas had 
had two sons, both of whom were born and died before the date of the said 
will, was brought to the notice of the Court. This fact was not knowo at 
the hearing either of the suit or of the appeal to any of the counsel in- 
structed in the case, and was only disclosed after the above judgment of 
the Appeal Court wa3 delivered. 

[213 By consent of counsel for all parties it was arranged that the 

3 * * on on the new facts as if the case had beei* 

argued in review upon such facts. 
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After consideration the Court delivered the following judgment:— 1896 

JUDGMENT. March 27, 

27M March, Farran, C.J. — When minutes of the decree were ORIGINAL 
spoken to on Friday last, it was pointed out that there was an inconsist- CIVIL, 
enoy in the judgment as to the oircumstances under which the gift over in 
the event of either of the brothers dying without "issue sons ” took effect. 

We have struok out of the words from the judgment which occasioned 
the moonsistency. It was at the same time brought to our notice that 
Damodar had had two infant sons, who were born and died before the 
date of the will, one having been born on the 1st July, 1873, and having 
died on the 22nd July, 1873; the other having heen born on the 22nd 
November, 1880, and having died on the 12bh February, 1831. This 
circumstance was unknown to the Court and to counsel when the 
appeal was argued. The importance of this change of oircumstances 
upon the construction of the substitutionary clause was obvious. To 
avoid the necessity of an application for a review, counsel agreed that the 
matter should be considered by the Court in the same way as if a review 
had been granted on this ground. 

We have now to construe the substitutionary clause having legavd to 
this circumstance. At the time when the testator made the provision 
that “ on the death of the two sons he who may have ‘issue sons’ that 
issue is in every way the heir of his father’s property, and if in the life- 
time of the two abovementioned sons one should net have ' issue sons,’ 
then on his death, if my other son should be alive, he shall get all the 
estate,” each of his sons had had “issue sons.” If the expression" have 
issue sons ” is read as “ have issue sons at the time of deafh” or as 
equivalent to “ leave issue sons,” a sensible interpretation according with 
the actual circumstances is given to the provision. If, on the other band, 

“ have issue sons” is read without reference to the time of death, or as 
equivalent to “ have had issue sons,” the provision, having regard to the 
actual circumstances, becomes meaningless. As both the sons had had 
“ issue sons ” at the date [22] of the will, there could not be (if the expres- 
sion is taken in this latter sense) any contingency at all. But it is plain 
that the testator contemplated a contingency. We think the expression 
ought to be read so as to give it some effect, and not in such a way as to 

, , , , . „ , ^ , e 0 thero i9 a reason derivable 

from the will for reading have issue” as meaning "leave issue,” which 
was wanting in the case of Gurusami v. Sivakarm(l). There their 
Lordships say : There is absolutely nothing on the face of the will to 
suggest a secondary meaning. The words ‘ have issue ’ are often read as 

m ^“ mg T> leaV ° i8SU0 ’’ bufc DOfc witihoub som e reason derivable from the 
will. Reading, then, the expression “ have issue” in the sense which 
we have indicated, the result expressed at the end of our judgment as to 
the reversion of Dayabhai’s share being now vested in his son Karsandas 

and the succeeding paragraph must be struck out. Minutes of the decree 
will be settled accordingly. 

The following were the minutes of decree as finally settled : 

t a ionf ati0 j^ OUrl i dobh Vary fche 8aid decree dated the 28th dav 

of March, 1895, and in place and lieu thereof doth pass the following 

decree and doth declare that the appellant Damodardas Tapidas and the 


(1) 22 I. A. 119. 
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1896 first respondent Dayabhai Tapidas take a life-interest only as tenants-in- 
March 27. common in the two contiguous dwelling-houses (other than the old house 

dealt with by the will of Tulsidas Varajdas) at Kalbadevi Road mentioned 
URIGINAL j n c j g 0 f tb Q said will, aod that the ulterior interest therein not having 
Civil, been validly disposed of fall into the residue ; aod this appellate Court 
doth further declare that the said appellant Damodardas Tapida3 and the 
first respondent Dayabhai Tapidas each takes a life-estate in a moiety or 
half share of the residuary estate of their deceased father Tapidas 
Varajdas ; and this appellate Court doth further declare that if the said 
appellant Damodardas Tapidas die without leaving a son, his moiety in 
the said residuary estate will devolve upon his brother the said Diyabhai 
Tapidas if then alive, or, if the said Dayabhai Tapidas be then dead, then 
upon his son the said respondent Karsandas Dayabhai (if then alive), and 
that if the said Dayabhai Tapidas die without leaving a son, his moiety 
in the said residuary estate will devolve upon his brother the said 
Damodardas Tapidas if then alive ; and this appellate Court doth lastly 
ordor that the costs of all the parties to the suit and this appeal, 
including the costs of the said review of judgment and speaking to the 
minutes of the decree when taxed as between attorney and client and 
noted in the margin hereof, be paid out of the property of the deceased. 

Attorneys for the appellant : — Messrs. Thakitrdas, Dharamsi , and 
Cama. 

Attorneys for the respondents Messrs. Chitnis, Motilal and Maloi. 


21 B. 23. 

[23] ORIGINAL CIVIL. 
Before Mr. Justice Candy. 


PURSHOTAMDAS TRIBHOVANDAS ( Plaintiff ) V. PURSHOTAMDAS 
Mangaldas Nathobhoy (Defendant).* [19oh March. 1896.] 

a 9 a 'nst father of betrothed girl to have 
betrothal declared void and lor damages jor breach of contract— Kapole Bania caste. 

S??* W » h ° k 0en betrothed to the defendant daughter Kamlavanti, 
ThnnM hp n f Tv. ? Un 633 fche defend: » nb willing that the marriage 

'Tune d l^ tee expiration of th* month of Vaisbakh 1952 (Ma?- 

nUiotiff and thlt thp TuT marn .^ e should no '™eer be binding on the 
nf Vhi ? \ h { w betrothal was void, and for Rs. 25,000 damages for breach 

of the contraot of betrothal and marriage. 

thpl d ^S d :"vl P, M ded tha J hi9 daughter Kamlavanti was not willing to marry 
danJhJir the period mentioned, and that he had no right to force his 
in« a£! *in*t her will At the trial Kamlavanti stated that she was unwill- 
ing to be married for three or four years. The Court found that in the Kapole 

fhe D bride S is he? T p * rt ‘ 63 'belonged, marriages oHinahly take place when 

the nd Mav ST " .I 0 Th 6n yoar9 ° f age * Kamlavanti wm born on 

Tammrv 1 ftQR» 188 Rpf fir T Wa ? U0Arl ? fifte9Q at the <^0 of suit (16th 
January 1896). Before filing the suit the plaintiS had oalled upon her aod the 

ed ?o do D so nn r /h h6r * *¥? ? r the but the defendant had decHn* 

th , egr °T d tb ? C hls dau 8 Q tec did not wish to marry at that time 
and that he would not force her to marry against her will. 

P LT‘ ifi was entitled to the declaration prayed for. The 
marriage of Hindu children is a contraot made by the parents, and the children 

themselves exercise no volition. This is equally true of betrothal, and there 5 


• 8uit No, 26 of 1896. 
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nd implied oondifcton that fulfilment of the oontraot depends on the willingness 
of the girl at the time of marriage. 

It was oontended that plaintiff oould not obtain damages ; that defendant had 


I. 



• % 1 * 

March 19 . 



not broken the oontraos, the plaint assuming that the contraot of betrothal ORIGINAL 
was still in foroe, and the defendant having a focus entice until Vaishakh •• 

1952 (May-June. 1896). CIVIL. 


Held, that the plaintiff was entitled to damages. Tbere was practically a oi B 28 
repudiation of the betrothal. The plaintiff’s willingness to marry Kamlavanti at a ‘ *"* 
any time before the end of Vaishakh (May-June) did not disentitle him to 
damages, seeing that Kamlavanti had declared her unwillingness to be married 
to plaintiff then, and the defendant had doolared that he oould not compel her to 
change her mind. 


CP.. 3 Ind. Oas. 595=83 P.R 1909 = 42 P L.R. 1910 = 133 P.W.R. 1909 ; 7 Bur. L.T. 
114 = 23 Ind. Cas. 376 ; R.. 15 Ind. Oas 757 = 5 8. L.R. 192 ; 18 Ind. Cas. 515 = 
37 M 393 = 24 M.L.J. 310 = (1913) M.W.N. 200.] 


The .plaintiff had been for eight years betrothed to the defendant’s 
•daughter. He oomplained that the defendant now refused to fix a date 
for the marriage, alleging that the girl did not [24] wish as yet to 
become the plaintiff’s wife. In January, 1896, the plaintiff brought this 
suit, praying that unless the defendant was willing to have the marriage 
performed before the expiratioa of Vaishakh, Samvab 1952 (May, June, 
1896), the contraot for the same might be declared not binding on the 
plaintiff, and the betrothal void. It was alleged in the plaint (and nob 
denied in the written statement) that after Samvat 1952 there was no 
•day on which the marriage of a Hindu could be lawfully performed until 
the end of Samvab 1953, i.e., for a period of eighteen months. The 
plaintiff also claimed Rs. 25,000 as damages for the loss of reputation 
in the caste, which, he alleged, he would sustain if the contract were not 

-carried out. 

EJEVom the evidence given at the hearing, it aopeared that the plaintiff 
was^ betrothed to the defendant’s daughter (Kamlavanti) on the loth 
January, 1888, the intention of the parties being (as the Court found) that 
the marriage should be solemnized when the girl attained the age at 
which according to the custom of their easte (the Kapole Bania caste) 
betrothed girls were ordinarily married, viz., between the age of twelve 
and fifteen. Kamlavanti was boro on the 2nd May, 1881. At the date of 
betrothal she was over six and a half years of age, and the plaintiff was 
still at school. At the time of 9uifc, Kamlavanti was fourteen years and six 
months old and the plaintiff was twenty-four years of age. 


The betrothal was arranged between the plaintiff’s mother Ramkorbai 
apd uncle Keshavdas (who acted for him) and the defendant, who acted on 
behalf of his daughter Kamlavanti. Early in the year 1895 the defendant 
was called npon to fix a date for the marriage, but he declined to do so on 
the ground that Kamlavanti did not wish to marry at that time, and that 
he would nob force her to marry against her will. On the 18th December, 
1895, the plaintiff wrote to Kamlavanti, requesting her to name an early 
day for the marriage, and on the same day Ramkorbai’s solicitor wrote to 
the defendant on her behalf and on that of the plaintiff requesting him to 
“fix some day in the month of Maha Fagan or Vaishakh (February 
to June) after which no marriage could be performed for eighteen 
months) for the celebration of such marriage.” No reply was given to 
[25] that letter, and. this suit was filed on the 16bh January, 1896, 
praying for the relief above stated. 

The suit was heard by bandy, J. 
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Lang (Advocato-Gencral), Macpherson and Lowndes with him, for 
plaintiff. — Defendant is liable to carry out his engagement. Is he ready 
and willing to carry it out ? There is an implied condition always in such 
a contract that it should be carried out in reasonable time — Leake on 
Contracts (3rd Ed.), p. 723. In cases under Hindu law, the Court will 
consider what is the usual age of marriage for females in the particular 
caste. Why should plaintiff have to wait when the girl is admittedly fully 
grown ? 

If the contract is broken, the plaintiff is entitled to damages and is 
entitled to sue for them now as the defendant’s admission of his inability 
to carry out the contract gives a right of action— Frost v. Knight (1) ; 
Cherry v. Thompson (2). 

The defendant is not freed from liability by the refusal of the girl. 
The consent of the minor is not necessary — Mayne’s Hindu Law (5th 
Ed.), para. 86. 

As to the amount of damages, Umed Rika v. Nagindas (3) ; Smith v. 
Wood fine (4) ; Mulji Thacktrscy v. Gomti (5). We say we are entitled to 
substantial, if not exemplary, damages. 

Inverarity {Scott with him) for defendant.— This is a suit of an 
unprecedented character. The plaint is based on the assumption that the 
contract of marriage is still in force. No damage has as yet been sustained* 
And a suit does not lie for threatened damages — Dreyfus v. Peruvian 
Guano Co. (G). There is no injury here alleged at date of suit, and no proof 
of loss of reputation prior to suit; on the contrary one witness said that a 
lower opinion of the plaintiff prevailed since he has filed the suit. All the 
cases cited are cases where the contract is repudiated before the time for 
performance arrives. Here defendant has until next May to get 
Kamlavantis consent to the performance of the marriage. We do not 
wish to hold the plaintiff to his contract if he is unwilling to wait, and 
will restore him h,s palla " and [26] presents. But we deny that there 

ri» S DB b nm I » br8acb ° f . c ° Dtl ' aot °° our part. All contracts for mar- 

riage among Hindus are subject to the condition that the girl is willing to 

be married. The only contract in such cases is to mve the girl in mam 

Z-Jn ■' Bua al - (7) 3hows that >’ ou compel a gTrl to 

mairy Our main contention is that a father, who will not force bis 

fv a eni e s h«Ti rry ' ? UDder 00 liability for of contract o betrothal! 

even ,f she declines to marry at all. A bachelor can adopt a son. 

JUDGMENT. 

issuers of'an'adn^ttedly'unp'recedented 0 h™ S '. mple ’ but ths < J uestioD at 

the Kapole Bania ca!te o! wh! h t he WB n p raCt6r ' • part i 63 bel ° Dg to 
late Sir Mangaldas Nathubhov w a3 the head^nTT °f . B °“ bay ' th f 
eon of the late Sir Mangaldas On l£h ° fen ?coD, s . the 3eoond 

Kamlavanti was betrothed to the present Dlaintif^Th 888 ’ ■j"' dau f b i. er 
Blaney, which is accepted by both side* evl ^ 0nce Dr, 

earnest request of defendant and of dofAnri °^ S g 0n Ueman at the 

mother Ramkorbai and her brother Kesha ^ S , Wlfe lnduced the plaintiff's 
betrothal. Plaintiff’s father wao tKo e ^avdas to agree to the contract of 

das, and not defendant, was reallv 6& 19 Sa *^ 

_ Wa9 really fche contracting party. But this is not 


01 L.R. 7 Ex. 111. (2) L R 7 o R **0 

(4) 1st C. B. (N 8.). 660. 7 Q ’ B ‘ 573 

(6) 48 Ch. D. 316. 
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proved. No doubt Sir Mangaldas as head of the undivided family did 1896 
take some part iu the proceedings, whioh resulted in the contract of March 19 . 

betrothal; and the " Palla" money (Rs. 401) was paid over to him. But 

it is olear that defendant, who as the father of the girl is according to ORIGINAL 
Hindu law the person who has the right to dispose of her in marriage, CIVIL. 

was the person who actually betrothed Kamlavanti to plaintiff ; and he 

has in effect admitted himself to have been the contracting party, or at 
least has accepted and approved of the contract. Kamlavanti was born 
on the 2nd May, 1881 ; so at the time of her betrothal she was a little 
more than six and a half years old. Plaintiff is now twenty -four years old. 

At the lime of his betrothal he was still at school. 

At first things apparently went smoothly. There were the usual 
visits paid by the girl to the house of plaintiff’s family, [27] and by 
plaintiff to the house of defendant. But about three years ago their visits 
ceased. The exact cause of this has not been satisfactorily established. 

No doubt the ostensible reason may have been that defendant and his 
wife refused to let their daughter visit at plaintiff’s house unless plaintiff 
paid as many visits to their house ; and Keshavdas says this is not accord- 
ing to the custom of the caste, and he and Ramkor did not send plaintiff. 

But I think that most probably there was some cause of tension between 
the families which has not been disclosed. Defendant says that plaintiff’s 
family wanted money from him. I doubt whether any such demand was 
really made, or if made whether it resulted in friction. It is useless to 
speculate as to what was the true cause of dispute. Parties sometimes 
litigate in this Court without disclosing even to their own legal advisers 
the full facts of their case. This much seems olear that the two families 
were not on good terms before any question arose as to fixing the date of 
plaintiff’s marriage with Kamlavanti. 

It is alleged on plaintiff’s behalf that at the time of the contract of 
betrothal it was agreed that the marriage should take place when Kamla- 
vanti attained the ago of twelve years. The evidence of Keshavdas on this 
point is far too vague to establish such a term in the contract. Defendant 
denies it ; and I have no doubt that the intention of the parties was simply 
that the marriage should be solemnized when the girl attained the age at 
which, according to the custom of the caste, betrothed girls are ordinarily 
married. As to what that age is, there is practically no dispute. Defend- 
ant’s witnesses Kaliandas and Devidas admitted that the majority of girls 
are’ married after they reaoh the age of twelve and before they are fifteen. 

There is no rule in the caste by which a girl must be married before she 
reaobes a certain age. There is often a difficulty in obtaining suitable 
husbands, and parents who are particular in this respect may see a daughter 
reaoh the age of fifteen or become older still before a suitable husband has 
been found for betrothal and marriage. But as regards a girl who has been 
betrothed (as Kamlavanti was) when she was of a very tender age, and 
thus has a husband ready at hand, there can be no doubt that ordinarily 
the marriage is solemnized when the bride is between twelve and fifteen. 

[as] Exception to this rule may have occurred when the girl is of a delicate 
constitution or not fully developed in proportion to her years, or when the 
relatives of both bride and bridegroom are willing that the marriage should 
be postponed for a time. There is no hard and fast rule; but the ordinary 
oustom of the caste has been clearly established by the evidence in this 
case. 

These being the facts, it remains to consider the conduct of the parties 
whioh resulted in the present suit being filed. It appears that about a 
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1896 year ago plaintiff’s relatives approached defendant and his wife with a view 
march 19 . to the marriage day being fixed ; bub defendant ana his wife replied that 

tboy did not intend to give Kamlavanti in marriage just then. Messages 

ORIGINAi on the plaintiff’s part having proved fruitless, Messrs. Brown and Moir, 

Civil, solicitors of Ramkorbai, wrote on the 26th April, 1895, to defendant giving 

him notice that, unless he on or before the 29th instant signified his consent 

21 B. 23. i n writing to solemnize the marriage during the current month of Vaishakh; 

and fix a day for that purpose.and otherwise carried out the previously agreed 
oo conditions and arrangements in their entirety, Ramkorbai would treat 
the betrothal as at an end and would seek to recover from defendant the 
"valla” money and the other moneys from time to time given to Kamlavanti, 
as well as the damage sustained by Ramkorbai in consequence of the breach 
of contract, and would have her son betrothed to some other girl. Messrs. 
Nanu and Hormusji replied for defendant on the 2nd May that Kamlavanti 
“does not wish to be married at present, and nothing will induce her to alter 
her mind. Our client (defendant) therefore cannot accede to your client’s 
wishes ... If your olient should break off the alliance, she will do so at 
her risk, although according to the custom of the caste he cannot prevent her 
from doing so.” Messrs. Brown and Moir replied to this on the 7th May, 
1895, that ‘ our client (Ramkorbai) is entitled to know now when she 
(Kamlavanti) proposes that the marriage should be solemnized, she (Kamla- 
vanti) bearing in mind that “ our client and her son have already offered to 
perform their part of the contract, and that they are not bound to wait for this 
more than a reasonable time, such as is the current month of Vaisbakh 
. . . In default of hearing from your client on or before the 9th instant, 

[29] the contract will be deemed to have broken, which circumstance will 
entitle our client and her son to recover damages.” Messrs. Nanu and 
Hormusji replied on the 13th May, 1895, “ that it is not the case that the 
objection to the marriage comes from our client and his wife. The objec- 
tion is on th6 part of our client’s daughter, who, moreover, declines at 
present to name any particular time for the solemnization of the marriage. 
Our client cannot be reasonably called upon to force his daughter to declare 
her wishes on the point, at least till she attains the age of discretion. 
Under these circumstances . . . if your client and her son break the 

contract they will do so at their own risk, and our client cannot be held' 
responsible in damages.” There the matter ended for a time. 

On 18th December, 1895, plaintiff addressed a formal letter tcy 
Kamlavanti requesting her to name some early day for their marriage, and" 
on the same day Messrs. Brown and Moir wrote to defendant' on - behalf 
of Ramkor and her son, the plaintiff : “ With a view of giving you a final* 

opportunity of giving your daughter Kamlavanti in marriage to the latter, 
and celebrating such marriage, we require you to fix some day in the* 
months of Maha F-igan or Vaishakh (after whioh no marriage can be 
performed for eighteen months) for the celebration of. such marriage, and 
to give you notice that in default of our hearing from you in the course of 
the next fourteen days naming such a date, our client and her son will take 
such steps in the matter as they may be advised.” No reply was given to 
that letter. 


The plaint in the present suit was filed on 16th January, 1896, the- 
plaintiff (Ramkor’s son) praying— (a) that unless the defendant is willing 
to perform the marriage between his daughter and the plaintiff upon some* 
day before the expiration of Vaishakh, 1952, the contract for the said ! 
marriage may be declared to be no longer binding upon the plaintiff’ and 

• -the betrothal void and of no effect; (6) that unless the said marriage shall' 
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be performed as aforesaid, the defendant may be ordered to pay Rs. 25,000 
as damages. Defendant replied that it is Kamlavanti who is not willing 
to marry plaintiff before the expiration of next Vaishakh, and he 
has no right to force his daughter against her will ; and if under [30] 
those oiroumstanoes plaintiff wishes to be relieved from the contract, 
the (defendant) has no objection to a decree being made declaring the 
oopbraob no longer binding and the betrothal void ; but he (defendant) 
denies that plaintiff is entitled to damages, and he is willing that the 
‘'pallet” and presents made to Kamlavantri should be returned to the plaint- 
iff. The plaintiff and Kamlavanti have both been examined in open 
Court. Plaintiff states his unwillingness to wait till after next Vaishakh ; 
while Kamlavanti states that she is unwilling to be married for three or 
four years. 

It is now possible to consider the various arguments which have 
been ably urged by the learned counsel on both sides. The first and main 
point on which Mr. Inverarity for defendant took his stand is that 
a Hindu father who has betrothed his daughter in marriage,' but 
declines to force her to marry against her will, is not liable for 
any breach of contract, even though the daughter declares that she 
wiil not marry at all. This argument is based on the proposition 
that all contracts of betrothal in Hindu families are subject to the 
implied condition that when the time for the marriage has arrived, the 
girl is willing to be married. The contract is to give the girl in marriage : 
that 'involves the willingness of the girl to be given. But to ask the 
Court to accept this proposition is virtually to ask the Court to disregard 
the'precepts of Hindu law, which treat the marriage of daughters as a 
religious duty imposed on parents or guardians, and to look at the matter 
from the purely English point of view, which sees in marriage nothing but 
a contract to which the husband and wife must be consenting parties. 
(Seethe remarks of SirC. Sargent, C. J„ in Dadajee v. Rakhmabai (1) 
The marriage of Hindu children is a contract made by their parents, and 
the’children themselves exeroise no volition. (West and Buhler, p. 908. 
See also Mayne, s. 88). If this is true of the marriage, it is equally 
true of betrothal, and there can be no implied condition that fulfilment of 
the contract must depend upon the willingness of the girl at the time of 
marriage. There is no trace of such a proposition to be found in the Hindu 
law books. In Umed KiJca v. Nagindas (2), Green, J., pointed out (p. 134) 
that according to the Mitakshara (Chap. II, s. 11, v. 27), a retractation 
or repudiation [31] of a betrothal is authorized if there be good cause for 
it, and the only good cause there specifically mentioned is “if a preferable 
suitor present himself.” Glover, J., also in the matter of Gunpat Narain 
Singh (3) remarked on the same passage that one, if not the only, good 
cause for retractation of betrothal is said to be the ooming of a 
“ preferable suitor.” There is no mention of unwillingness of the girl to 
be married. The idea, however consonant with European ideas, is foreign 
to the policy of the Hindu law, which vesta the girl absolutely in her 
parents and guardians, and her consent or non-consent cannot be 
considered by a Court. (Grady’s Hindu Law, 7). 

Then there is another aspeob in which the case may be regarded. Mr. 
Inverarity did nob specifically quote s. 56 of the Contract Act IX of 
1872 ; but doubtless he relied on it When urging that his client could not 
be liable in damage for declining to force bis daughter to marry the 

(X) 10 B80i (81*, .■ O. O.J, 183. (8) 1 C. 74. 
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1896 plaintiff. Section 56 provide, that i a 'act 

MARCH 19. the contract is made ^““ 6S Cun P Dingham aD d Shepherd in their com- 

o»™., b c ;::4- - r„ 1 i a z :£\ : r ; : 

n.vTT i» If id down in general terms and for all cas°s. which is declared m the 
English Authorities as exceptional and applicable to Pa^iHarea^ ony. 

21 B. 23. Tbev observe that tbe term here used is simply impossible. aDd, there o e, 
it may be supposed that, when the act stipulated lor becomes impracticabU 
in tbe ordinary sense of the word, the contract becomes void. Now apply 
ing that principle to the present case, it is Dot open to defendant to say 
that it is impossible for him to carry out his contract of giving his daughter 
in marriage to plaintiff within a reasonable time, before the end ot 
next Vaishakh. The act is neither impossible in itself, nor impracticable in 
the ordinary sense of the term. No doubt the defendant says that it is 
impossible, because the girl declares that she will not marrv for three or 
four years, and defendant declares that she will not listen to his persuasion, 
and he will never consent to force her, his counsel quoting the remark of 
West, J.. in Shridhar v. Hnalal (1) that a girl should not be forced into a 
marriage that would be odmus to her. But here anparently the plaintifi is 
not [32] odious either to KamlavaDti or to her parents. Though physical 
force cannot for one moment be thought of, it is no doubt the duty of 
defendant, according to the terms of his contract, to use to the utmost his 
persuasive powers, and his position as parent, in order to induce h\s 
daughter to be married. He, like many others, may entirely sympathise 
with her desire to go on with her education, and her unwillingness, there- 
fore, to be hampered by the ties of marriage, aDd possibly tbe cares of mater- 
nity. But he, like tbe Court, must also regard the matter from the strictly 
legal point of view. The contract to give his daughter in marriage has nob 
become " impossible,” aDd, therefore, it has not become void. 

There can be no doubt that, if the case be treated according to 
the English law, the result would be the same. The general rule of 
law is clear, that a man may by an absolute contract bind himself to 
perform things which subsequently become impossible, and in default 
he will have to pay damages for the non-performance of his agreement. 
The exceptions to this general rule will all be found to be contracts iD which 
the law implies exceptions and conditions which are not expressed. Tbe 
whole question is what the original contract was, and whether it was a 
contract with or without a condition. (See Bramwell, B., in Robinson v. 
Davison (2).) Where the event is of such a character that it cannot 
reasonably be supposed to have been in the contemplation of the contract- 
ing parties when the contract was made, they will nob be held bound by 
general words, which, though large enough to include, were not used 
with reference to the possibility of the particular contingency whioh after- 
wards happens. It is on this principle that the act of God is in some 
cases said to excuse the breach of a contract. This is in fact an inaccurate 
expression, because when it is an answer to a complaint of an alleged 
breach of contract, what is meant is that it was nob within the contract. 
(See per HaDnen, J., in Baily v. DeCrespigny (3)). An apt illustration of 
this principle, and one peculiarly applicable to the present case, is to be 
found in In re Arthur ; Arthur v. Wynne (4). There by a marriage 
settlement [33] a husband covenanted on or before a certain date to 


(1) 12 B. 480 (486). 

(3) L. R. 4 Q. B. ISO (183). 
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insure his life, Se book no steps bill just before that date, when his 1896 
health had become so bad that he was uuable to effect an insurance. The March 19. 
question was whether be was relieved from the obligation to insure, or pay 
damages. The Master of the Rolls, Sir G. Jessel, said (p. 609) : “ lb is O rigin AL 
Baid that the man’s health miy fail to such an extent, as it did here, that OlVIL. 
no insurance office will take the risk. Gan I say that such an event was b 23 
excluded from the contraot ? Can I say that it cannot be reasonably sup- 
posed to have been within the contemplation of the contracting parties? It 
does appear to me, looking at the whole settlement, though the parties 
may not have actually had in contemplation the very event which has 
happened, you cannot say that it oannot reasonably be supposed to have 
been in their contemplation.” The same remarks apply here. Though the 
parties may nob have actually had in contemplation the possibility of 
Kamlavanti declining to marry when she reached the marriageable age (such 
possibility as a young lady in that position ever asserting any wishes of 
her own has apparently never been contemplated), we cannot say that it 
oannot reasonably be supposed to have been in contemplation. The fact is 
that such an idea would have been dismissed at once with the thought 
that a father could of course induce his daughter to be married at the 
proper time. A contract of a father to give his daughter in marriage is 
analogous to the contract of a father apprenticing his son and binding 
himself for the performance by his son of all and every covenant on his 
part. “ It is undeniable” (said Blackburn, J., in delivering the judgment 
of the Court in Taylor v. Galdwell (1), at p. 836) “ that if the apprentice 
dies within the seven years, the covenant of the father that he shall per- 
form his covenant to serve for seven years is not fulfilled, yet surely it 
cannot be that an action would lie against the father... Yet the only 
reason why it would not is that he is excused because of the appren- 
tice’s death.” In Boast v. Firth (2) this principle was further 
illustrated. There to an action for breach of an apprenticeship’s deed the 
father pleaded that his son was by permanent illness, happening after the 
making of the indenture, [31] prevented from serving the plaintiff during all 
the term. It was held that this was a good defence, and that both parties 
must have known and contemplated at the time of entering into the contract 
that the performance of the services was dependent on the sod’s continuing 
in a condition of health to make it possible for him to render them. But 
I cannot find any apprenticeship case in which a father or guardian was 
relieved from his obligation on the ground that bis son or ward was 
unwilling to serve as contracted. In Khooshal v. Bhugwan (3) plaintiff 
sued his betrothed Krisfcmi and her uncles to recover from the uncles 
damages for loss of character in the caste by their breaking off a marriage 
contracted between him and Krishni. The Judge of the Surat Adalat passed 
a decree declaring the contract good and valid, and demanded security of 
the uncles that they would nob marry Krishni, who was then under 
their guardianship, to any other person. This was affirmed by the Sadar 
Court. The decree was resisted by the uncles, Krishni positively refus- 
ing to marry plaintiff, and her uncles preferring the sacrifice of tbe 
penalty entered into in tbe Zilla Court. The Sadar Adalat consulted 
its law officer, who replied that a betrothal pronounoed valid by the 
caste cannot be set aside, and the woman on refusal to celebrate the 
marriage should be compelled by the caste, in whatever manner they 
think proper, to consummate it, and orders should be given to the caste 

• M - * 4 
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.1896 for the purpose. Before this vyavastha was given, Krishni was clandestinely 
March 19. married to some one else, and the caste having been examined declare.^ 

this last marriage legal. So the Sadar Adalat left the plaintiff to 
ORIGINAL ge0 k rec i regg if he choose, letting him find out the proper course of him- 
OlVlL. self ; he had already received the damages sued for, Rs. 1,183, and all costs, 
and the amount of the penalty hoods was carried as a fine to account of 
Government. This is the only case which I can find in which the bride’s 
unwillingness to marry the plaintiff is recited. Whether the decision would 
in all its details be now considered an authority, may be questionable: but 
there is no trace of a suggestion that the bride’s unwillingness to marry 
the plaintiff could ever deprive the plaintiff of his right to recover 
damages from the lady’s guardians, who were responsible for the [35] 
contract of betrothal. It may be in the course of time that in some castes 
a father when contracting to give his daughter in marriage will insert 
a condition that at the time of the marriage his daughter shall be willing- 
to solemnize the same. In the present state of things such a condition 
cannot be implied, and thus on the main point my decision must be against 
the contention raised for the defendant. 

The other points can be disposed of briefly. It is contended that 
defendant has not broken the contract ; the plaint assumes that the 
contract of betrothal is still in force according to the plaintiff’s evidence. 
Defendant has still a locus pamitentice till May next. How, then, cau 
plaintiff sue for damages ? The answer to that is that plaintiff’s willing- 
ness to be married to Kamlavanti at any time before the end of next 
Vaisbakh dees not disentitle him to damages, seeing that Kamlavanti has 
declared her unwillingness to be married to plaintiff then, and defendant 
has declared that he cannot compel her to chaDge her mind. This 
is practically a repudiation of the betrothal; and as pointed out by 
Green, J., in Umed Kika’s case {supra) in such cases as shown by the in- 
stances quoted from Borrodaile’s reports, the Sadar Adalat directed the 
betrothal or promise of marriage to be carried into effect, and decreed that, 
if it was not carried into effect within a certain limited period, the defend- 
ant should pay a certain sum by way of damage. Since the decree in< 
Umed Kika s case the Court has refused to decree specific performance in 
cases of betrothal, and that doubtless is the reason why there is no prayer 
for specific performance in the present plaint. 

Then it was contended that the plaint did not disclose any breach of 
contract except as to the marriage of Kamlavanti when she attained the 

nartil Jt'f. Bl £ th , B pla '. nt dls “ lo ses the correspondence between the 
parties long after Kamlavanti reached that age, and the learned Advocate' 

Genera when opening his case stated that he relied also on the custom of 
fineen St6 h batrothed e,ris wer0 “ ai ™ d between the age of twelve and 

It was also argued that the plaintiff’s suit was unnecessary, for it was 
open to plaintiff to put an end to the contract, and defendant had always 

contended before suit "thaUH^^ 

would do so '‘at his own risk.” Defendant ’ |P 1” ° ‘u- °°° . ra?t 

that plkintiff should take back the ”wL" P and “ PW8 ? e8 
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^endapt the opportunity of performing the oontraot. Even now he only 1806 
pray 8 that the oontraot may be declared to be no longer binding, provided March 19. 
that defendant i3 not willing to perform his agreement before the end of — 
next Yaiahakh. Original 

To the argument that there has been no repudiation before the 
time for performance has arrived, and that damages oannob be award- 
ed for a future wrong ( Dreyfus v. Peruvian Guano Co. (1)), the answer 
is no doubt that in the case just quoted it was ruled that, where there 
has been no wrong done, Lord Cairns' Aot confers no power to give 
damages. Lord Justice Bowen said that “ the only weapon with 
which the Courtis armed by virtue of the section (s. 2 of Lord Cairns’ 

Aot) is to award damages to a party injured, which must, I think, mean 
damages where damages have arisen, and in a case where no damages have 
arisen in the ordinary sense of the term as known to lawyers, I am of 
opinion that the Court has no power to give damages.” Here there is no 
question of Lord Cairns’ Act. This Court, as pointed out before, has 
decreed that if a betrothal or promise of marriage is not carried into effect 
within a certain limited period, the defendant should pay a certain sum 
by way of damages. Here the position of the parties is this. Plaintiff says 
“I am twenty-four years old. and anxious to be married ; it is no answer 
to say that I, even as a bachelor, can adopt a son : I am entitled to 
perform the duty which is imposed on every Hindu grihastha of being 
married. If I am nob married before the end of next Vaishakh, I shall 
(owing to the Sinhast year) have to wait for eighteen months more. 

Kamlavanti before the end of next Vaishakh will admittedly have passed 
[37] her fifteenth year : unless defendant within a reasonable time 
fixes a day for my marriage with Kamlavanti before the end of next 
Vaishakh, he in effect repudiates the contract.” In my opinion this 
position is unassailable ; and the principle on which Frost v. Knight (2) 
was deoidea applies. Defendant’s attitude towards the plaintiff does con- 
stitute a wrong “ inprcesenti ,” not merely “in fut.uro,” and if defendant will 
not within a reasonable time fix a day for Kamlavanti’s marriage with 
plaintiff, the latter is entitled to damages. 

What those damages should be, is a difficult question. The plaint 
states that, if the contract is not carried out, the plaintiff will suffer greatly 
in reputation in his caste. As Mr. Justice Green said in Umed Rika's 
case (3), he must necessarily have sustained some damage to his credit and 
reputation. Having regard to the position of the parties, and to the 
'notorious disinclination which exists to the assertion of such rights in 
a Court of law, something more than a nominal sum must be award- 
ed, though there ia no call for anything exemplary. I fix the sum of 
pnq thousand rupees, which will include anything given by way of 
presents ; and plaintiff will also be entitled to receive from the Official 
Trustee the “ palla” with the interest which may have accrued. 

The decree will run that unless defendant do within a fortnight from 
this date fix a day for the solemnization of the marriage of Kamlavanti 
with the plaintiff before the end of next Vaishakh, the contract for the 
said marriage be declared to be no longer binding upon the plaintiff, and in 
that case that plaintiff do recover from defendant one thousand rupees as 
d&XQ&ge* (the paid sum to inolude all presents given by plaintiff or his 
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family to Kamlavanti or her family in respect of the betrothal), and also 
be entitled to recover from the Official Trustee the palla ” money with 
interest. Defendant must pay the plaintiff’s costs. 

Attorneys for the plaintiff : — Messrs. Brown and Moir. 

Attorneys for the defendant: — -Messrs. Nanu and Hormusji. 
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[38] APPELLATE CIVIL. 

Before the Honourable Chief Justice Farran and Mr. Justice Parsons. 


Harilal Girdharlal ( Original Defendant No. 2), Appellant v. 
Nagar JeyraM ( Original Plaintiff), Respondent .* 

[10th September, 1896. J 

Damdupat — Mortgage— Mortgage by Mahomedan to Hindu — Assignment of mortgaged 
land by mortgagor to Hindu assignee— Subsequent suit by mortgagee against 
assignee — Amount of inUrest allowed— Liability of land. 

A. a Mahomedan, having in 1869 mortgaged certain land for Rs. 61 to B., a 
Hindu, afterwards assigned it to C., who was also a Hindu. At the date of this 
assignment the interest due on the mortgage (Rs. 1 22-15- 10) was muoh more than 
the principal debt. B. (the mortgagee) subsequently sued A. aDd C. for Rs. 270, 
being Rs. 61 for principal ana Rs. 209 for interest. A did not appear. C. con- 
tended that the plaintiff and himself being Hindus the law of damdupat 
applied and that only as much interest as principal could bo recovered. The 
lower Courts passed a decree for the principal (Rs. 61) together with all interest 
duo at the dat9 of C.’s assignment. They disallowed subsequent interest, as the 
amount then due was already more than damdupat. Ou appeal to the High 

Held, (confirming the decree) that C. was not personally liable to pay anything 
at all, but that the land which he had purchased was charged with the amount 
due at the date of his purchase. Unless, therefore, he wished the land to be 
sold, he should pay that amount. 

The rule of damdupat did not apply in this case to the original mortgagor, 
who was a Mahomedan. He charged the land with a debt which inoluded 
principal and interest, and he and hi3 land were liable for both. He could not 
by any assignment prejudice his oreditor or reduce the amount due to him, nor 

could he by assigning his land to a Hindu free it from auy charge that existed 

on it at the date of the assignment. 


SECOND appeal from the decision of Rao Bahadur Lalshankar 
Umiyashankar, First Glass Subordinate Judge of Surat, confirming the 
decree of Rao Saheb L P. Parekh, Subordinate Judge of Dholka. 


The plaintiff (mortgagee) sued to recover Rs. 270 due on a san 
mortgage bond passed to him on the 16th May, 1869, by Hasan Beg 
(defendant No. 1). °f the sum claimed, Rs. 61 was for principal and 

£f* nl 0 / m | t0 i«QQ , S ’i bse( ^ uentI y b0 fch e above mortgage Hasan Beg on 
the 30th April 1888, had again mortgaged the property in question by a 

registered deed of mortgage to Shah Harilal Girdharlal (defendant No. 2) 

to whom on the 16th May he also sold the equity of redemption. 

[39] Defendant No. 1 did not appear. 


Defendant No. 2 pleaded that his mortgage had priority to the plaint- 
iff s mortgage, and that in any case the plaintiff could not ‘under the rule 

- \ 

• Second Appeal No. 398 of 1894. :: ,• „ 
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•bf damdupat reoover more than double the amount of the prinoipal debt 
(Rs. 61). 

The Subordinate Judge held that the plaintiff was entitled to a deoree, 
but only allowed the amount of interest which had accrued due up to the 
date (30th April, 1888) at which the second defendant had become mort- 
gagee, Rs. 122-15-10. As the amount of interest then due was more 
ihan the prinoipal sum (Rs. 61) he disallowed all subsequent interest. He, 
therefore, passed a deoree for the plaintiff for Rs. 183-15-10. On appeal 
by defendant No. 2, the Judge confirmed the deoree. 

Defendant No. 2 preferred a second appeal. 

Qovardhanram M. Tripathi , for the appellant (defendant No. 2): — The 
question relates to damdupat interest. The transaction in dispute was a 
san mortgage, which is a mortgage without possession. The original 
debtor and mortgagor was a Mahomedan. He assigned the mortgaged 
property subject to the mortgage to defendant No. 2, who is a Hindu. The 
plaintiff is also a Hindu. Therefore the dispute now lies between Hindus, 
*nd the rule of damdupat applies. The Judge has awarded interest, 
whioh is more than damdupat, on the ground that up to the time that we 
obtained the mortgaged property the debtor was a Mahomedan to whom 
the rule of damdupat did nob apply. But the claim now is by a Hindu 
against a Hindu, and the rule is that a Hindu creditor cannot be allowed 
more than damdupat against a Hindu debtor. The fact that originally 
the debtor was a Mahomedan cannot affect the present claim or the 
application of the rule — Dhondu Jagannaih v. Narayan Ramchandra (1) ; 
Khushalchand v. Ibrahim (2). 

Gokuldas K. Parekh, for the respondent (plaintiff). — We originally 
dealt with a Mahomedan debtor, and the right which we acquired against 
bim cannot subsequently be diminished by his making an alienation in 
favour of a Hindu. So far as we are concerned, defendant No. 2 stands in 
the shoes of our Mahomedan [40] debtor, and is subject to all his liabilities. 
Eurther, what is primarily liable under the transaction is the property and 
nob the person of the debtor, and that being so, it is not open to defendant 
No. 2 to say that be is not liable to pay more than damdupat because 
he happens to be a Hindu. 

[Farran, C. J. — Does a saw-mortgage create any personal right 
against the debtor ?] 

It does. But in the present case that right is time-barred. The 
personal right is in addition to the right against property. Under s. 26 of 
Reg. IV of 1827, the law to be applied is the law which governs the 
defendant. The real defendant in the present case is defendant No. 1. and 
-he being a Mahomedan, the rule of damdupat , which is a rule of Hindu 
law, is not apolicable. The decision in Dawood Durvesh v. Vullubhdas (3) 
is in point. . We are clearly entitled to recover more than damdupat on 
account of interest. 


JUDGMENT. 


Earran, C. J. — In this case the plaintiff sued to recover Rs. 270 
.as due on a saw-mortgage- bond passed to him by the first defendant. 
He joined the second defendant as the purchaser of the equity of redemp- 
tion, The first defendant is a Mahomedan, the second defendant is a Hindu. 



(1) 1 B. H. O. R. 47. 
(8) 18 B.VOT*;; ■' I ) 


(2) 8 B.H. C. R, A. C. J. 28. 
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The plaintiff claimed Rs. 61 for principal and Rs. 209 for interest 
from the date of the mortgage. The defendant No. 2 contended that under 
the rule of damdupat he was not liable to pay more than double the amount 
of the principal. The Judge of the lower Court awarded Rs. 183-15-10, 
viz., Rs. G1 for principal and Rs. 122-15-10 for interest down to the date 
of defendant No. 2’s mortgage. He disallowed interest after that date, as 
the debt had been more than damdupat on that date. The plaintiff has not 
objected to the amount so awarded to him, and we, therefore, express no 
opinion as to whether that amount is all that he can legally claim. 

The defendant No. 2 only has appealed, urging the same contention 
as in the lower Court. We are of opinion that the decree must be confirmed. 
The case of Gopal v. Gangaram (1) shows that the rule of damdupat as 
acted upon in this Court [41] does not in all cases prevent land in the 
hands of a Hindu being subject to a claim for interest in excess of the 
amount of principal. In the present case, however, the mortgage was by 
a Mabomedan, to whom the rule of damdupat did not apply. See Do.ioood 
Durvesh v. Vullubbdas (2). He had charged his land with a certain debt, 
and that debt included both principal and interest. The mortgagor, 
therefore, and his land were liable both for the principal and for the interest. 
The mortgagor could not by any assignment prejudice his creditor or 
reduce the amount duo to him, nor could he by assigning bis land to a 
Hindu free it from any charge that existed on it at the date of the 
assignment. The defendant No. 2 is not personally liable to pay anything 
at all, but the land that he has purchased is charged, and is liable to be 
sold if the charge is not paid. Unless, therefore, defendant No. 2 wishes 
the land to be sold, he must pay the amount that was charged upon it 
when he purchased. 

We confirm the decree with costs. In default of payment of the 
decretal amount and the costs within six months from this date, plaintiff 
can apply for the sale of the land. 

Decree confirmed. 


(1) 20 B. 721, 


(2) 18 B. 997. 
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[42] APPELLATE CIVIL. Bbp. n. 

. Before the Honourable Ohief Justice Farran and Mr. Justice Parsons. Appel- 

LATE 

RaMCHANDRA PARSHARAM AND ANOTHER ( Original Plaintiff and CIVIL. 

Defendant No. 2), Appellants v. Bhagubai and another {Original 

Defendants Nos. 3 and 4), Respondents .* [lltb September, 1895.] 21 B 42, 


Regulation II of 1827, s. 62, f Appendix L \—Act 1 of 1846, s 7 §— Costs— Fee of pleader 
—Maintenance— Partition — Party to suit claiming only maintenance — Fee of pleader 
of such party. 

The plaintiff sued for partition and made two widows, who were entitled to 
maintenance out of the estate, oo-defendants in the suit. The plaintiff and the 
male defendants compromised the suit and a decree was passed in terms of the 
compromise. By the compromise the costs of the widows were to be paid by the 
estate, and in estimating the costs the lower Court allowed each widow a separate 
set of oosts and calculated the amount to be paid to eaoh as pleader’s fees on the 
value placed on his olaim by the plaintiff. On appeal to the High Court, 

t«] Held , that the pleaders of the widows were not employed in proseouting 
or defending an original suit of the value of the plaintiff's claim so as to be 
entitled under s. 52, Reg, II of 1827, to a percentage on the amount that the 
plaintiff sued for according to the rates specified in Appendix L. The widows 
were in reality proseouting a suit for their maintenance, and their pleaders were 
entitled to a percentage only on the amount olaimed by them for maintenance. 


• Appeal No. 174 x>t 1894. 

f Section 52 of Regulation II of 1827 — 

LI I, First. Eaoh pleader employed in prosecuting or defending an original suit shall 
be entitled to a percentage on the amount sued for, according to the rates epecified in 
Appendix L, as a remuneration for his trouble in acting in behalf of his client, until the 
decree in the suit is passed, aod thereafter until such decree is fulfilled : 

Second. The remuneration to a pleader employed in prosecuting or defending an 
appeal, regular or special, shall be the same as is above prescribed in the case of an 
original suit : 

Third. The above rules shall not prevent an express agreement being entered into 
between pleader and client, for either a larger or smaller sum than the established fee: 

Fourth. But, if a larger sum than was agreed for between a pleader and client is 
awarded in costs against the other party, the pleader, notwithstanding his agreement 
with his own olient, shall be entitled to the excess when recovered. 

J Appendix L, s. 62, Reg. II of 1827- 


Statement showing the fees to which pleaders are entitled for aoting throughout 
ordinary suits, when there is no speoifio agreement. 

,0 /In suits for not more than Rs. 2,000 


<D 

Q> 

■M 

CQ 


M • 


In suite for from Rs. 2,000 to 10,000 inclusive, on 
Rs. 2,000 as above, and on the remainder 


4 4 4 


In suits for from Rs, 10,000 to 20,000 inclusive, on 
—* 1 Rs. 10,000 as above, and on the remainder 


Ph 

<D 

A 


In suits for more than Ra. 20,000, on that sum as 
above, and on the remainder 


3 per cent. 


2 per cent. 


1 per cent. 


£ per cent. 


§ Seotion 7 of Act I of 1646— 

VII. Parties employing authorized pleaders in the said Courts shall be at liberty to 
settle with them by private agreement the remuneration to be paid for their professional 
services, and that it shall not be necessary to speoify suoh agreement in the vakalatnama ; 
provided that when costs are awarded to a party many regular suit, original or appeal, 
d^oided on the merits, against another party, the amount to be paid on acoounfc of fees 
of pleaders shall be calculated according to the rules contained in the sections of Regu- 
lations specified in s. VI'6f this Act ; and that when oosts are awarded in other cases the 
aihouub'to be paid»on account of suoh fees ahfcll. be”oU6 'fourth of what it would have 
bera/in* regular suit decided otrtta merits,'' 
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Ca«=e remanded for the amount of the pleaders’ fees to be correctly calculated. 

When a case is decided on the merits, , the full P e ^nt a Re i8 to be paid , n 

other cases one-fourth only should be paid under s. 7 of Act I of 1840. 

Appeal from the decision of Rao Bahadur Chunilal Maneklal, 

First Class Subordinate Judge of Dhulia. A . 

Plaintiff sued for partition of ancestral family property and for 

recovery of his share therein. The claim was valued at Rs. 5.b7,5ab-*U. 
The defendants were plaintiff’s co-sharers and two widows (defendants 
Nos. 3 and 4) of two deceased co-sharers, who had a claim for maintenance 
on the property. After the written statements were filed, the plaintitt 
and the male defendants compromised the suit. As to the costs of the 
suit, it was agreed that costs of certain defendants should be borne by 
defendant No. 1 and the remainder by the estate. The compromise was 
silent as to the widows’ claim for maintenance. The Judge passed a 
decree in the terms of the compromise, and in estimating the costs 
incurred by the widows, he allowed them each a separate set of ^ costs 
and awarded to each of them Rs. 3,158 for pleaders’ fees according to 
the usual rate on the sum of Rs. 5,87,586-2-0. 

The plaintiff and defendant No. 2 appealed. 

lnverarity (with Manekahoh J . Taleyarkhan) for the appellants (plaint- 
iff and defendant No. 2) : — The two widows were joined as co-defendants, 
because they were entitled to maintenance from the family property. In 
the plaint we admitted that they were entitled to maintenance, and not- 
withstanding this admission we have been directed to pay to each of them 
a separate set of costs. Their pleaders’ fees have been calculated on the 
amount of the claim according to s. 52 of Reg. II of 1827, Appendix L, 
and Rs. 3,158 have been awarded to each of '.hem. They are not entitled 
to that amount. The most that they are entitled to is a fee calculated on 
the amount of maintenance awarded to them. Even under s. 7 of Act I 
of 1846 they [ 44 ] would be entitled to recover only a fourth of Rs. 3,158 
and nothing more. 

Daji A. Khare, for the respondents (defendants Nos. 3 and 4) . — We 
engaged pleaders before the compromise was arrived at. Maintenance 
was a charge on the whole estate and, therefore, we were interested in the 
entire subject-matter of the suit. The costs are, therefore, properly 
calculated. 


JUDGMENT. 

PARSONS, J. — This was a suit for partition brought by the plaintiff 
against his co sharers, the defendants Nos. 1 and 2, in which the defend- 
ants Nos. 3 and 4 were made co-defendants as widows having a right to 
maintenance. The suit was compromised by the plaintiff and the 
defendant No. 2 agreeing to buy the share of the defendant No. 1 for 
lakh. 

The Subordinate Judge ordered the costs of the defendants Nos. 3 
and 4 to come out of the estate. He gave each a separate set of costs and 
calculated the amount to be paid on account of fees of pleaders in each 
set at the full rate on the value placed on his claim by the plaintiff, and 
thus made those fees alone come to Rs. 6, 316. 

Against this order the present appeal has been brought, and it is 
contended before us that the fees ought not to have been calculated on the 
value of the plaintiff’s claim, or that, if that calculation is right, yet, as the 
suit was not decided on the merits, one-fourth only of the ordinary fees 
should have been allowed. It is clear, we think, that the order is bad. • 
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jV*?- d0feDdaat3 No9 ' 3 anJ 1 were not employed in 
?X" ng ae ,' e ? dl “ 8 “° original suit of the value of the plaintiff'e'olaim, 
so that they would be entitled under s. 52 of Eeg. II of 1827 to a percentage 

fn Anne^rT 6 tb Tl t - 1S ?- alQt, ' trSUed fcr according to the rates specified 

f L .u T b “ r ,°'' ent3 wera Q0t ’ sfcriotly speaking, defending the 
suit at all, for their right to maintenance was admitted. Even if it had 

been denied, however, their position would not have been very different 

1 ° bh ® s , ulb a * claimants of a right to maintenance, which 
rigbt they asked to have determined and awarded to them by the Court 
ibey were, therefore, in reality proseouting a suit for their maintenance, and 
their pleaders ought to be entitled to [45] a percentage only on the amount 
claimed by them for maintenance. If this claim were decided on the 
merits, the full percentage would be paid ; iu other cases one-fourth only 
would be paid under s. 7 of Act I of 1846. In the present case, there 
bas been no decision passed on their claim either on the merits or in any 
other way. The lower Court decided the case on the compromise, which 
is silent as to the amount of maintenance to which the defendants Nos 3. 
and 4 are entitled. It does not appear that they asked the Court below 
when it decided the case on the compromise to proceed on their claim 
and bo define and award them their maintenance, and they have not here-, 
objected to the decision of the suit on the compromise alone. Had they 
done so, we should have been bound to have allowed the objection. 

We, therefore, only reverse the order of costs, and remand the case 
for the amount of pleaders' fees to be correctly calculated. This will 
involve a determination of the amount of maintenance to which the- 
defendants Nos. 3 and 4 are respectively entitled. If there is a dispute 
necessitating a decision on the merits as to the amount of maintenance 
to which either defendant is entitled, the pleader of that defendant will 
be entitled to the full percentage on the amount, if any, claimed, or if 
no amount is claimed on the amount awarded. In other cases he will be 
entitled to one-fourth only. We male no order as to the costs of this appeal. 

s Order reversed and case remanded . 


21 B. 43. 

APPELLATE CIVIL. 

. Before the Honourable Chief Justice Farran and Mr. Justice Parsons. 

\ ^ 

Shankar Raghunath ( Original Opponent No. 1), Applicant v 
Vithal Babaji Baghu Badve and another {Original Applicant 
and Opponent No. 2), Opponents * [17th September, 1895.] 

Insolvency— Jurisdiction— Civil Procedure Code (Act XIV of 1882) s<! q 44 _qfin 

Class Subordinate Judge's Court invested by the lLIi Qovl rnttvf ° n f 

vency jurisdiction— A debt of a scheduled creditor exceeding R$ 5 , 000 . * ° ' 

Where » person arrested in execution of a deor e0 for money by the Court of a 
Second ulasa Subordinate Judge invested under s 360 of thA Civil Pf™*,? 

gSSr 0, v 1882) Wit V*“ *»— ooaferred on Di,°t' i=t ofu lyZ 3U 

Rs. 6,000 does°not deprive it oTjathidirtton^ dU ° t0 & 8cheduled oreditor exceeds 
CP., 38 A. 68 = 20 A.W.N. 194.] 


• Applioation No, 41 of 1896 under the extraordinary jurisdiction. 
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Application under the extraordinary jurisdiction of the High Court 
(s. 622 of the Civil Procedure Code. Act XIV of 1882) against the decision 
of Rao Bahadur N. G. Phadke. First Class Subordinate Judge of Sholapur, 
reversing the order of Rao Saheb V. V. Phadke, Second Class Subordinate 

Judge of Pandharpur. . . , w 

The opponent Vithal Babaji having been arrested in execution of a 

money decree applied to the Second Class Subordinate Judge of 
Pandharpurlto be declared an insolvent under s. 344 of the Civil Procedure 
Code (Act XIV of 1882). The application being rejected he applied to 
tbe High Court under its extraordinary jurisdiction, and that Court 
reversed the order and remanded the case lor fuller inquiry. (See Printed 
Judgments for 1889, p. 337 ) 

On the remand the Subordinate Judge found the opponent s 
insolvency proved and declared him to be an insolvent on- the 31st 
March, 1890. and prepared a schedule of his creditors, to two of 
whom, namely, Balvanb Vvank-aji and Shankar Raghunath, the 
Subordinate Judge found Rs. 5.120 and Rs. 10,488-6-2 respectively to be 

due. ... 

Balvant Vyankaji and the opponent Vithal appealed, tbe former urging 

that a smaller sum than was really due bad been awarded him, and the 
latter that larger amounts were found due to Balvant and Shankar than 
were really due to them. Tbe appeal Court, however, found that the Sub- 
ordinate Judge had no jurisdiction under s. 24 of the Bombay Civil Courts 
Act (XIV of 1869) in the matter of tbe claims of Balvant and Shankar, 
they being over Rs. 5,000 in amount. It, therefore, set aside that part of 
the order which was appealed from, and directed that the proceedings be 
transferred to the proper Court. 

Shankar Raghuoath thereupon applied to the High Court under its 
extraordinary jurisdiction and obtained a rule nisi calling on the opponent 
to show cause why the order of the lower appeal Court should not be set 
aside. 

[«] Balaji A. Bhacjavat appeared for the applicant in support of the 
ru ] 0i — The lower appellate Court was wrong. The Subordinate Judge bad 
full jurisdiction to deal with the claims of these two oreditors. No doubt 
s. 344 of the Civil Procedure Code provides that an application for declara- 
tion of insolvency must be made bo the Distriot Court, but under s. 360 
the Local Government is authorized to invest by notification in the Govern - 
ment Gazette any other Court with powers in insolvency proceedings. The 
Subordinate Judge of Pandharpur had been duly invested with such powers. 
See Bombay Government Gazette, 1887, parti, p. 198, 15th November, 1887, 
The Judge was, therefore, wrong in holding that the Subordinate Judge 
had do jurisdiction. 

Ghanasham N. Nadkarni appeared for the opponents to show cause. — 
Under s 24 of the Civil Courts’ Jurisdiction Act a Subordinate Judge of 
Second Class is empowered to take cognizance of claims which are less 
than Rs. 5,000. Even in insolvency proceedings the order which the Judge 
passes has the force of a decree : consequently such a decree passed by a 
Second Class Subordinate Judge would be without jurisdiction. 

ORDER. 

PER Curiam. — As the Court of the Second Class Subordinate 
Judge of Pandharpur has been invested under s. 360 of the Code of Civil 
Procedure (Act XIV of 1882) by the Local Government with the powers 
conferred on District Courts by ss. 344 to 359, and as the applicant in this 
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case was^ arrested in execution of a deoree for money passed by that Court, 
his application under s. 344 was rightly made to that Court, and that 
Court had power to entertain it and make the declarations and orders 
•referred to in ss. 344 to 359. It had jurisdiction to make the order that it 
•did in the present oase under s. 352, and the lower appellate Court was 
wrong in setting it aside on the ground that it was made without jurisdic- 
tion. 

We make the rule absolute, and return the appeals to the appellate 
Court for disposal on the merits. Costs of this application to be costs 
in the appeals. 

Rule made absolute . 


21 B. 48. 

[48] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


•Sayad Husseinmian Dadumian and ANOTHER ( Original Defendants ), 
Appellants v. The Collector of Kaira (Respondent).* 

[18th September, 1895.] 

Trustees— Charity— Public charity— Suit for removal of trustees of a -public charity and 
for account— Jurisdiction — District Court— Civil Procedure Code (Act XIV of 1862). 
s. 639. 

A su|t to remove the trustees of a public charity, and to compel them to 
aoooullt and to make good the lossess ustained by the charity in consequence of 
their default, is a suit which falls within the scope of s. 539 of the Code of Civil 
Procedure (Aofc XIV of 1882), and must, therefore, be instituted in a Distriot 
Court, and not in a Subordinate Judge's Court. 

i£F., 2 O.L.J. 431 ; R., 20 A. 46 = 17 A.W.N. 210; 22 B. 496 (499) ; 33 C. 789 = 10 C.W. 
N. 581 ; 2 O.L.J. 460; 3 O.C. 303 ; 5 O.O. HO; 78 P.R. 1907 = 193 P.L.R. 1908 
= 132 P.W.R. 1907.] 


APPEALS from the decision of Dayaram Gidumal, Joint Judge of 
Ahmedabad, in suit No. 19 of 1891. 

This was a suit filed by the Collector of Kaira under s. 539 of the 
Code of Civil Procedure (Act XIV of 1882). 

The suit was instituted with the sanction of the local Government, 
which by a resolution of the Judicial Department, No. 1522, dated 13th 
March, 1891, directed the Collector “ to move the District Court to appoint 
new trustees for the administration of the trust funds and to settle a scheme 
for their management.” 

The plaint stated that a Jain widow Maneckbai, of Kapadvanj, died 
in 1876 possessed of considerable moveable and immoveable property ; that 
she left a will by which she oreated several public religiouB and charitable 
trusts; that in 1886, defendants Nos. 1 and 2 were appointed administra- 
tors of her estate under Reg. VIII of 1827 ; that some of the trusts were 
suoh as could not be satisfactorily carried out by defendant No. 1, who 
was a Mahomedan, and that, in view of s. 22 of Act XX of 1863, the 
appointment of the defendant No. 2, who was Nazir of the Subordinate 
Judge s Court at Kapadvanj, was objectionable. The plaintiff, therefore, 
prayed that the defendants Nos. 1 and 2 should be removed and new 
trustees appointed ; that a scheme of administration should be settled by 

v * Appeals Nos. 68 and 103 of 1894. 
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and under the directions [ 49 ] of the Court ; and such other relief granted 
as the Court might deem tit. 

Defendant No. 1 did not contest the suit ; he expressed his willingness 

‘° ^Defendant nT 2 askeT to be made a plaintiff and made serious 
allegations of misappropriation not only against defendant No. 1 but against 
the former administrators of the estate, Nihalcband (since deceased) and 
Chhotalal and also against Amratbai, the mother and legal representative 
of Nihalchand. He asked that these persons should be added as defendants 
and made to account for the trust funds in their hands. • 

The Court accordingly added Amratbai and Chhotalal as defendants 

N ° S ' The* Jot n t Jed ge found that defendants Nos^ 1 and 2 were unfit to admi- 
nister the religious and charitable trusts created by Maneckbai s will , that 
the former trustees Nihalchand and Chhotalal had been guilty of gross 
negligence and had committed several breaches of trust for which they weie 
responsible to the trust estate. He, therefore, passed a decree directing 
defendants Nos 1 and 2 to be removed, and new trustees appointed in their 
stead He framed a scheme for the future administration of the trust, and 
ordered defendants Nos. 3 and 4 to render an account of the trust funds 
in their hands and make good the losses sustained by the chanty 

consequence of fcheir default. ... , 

Against this decree defendants Nos. 1 and 3 made a joint appeal 

(No. 68 of 1894) to the High Court. 

Defendant No. 4 preferred a separate appeal (No. 103 of 1894) to the 

HlSh Sco°fT t (with him Gooardhan M. Tripati ), for appellants in appeal 

N ° ^Gokaldas K. Parckh, for appellant in appeal No. 103 of 1894. 

Rao Saheb Vas'.tdeo J. Kirtikar, Government Pleader, for the respond- 

ent in both appeals. . , . ,. . 2 , 

At the hearing of the aDpeals a preliminary ob]ecfcion was raised by 

appellants^ counsef in appeal No. 69 of 1894, that the District Court bad 

nV jurisdiction to entertain a suit, like the present, for [50] the removal of 

the trustees of a public charity, and for requiring them to account for the 

moneys expended by them, and make good the losses caused by their 

default, as these reliefs were outside the scope of s. 539 of the Code of 

Civil Procedure. 

The arguments of counsel and the authorities cited at the hearing are 
set forth in°the judgment of the Court. 

TTT'nr.LMTCNT 


JARDINE, J— The appellants’ counsel in appeal No. 69 of 1894, 
before discussing the grounds of appeal which relate to the findings of fact, 
sought judgment on the preliminary question of jurisdiction, his contention 
being that, as the relief sought for and granted involved the removal of 
the trustees, and required them not only to account for the moneys dis- 
bursed by them, but to make good the losses sustained by the charities in 
consequence of their default, the suit was not maintainable in the Distriot 
Court, as these reliefs did not fall within the provisions of s. 539 of the 
Civil Procedure Code. It was urged that s. 539 was based upon Sit 
S. Romilly’s Act, and only contemplated suits seeking the particular forms 
of relief described in els. (a) to (e), which do not include the prayer for the 
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removal of trustees hostilely disposed, and for compelling them to account 
and refund. 

Thera seems to be some ground for holding that at one time this view 
found favour with the High Court of Madras — Narasimha v. Ayyan (1) — 
and the Calcutta High Court— Jan Ali v. Ram Nath (2). Both these 
Courts, however, have since then decided that (to quote toe words of Weir, 
J.) s. 539 was intended by the Legislature not to serve the limited purposes 
provided for by the English statute, but to consolidate and embody in 
one definite provision the procedure to be followed in British India in suits 
relating to nublio charitable endowments, other than those provided for 
by Aot XX of 1863.” This latter Act relates to temple or religious 
endowments, and is not in force in this Presidency except in North 
Kanara. 

The leading case on the subject is Subbayya v. Krishna (3), where 
Mr. Justice Muttuswami Avvar and Mr. Justice Best differed in [51] their 
views about the scope of this section, and the point was referred to a third 
Judge, who heard it in company with the referring Judges, and the 
whole case was argued over again. Mr. Justice Ayyar dissented from the 
views of Weir and Best, JJ., and the well considered judgments then 
recorded exhaust both sides of the question in all its details. The point 
more immediately decided in that case was whether the section conferred 
power on the District Court to remove the defaulting trustees, and it was 
held that this power was conferred ; as, though not mentioned expressly, 
it was implied in the general words which empowered that Court to grant 
further and other relief. The principle of this ruling will equally cover 
the relief in the matter of account-taking which is ancillary to the parti- 
cular relief specified in els. (c) and (c). This decision of the Madras High 
Court was approved by the Calcutta High Court and followed in Mohiud- 
din v. Sayiduddin (4). The prayer in that case, being for the removal of 
trustees, was disallowed, not on the ground of want of jurisdiction, but 
on the ground of fact that the plaintiffs had failed to prove that the trustees 
had committed breaches of trust. In Sajedur Raja v. Baidyanaih (5) a suit 
brought in the Subordinate Judge's Court for the removal of trustees, and 
for cancelling certain alienations made by them, was held to have been 
not properly instituted in that Court, as, under s. 539, it should have been 
filed in the District Court. 

In this Presidency, the Madras ruling was expressly followed by 
• Mr. Justice Parsons in Tricumdass v. Khimji (6). In his judgment he 
observed that a suit brought by two trustees requiring their co-trustees to be 
removed, and to give an account of their management of the trust, fell 
within the purview of s. 539, this relief being included in the further’ and 
other relief mentioned in the section. This was also the principle of the 
decision in the Chinchwad Devasthan case ( Chintaman v. Dhondo (7)), 
where, in a suit brought under s. 539, hereditary trustees of a devasthan 
wore removed for gross mismanagement and breaches of trust in respeot of 
devasthan property. The decree of this Court confirmed the order of the 
District Judge [82] directing the removal of the old trustees, and further 
ordered the lower Court, to take an account of the property mismanaged by 
one of the old trustees since be entered upon the management of the same. 
In In re Kahandas Narrandas (8) it was decided that the principles of Eng- 
lish equity jurisprudence governed the form of relief to be granted by the 
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Courts in respect of Hindu charitable trusts ; and in an earlier case it was 
held that if a trustee remained passive, and took no steps to see the trust 
carried into execution, ho was liable for losses caused by the breach of 
trust on the part of his co-trustee— Bat Jadav v. Tribhuvandas (1). 

It will be thus seen that there is now no room for the contention that, 
because to all appearances the wording of s. 539 seems to have been model- 
led upon Sir S. Romillv’s Act, therefore the relief that could be granted 
under s. 539 most be confined to the forms of relief which fall within the 
scope of that statute. The section may have been at first suggested by that 
statute, but there are important variations in the Indian enactment, both in 
the form of procedure and the scope of the relief intended. Under the 
authority of the cases cited above, we feel satisfied that the contention in 
regard to the want of jurisdiction, raised by the appellant’s counsel, must 
be overruled. The prayers for the removal of the trustees, and for 
requiring them to give an account, fall within the scope of s. 539 as 
distinctly as the appointment of new trustees and the settling a scheme 
for the management of the charities. The suit could not have been 
instituted in its present form in the Subordinate Judge’s Court. 

We accordingly overrule this preliminary objection. 


21 B. 53. 

[53] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. J ustice Ranade. 

DHARMAYA SANGAPPA ( Original Petitioner ), Appellant V. Sayana 
Malapa and OTHERS ( Original Opponents ), Respondents .* 

[18th September, 1895. J 

Succession Certificate Act { VII of 1889), s. 7, cl. I— Certificate -Court bound to decide 
the right to the certificate — Practice — Procedure. 

Under ol. 3, s. 7, of the Succession Certificate Act VII of 1889, the Distriot 
Court must decide iu a summary way an application for a succession certificate 
even if the question at issue between applicant and opponent be as to the status 
of the family to which deceased belonged. 

[Expl., 5 C.W.N, 494.] 

Appeal from the decision of W. H. Crowe, District Judge of Poona, 
in'Miscellaneous Application No. 56 of 1893, under Act VII of 1889. 

One Narsingaya Sangapa died at Pachora, io the Khandesh District, 
leaving a fixed deposit amounting to Rs. 1,763 in the Bank of Bombay 
at Poona within the jurisdiction of the District Court of Poona, and leaving 
a widow Savitribai, a daughter-in-law Lakshmibai, a nephew named 
Sayana Malapa and a brother named Dharmaya Sangappa. 

Dharmaya Sangappa applied to the District Court of Poona under the 
Succession Certificate Act (VII of 18891, praying for a certificate to 
enable him to recover the sum of Rs. 1,768 from the Bank of Bombay, 
alleging'that he and the deceased were members of an undivided family. 

Savitribai, Lakshmibai and Sayana opposed this application, contend- 
ing that the applicant and the deceased Narsingaya were not joint but 

•Appeal No. 151 of -1894. 

(1) 9 B.H.C.R. 333. 
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separate and that the applicant had no olaim whatever to the money 
deposited in the Bank. 

The District Judge of Poona refused the application, recording the 
following judgment : — 

“ The question at issue is a9 to the status of the family. The evidence 
points to some sort of division, but without expressing any opinion on 
that point, and as the debt to be collected is merely a fixed deposit in the 
Bank of Bombay amounting to Rs. 1,768, I think it may safely be left 
there until one party or other proves their title to it in the ordinary way 
by suit in the Civil Court. I refuse the apnlication.” 

[54] From this decision the applicant preferred an appeal to the 
High Court. 

Shivram Vithal Bhandarkar, for the appellant. 

Mahadeo B. Chaubal , for Lakshmibai alias Achama, respondent 

No. 3. 

The following authorities were cited during argument : — Act VII of 
1889, s. 7, cl. 3, s. 20 ; Bai Mahali v. Ealidas Fakirchand (1) ; Ealidas 
Fakirchand v. Bai Mahali (2); Dave Liladhar Eashiram v. Bat Parvati (3); 
Jamsedji Eavasji v. Motibai (4) ; Dmed Dullichand v. Bai Ojali (5): 
Plupchand v. Jasoda (6); Sivamma v. Subbamma (7) ; Jagmohandas v. 
Allu Maria (8). 

JUDGMENT. 

Jardine, J.— Act XXVII of 1860, s. 3, has been interpreted in 
Jamsedji Eavasji v. Motibai (4) and JJmed Dullichand v. Bai Ujali (5). 
As interpretations of Act VII of 1889, s. 7, we may refer to Rupchandv. 
Jasoda (6) and Sivamma v. Subbamma (7). Although cl. 3 of that section 
appears a 9 a new enactment, and in cases of difficulty and intricacy enables 
the Court to grant a certified© to tbe person having prima facie the best 
title thereto, cl. 1 says “ the Court shall proceed to decide in a summary 
manner the right to the certificate.” We think, therefore, that the 
District Judge erred in refusing the jurisdiction on the reasons he gives. 

It has been urged that the order is justified under s. 20 by the 
opponent Laksbmibai’s statement that her husband, now deceased, once 
got an order for a certificate under this Act and that he never applied for 
the certificate. We do not think s. 20 applies here. Whether Jagniohan- 
das v. Allu Maria (8) applies to the case is, in our opinion, a matter for 
the District Court to decide. 

The Court set9 aside the order and remands tbe cause to the District 
Court for a new order to be made. Costs to be cost9 in the cause. 

Order reversed and case remanded. 
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[55] APPELLATE CIVIL. 

Before the Honourable Chief Justice Farran and Mr. Justice Parsons. 


VenkatesH Narasinha Narayanpethkar ( Original Defendant 
No. 4). Appellant v. Govindrao bin Shekoji and another 
{Original Plaintiffs), Respondents * [19th September, 1895.] 

Vat™ Act (Bom. Act III of 1874), s. 10 f -Redemption suit-Decrce for Possession- 
Possession obtained by plaintiff under decree— Decree reversed in appeal — Collector s 
certificate under the Vatan Act (Bom. Act III of 1874). 

Where an erroneous decree of the District Court is reversed by the High Court 
and Lhe decree of the original Court restored, the successful party has a right to 
be replaced in the same position as if the Distriot Court had not made an erroneous 
decree. If in obtaining this right he is restored to possession of vatan land, such 
a restoration does not fall within the scope of s. 10, Bombay Act III of 1874. 
— Rachapa v. Amingovda (1). 

Reference by L. G. Deahmukh, Acting Collector of Sbolapur, in 
the matter of a certificate issued by him under s. 10 of the Vatan Act 
(Bom. Act III of 1874). 

In a redemption suit, the Subordinate Judge passed a decree directing 
the plaintiff to redeem the mortgaged property on payment of Rs. 992-3-9 
to the defendant. On appeal by plaintiff the Judge reversed the decree 
and ordered that plaintiff should be put in possession without any such 
payment, but simply on payment of costs. In execution of that decree, 
the plaintiff recovered possession. 

[56] On second appeal by the defendant, the High Court reversed the 
decree of the District Judge and restoring that of the Subordinate Judge 
awarded to the defendant absolute possession on failure of plaintiff to pay 
Rs. 992-3-9 within six months from the 1st May, 1894. 

The plaintiff having failed to pay the amount within the specified 
time, the defendant applied to the Subordinate Judge to be restored to pos- 
session in execution of the High Court’s decree. The property in dispute 
being patilki vatan, the plaintiff applied to the Collector for a certificate 
under s. 10 of the Vatan Act (Bombay Act III of 1874). The Collector 
issued the certificate and forwarded it to the High Court. 


• Civil Reference Nn. 8 of 1895. 
f Section 10 of the Vatan Act (Bom. Act III of 1874) 

10. When it shall appear to the Collector that by virtue of, or in execution of, a 

deoree or order of any British Court any vatan or any part thereof, or any of the profits 
thereof recorded as such in the revenue records or registered under this Aot and 
assigned under s. 23. as remuneration of an offioiator, has or have after the date of this 
Act coming into force, passed or may pass without the sanction of Government into the 
ownership or beneficial possession of any person other than the officiator for the time 
being ; or that any such vatan or any part thereof, or any of the profits thereof, not so 
assigned has or have so passed or may pass into the ownership or beneficial possession 
of any person not a vatandar of the same vatan, the Court shall, on receipt of a certifi- 
cate under the hand and seal of the Collector, stating that the property to which the 
decree or order relates is a vatan or part of a vatan, or that such property constitutes 
the profits or part of the profits of a vatan, or is assigned as the remuneration of an 
officiator, and is therefore inalienable, remove any attachment or other process then 
pending against the said vatan, or any part thereof, or any of the profits thereof, and 
set aside any sale or order of sale or transfer thereof, and shall cancel the decree or 
order complained of, so far as it concerns the said vatan, or any part thereof, or any 
of the profits thereof. 

(1) 6 B. 283. 
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Narayan Qanesh Chandavarkar, for the appellant (original defendant 
No. 4) : — The defendant (mortgagee) is entitled to get baok possession in 
spite of the Collector’s certificate, he having been deprived of the posses- 
sion in pursuance of the Distriot Judge’s decree which was reversed by the 
High Court. The High Court restored the decree of the first Court, and 
the defendant has now a right to restitution — Rachapa v. Amingovda (1) ; 
JMookoond Lai Pal Chowdhry v. Mahomed Sami Meah (2) ; Rohm 
Singh v. J. Sodding (3) ; Vvaraghavav. Venkata (4). 

Section 10 of the Vatan Act (Bombay Act III of 1874) does not 
apply to transfers or alienations made before the Act came into force. In 
the present case, the mortgage with the possession was made in the year 

1871. 

Mahadeo B. Chaubal, for respondent (plaintiff) : — It seems that 
possession of defendant’s assignor Krishna commenced under a previous 
decree (No. 1169 of 1875) on the 16th November, 1875. Therefore this 
was an alienation after the Vatan Act (Bombay Act III of 1874) came 
into force, and the Collector’s certificate is legal and binding. 
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JUDGMENT. 

FarRAN, C. J. — The Collector is under a misapprehension as to 
the facts of this oase. The plaintiff sued for redemption. The District 
Judge reversing the decree of the Subordinate Judge [57] (which 
ordered the plaintiff to recover possession of the property mortgaged upon 
payment of Rs. 992-3-9 and costs) directed the plaintiff to be put in 
possession without such payment, simply on payment of costs. In 
execution of that decree, the plaintiff, on payment of costs, was put in 
possession of th6 land. 

The High Court reversed the decree of the District Court and 
restored that of the Subordinate Judge. This carried with it the right 
of the defendant to be replaced in the same position as if the District 
Court had not passed an erroneous decree, and such is the position to 
which he now asks to be restored quantum valeat. The Full Bench ruling 
in Rachappa v. Amingovda (1) shows that such a restoration does not fall 
within the scope of s. 10 of Bombay Act III of 1874, and that the defend- 
ant notwithstanding the Collector’s certificate is entitled to be restored 
to possession. 

It would seem that the defendant No. 4’s predecessor in title 
(Krishnapa, deceased defendant No. 1) obtained possession of the property 
in question under the decree in Suit No. 1169 of 1875. If that be so, 
the Collector may be able to get that decree set aside by the Court 
which passed it and to have the plaintiff restored to possession ; but 
the facts are not fully before us. So we give no opinion on that part of 
the case. 

We accordingly return the certificate to the Collector with a copy 
of this judgment. The plaintiff to pay the costs of this reference. 

Order accordingly. 

% * 

4 . * • 


(1) 6 B. 968 (998). 


(9) 14 0. 464. . (3) 21 0. 840. 
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[58] APPELLATE CIVIL. 

Before the Honourable Chief Justice Farran and Mr. Justice Parsons. 

Balaji Shamji Naik and another ( Original Plaintiffs), Appellants 
v. Moroba Naik and another ( Original Defendants), 
Respondents* [19th September, 1895.] 

Civil Procedure Code ( Act XIV of 1882). s. 283 —Decree for the recovery of a share in a 

vatan— Execution— Attachment— Order releasing a portion from attachment— buit 
filed lo set aside the order — Temporary cessation of the execution proceedings . 

Where a decree has not been adjusted or otherwise satisfied and is still operative, 
a temporary cessation of the execution proceedings under it does not deprive the 
execution creditor of bis rights to sue to set aside an order made under s. 283 of 
the Civil Procedure Code (Act XIV of 1882), releasing part of the property from 
attachment, and to have it declared that such part or some fraction of such part 
is liable to attachment. 


Appeal from the decision of Rao Bahadur V. V* Vagie, First Class 
Subordinate Judge of Ratnagiri. 

The plaintiff alleged that they and the defendants were the joint owners 
of a moiety of a saraesai vatan allowance derived from villages in certain 
talukas in the Ratnagiri District ; that they had sued the defendants for 
their share (suit No. 260 of 1888) and obtained a decree, and in execution 
bad caused the moiety of the allowance to be attached in order to recover 
their share. The defendant No. 1, however, had applied (Miscellaneous 
Application No. 95 of 1891) for the removal of the attachment from his 
share which he falsely stated to be a four-annas share, and the Court had 
granted his application. 

The plaintiff, therefore, now brought this suit to set aside the order 
removing the attachment from a four-annas share of the vatan and 
praying for a declaration that the share of the first defendant was only 
two annas and four pies therein. 

Defendant No. 1 contended that the plaintiff’s remedy (if any) was in 
the execution proceedings in the former suit (No. 260 of 1888) ; that 
they had allowed those proceedings to drop, and that they had no cause 
of action for this new suit. 

The Subordinate Judge dismissed the suit. The following is an 
extract from his judgment : — 

[ 59 ] “ It is, I think, immaterial for the purposes of this suit to see 
whether the decree in question has been fully satisfied or not. The plain- 
tiffs’ vakil’s admission that he has allowed the execution proceedings 
which occasioned the miscellaneous order complained of and this suit to 
set it aside, to drop, and that with these proceedings the attachment laid 
by his clients on the allowance in suit was also allowed to fall to the 
ground, is enough for the disposal of this case. It ie well settled by the 
decisions of the Calcutta and Bombay High Courts (see Umesh Chunder 
Roy v. Raj Bullubh Sen, I. L. R., 8 Cal., 279 ; Rashinath v. Ramchandra % 
I. L. R., 7 Bom., 408; Ebrahimbhai v. Kabulbhai, I. L. R., 13 Bom., 72) 
that when the attachment, on which the summary order complained of 
is to operate, fails, the person against whom that order was passed, has 
no cause of action left.” 

The plaintiffs appealed. 


Appeal No. 177 of 1894. 
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Vastuifco O. Bhandarkar appeared for the appellants (plaintiffs). — The 
decisions relied on by the Judge are not applicable to the faots of the 
present oase. This suit was instituted while the proceedings in execution 
of our decree in the former 9uit were subsisting. Therefore, the Judge 
was wrong in holding that this suit was not maintainable, beoause we 
allowed the execution proceedings to be dropped. Though we have allow- 
ed the proceedings in execution to drop, we may apply again for execution, 
as the deoree has not yet been satisfied. Under s. 283 of the Civil 
Procedure Code (Aot XIY of 1882), and art. 11, sch. II of the Limitation 
Act (XY of 1877), we have a right to bring a suit within a year from the 
date of the order in the miscellaneous proceedings to set aside that order, 
but if we allow the order to stand, we shall be debarred from again 
attaching the allowance. 

There was no appearance for the respondents (defendants). 

JUDGMENT. 

Farran, C. J. — The cases relied on by the Subordinate Judge 
and those noted below (1) do not govern the present case. The Subor- 
dinate Judge ha 3 not found that the decree of the 31st [60] March, 
1890 (No. 260 of 1888) has been adjusted or otherwise satisfied. Assum- 
ing it to be still operative, we think that the decree dismissing this suit 
cannot be supported on the ground that the plaintiffs have withdrawn 
their execution darkhast for the present. 

The defendant No. 1 has obtained an order releasing the four-annas 
share in the vatan from attachment. That order operates as a decree in 
favour of the defendants unless set aside by suit. The plaintiffs are 
permitted by s. 283 of the Civil Procedure Code (Act XIV of 1882) to file 
a suit within a year to set that order aside and to have it declared that the 
four-annas share or some part of it is liable to attachment. A temporary 
cessation of the execution proceedings by the plaintiffs does not deprive 
them of the right to continue their suit. If they continue and succeed in 
it, they can then renew the execution proceedings and re- attach the 
interest (if any) which they shall have been declared in the suit entitled 
to attaoh. If they are not allowed to maintain this suit, the order remov- 
ing tbe attachment will be an absolute bar to their ever again attaching 
the property — Sardhari Lai v. Ambika Per shad (2). 

Decree reversed and suit remanded for disposal on the merits. Costs 
to be costs in the cause. 

Decree reversed. 


f 


(1) Umesh Ohunder Roy v. Raj Bullubh Sett, 8 O. 279 ; Kashinath v. Ramchandra, 
7 B. 408 ; E brahimbhai v. Eabulbhai, 13 B. 72 ; Gopal Purshotam v. Bat Dxvali , tt* 
B. 241. 
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APPELLATE CIVIL. 

Before the Honourable Chief Justice Farr an and Mr. Justice P ar sons . 


Ragho bin Bhavana Nhavi by his assignee Shitaram 
BhikaJI Barve ( Plaintiff ) v. NARAYAN { Defendant ).* 

[26th September, 1895.; 

Transfer of Property Act [IV of 1882), s. 132—36 and 37 Viet., c. 66, $. 25— Assignment 
of debt— Notice to debtor — Suit by assignee— Service of the writ. 

Under 8. 132 of the Transfer of Property Act (IV of 1882) the assignee of a 
debt is under no obligation to give notice of the assignment to the debtor. All 
that is required is that the debtor shall become aware of it, and it is sufficient 
if he becomes aware of it on being served with a writ in a suit by the assignee, 
[61] Lain Jugdeo Sahai v. Brij Behari Lai (1), Subbammal v. Venkatarama( 2) 
and Kalka Prasad v. Chandan Singh (3), followed. 

Reference from Rao Saheb G. D. Deshmukb, Subordinate Judge 
of Cbiplun in the Ratnagiri District, under s. 617 of the Civil Procedure 
Code (Act XIV of 1882). 

The reference was as follows : — 

“ The defendant on the 22nd of April, 1893, passed a money-bond for 
Rs. 24-4 0 to one Ragho bin Bhavana Nhavi, the debt with interest at 
four pies per rupee per month being made payable one year after. 

“ The obligee of the bond, Ragho bin Bhavana Nhavi, thereupon on 
the 22nd of June, 1895, assigned to the plaintiff by a verbal agreement his 
right to recover the said debt of R 1.24-4-0 and interest Rs. 13-6-2 from 
the defendant. 

" The plaintiff therefore, has brought the present suit as assignee of 
the debt to recover the principal Rs. 24-4-0 and interest Rs. 13-6-2 from 
the defendant." 

The suit being a Small Cause suit, in which any order passed by the 
Subordinate Judge would be final, he referred the following question on 
which he entertained doubt : — 

“ Whether a notice to the debtor of such transfer is necessary as con- 
templated by ss. 131 and 132 of the Transfer of Property Act (IV of 1882) 
before the debt can be enforced by a suit, it having been proved that the 
debtor is not a party to or otherwise aware of such transfer ?” 

The opinion of the Subordinate Judge was in the affirmative. 

Sitanath G. A j inky a ( amicus curia, ) appeared for the plaintiff. — 
We submit that a separate notice is not necessary. The mere filing of 
the suit is a sufficient notice of the assignment. Section 131 of the Trans- 
fer of Property Act provides that the debtor should be made aware of the 
assignment. It does not lay down that a notice should be given in any 
particular form or at any particular time. Further, under s. 132 it was 
not necessary for us to give notice, our assignor ought to have given it 
and if (62] he failed to do so, his failure should not operate to our prejudice 
— Walker v. Bradford Old Bank (4) ; Lala Jugdeo Sahai v. Brij Behari 
Lai (1) ; Subbammal v. Venkatarama (2) ; Kalka Prasad v. Chandan 
Singh (3). 


• Civil Reference No. 16 of 1895. 

(1) 12 C. 505. (2) 10 M. 289. (3) 10 A. 20. (4) 12 Q.B. D. 511, 

42 



RAGHO v. NARAYAN 



21 Bom. 63 


1895 

8EP. 26. 

Appel- 
late 
Civil. 

21 B. 60. 

JUDGMENT. 

Farran, C. J. It is clear that the assignment when executed creates 
aright in the assignee which the assignor is not entitled to defeat. Such 
assignment has. however, no operation against the debtor until ho has 
become aware of it or has had express notice of it given to him in the 
manner required by the Act. Until then he can deal safely with the ori- 
ginal creditor. The assignment which he does not know of, caDnot affect 
him. Before the passing of the Transfer of Property Act. it was the 
assignee upon whom it was incumbent for his own protection to give notice 
of his assignment to the debtor. There was no particular reason whv the 
assignor should give it. We caunot help thinking that there has been a 
Slip made in s. 132 in throwing upon the person making the transfer the 
obligation of giving express notice to the debtor. The English Act 36 and 
37 Viet., c. 66, s. 25, only requires that express notice in writing shall be 
given. It does not enact who is to give it. It may be given either by 
assignee or assignor. It may even be given after the death of the 
assignor — Walker v. Bradford Old Bank (1). But however this may 
be (and the attention of the Legislature may well be directed to 
the point), we must construe the Act as it stands. No provision is 
made in it for the assignee giving [63] notice in any particular way. All 
that is required is that the debtor shall become aware of the transfer. 

When he becomes aware of it, it is binding upon him. Accordingly, if the 
assignee the moment before suit makes the debtor aware of the transfer, the 
latter must give effect to it. It follows that when the debtor is by the writ 
made aware of the transfer, it becomes binding on him. There is doubt- 
less this difficulty that at the moment when the suit is brought, the cause 
of action of the assignee against the debtor may be said not to be actually 
complete: that it is the service of the writ itself which completes it. It 
Would, however, we think, be taking too technical a view of the position 
of the parties to give effect to this objection. The plaintiff’s right to the 
debt is complete at the date of suit. We think that we ought to follow 
the rulings of Lala Jugdeo Shahaiv. Brij Behari Lai (2) which has itself 
been followed by the other High Courts — Subbammal v. Venkatarama (3) 

•and Kalka Prasad v. Chandan Singh (4). 

Order accordingly. 


Vishnu K. Bhatavdekar ( amicus curia) appeared (or the defendant.— 
ihe oases relied on show that no previous notice of the transfer is neces- 
sary, but the language of s. 131 of the Act is quite explicit. It requires 
that express notice of the transfer should be given. The mere filing of the 
suitor the service of summons is not such a notice. In cases of ejectment 
express notioe is required to be given to the tenant by the landlord. In 
suoh cases express notice has been held to mean notice before suit. There- 
fore by analogy we submit that when a debt is transferred, express notice— 
that is, notice before suit — of the transfer should be given to the debtor. 
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Before the Honourable Chief Justice Farran and Mr. Justice Parsons. 


Mohan (Plaintiff) v. Tukaram and another (Defendants).* 

[30th September, 1895.] 

Dekkhan Agriculturists' Relief Act I Act XVII of 1879), ss. 3, 12, 47 and 74 — Arbitration 
— Award— Civil Procedure Cade ( Act XIV of 1882), ss. 518 — 521, 522 — A private 
award to which agriculturist debtors are parties — Filing of the award in Court. 

A Civil Court can file a private award to which agriculturist debtors are parties 
without adjusting the accounts under *,he Dekkhan Agriculturists’ Relief Act 
(Bombay Act XVII of 1879). 

Gangadliar v. Mahadu (1;, followed. 

[R., 12 Bom. L.R. 352; Com., 35 B. 310=13 Bom. L.R. 352= Hind. Cas. 366.] 


Reference bv Khan Saheb Ezra Reuben, Subordinate Judge of 
Kopargaon in the Abmednagar District, under s. 617 of the Civil 
Procedure Code (Act XIV of 1882). 

[64] The reference was made in the following terms: — 

One Mohan valad Girdhari Marwadi, of Kopargaon, advanced a 
loan of Rs. 70 to one Tukaram valad Ladkuji and Linguji valad Ladkuji, 
both agriculturists of Kopargaon, on the 15th August, 1894, the latter 
agreeing to give him in exchange one khandy of wheat. Default having 
been made, the parties of their own accord referred the matter to arbitra- 
tors, who were, however, not conciliators appointed under the Dekkhan 
Agriculturists’ Relief Act. 

“ Tbey framed an award on the 13th June, 1895, to the effect that 
the debtor should pay Rs. 95 to Mohan, and future interest on Rs. 95 at 18 
per cent, per annum from the date of the award until payment. 

“ Mohan having applied to the Court to have the award filed under 
s. 525 of the Civil Procedure Code, the other parties to the award appeared, 
and stated before the Court that they had no objection to urge against the- 
filing of the award. 

“ It will be seen that the application for filing the award is not 
accompanied by a conciliator’s certificate. But this point is settled by the 
ruling in Gangadhar Sakharam v. Mahadu Santaji (1). This case would 
appear to show, by analogy, that awards of savkars and agriculturists, 
should be filed as tbey are without going into the history of the accounts. 
But this question is not directly decided in the case quoted, and as I 
entertain doubts on the point, the question that I have to refer for an 
authoritative decision is: — 

Whether a private award to which agriculturist debtors are parties, 
can be filed by Civil Courts without adjusting the accounts under the- 
Dekkhan Agriculturists’ Relief Act ? ’ ” 

The opinion of the Subordinate Judge on the question was in the 
negative on the following grounds : — 

" The objeot of the Dekkhan Agriculturists’ Relief Act is the protection 
of the interest of agriculturists, and this would be completely defeated if an- 
opportunity to escape the risk attendant upon entering into the history of 
the accounts were given to savkars by filing awards as they are. 

• Civil Reference No. 17 of 1895. 

(1) 8 B. 20. 
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Vishnu K. Bhatavdckar ( amicus curia), for the defendant. — The 
award should not be filed, because even in the view of the Judge it is 
iniquitous. There being no provision in the Dekkhan Agriculturists’ Relief 
Act in connection with the filing of an award made out of Court, ss. 525 
and 526 of the Civil Procedure Code apply. Section 12 of the Relief Act 
relates to arbitration after suit. Section 526 of the Civil Procedure Code 
lays down that the award should be filed, provided it does not militate 
against certain conditions. Section 44 of the Relief Act would apply by 
analogy to a matter of this sort. 

IFAKRAN, C. J. — The real point is whether tbis is a suit.] 

Wo contend that s. 12 of the Act would apply if it is a suit. If it be 
not a suit, then s. 44 of the Act would apply by analogy. 

[67] (Farran. C. J. — An express provision of law cannot bo applied 
by analogy.] 

The ruling in Vasudcv v. Narayan Jagannath r l) shows that the 
proceedings in filing an award are of the nature of a suit. Thus the 
proceedings being of the nature of the suit, all incidents of a suit are 
applicable to the proceedings. Formal adjudication on an award is spoken 
of as a decree, and decree as defined in the Civil Procedure Code is the 
adjudication of a suit or appeal. The policy of the Act also should be 
taken into consideration — Maxwell on Statutes, p. 333. 

Shivram V. Bhandarkar, in reply.— A decree passed in terms of an 
award is not a decree passed after adjudication. The Court-fee paid on an 
application to file an award is not the Court-fee of a suit. A decree passed 
on an award being not a decree passed after adjudication, is not a decree 
within the definition given in the Civil Procedure Code. 

JUDGMENT. 

Farran, C. J.— Our acknowledgments are due to the pleaders who 
as amici curia have afforded us their assistance upon this reference. 

The question upon which our opinion is requested is whether a private 
award to which agriculturist debtors are parties can be filed by Civil Courts 
without adjusting the account under the Dekkhan Agriculturists’ Relief 
Act? 

The answer to it depends upon whether an application to file an award 
under s. 525 of the Code of Civil Procedure is a suit within the meaning 
of ss. 3, 12 or 47 of the Dekkhan Agriculturists’ Relief Act. If it is not, 
s. 74 of the Act entails upon the Court the duty of dealing with the 
application in accordance with the provisions of the Civil Procedure Code. 
If it is a suit, the provisions of s. 12 of the Act come into play, and the 
Court must follow the directions contained in that section when the award 
is submitted to it. 

Now it is only by an extension of tho usual meaning of the term 
that an application to file an award can be regarded as a suit. The Code 
of Civil Procedure does not treat it as a suit, though it directs it to be 
numbered and registered as one. It [68] does not make the provisions 
of the Code which are applicable to suits apply to it, but treats it 
in the same manner as an award on an order of reference made 
by the Court itself. Upon such an application no summons is issued 
no hearing takes place, but if the special provisions contained in s. 518 
— 521 are inapplicable to it, judgment is passed in accordance with 


(1) p B.H.C.R, 269. 
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ORIGINAL CIVIL. 

Before Mr. Justice Fulton. 

Gokulbhoy Mulchand ( Plaintiff ) v. Tullockchand Harnath 
AND another {Defendants) .* [23rd June, 1896]. 


Registration — Suit to compel registration — Discretion ot registrar in acceptance of docu- 
ment for registration under s. 24 of the Registration Act — Registrable document with 
another document annexed, the latter if presented by itself being beyond time — 
Registration Act {111 of 1877), ss. 24, 73, 75 and 77. 

A registrable document, which bad been executed by the plaintiff on the one 
part and by the defendant Tullockchand and one Motiohand on the other part, 
was accepted for registration by the sub-registrar of Bombay after four months 
from the date of execution under s. 24 of the Registration Act (III of 1877). 
Motichand subsequently admitted execution, and the document was registered 
as against him ; but the defendant Tullockchand objected to its registration and 
the registrar refused to register it. The plaintiff then brought this suit under 
s. 77 of the Registration Act praying for an order directing the registration of the 
document. The defendant contended that the document ought not to have been 
accepted for registration without inquiry as to whether the failure to present it 
within four months had been caused by urgent necessity or unavoidable aocident, 
and that the hearing of the case counsel for the defendants proposed to ask the 
registrar’s clerk in his examination whether any such inquiry was made. 

Held, following Durga Singh v. Mathura Das (1), that the question should be 
disallowed, the Court having no jurisdiction to enquire into the exeroise of the 
registrar’s discretion under s. 24 of the Registration Act. 

The defendants executed and delivered two documents A and B to the plaintiS, 
A being an agreement of equitable mortgage and B an agreement that they would 
[70] register A and do all things necessary therefor, and in case they failed to 
do so to pay whatever the plaintiS could claim under A if it had been registered. 
The plaintiS obtained an order for the registration of A, but failed to present it 
for registration within thirty days after euoh order as required by 9 . 75 of the 
Registration Act, and when he did present it, registration was consequently 
refused. He subsequently lodged document B for registration with A as an 
annexure to it, and it was accepted on payment of a penalty under s. 24 of the 
Registration Aot. The registrar, however, refused to register B on the grounds 
(1) that without A there would be nothing to show to what property B referred, 
and (2) to register A as an annexure to B would be oontrary to the provisions of 
s. 75, which limited the time for registration to thirty days. The plaintiS then 
brought this suit under 9 . 77 praying for an order for the registration of B with 
its accompaniment A within thirty days from the date of decree. 

Held, that B being a registrable document of which execution had been admit- 
ted, and it having been presented within time and accepted and under s. 24 
of the Registration Act ought to be registered, the document A being copied out 
as an annexure. Decree accordingly. 

Qucerc as to the eSeot such registration might have on A and whether it would 
render it efficacious as a registered document, 

[R. 30 B. 304 = 7 Bom. L.R. 742,] 


SUIT under s. 77 of the Registration Act (III of 1877) to compel 
registration. The plaintiff prayed for a direction that a certain document 
(Ex. B) with its accompaniment (Ex. A), both of which were annexed to 
the plaint, should be registered in the office of the sub-registrar within 
thirty days of the passing of the decree. 

Exhibit A was dated the 11th January, 1895, and was an agreement 
of equitable mortgage of certain lands for Rs. 50,000 to the plaintiff signed 


• Suit No. 251 of 1896. 
(1) 6 A. 460, 
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the non-registration of A. It was not his business to consider the 
consequences of his order or what the effect of the registration of B might 
be on A. His duty wasoolv toconsiier whether we were entit’ed to have 
B registered. Further, the object of the Registration Act is to prevent 
fraud. As it is admitted here that the parties not only intended but 
agreed to register A, there can be nothing contrary to the spirit of the 
Act in allowing A to be registered through B, if that is the consequence of 
the registration of B As to the object of the Registration Act, see 
Alexander Mitchell v. Mathura Dns(l). 

Starling, for defendants. — Neither document can be registered. 
Tullockchand, by admitting execution of A before the registrar, has done 
all that he was bound to do by document B. The plaintiff ha3 only him- 
self to blame that owing to his not presenting A within thirty days of the 
registrar’s order he cannot now get it registered. B cannot be registered 
because it was not presented for regis'ration within four months of its 
execution. The sub registrar never considered whether its non-presentation 
was due to urgent necessity or unavoidable accident when he accented it. 
He did not even pass any order accepting it for registration. We say he 
was bound to pass a definite order. But even if he had passed such an 
order, he h id no jurisdiction to admit the document after the four months 
without proof of urgent necessity or unavoidable accident. 

During the examination for the defendants of a witness who had 
been head clerk to the sub registrar in September, 1895. Starling pro- 
posed to ask him “ whether any inqury was made as to urgent necessity or 
unavoidable accident which caused the document not to be presented 
within four months;” but on the objection of Machperson, who cited 
Durga Singh v. Mathura Das (2', the Court disallowed the question. 

JUDGMENT. 

[73] Fulton, J. — On the 11th January, 1895, the defendant Tul- 
lockeband Hamath executed two documents, one m irked A, to secure 
repayment of Rs. 50.000 charge! by mortgage on certain immoveible pro- 
perty, and the other m irked B, being an agreement to reg ster the 
accompanying document A, and in case of failure to do so, to pay the 
amount secured by A. 

For certain reasons, A was never registered as agiinst the defendant 
Tullockchand Hamath. Document B was presented for registration 
after the expiry of four mouths from the date of execution, but wn hrn the 
period of eight months, an 1 was accepted for registration u «der s. 24 of 
the Act by the 9ub-registrar of B >mbay, who, under s. 7 of the Registration 
Act, has been authorise! to perform all the duties of the registrar except 
that of hearing appeals. O i the admission of execution by M >tichand 
Harnath, B was reg : ste«*ed as against him, bun reus ration was refused 
against Tullo:kohand Himath, as though he did appear before the sub- 
registrar be refused to admin execution. Application was then made in 
due time to the registrar under s. 73 to have the docutn mt registered ; but 
on the 9;h April, the application was rejected for the reasons stated in 
the registrar’s order. 

This suit has now been filed under s. 77 of the Registration Act and 
a decree is sought, directing the document to be regisr-ernd. 

The defendants in their reply allege that the first defendant wis io- 
duoed by fraud to execute the documents; (2) that the sub-registrar acted 

.0) a A. 6 = 121 A. 150. (2) 6 A. 460. 
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Attorneys for plaintiff :-Me«srs. lUralaland Madkavii 
Attorneys for defendants :-Messrs. Bicknell, Mervanj i and Motilal. 
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21 B. 73. 

TESTAMENTARY JURISDICTION. 

Before Sir Charles Far rail t Kt., Chief Justice, and 

Mr. Justice Strachey. 

DaYaBHAI Tap IDAS ( Original Applicant), Appellant v. DAMODARDAS • 
TapidaS ( Original Opponent), Respondent .* [10th July, 1896.] 

Probate — Costs of obtaininq probate — Fund liable. 

The appellant cited the respondent, who was the executor of one Tulsidas 
Varajdas, to bring in and prove his testator’s will. The Division Court 
(Snarling, J.) ordered ihe respondent, to lodge the will in Court aDd to take out 
probate, but directed that the appellant should pay half the costs of obtaining 
probate. On appeal, 

Feld (varying the order of Starling. J.. as to costs) that the fund primarily 
liable to tbo costs of probate was the residuary estate; and part of the residuary 
estate being as yet undistributed, it should in the first instance be applied to this 
purpose, and after Lhal the appellant and respondent should contribute in equal 
shares. 

Appeal from the order of Starling, J. (1). 

In this case the appellant (applicant) had cited the respondent who 
was the executor of one Tulsidas Varajdas, deceased, to bring in and prove 
his testator's will. 

The case was heard before Starling, J.(l), who directed the respondent 
Damodar to lodge the said will in Court and to take out probate. In 
giving judgment his Lordship said ; 

“ Dayabhai having quarrelled with Damodar wants to make Damodar 
pay out of his own pocket all the costs of obtaining probate, and then to 
have the gratification of bringing the estate into Court. I do not think 
he should have this double gratification, as I am doubtful whether there 
is any necessity for probate except for the purpose of enabling one 
brother to compel the other to render an account of the estate and his 
application thereof to the Court. If he wants probate taken out, he must 
pay one-half the costs, including probate duty. _ . . 

[76] “ Tbo order I shall, therefore, make is that on Dayabhai paying 
to Damodar or his attorneys half the estimated costs of applying for 
and obtaining probate (including probate duty), such estimate to be 
settled, if necessary, by. the Taxing Master, but without prejudice to 
Dayabhai’s right to have the same debited against the estate, Damodar 
do, as soon as practicable thereafter, apply for aDd take out probate of the 
will of Tulsidas Varajdas, deceased. Each party to bear his own costs of 
this citation and order.” 

The applicant Dayabhai appealed on the following grounds (inter 

alia) : — • • ... 

(1) That the learned Judge was wrong in not ordering the respondent 

to take out probate without making any condition that the appellant should 
pay to the respondent one-half of the estimated costs of applying for and 
obtaining probate, including probate duty. 

(2) That the learned Judge ought, in any event, not to have made the 
appellant pay anything more than half the costs that remained to be 
provided for after taking into account the moneys forming portion of the 

* Appeal No. 901. 

(1) 20 B. 227. 

• • * ^ » 
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' VwhSh" ^ ° f Tu ' Sid ? 3 Vara i d “ in «» h a D ds of the reepon- 

aooumll ’ A A ° 'I”" 9 ad T itted th *k one lakh of rupees and the 
lakh'of rmiBBB f a00re r° n9 ot the inooma and profits of the said one 

AlThti se ! era V0 , a . r3 remalned in the respondent's hands. 

bv the resnnnfl 6 | 00 “ taklDg ° Ut probai;e should b9 ^dered ho borne 

estate and if the L*d ou ‘ of thfl “°neys in his hands of the said 

the InnehAt 1 s a,d estate should prove insufficient, that then only should 

for the purpose 9 r " U ' °° ntribute *° tbs 003t3 in a proper -“ding 

Macpherson appeared for the appellant. 

Scott , for the respondent. 

JUDGMENT. 

J '7 N9ith9r °[ the parties has aDpealed from the first 

f?5f m » ordar ,, mad , e by . fche Division Court. So we have not to consider 

. T h8 only point, before us, is a* to the source from which the 
coata of obtaining probate are to be provided. 

,, Th -J fund primanly hable is ordinarily the residuary estate. Part of 
the residuary estate m this case, viz., the interest on a lakh of rupees, 

Ej lA b0 «“ J 6t " ndlvlded between the brothers. This sum, we think, 
nroh»r ‘a* first >“stance be applied to the costs and expenses of obtaining 

order f ., Af, ® r . ‘.h^ each brother must contribute in equal shares. The 
order of the Division Court will be varied accordingly. 

The following order was made: — 

This appellate Court doth vary the said order dated the fourteenth 

day of September 1895. and in lieu thereof doth order that the said 

respondent do forthwith get [77] the said will transmitted from the office 

of the Testamentary Registrar of this Honourable Court, where it has been 

lodged pursuant to the said order, to the office of the Chief Translator for 

translation and that he do apply for probate thereof within two days after 

obtaining the translation of the said will from the Translator’s office. And 

th's appellate Court doth further order that the residue undistributed in 

the hands of the said respondent as executor of the said will (the 

accumulations of interest on the sum of rupees one lakh set apart to meet 

the bequest mentioned in clause sixteen of the said will appearing for the 

purposes of this order to be the only undistributed residue) be, without 

prejudice to the rights of any son who may be hereafter adonted under the 

said cl. 16 of the said will, applied in the first instance in'and towards 

payment of the costs and expenses of applying for and obtaining the 

probate of the said will including the probate duty, and that in the event 

of such undistributed residue being insufficient the appellant and respondent 

such deficiency m equal shares after the probate duty is ascertained 
and ab the time it is payable by the respondent. • 

Attorneys for the apnellant Messrs. Chitnis, Motilal and Malvi 
barna. Dey8 ^ r09pODdeDti Me88r8 * Thakurdas , Dharamsi 'and 
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21 B. 77. 

MATRIMONIAL COURT. 

Before Mr. Justice Strachey and Mr. Justice Tyabji. 

A. (the wife) ( Plaintiff ) v. B. (the husband) ( Defendant . ) * 

[24th July, 1896.] 

Husband and wife— Diver ce— Suit for nullity of marriage— Suit by wife against husband 

—Cossof wife— Alimony— Maintenance— Suit between Mahomedans— Mahomed- 

an law. 

Tho English law which mikes the husband in divorce proceedings liable prima 
facie to the wife’s costs, except when she is possessed of sufficient separate 
property, does not apply to divorce proceedings between Mahomedans. 

A wife sued her husband for dissolution of marriage (both parties being Maho- 
medans) on the ground of his impoteocy and malformation. An interlocutory 
order was male hy ttio Crnrt adjourning tbe further hearing of the suit for one 
year, in ord^r that the partio’s might resume cohabitation for that period. The 
husband desired to carry out tte or ler of the Court and was anxious that his 
wifo should live with him ; she, however, refused to do so and only paid occa- 
sional visits to his bouse. The suit was subsequently dismissed with costs. The 
wife appealed and subsequently applied for alimony until the disposal of the 
appeal. 

Held, that having regard to the conduct of the wife she was not entitled to 
alimony. By Mih^medan law a husband’s duty to maintain his wife is condi- 
tional upon her [783 obedience, and he is not bound to maintain her if she dis- 
obeys him by refusing to live with him or otherwise. 

Rule to show cause against order for costs and alimony. 

This was a rule taken out by the plaintiff, a Mahomedan lady, in a 
suit brought by her f:>r dissolution of her marriage with the defendant on 
account of his impotenoy and malformation. The suit was heard by 
Farran, J., and dismissed with costs. 

The plaintiff filed an appeal agiinst the decision, and on the 2nd July r 
1896, she obtained a rule calling upon the respondent (defendant) to show 
cause why he should not be ordered to pay her (the appellant’s) costs 
of the said suit and appeal already incurred, and why he should not 
pay or give security for her costs of the appeal to be subsequently incurred, 
and why he should not be ordered to pay alimony until the disposal of 
the appeal or the further order of the Court. 

Affidavits were filed by the pat ties ; the allegations in them material 
to this report appear from the judgment. 

Macpherson, for the resDondent (defendant) showed cause against tho 
rule. — At Mahomedan law a woman living apart from her husband in 
disobedience is a rebellious wife or “ Naschizah ” and is not entitled to any 
maintenance — Baillie’s Digest, p 458. If the plaintiff in this case were a 
European, she would not be entitled either to alimony or maintenance. 
This is a suit which is not provided for in any statute, and it is, therefore, 
governed by the Civil Procedure Code (Act XIV of 1882), s. 220. The 
costs are thus in the discretion of the Court, as is the case in England 
— Browne on Divorce, p. 341. The rule as to wife’s costs is given at p. 345 
of Browne on Divorce, Rules 158, 159. The same rule obtains in suits 

for nullity Ibid. p. 353; M v. C (l). The application must- 

be before the hearing or trial. 

m -■■■■■ _ ^ 

* Suit No. 88 of 1893 ; Appeal No. 895. 

(1) L.R. 2 P. and D. 414. 
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tionTn' favour of® thep lain “iff Wi " ” 0 ‘ eXer ° i8e tbat di8Cr0 - 

ru,e -The ( Fnp?i Ca ^' C ? eDeral) ' <0t the B P.P eII " Dt ''plaintiff) in support of the 
Plaintiff were a ■ E^r;petn a ^t Tould be entitled to ’ 'what she'asks" There 

i Fa»s 8 - -- - “ 

by m! naoe if ZwT' 0 " *" ‘"7' l he interesfc tbe busb “ d B ^’™s 

n«hM» r h 'j Wlfe s Property — Mayhew v. Mayhew (2). It depends on 
womfn y “ " 85 applieable lo a Mahometan as to an English 

The reason of the rule is that tbe Court will not allow any risk of a 

7ns? -T’ 8 ,n P' st,ce - Role No. 159 only relates to the order for pjina 
thf ffid 7 aS , : othl "8 to do with giving security for them. In thfs fas? 

\- AlUn tl] th0 Pla ’ ntiff haS Sy9Dt aU her ““<* «® costs-VZ 

As to alimony, the assertion that she is a rebellious wife is answered 
by the assert, ion that he is an impotent husband. A wife is entilled to 
alimony during a suit for nullity-Browne on Divorce, ^217 

JUDGMENT. 

ift ft n S I!n if E J’ J ‘~ Thi8 ‘ S . a rnl6 ° btain0d by a Mahomedan wife who 

” - la \ app f a ! nOW pendin S { ™<n a decree dismissing her 

suit for the dissolution of her marriage, calling upon the respondent to 

show cause why he should not he ordered to pay the annella^W t 

secuHtv Tr th^ a J 1 read , y incurrei - and why he should not nay or give 
security for the appellants costs of the appeal to be hereafter incurred 

and why be should not be ordered to pay to the appellant alimony until 
the disposal of the appeal or the further order of the Court. 

ft nnAlu h n 0 /r P0D ^ ent b / 8 Sb ° wn CaU3 ° on 9everal founds, such as that the 

made fa l 1 ? lnd fV enden ? means of own. and that tbe application is 
made too ate and is not bona fide. In the view which I take of the case 

Lhi?h T n ?hi C °lr D fW er fc i he8e ma J iters ’ because there is one short ground on 

a rj&r? 

tha.Tof^al!mony. d 1 ^ d<Jal S8p ‘ rata, y with the question of cos^nS 

; , b ° the for “ er question, there is no doubt that s 220 nf fho n a 

of Civil Procedure (Act XIV of 1882) gives the Court tbf'fnllL ? 7 ® 

The question is whe.her in the exercise 6 of that diction we ofgb 7“ 

the respondent to pay or secure the appellant's costs of the suit and th? 

pending appeal. The general rule is no doubt tbat a litigant mus^l^de fo? 
his or her own costs, and the mere inahilirv of e muse provide for 

pan be no reason for ordering 6 t 

being the general rule, what is the ornnnrf u- u ° r CQem ' lbafe 

make an exception in favour of this particular app7lllnt 7?d T 
respondent to provide for her costs? We are asked *7 / ° r ? e , r the 
tbe ground of a rule which is applied by the Div? r ™V° f • 8 ?r 80 ely 

dealing with matrimonial cause? between English peoX Tb^t 8 ^ ” 
speakmg genersHy, that subject to the discretion of the Court.^e hfsband 

(1) 87 L. J. (P. and M.) 10. ( 2 ) 19 B. 298. 
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in divorce proceedings is prima facie liable to provide for the wife’s costs, 
except where she is possessed of sufficient separate property — Jones v. 
Jones (1) ; Robertson v. Robertson (2) ; Butler v. Butler (3); Allen v. 
Allen (4). 

The question is whether we ought to apply that rule to divorce pro- 
ceedings between Mahomodans in this Court. The rule may be considered 
in two aspects: first wi h reference to its origin; and secondly with reference 
to the grounds upon which it is now maintained. As to its origin, there 
can be no doubt that it was founded, as stated in Proby v. Proby (5), uoon 
the right which by the Common Law the husband acquired upon marriage 
to the who'e of his wife’s personal property and the income of her real 
property — Robertson v. Robertson (at p. 122). It was thought unjust that 
the wife, who by her marr age gave up all her property to her husband, 
should be destitute of the means of conducting her case against him. But 
that doctrine of the Common Liw is totally different from the Mahomedan 
law, according to which the wife does not upon marriage lose any of her 
rights [81] of properry ; so that, so far as the origin and foundation of the 
rule in England are concerned, it has obviously no application to suits for 
divorce between Mahomed ms. 


Next as to the grounds on which the rule in England is now based. 
Although it originated, as I have said, in the old doctrine of the Common 
Law, there is authority for the view that it has survived that doctrine 
which, since the Married Women’s Property Act, 1882, has virtually 
ceased to exist. In Mnyhew v. Alayhew (6), Farran, J., differing from 
the judgment in Proby v. Proby , held that whatever may have been the 
origin of the rule, it was now a rule of public policy, the reason for its 
continuance being that it is not just that a wife should b9 without the 
means of putting her case fairly before the Court. He further observed 
that the passing of the Act of 1882 had not produced any alteration of 
rule 158 of the rules and regulations of the Divorce Court, which still 
continued to govern the practice of the Court in England — Allen v. 
Allen (4). Without disputing the correctness of this view, I observe that it 
does not appear, from the report of the case just mentioned, whether 
the parr.ies were married before or after the Act of 1882, and that in Otway 
v. Otway (7) Cotton, L.J., with the concurrence of his colleagues said that 
if a case came before the Court where a married woman had been married 
after the Act of 1882, it would be a very serious question for consideration 
bow far they ought to follow the old rule, or what decision they ought to 
give. Such a case does not appear to have since arisen. I will assume, 
however, that the rule would even in cases of marriage since the Act of 1882 
be maintained in England as a rule of public policv. The Advocate-General 
for the app-llant contends that this principle of public policy is equally appli- 
cable to matrimonial causes in India between Mahoraedans, in which the 
wife is without sufficient property of her own. There is no precedent 
for the introduction of such a principle into oases between Mahomedans, 
It appears to me that if we were now, for reasons of supposed public policy, 
to apply that rule to Mahomedans, we should [82] virtually be legislating, 
and legislating on extremely doubtful grounds. It is by do means obvious 
to my mind that it would he right, or in accordance with public policy, to 
impose this obligation on Mahomedan husbands. The decision in Mayhew 


(li L R 2 P. and D. 333. (2) 6 P. D. 119. (3) 15 P. D. 126 

(4) L R. (1S93) P 134. (5) 5 C. 357 (362). (6) 19 B. 293. 

(7) 13 P.D. 141 (155, 156). 
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' 8 f “ U ? « oa . siatant with this view. That oasa differs essentially 
from the present in being a suit for divorce bar, ween Europeans or Eura- 

r h u T^ nd ' aQ 5 ,VOr ° 0 A ‘ ,b ’ lV ° f 1869 1 and in flying 
rule 158 of the English Divorce Court, the Cnief Justice expressly acted 

A D ? Q Ik* n Chati Whl ° h provi(ies fchafc * subject to the provisions of the 
Aon, the Court shall, in all suits and proceedings thereunder, act and give 

relief on pnnoioles and rules as nearly as mav be conformable to those on 
whmh the Divorce Court in England for the time being acts and gives 
relief. He did not apply rule 158, beoause as a matter of discretion and 
on grounds of publio poUoy he thought that it ought to govern the prac- 
tice of Indian Courts, but because by legislative enactment be was bound 
to apply that rule to oa<es under the Indian Divorce Act. The cases of 
Fowle v. Fowle (1), Natali v. Natali (2) and Thomson v. Thomson (3) are 
distinguishable on the same ground. The present is not a case to which 
the Indian D.voroe Act applies, and rule 153 could only be extended to it 

by what, in my opinion, would be virtually a piece of legislation on our 
part. 


For these reasons I think that no sufficieot ground has been shown 
for deponing from the usual practice that a litigant has to provido for his 
own costs, and that the rule so far as it relates to the question of costs 
must be discharged. 

Next as regards the question of alimony, that must, in my opinion, be 
dealt with exclusively in accordance with the Mahomedan law relating to 
the maintenance of a wife by her husband. According to that law, the 
husband s duty to maintain his wife is conditional upon her obedience, and 
be i9 not bound to maintain her if she disobeys him by refusing to live 
with him or otherwise— Baillie, p. 438. In this case an interlocutory 
order was made by the Chief Justice, by which in accordance with the 
[83J Mahomedan law governing suits of this description brought by the 
wife, he adjourned the further hearing of the suit for one year in order that 
the parties might resume cohabitation for that period. Tnafc order was 
» made on tne 26th July, 1391. Iam satisfied by the affidavits that while the 
respondent, did all in his power to carry out that order, and was anxious 
that the appellant should live with him, she on the contrary refused bo do 
so and only paid occasional visits to his house, staying for a night or so at 
a time from the 6th March to 23rd June. 1895, returning on each occasion 
to her mo bar’s house. Upon the authorities I am clearly of opinion that 
in such cirouraettnoes a M ihomed in husband is nob bound to give his wife 
separate miintenanoe and tha-, the appellant is, therefore, not entitled to 
alimony. The result is thit the rule must he discharged with costs, to be 
enforced onlv against the separate property of the appellant. 

» B.TYABJI, J. — I am also of the same opinion and think that the rule 
must be discharge!. There is no precedent, so far as l am aware, of any 
Mahomedan lady having obtained funds from her huseandfor her cists of 
libig ition against him or security for suoh costs, and I am not disposed to 
oreate any precedent of that sorb. The rule which obtains in the D.vorce 
Oourbsin England is founded upon the doctrine of the English Common Liw 
that all the personal proDerby of a married woman be somes vested in her 
husband, and that the husband is even entitle! to take the income of the 
immoveable property of his wife. Tne wife being thus under English iaw 
deprived of all means of providing funds for litigation against her husband, 
it was only equitable that the Courts should compel the husband to furnish 
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her with those means when necessary. But this rule was not of universal 
apDlication even in England. An exception was made when the wife was 
shown to be possessed of separate property of her own which owing to the 
interposition of the Courts of Equity she was allowed to enjoy through the 
medium of trustees. This being the foundation of the rule obtaining in the 
English Courts of Divorce, it is at once apparent that it is entirely inappli- 
cable to the case of a Mahomedan ladv in India. Under the law of Islam, 
a woman occupies a very much [84] higher position than an English 
woman, so far as her rights of property and inheritance are concerned. 
She is entitled to inherit and to acquire property exactly in the same way 
as her husband. Her legal status or position as regards her property is in 
no way changed by her marriage ; she has the same power and dominion 
over her own property after and during her marriage as before her marriage. 
By marriage her husband acquires no interest whatever in his wife s pro- 
perty. In short, the husband and wife are in the eyes of the Mussulman 
law perfectly distinct and independent — each being entitled bo the protec- 
tion of the law against, the other — so far as his or her rights of property 
are concerned, as if they were perfect strangers. 

This being so what possible ground could there be for compelling a 
Mussulman husband to provide funds or to give security for costs of his 
wife ? It seems to me that, there would bo just as much reason for doing 
this as for corapelliug a Mussulman wife to provide fuuds for the costs of 
her husband. 

As to the question of policy.while I perfectly admit that the interests of 
public policy demand, where the rule of the English Common Law prevails, 
than the husband should furnish security for the co^ts of his wife. I am 
absolutely unable to see how that principle can be extended to a Mussalraan 
wife, unless indeed we are to hold that it is iu the interests of the public 
to eucourage wives to start or to continue litigation against their husbands, 
That would be the only result of compelling husbands to provide security 
for the costs of their wives in cases where the wives are entitled to enjoy 
their property quite independently of their husbands. I am of opinion ' 
that public policy requires us rather to discourage litigation of this kind 
than to encourage it and thus to add injury to insult which the unfortu- 
nate husband may have to suffer. Even if the English rule was more 
binding upon us than it really is, I should be prepared to say, cessante ratione 
cessat ipsa lex. 

As regards alimony a’so I am of opinion that, having regard to the 
conduct of the plaintiff, she is not entitled to the order asked for. She 
has proved herself to be a disobediout and rebellious wife. The Court of 
first instance has already decided that [85] she had no just cause of com- 
plaint against her husband ; and unless and until that decision is reversed, 
it is impossible to hold that a Mussalraan wife defying her husband, refus- 
ing to live with him and bringing scandalous charges against him, can yet 
claim to be maintained separately at tli9 expense of her husband. I think 
the rule must be discharged with costs a3 against the plaintiff’s property. 

Attorneys for the appellant: — Messrs. Ardesir , Hormusji and 
Dinsha. 

Attorneys for the respondent. — Messrs. Payne , Gilbert and Sayani. 
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Before Chief Justice Farran and Mr. Justice Parsons . 

(Original Plaintiff). Appellant v. Shabji and another 
( Original Defendants ), Respondents .* [23rd September, lb 95 J 

A Hindu mortgaged his property in 1849 to a MahomedAn fnr nn ... 

interest at 12 per oent. per annum. On 5ih April 1880 fh« 3 ?° T* 1 

inter, st^ was so ,d to the plaintiff, who was a Mahomedan. In Ma^ch 7 8 93 The 
P 77 ;Vf P w e f d T tedem P t,cn - both Parties to the suit being Mahr medans ’ ^ 

ol R S “ 300 U (i. Ho h'X there ' 0,e ; 'he plaintiH to redeem on payment 

01 Ks. 300 (16 double the principal Rs 150) with further interest at Rs 1‘2ner 

annum from the date of his purchase (5th April, 1880) until payment ^ ' P 

IR., 24 B. 114,] 

SECOND appeal from fche decision of C. E. G Crawford 

Judge of Ratnagiri. confirming the decree of Rao Saheb Pai-ashram’ B Joshi 
Second Class Subordinate Judge of Rajapur. " ’ 

vn nf, S o Uib i 0r redeD S Pti0n - Ti ? e ^ ro ^y originally belonged to one Bbag- 
vantrao Bajirao Surve, a Hindu, who in 1843 mortgaged [80] it with 

— °° 

The ceoond defendant, who was also a Mabomedan, al'eged that the 

first defendant had assigned his interest in the prooerty to him in 1843 for 

1 ?°’ “ d tna . t thla su ™ and a further sum of Es. 588 for interest were 

of ltd,. did ' D f reSPe t ° f t . ne , mort Sage. He contended that the rule 

• ap . ply ' a f d thit tb « P'aintiff could not redeem without 
paying off the principal and the whole sum claimed as interest 

The Subordmate Judge held that both plaintiff and defendant being 

red^mTh he damiu P al did not apply, and directed the plaintiff 

to redeem the property on payment of Es. 748 to the defendants. The 
following is an extract from his judgment * 

sruss 

JfuOj lirss ts rr.'rr- -r 

trxs? sra* ztrrr £F S 

teent” 0D ’ ° Qm fch0 l8b Mar ° h ' 1893 ' UQ6il 9 afc i 8 faction 8 or pay; 

On appeal by plaintiff the Judge confirmed the decree. 

Ihe plaintiff, preferred a second appeal. 


' • 


• Second Appeal No. 816 of 1894. 
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Manekshah J. laleyarkhan , for the appellant (plaintiff).— The origi- 
nal debtor (the mortgagor) being a Hindu, the rule of damdupat appl'es- 
Ganpat v. Adarji (l). It was wrong to hold that the rule of damdupat 
was not applicable at all to tno present case. It ought to have been held 
applicable at least so long as the plaintiff's predecessor (the original 
mongagor), who was a Hindu, continued to be the debtor Interest m 
excess of damdupat would begin to run on oth April, 1880, when we 
purchased the interest of the Hindu mortgagor ana not before— btokes 

Hindu Law Books, p. 115. \ 

[87] Vaaudev G. Bhandarkar, for the respondents (defendants).— l&e 

rule of dnmdupat is a rule of Hindu law. and it applies to those cases only 
in which the parties are Hindus, and especially when the debtor is a Hindu 
— Dawood Durvesh v. Vullubhdns Purshotam (2'. In the present case the 
original debtor was no doubt a Hindu, hut at the date of suit a Mahomedan 
stood in bis place. The rule of damdupat is a special p.ivilege and can- 
not be transferred — Narayan v. Satvaji (3) ; Stokes’ Hindu L vw Books, 

p. 112. 

JUDGMENT. 


Parsons?, J. — Plaintiff, a Mahomedan, bought in 1880 at a Court 
sale the right, title and interest of a judgment-debtor, who was a Hindu, 
and who had mortgage! the property to the defendant No. l,a Mahome- 
dan, in 1843 for Rs. 150. The mortgage was one with possession ; the 
profits were to be taken in lieu of a part of the interest, and the remainder, 
Rs. 12 a year, was to be paid by the mortgagor. In point of fact nothing 

was ever paid. 

Defendant contends that as plaintiff, the present owner of the equity 
of redemption, is a Mahomedan, the rule of damdupat does not apply, 
and he is bound to pay the whole amount of interest that is due from 
1843 to the date of redemution. Plaintiff contends that as the original 
debtor, the mortgagor, was a Hindu, the rule of damdupat applies 
throughout. 

The Courts below have adopted the defendant’s contention. We think 
this is not quite right. As iong as the mortgagor is a Hindu the rule of 
damdupat applies, so that as soon as the interest equalled the principal, 
further interest would stop, and no more than double the principal could 
ever be recovered ; double the principal, therefore, is the full amount of 
debt for which the land could be charged and liable in the hands of a 
Hindu debtor. A purchase by a Mthomedao would not, in our opinion, 
affect the past relationship or increase the amount with which the land 
was charged at the time of the purchase. Neither would the Mahomedan 
become personally liable. 

When, however, a Mihomedan becomes the dehtor, the rule of 
damdupat no longer applies, and there is no limit to the amount of 
interest recoverable ; the stop, therefore, would be [83] removed, 
interest would at once bsgin to run. tne debt would increase, and the land 
in his hands would be liable for the increased debt. 

We must, therefore, vary the decree by ordering that on payment 
of Rs. 300, with Rs. 12 a year for interest from the 5th April, 1880, to 
date of payment, and costs throughout^wibhio six months of this date, 
plaintiff recover possession of the land mortgaged ; and that, in default of 
such payment, he be foreclosed. 

Decree varied. 


(1) 3 B. 312. 


(3) 18 B. 227. 
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Before Chief Justice Far, an and Mr. Justice Parsons. 
andlVTvilea ^ ESH ' v AND another (Original Defendants Nos 1 

’’ Appl,cants v - Vaman G 0VJND (0 , Plamtlff) 0 „ fc , 

[24th September, 1895.] 

£?cssr ife " tofa "* <*"■ 

-- -«• friend. 

such a suit. ' ‘ ^ 0 18 / 6) makes no provision for 

CP., 24 B. 238 = 1 Bora.L.R. 664 ] 

n- ^ PPLI ® A ’ rr ON under the extraordinary jorisdiotion (s 622 of fhn 

Civil Procedure Cod. Act XIV of 1882) against the decision of Kao Saheb 

S. A. Latkar, Mamlatdar of Wai, in a possessory suit. 

next Triond'n Va “ an , Go ^ ird . » minor, brought the present suit by bis 
next friend Eamehandra Ganesh to recover possession of a certain house 

MrtteSX ? fha°t a :n G C 8 “deathto l^Zoam" & h " wi " 

andfchatoH the 12rh July 1894. the defendants took forcible ^“2 

of it by breaking open the locks on its doors. possession 

a n, T f be u def u n A da °. tS de ° ied fcbafc Gargabai bad made anv will, and contend- 
ed that 9 he had adopted defendant No. 1 , who was the son of rW l 

No. a, and that defendant No. 1 was in po”sessmn of the house and ’tt 
whole estate of Gangabai as her 9 ole heir. 

[89] The Mamlatdar allowed the claim, holding that Gangabai’s will 

was proved and that the pontiff bad been in possession of the hon e 

until he was forcibly dispossessed by the defeodants. 

„., Tbe defend . ant8 , applie f. the ext, .ordinary jurisdiction of the 

High Court, urgiDg (inter aha) that the Mamlatdar bad no jurisdiction to 
entertain the suit es .t involved complicated questions of title and "bat 

P ° h«h tf y " h rt °° U d - b8 maintainei3 ln the Mamlatdar’s Court 
XIV of 1889 ? h" m ° r ' the P ro ^' slo “a of the Code of Civil Procedure (Act 
W78) 1882 b 6 IDappllcabls t0 tbe Mamlatdara’ Act (Bom. Act III of 

deeie^ZlZia^^ be°set aside^ * Sh ° W ‘ b8 

(d.fefd™!™^^^ tbp app >icauts 

possessory suit when it is brought by wh^aTac 

«^=t of hi s°l eg a f ioeap&c: i t y ' ^ ** * 
not; in possession or a landlord whose property Ts in the wh ° 

tenant cannot maintain a possessory suit * Passion of his 

Gama alias Govinda v. f 2 ? ^ " V ‘ Narsin ^ ao (1 > * 


/‘if N °- 99 01 1896 nndM th6 “•“““««* jorisdiotion. 

W »*. 269. , ,;r (2) P. J. (1895) p. 20=20 B. 260. 
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1877 ) Sritto Lull Milter v. Rajendro Narain Deb (l); Armrudm v. 

Mohamad Jamal 1-j). , . .• * fific* onrl i-iaq 

The Mamlatdnr has in fact gone into the question of title .and has 

come to the conclusion that the plaintiff is m P oss0ss,on thr ° F U « l h th h 0 1 ; 
friend. The Mamlatdav had do jurisdiction to do so. Fuither t e 
Mamlatdars’ Act has not made any provision for the institution of a suit 
bv the next friend of a minor. Tnat provision is made in the Civil Froce 
dure Code (Act XIV of 1882). but it has been held tha„ fc^Pro v isions 
of the Code are not applicable to suits unaer the Mamlatdars Act 

Kasam S'lheb v. Maruti (3). > f nr fho 

[90] InverarUy (with Narayan G. Chandavarkar) appeared for the 

opponent to show cause.— There is no error in the Mamlatdar s judgment 

In'order to determine whether the defendants were in P 083 ® 3910 ^ * he 

Mam'atdar incideo 

deci led the suit on the question of title. A minor can sue in 1 the Mam 
latdar’s G >urt by his manager or next friend. The Mamlatdars Aot id _ 
not say that a suit shall be only instituted by a person who has attained 
majority. The Calcutta case relied on is not app icable, because the 
plaintiff there said that he was the representative of his uncle ano fa ier 
who were alive. The cases of a mortgagor out of Passion « tnd < >t a 

landlord are also not applicable because they caunot be said to be m 

actual physical possession oi the property. In the case of a minor he i is 
in actual possession, but be cannot do certain acts, because the law 

incapacitates him from doing so. 

JUDGMENT. 

Farran, C..T.— The Mamlatdars’ Act, it is true, makes no provision 
for infants suing in the Mamla.d.r’s Court. But we see no reason why 
they should not. An in-ant is as much entitled to have his possession 
promote! as an adult. The Code of Civil Procedure of 18o9 made no 
provision for infants suing, and yet suits were often h 1 ™^ b y 'nfant? 
suing by their next friend when that Code was in force. It is an axiom 
of E iglish Uw that an infant can sue by his next friend, an ' ve 1 1D 
that we ought not to restrict a Mamlatdars jurisdiction by holding that 
an infant cannot sue in his Court in the usual way in which infants 
sue. Simnson on Infants, p. 469, shows that miscellaneous applica- 
tions made by an infant are always made through t^eir next friend. We 
discharge the rule with costs. 

Rule discharged. 


(1) 22 O 562. 


IS) 15 B. 685. 
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[91] APPELLATE CIVIL. 

Before Chief Justice Farran and Mr. Justice Parsons. 


Kajaeam ( Original Plaintiff), Appellant v. Ganesh Hari Karkhanis 
(Ongxnal Defendant), Respondent * [30-b September, 1895J 


Ejectment suit- Title. 8 ' Sch ‘ ll ' art - ^-Dismissal of suit by Mamlatdar- 


ofevideocl'of^s !?!? . evidenc ® °^ i 6 PWmiff’a title to the property consisted 
ok t e USer * ^ rom which the Court was asked to infer ownershiD in 

evbitnfftb t ’lv roD ° a better title by the defendaet. Upnn revTew of tie 

evidence the District Judge held that the plaintiff's title was not proved. 

with ' which whioh " as a mixed ODe law and fact, was a finding 

with which the High Court could not interfere on second appeal. 

is cert a^r/^fche H? ff K n 8 f< ?? d by ^ l0W ° r C ° Urfc the leg * 1 iofereDce ^ be drawn 
dratn hv\t b 1 H gh ° 0U n ,n i eCond aD P eaI may correct erroneous conclusions 
drawn by the lower appellate Court. Where, however, the legal inference to be 

tolntlwir^ 111 - 18 do , ubtful ' is nnfc °P«" to the H-gh Court in second appeal 
^ ltl ;. t i e 1 find,n e so L f . the lower Court, A test which often presents 
ffc B ° g u Wy *[ 18 th,S : W ° uld aJud g 0 withdraw the cue from a 
° a ground thlL there was no evidenoe of the question to be found upon, 
such as adverse possession or title, to go to them; or would he. on the oiher 
hand, on cena'n fa °tg being established, direct them to find in a particular 
“ 0 * ? In eitb er of these cases it would be opeh to the Kish Court in second 

appeal to come to a different conclusion from the lower appellate Court. But 
where the question upon the facts and law is one which the Judge would lav 

nronH 0 t« 8 JV? dej,de - tbere > fc « not open to the High Court to consider the 
propriety of the finding of the lower appellate Court. 


t( Lachmeswar Singh v. Manowar (1) and Ramgopal v. Shamskhaton (2) referred 


Tn X " q^ 91 . th , e Plaintiff brought this suit to eject the defendant from certain land. 
ao 1005 the defendant’s predecessor and vendor fSakharam Potnisf had sued the 

hi* a- . 8 Amrit paraqni8 io the M-tmlatdar's Court, alleging that Amrit 

n an disturbed his possession by putting sweepings upon the land and asking to 

HR npnt.ortffld in - * . rv . _ ° 


De protected in his enjoyment. He did not aopear on 'he day fixed for hearing, 
8 “ lt -" as dismissed under s. 13 of Act III of 1876. He did no-, file a suit 


¥r\ onf aL • , " ^ no um IJU'1 11 IO a bun 

L th » ord8C °f dismissal. It was contended in the present suit now 

g y J 1 e plaintiff that after tbrpe years bv the combined operation 
S-th»™ ft 5 d 8 -. 2 ?°( i the Limitation A ct (XV of 1877) the defendant’s vendor 
plaintiff °* ,DlH had lost his title to the land which thus becamo vested in the 


6 ^ Ce ? t as evid ? noe of the plaintiff’s title to the land, Ibe proceedings 

in eiam & dar 8 ^,? urfc ' D and his decree did not affect the present suit 
m ejectment. As such evidence they ware before the lower Court. 

|F., 25 Ind. Cas. 286 = 21 O.L.J. 45 ; R., 29 B. 215 ; 4 Bom. L.R. 801 (808).] 


JnA Jo 2 ! a S .“ 00SD app ! al £rom the deci8ion E - M. H. Fulton, District 
Snbfrd°nat6 a jod r B r r9,De the de3reaofB *° A. G. Bhave, Joint 

hut A . ^ a £atld in question was formerly unenclosed, 

nlaintif? nl i e ? 8U1 ^ formed part of the defendants compound. The 

been in fh« ^. 8d O . ra00 ™, r . it ' aUs S io « that until December, 1890, it had 

that the dof* 5 88698Ion °f his tenant Amrit Parasnis on his bebalf, but 
that the defendant bad then wrongfully disposs-ssei him. 


9 4 


411 io r a ao Seoond A PP®»I No. 371 of 1894. 

Wl ** 48 ‘ (2) 19 I.A. 228. 
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The defendant denied that the land was the plaintiff’s. *nd alleged 
that he had purchased it from one Sakharam Potms in 1889, to whom 

then belonged. , 

The evidence given by the plaintiff to prove his ownership was 
evidence of acts of user of the land not by himself hut by other persons 
his licensees or as licensees of his predecessor in title. 

Evidence was also given that io 1883 the defendant’s predecessor 
and vendor Sakharam PotDis had sued the plaintiffs t '’ aanC " m 
Parasnis in the Mamlatdar’s Court., alleging that Amrit han d.sturbed h s 
possession by putting sweepings upon the land and asking to be P rot ®°‘°° 1Q 
his enjoyment. He did not. however, appear on the day fared for hearing 
and his suit was dismissed under s. 13 of Act III of 1876. He di n 

file a suit to set aside this order of dismissal. It was con enae m 
present suit brought by the ulainfc.ft that, after three years by Recombined 
operation of art. 47 and s. 28 of the Limitation Act XV of 1«J7) Sakha 
ram Putnis (the defendant’s vendor) had lost his title (if any) to the la 
which thus became vested in the plaiutiff. 

The Subordinate Judge found that the plaintiff’s title to a portion o 
the ground was proved, and he awarded the claim to that extent. 

On appeal by the defendant the Judge reversed the decree and 
rejected the claim in toto. 

The plaintiff preferred a second appeal. 

[93] Branson, with Mahadeo B. Chavbal, for the appellant (plaintiff)--- 
The appellate Court has found that. he plaintiff has not proved his 
title to’ the land. We contend that that find.ng does not bind this Court 
in second appeal ; the question is a mix. d question of law and fact. The 
evidence with respect to title is whollv oral, and the Judge has not drawn 
a correct conclus.on from it. The various acts of our ownership deposed 
to by witnesses and Naro Amrit’s continued possession on our behalf were 
sufficient in law to entitle us to a decree, unless the defendant proved a 
better title. The defendant admitted our original ti.le. Further, the 
Judge has not considered the evidence of the witness (No. 43) who was 
examined on commission. Under these circumstances this Court has 
authority to review the finding -Lachmesumr Singh v. Manowar (1) , 
Ramgopal v. Shamskhaton (2). 

Next we contend that the defendant is now estopped from asserting 
his title to the property. In 1883 Sakharam Lakshman Potms, the 
defendant's vendor, sued Amrit Parasnis. who was in possession on our 
behalf in the Mamlatdar's Court to recover possession of the land alleging 
that his possession was disturbed by Parasnis, who put rubbish on the 
land On rhe day of hearing,. Potnis did not appear and the suit was dis- 
missed for his default. It has been held that when a suit is dismissed by 
a Mamlatdar for non-appearance of the plaintiff his order operates as a 
refusal to grant relief— Ramchandra v Bhikibai (3) .Chinto v. Vishnu li/. 
These rulings have been subsequently followed. Potnis ought to have 
brought a suit to set aside the Mamlatdar s order within three years from 
its date-art. 47. seh. II of the Limiiation Act (XV of 1877). He did 
not do so and, therefore, the defendant s right to the property is extin- 
guished under s. 28 of the Acb. 

Mahadeo V. Bhat, for the respondent (defendant). 


(1)19 1. A. 48t (2) 19 I. A. 228. 


(3) 6 B. 477 
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' JUDGMENT. 

ttt&xgi&sai sxzsss^Fr 

S.ft,yp:izst is ekk » “• — *■*“ 

?“7 T V - Shamslchaton (2), that we have jarisdiotioe to I so as it if 
a mixed question of law aod faot. and as the District V , 3 

contends, drawn the correct conclusions from the simple facts found. 0 *’ 6 

M- 1 M al ®° be ®° a Z8 uad ha{ °™ us that certain Droceedings before the 
18«? wWcb ak6U bV f ^“n 013, thS P redece3 sor-in' title of the defendant in 

drnd"gtir;:it D with“ 0 n:c e es ? : P eff8CtUally ' d6b3r ‘ he def8QdaDt 

. , . applica’.ion of the rule deducible from the above and other decisions 

flniR fo Pri H y > C ° Un °A 18 n0t U3Ually afct0 nded with much difficulty. From 
facts found it is often easy to rule with certainty that a certain Ie°'al 
inference ought or ought not to be drawn. When such a nf #»*?■ 
ooours, the Court in second appeal can and often does correct erroneous 
conclusions drawn by the lower appellate Court. Where, however the 
le Q al inference to be deduced from facts is doubtful, it is not open to this 

,n , 8 7 appeal to interfere with the findings of the lower Court 
A test which often presents itself to an English lawyer is this : Would a 
Judge withdraw the case from a jury on the ground that there was no 

title 6 to 0 ff o fco h th qU08fclOD fc ° be , found u P° a ’ 8uch as adverse possession or 

“Jr J W0U d be ’ 0n fche other hanfl ,on certain facts being 

established, direct them to find in a particular manner. In either of 

these cases it would be open to this Court in second appeal to come to a 

different conclusion from the lower appellate Court. But where the 

question upon the facts and law is one which the Judge would lay before 

the ]ur> to decide, there it is not open to this Court to consider the uro- 

pnety of the finding of the lower appellate Court. 

In cases doubtless it is difficult to draw the boundary line In 
the present the lower appellate Court has found that [95] the plaintiff 
£ae not established title to the land. The proof of owners! ip puT f or 
ward on behalf of the plaintiff was altogether oral and consisted of acts 
of user over the land on the part of licensees of the plaintiff or of his nre- 

I; Fr u. m tbe8e aCtS ‘ 6V0D if questioned, the District 
Judge felt himself unable to draw the inference that the land in dispute 

lZ g :il°J hQ P,a T iff - The a ^ UmeDt Mr. Branson before us was 

rrr ; ;' ba Baias *■ ^ u Dd in ^ ^ ^ 

there oould be no question, a faot admitted in the case There ia u 
ever, we think, no admission to that effect on the part of the L ’ , T 

In oross-examination by the plaintiff be after stating tw fh d ? fe °. danfc - 

2t!?| r ■ v ** P V0D| f hear » ior building a house and liviu<* there an 
aim liar sites given to other people by the Maharaja for the same purpose.” 
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1893 The defendant was here no doubt stating the popular tradition as to the 

Sep. 30 original ownership of building land in Satara ; but we cannot regard that 

as an admission by him of the plaintiff’s original title to the land in 

Appel dispute. The District Judge deals with the point thus: During tbe 

LATE sovereignty of the late Raja he could doubtless dispose as he thought 

TIVIL proper of all vacant ground not belonging to any private individual. DuG 

- ‘ the plaintiff cannot claim rights of a similar nature.” The District Judge 

21 B. 91. considers that this does not prove the plaintiff’s original title to the land. 

We do not think that he has fallen into an error of law in this respect. 

The evidence of user adduced for the plaintiff is to the effect that the 
Parasnis family who owned a house on the opposite side of the road 
used the land in question by placing cowdung and grain upon it and 
fodder and fuel and tethering cattle there. This, it is said, was done by 
the permission of the Maharani. The District Judge says that it is un- 
necessary to auestion the accuracy of the evidence that Parasnis received 
permission from the plaintiff’s mother to use the ground and did use it. 
We do not by that expression understand that he found the user and per- 
mission as a fact, but he considered that as the ground was [96J uninclosed, 
such casual acts of ownership, if they occurred, would not prove title. 
The presumption which they might give rise to, he considers to be rebutted 
by the fact that Potnis used a privy oq the same land which the defendant 
now uses, and by other aots of ownership which Potnis and his moitgagee 

exercised over it. 

The issue of ownership arising from acts of possession was, therefore, 
a doubtful one. There was evidence both way9. The District Judge has 
found upon it after a careful review of the evidence in a sense unfavourable 
to the olaintiff. We consider that this finding (a mixed one of law and 
fact) is a finding with which upon the nrinciples to which we have adverted 
we cannot interfere. The District Judee has not in his judgment directly 
alluded to the evidence of the old man. Ex. 43. That witness proves what 
is Dot questioned, that the land to the east of the land in dispute, upon 
which stands the house of Bapu Sutar, belonged to the plaintiff's predeces- 
sor, but he also adds that he lived in a wara on that land and exercised a 
right of way over the land in dispute and therefore he says that it belonged 
to the same owner. This evidence is of the same class a9 that considered 
by the District Judge, and adds but little to it. Even if we assume 
that the Distriot Judge has not taken it into consideration, we think that 
it is not of sufficient importance to have altered his views ; but we do not 
feel justified in sayiDg that it was not present to his mind though he has 
jnot setitoutor direotly alluded to it. 

As to the second point taken before us, no issue was raised with 
reference to it in the lower appellate Court. If we thought that upon the 
facts found it would be conclusive in favour of the plaintiff we might, 
however, give effect to it in second appeal ; but we do Dot think that it is 
so. In or about. 1883 the defendant’s predecessor Potnis sued Amrifc 
Parasnis in the Mamlatdar’s Court, alleging that the latter had disturbed 
bis possession by piling sweepings upon the land in dispute and asked to be 
protected in his enjoyment of it. He did not appear on the day fixed for 
the hearing, and the suit was dismissed UDder s. 13 of Act III of 1875 
(Bombay). Potnis did not file a suit to set aside this order, and it is 
contended that after three years he by the combined operation of 
art. 47 and.B. 28 of Act XV of [97] 1877 lost his title to the.lapd which 
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(seoond appeal No. 889 of 1889 and second d ' D urlre P° r tod oases 

relied on in support of that ^ con tent io D ^ Th TT' N °u 951 of ]889 ^ »» 

under a. 13 of the Mamlatdars' Act dismiss^ ? W T* an or der made 

of the p laiotitf operates as a deoision refusing 1 mli ? D f th f, non ‘ ap P earaQ ce 
that the plaintiff, if be does not sue within fh 6 f fc ° tbe plalDt 'ff. and 
an order, is absolutely bound by it Lr c ann n^^h ^ ‘° Set aside s uoh 
in respect of the wrong complained of hv nd subse< JPontly obtain redress 

here as to what occurred IrtSWorte omSSTm'"*. 4, J hew is Q0 ^ 
suit in 1883; but it would appear from tb « M amlatdar dismissing the 

Bench of Magistrates contradiction hi. -a * 6nC ° 0 I’etnis before the 

defendant given in this sub feat* ^Amrir Para “* 8uit a " d of ‘he 

of rubbish. Amn,i Para8a,s did not remove the heap 

dispute in 1889^ In lS^htsue^ Amnt p Pota .' 9 in ® ludin « f he land in 

Plaintiff i„ the Mamlatdar’e Court “ respect of “ " ° f tbe 

rubbish on the land bv Amrit P»«o • peo , 6 ° f a further placing of 

which Amrit removed not onlv the furthe T*™* “ “dor, after 

also the original heap. Now it mav hft .[ depos,t of rubbish but 

three years from the order of the Mamin ■ 0 f \ oo® ex P irati °o of 

not have compelled Amrit to removed heap r Proh hi T^ 1 ' 9 °° u1 ' 5 
have done so. It mav also be t\ nr L P ‘ tJ Probab| y could not 

proceedings in the Mamlatdar’s Court or in a°Oiiil T ,awfuIly b y 
Amrit from placing further rubbish on tho lo ^? 7 Urt have Prevented 
as -to that. But we fail to see how ^ ° L We g,VG D0 opinion 

it declared that Amrit Parasnis or the «• * hlCh ,S Dofc fco have 

rubbish on the land, but is a suit on tiH« K Gofcit ! od to deposit 

defendant, is afifeoted by the decision of the IVTn *1 p . a,nfcltf to 0 iect the 
80 far as the proceedings and ^ ^ in 

as proof of title in Amrit Parasnis and IT °i 88 l caa be relied on 

they were relied on by the Subordinate Jugl ' , F ° r that pur P° 88 

District Judge, [98] who no doubt took them inm a ° d , wera h «fore the 

to the decision be has arrived at. °° ^ IDt ° COD8id eration in coming 

Disbriot Court with costs! ^ fa,1S ‘ W ° mU8t confirm ib e decree of the 

- . Decree confirmed. 


21 B. 08. 

appellate civil. 

Before Chief Justice Farr an and Mr. Justice Parsons. 

(Original PlaiMiffsl AwMantf’v Mah°ab omT * DBCEASED 
(Onginal Defendants); Respondents* [20th ^enf ^ To HER , S 
^ment-Posussion-Mahomsdan famil, - 7 , September, 1895.1 

turn agamtt lather- s ubseqLit ^ssliiJl'Z A M^'-Decree and execu- 
cedure Code ( Act X of 1877), a. 268 -SStalST Adverae Passion— Civil P%. 

* -P- He sold it to 

no£n«! the | ro , pect y* 1 o 1879 fcbe p^Qtiff %n ft 7^ 0 r Lu OQtinUed in OCOU P»- 
ggg 6 " 910 " and obtained a d ecree. Oa 6 h April ? 8 fi 0 kj , amkhftn . aad Gopal for 
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Second Appeal, No. 818 of 1894. 

(2) P. J. (1883) p. 131. 
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he was put forma, possession by the Court under s 263 ; of tb. Givi, ***** 

saris. «. ofc- 

cultiv ited it. On the 4th April, 1392 the b ~“f ^ that the 

w u« wcras ... u. - 

"hat « the present suit wouJd not have heeuUrted 

derived homhfi!' tZ ' A^mkhlo “ms ^thfo^ 

aacs (his sons) as against himself. 

Second appeal from the decision of T. Hamilton, District Judge of 
Sholapur? reversing the decree of Kban Saheb Button,. Muneher,., 

SUb0 ^t in eiSet^The original plaintiff Pra.had bought the house 
and land in question from one Gopal on the 16th October ^99] i875 
It originally belonged to one Ajarakoan, who sold it to Gopal, the 

P,a,1E The S piai°n d t°ff was nnable to obtain possession and accordingly sued 
Ajamkhan and Gopal for the property in 1879, and on loth October of 

that year obtained a decree for possession. On 6 ^* pr f’ 188 °'k was 
put in formal possession by the Court under s. 263 of the then Civil 
Procedure Code (Act X of 1877) in the presence of Ajamkhan who made 
no objection. At the time of those execution proceedings, Ajamkhan s 
three sons (the present defendants) were living with him in the house, 
two of them being minors and one of them about twenty-three years of 
age and they and the rest of his family continued subsequently to reside 
in the house with him as they had done previously and to cultivate the 

land Ajamkhan died in 1885. His sous the defendants continued in 

possession of the property in question and cultivated it. 

On the 4th April, 1892, the plaintift brought this suit to eject them. 
Thev pleaded that the suit was barred by limitation, contending that the 
execution proceedings in 1880 did not bind them, as they were not 

P^Tht 0 Subordinate Judge allowed the claim, holding that it was not 

barred bv defendants' adverse possession. .... „ 

On appeal by the defendants the Judge reversed the decree on tne 

strength of the decision in Lakshman v. Uoru (1). 

The plaintiff preferred a second appeal. 

Manekshah J. Taleyarkhan, for the aDpellant (plaintiff).— We took 
actual possession through the Court and allowed Ajamkhan to remain in 
possession as our tenant. In any case the suit is not time-oarred by 
defendants’ adverse possession, because the period of twelve years had not 
elapsed from the time we got possession through Court till we filed the 
present suit. Ajamkhan’s sons cannot say that they were in possession 
of the house in their own right. They were in possession through their 
father If Ajamkhan had been alive he would have been bound to 
give us possession. His sons are also bound to do so. . The ruling in 
Lakshman v. Moru (1) is not applicable, because the parties to that suit 


(1) 16 B. 722. 
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Se 0 M a home®n d law While “* ‘° ba 00n9idered in tha P re8ent ia 

Oangaram B. Rele, for the respondents (defendants).— Under the 

T e fl an mu . fche . 8 ° ns ^ 0b an infcere9t in the property from the time of 
their birth. Their right to recover a share in the property does not accrue 

to them by survivorship. The law allows them a specific share in the 

property as soon as they are born. Therefore we submit that we were in 

possession of the property, or at least some portions of it, in our own 

independent right. If our contention is correct, then the plaintiff’s claim 

either wholly or partially is barred by our adverse possession. We were 

not parties to the decree passed against our father ; therefore the delivery 

of possession to the plaintiff in execution of that decree cannot affect us. 

JUDGMENT. 

Farran, C. J. It is not disputed that Ajamkhan was the absoiute 
owner of the house and land in dispute. He sold the property to one 
Gopal, who, in turn, sold it to the plaintiff Pralhad. The conveyance to 
Pralhad is dated 16th October, 1875. 

The plaintiff Pralhad being unable to obtain possession under his 
purchase sued both Ajamkhan and Gopal for the property (suit No 457 
of 1879), and on the 15th October, 1879, obtained a decree ordering him 
to be put in possession of it. On the 6th April, 1880, he was accordingly 
p i a ® 0d forma possession by the Court’s officer under s. 263 of the Code 
of Civil Procedure (Act X of 1877) in the presence of Ajamkhan, who 
made no objection. Ajamkhan was, however, after this, allowed to live in 
tho hous9 with his family as ho had boon previously doing* 

At the time of these execution proceedings Ajamkhan had living with 

him in the nouse his three sons, the present defendants, two of whom were 

then minors. The third, the defendant Mahabubkhan, was a major, being 

about twenty- three years of age. In July of the same year the plaintiff 

Pralhad sent his men to plough the land. They were prevented from 

doing so by the defendant Mahabubkhan. The plaintiff Pralhad then took 

proceedings against Mahabubkhan before the Magistrate, but ultimately 

withdrew his complaint. The District Judge has not found as a fact why 
it was withdrawn. 

• K 3 QK Ajamkhan continued to occupy the premises until his death 
in 1885. His sons, the defendants, are bis heirs. They continued to 
live in the house and cultivate the land after their father’s death. The 
present suit to eject them was begun on the 4th April, 1892. The onlv 
question is, whether it is barred by limitation. 

There can be no doubt that as against AjamkhaD the plaintiff Pralhad 
obtained possession on the 6bh April, 1880, though Ajamkhan and bis 
family may not have been actually turned out of the house— Runjit 
Singh v. Bunwan (1); Jogqobundhu v. Purnanund (2) (a Full Bench 
' i y^katramanna v. Viramma (3). These were cases of symbolical 
possession. The present is a stronger case, as the plaintiff was put in 
actual possession— ^amcAan^ra v . Ravji (4). The District Judge has, 
however, held that these proceedings did not affect the defendants, the 

Wt L° Z &re th , en liv ‘ ng iD fche hou8e as thQ y were not 
parties to the suit, which resulted in the execution proceedings of the 


1 


1) 10 0. 993. 
8) 10 M, 17. 


(9) 16 0. 630. 

(4) P.J. (1896), p. 140 = 20 B, 361. 
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6th April, 1880. We are unable to agree with that ruling. The defend- 
ants living with their father had no independent juridical uossession of 
the premises. The father was in the eye of the law the ODly person in 
possession. His wife, his sons and his servants would, as to possession, 
stand in the same category. None of them though occupying the 
premises can be said to have been in juridical possession of them or 
indeed in possession of them in any sense of the term. If dispossessed 
otherwise than by due course of law they could not have been replaced 
in their occupation by proceedings before the Mamlatdar or under the 
Specific Relief Act, s. 9 — Nritto Loll v. Rajendro (1). The possession 
which the plaintiff Pralhad obtained through the Court from Ajamkhan 
operated as well against his deoendents as against himself. The case 
would be different if the sons had beea in independent possession 
of any part of the premises. They in that cise would have been in 
the position of third parties who would not have been affected by the 
decree and the formal possession given under it — Runjit Singh v. Bun- 
vari (2). That is the distinction between the present case and the case of 
[t 02] Lakshman v. Morn (3) relied on by the District Judge. The son in 
that case, who was a Hindu, was in actual and apparently in juridical 
possession of the land of which he took the crop. T/ie judgment-debtor, 
the father, was not in possession. It was, therefore, held that the 
symbolical possession taken by the plaintiff did not affect the son, who 
was nob a party to the proceedings. The facts, though they have an ap- 
parent resemblance to, are really different from those in the present case. 

4s the suit would not have been barred against Ajamkhan had he 
survived, it is not barred against his sons and heirs whose rights are 
derived from him. We reverse the decree of the lower appellate Court 
and restore that of the Subordinate Judge with costs on the defendant 
No. 1 in this and the lower appellate Court. 

Decree reversed. 
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APPELLATE CIVIL. 

Before Chief Justice Farran and Mr. Justice Parsons. 


Malapa Sidapa Desai ( Original Defendant No. 1), Appellant, 
v. Devinaik ( Original Plaintiff), Respondent .* 

[2nd October, 1895]. 

Practice— Procedure— Civil Procedure Code ( Act XIV of 1862), s .s. 365 and 366— Regula- 
tion VIII of 1827, ss. 7.9 and 10 —Act XIX of 1841, s 9 —Act VII ot 1874. s. 18— 
Death of appellant— Administrator of the property of the deceased placed on the 
record — Abatement of appeal. 

An administrator appointed under a. 10 of Reg. VIII of 1827 does Dot by such 
appointment become tbe legal representative of the deceased, or entitled to 
oontinue an appeal filed by him. 

Appeal from the decision of Rao Bahadur G. V. Bhaoap, First 
Class Subordinate Judge of Belgaum. 
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* Appeal. No. 64 of 1893. 
(2) 10 0. 993. 
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(1) 22 0. 662 
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first ^elend^r Spaluaf^^wt & d8Br0e in th “ *° W9r <*>«»■ 
bis guardian ad litem A P v a * *.u m 1 [° or an< * was represen ted bv 

the appeal was pending the appellant (defendant No 1) died ' ^ 

the 14th ° D 

The appeal now came on for hearing in the High Court 

‘SS.‘ a,1 ™ ” 

S rr 5 J^XSBRT^ 

sis^is -ks 

EL. « a • • f t p l vil Procedure Code. Section 10 of tbe Regulation 
person cannot sue or defeod a suit for the deceased ThL J™» > . 

^^fittwasS 

«■ css. •“ k - 

Malharjit I)J 8 ’ ^ ' refarre<1 to Sflrt P al Ramohandra v. Vithoji valad 

ant1 I -ThI it A' W ‘ th t M « rekshah J - Taleyarkhan, for the appellant (defend- 
ant iVh^- 319 ^ 0 / “ r ® 3 l )0D8 ‘hle for the property of the deceased 
Until tho hairs appear. It is his duty to recover nronArfv in fh«a u a t 

Other persons. He coaid have filed a suit and Ho hi T\* ° f 

S^ 6 ! hf l h d ? * l Procedure God0 * Mr Ibrahim v. Ziaulnissa (2) shows 

«L fcb Tk “ I 1 * 3 ra fcho 03fcafc0 and he is fc be proper person 

to sue. The rulmg indicates that an administrator is supposed tc he 

given the same powers which he could get under a 7 of fh« r i 

2' k „ k r v “*f ■ ■£“ “"■< ■-S'/ASS; 
sifresasr 1 Tk ° “••• •«»>« ..j 

authorize him to sue. Tne analogy 6 of receiv^e' andluratore dora not 
hold, because they are expressly authorized to bring and defend sub* 
The^appeal must, therefore, abate under s. 366 of the Civil Procedure 


(1) 4 B* H. 0. R. A. 0. J, 178. 
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JUDGMENT. 

PARSON*, J. — The aDpellant died on the 7th March, 1894. On the 
4th September, 1894, A. P. Vardraj, the Nazir of the District Court of 
Belgaum, asked fco be placed on the record as the legal representative of 
the deceased, as he had been appointed administrator of his property UDder 
s. 10 of Reg. VIII of 1827. Ao ex parte order was made on the 14th 
September, 1894, granting the application. • . 

It is now objected that as under s. 365 of the Civil Procedure Code. 
(Act XIV of 1882) no application has been made by any person who was, 
the real legal representative of the deceased to have his name entered on, 
the record in place of the deceased appellant, the appeal must abate under 
s. 366. It seems to us that the objection must prevail. Section 10 of 
Reg. VIII of 1827 appears to contemplate the appointment of a person to 
take charge of property of which the Judge is actually in possession by 
means of his officers, so that it can at once be delivered over to the 
administrator and afterwards to successful claimants. It does not cootem^ 
plate the necessity of any suit being brought either to obtain or to maintain 
possession, and it gives no power to sue to the administrator. The grant of 
such a power seems necessary. Accordingly where [103] suits have to 
to be brought we find that express power to sue is given as in s. 7 of this. 
Regulation and in s. 9 of Act XI X of 1841 and in s. 18 of Act VII of 
1874. By appointment the administrator does not become in any way 
the representative of the deceased person. He is merely the custodian 
of the property in existence and in hand for a time until the rightful 
owner appears or the property is sold under cl. 4 of the seotion. The 
decision in Mir Ibrahim v. Ziaulnissa (l) is only a ruling that as long as 
an administrator appointed under s. 9 is in existence, alleged heirs cannot, 
sue. The opinion expressed that the authority given to the administrator 
under s. 9 must bo understood to be the same as under s. 7 is an obiter 
dictum, and we do not consider it applicable to the case of an administrator 
appointed under s. 10. 

Under the provisions of s. 366 of the Code of Civil Procedure we 
must, therefore, pass an order that the appeal abate and award the 
respondents the costs incurred in defending this appeal to be recovered 
from the estate of the deceased appellant. 


Order that the appeal abate. 
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APPELLATE CIVIL. 

Before Chief Justice Farran and Mr. Justice Parsons. 


Chenava ( Original Defendant No. 2), Appellant v. Basangavda 
( Original Plaintiff ), Respondent * [2nd October, 1895.] 

Eindu law — Adoption — Lingayats— Adoption in dwyamushyavana form— Divide# 
brothers. * 


Amoogst Lingayats the dwyamusliyayana form of adoption is not obsolete* 

The adoption oan take place in cases in which brothers are divided as well at* 
where they are joint. w>* 5 - 1 


- - - * Second Appeal, No. 397 of 1894. 

(1) 12 B. 160. 
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OBBNAVA U. BASANGAVDA 
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a PP eal . fro “‘h8 decision of J. L. Johnston, District Judge 

Glass Suhor'd ioa Judge^ of HuT °' ^ *** * N ' Nad ^' Se °° pd 

rBnri ,^ h ® P lalnt ; iff a ° d defendants were Liegayats. The plaintiff sued to 

oSZSTTP???'?*”* h0U9eS ’ allegin S that [I06j his uncle 
nronertv d P dlvlded , br ° th , 6r of hi « father, had been the owner of the 

wurasvZtra < f n UiaDgavda had ado P ted tba Plaintiff as his son and passed a 
wuiaspatra in his favour, giving up to him all his pronerty, including the 

rightto serve as patel. The plaintiff stated that he had thus become owner 

difend a nt°N erti [ wa9 durlD 6 bis minority managed on his behalf bv 

defendant No. 1 Gulangavda s widow, and that on attaining majoritv he 

other dT S g 0 ! har ( t0 ? ak ° J it OTOr t0 bim ' but sba ^ collusion with the 
other defendants refused to do so. 

?°l V 0D \ ed fche plaintiff ' 8 adoption by Gulangavda and 

h«r hnfh d fc ^ a f fc »! h f 0 fK ad nokDOwlea g 0 of feh « execution of the waraspatra by 
her husband, that the waraspatra could not be acted on for want of 

consideration and that the plaintiff had not acquired any title under it. 

Defendant No. 2, Chenava, the daughter of defendant No. 1, putin no 
written statement. 

At the trial plaintiff's pleader stated that the plaintiff had been adopted 
as dwyamushyayana son, and that he based his claim on the zvaraspatra 

The Subordinate Judge found that the plaintiff’s adoption by deceased 
Gulangavda as dwyamushyayana son was proved, that the waraspatra sued 
on was proved, and that the plaintiff had acquired ownership of the 
property in suit. He, therefore, allowed the claim. 

, *PP ea l by defendant No. 2 the Judge confirmed fche decree. Defend- 
ant No. 2 preferred a second appeal. 

. ^ hi ^ am V ; Bhandarkar , for the appellant (defendant No. 2):— Three 
points arise m fche present case : First, whether fche adontion was made in 
the dwyamushyayana form as such. 

[Farran, C. J.--Both the lower Courts have found as a fact that the 
adoption was made in that form. The question, therefore, cannot be re- 
Opened in second appeal.] 

Secondly whether fche adoption is valid, fche plaintiff being the only 

son of a divided brother; and, thirdly, whether such form of adoption is 
valid in this age. 

if [1 ? 7l J ff h . ere j 8 , al00 a ™ aras P a ‘ra executed in plaintiff's favour ; but 
if the plaintiff s status as the adopted son fails, then he would not get 
anything under the waraspatra, because it was executed in bis favour in 

his capacity as adopted son. 

[Farran, C. J., referred to Basava v. Lingangauda (l).i 
. ,, In that c asa * custom as to this kind of adoption was set up while 
lo»i e a dontin^ OaS0 f fch lf P f' 1Dtlff f 003 “ 0t re,y °" custom, Dwvamushya- 

“ov L t b n « :r ess 8 t rJ at / on r th u e time ot tbe adopti ° n 

boy is to be the son of fche two brothers— West; and Biihler, p 1134 But 
When fche brothers are divided, then, we submit, that even with such 

adoption can take place. If two 

the ohlnco «f* n . d ' Vld9 a -' a 1 d °.T 0t them has got a 80n ' th cu that son has 

krathm *'.1? t0 u ha 03tate of hia 90Dle6B uncle ; but if the 

brothers be divided, the ohanoe is very r emote. The son of the other 

U) 19 6. 498. 
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1895 brother mav subsequently come in as a reversioner, but nob directly as an 

Oct. a beir. We submit that this is the principle on which dwyamushyayana 
adoption i3 allowed. 

Appel- Next we contend that this kind of adoption has become obsolete, aDd 

LATE is not now recognized — Srimati Uma Deyi v. Gokoolanundi 1) ; Nilmadhub 

Civil. v. Bishumber{2 ) ; Mandlik’s Vvavahara Mavukha, p. 506. 

Naraynn G. Ghandavariar, for respondent (plaintiff ). — Nilmadhub 

21 B. 103. v Bishumber( 2) supports our case. See also West and Biihler, p. 898. ^ 

I FaRRAN, C. J., referred to Vasudevan v. The Secretary of State (3)j . 

The adoption in the dwyamushyayana form would be good even in the 
case of divided brothers, because they can re-unite. 

JUDGMENT. 

FaRRAN, C. J. — The plaintiff as the adopted son of Gulangavda, 
deceased, brought this suit to recover certain lands and houses at Hubli 
from Marilingava, the widow, and Ghenava, the daughter of Gulangavda. 

The parties are Lingayats. . 

[108] Gulangavda, who was married and had a daughter, was divided 

from his brother Kencbangavaa. The plaintiff was the only son of the latter. 
His allegation was that be had been adopt© 1 as dwyamushyayana son by 
his deceased uncle Gulangavda, and that he was, therefore, entitled to the 
property left by Gulangavda. Both the lower Courts have found the 
adoption of the plaintiff in this form to be proved. Suoh a finding of 
fact is binding in second appeal, and there is, besides, no reason for 
questioning its correctness. 

Before us it is contended that the plaintiff s adoption made in the 
dwyamushyayana form is ineffectual on the grounds (1 ) that such adoptions 
are now obsolete and consequently invalid ; (2) that they cannot take 
place between divided brothers, i.e., that a sonless Hindu cannot adopt 
the only son of his divided brother by the dwyamushyayana form. 

It was also urged that the adoption was not at the time of the cere- 
mony pronounced to be in this form ; but the evidence does not support 
the latter contention. 

We feel unable to bold as a proposition of law that the dwy amushya- 
yana form of adoption of a son is invalid on the ground that it is obsolete. 
We are not, of course, referring to the dwyamushyayana son described in 
the Mitakshara, Chap, I, s. X, who is not recognised in Kaliyuga 
ago (West and Biihler, 3rd edition, p. 879), but to the son adopted to fill 
a position analogous to that which such a son occupied at the time when 
he was recognised as one of the twelve classes of sons. The argument of 
the appellant’s pleader is based chiefly on a passage in Mr. Mandlik’s 
Translation of the Vyavahara Mayukha in which, commenting on the 
passages in that work (Chap IV, s. 5, pi. 21-25) relating to the dwyamu- 
shyayana form of adoption he says (d. 506) : The result is that the 

conclusion arrived at by the Madras SadarCsurt appears to me to be correct, 
namely, that the dwyamushyayana form of adoption is not recognised in 

this age At any rate, whatever may be the theory, it is so in practice.” 

Adoptions in this form are doubtless rare, probably because, as pointed 
out by Rinade, J., in Basava v. Lingangauda (4) , this form [109] of 
adoption has not as great religious efficacy as the dattaka form. That 
learned Judge, however, recogoise9 the form as still existing “ though 
generally, if not altogether, obsolete in this Presidency.” . Jardine, J., in 

(l) 5 1. A. 40. (2 1 13 M. I. A. 85 (101). 

(3) 11 M. 167 (167). (4) 19 B. 438 (466). 
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tha suTeot a swf(n r ‘ he P " noipaI *«U»ok. and deoiaiona upon 

:n:r^r P r i 5 o 3V h a e s B 1 om ^ y: p -4r ^ 

one instance ip. 4od; as aloarlv proved bv tho pvidAr> rt o ^u: u u 

wkht,hf 8 h° f a " l d ° Ptin l in *> iB form ; a " d evidence « °co**iZlt 

■with there having been others (p. 454) Them io « ^ 6 : 

authority in favour of its present existence. Steel’s LawTnd 6 Custom 

?hl it °nld a3 T unkooro “-^. 384, 45, 183. In West and (Buhler p 8 S 
the learned authors say that "from personal inquiries it appears that he (the 

soul ,s not at all unusual in the southern 9 disUicts of 

S°“etor« Cin t ‘ b ‘k C H aSt ‘ t J WaS prOTed in V*‘*devan y. The 
bee etary of State (1) to be t ie ordinary form recognised there Mr 

Mayue (s. 160) says that the weight of anthoritv in opposiiion to the 

statement (that it is obsolete) seems to be overwhelming The authorities 

he refers to. bear out bis view. The slokas cited bv him from 

theDattaka. Mimansa and the Dattaka Chandrika are recognised by the 

«nnY^ 0UD °K- ’f J? ma V * Gokoola nund( 2) as declaring the V law 

upon this subject Ip. 50). That, however, was a Bengal case, but these 

treatises are current in Bombay. As, therefore, this form of adoption is 

permitted by the shastras aud is recognised by current Hindu treatises 

Chl ° k ’ ?° reason why it should not be recognised by the Courts 

t ^ 8 nf r0£ld T y - * Th 7 0 1S ’- ,Q ° Ur opinion ’ no l0 S al impediment 
resort to it W ^ ^ ln which ifc ia Dofc ™ k °own Parties 

ft hlA t find bhG 6e ^ n ^ 8rouad ur g 0d by the appellant, we have not been 

to he aUfc ^ 1 0rlfc f y , m 8uppo / b of ib - This kind of adoption anpears 

to be allowed as well in the case of a divided as of an undivided brother 

referred 8 ^ ^ 13 COmmon in the f °rmer case, have already 

[110] To assure the effect of the adoption in this case the deceased 
•executed a waraspatra in the plaintiff’s favour. We do not regard that 
as indicating on his part a belief in the inadequacy of the former rite. 

We confirm the decree with costs. 

Decree confirmed. 

21 B. 110. 
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Before Mr. Justice Jardine and Mr. Justice Ranade. 

Hesai Ranchhoddas Vithaldas and others ( Orimnal 
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plaintiffs’ possession ; that Motiba held them till December, 1882, since which 
time defendants Nos. 1—3 had them in their enjoyment as purchasers from her; 
that the custom proved excluded daughters, but not widows, from inheritance ; 
and that tbe claim was within time, having been made within twelve years of 
the death of Motiba. On second appeal to the High Court, 

Held (1) that the alleged custom excluding daughters waB not proved ; 

(2) that the plaintiffs’ should not have been allowed to shift the basis of their 
claim from an alleged custom which excluded both widows and daughters to one 
which only excluded daughters. 

(3) that since limitation must be applied to the plaintiffs’ claim as they made 
it. and tried to prove it, Motiba’s possession was adverse to them and, being for 
more than twelve years, barred the suit. 

If the decree appealed agaiDSt is based ou wrong views of the law of evidence, or 
on a misconception of tbe canons which the Privy Council and the High Court 
have defined as to bow a special custom should be proved, the High Court will 
interfere in second appeal. 

[Ill] Basava v. Lingagavda '1). Bhagvandas v. Rajmal (2), Shidhojirav v. 
Naikcjtrav (3) and Neelkisto v. Beerchunder (4) referred to. 

[R , 8 Iod. Cas. 897 = 4 S.L.R. 88 (106).] 

Second appeal from tbe decision of Dayaram Gidumal, Acting 
Joint Judge of Ahmedabad. 

One Hathibhai, a Gohel Girassia, died intestate in or about 1866 at 
Chitra, leaving a widow named Motiba and a daughter Baiba him surviv- 
ing. At the time of his death he was possessed of a certain garden and 
a field which were the subject-matter of this suit. 

In 1882 the widow Motiba sold this garden and field to the defend- 
ants Nos. 1 — 5. In 1887 she died. 

The plaintiffs were descendants in the third and fourth degree from 
the brother of Hathibhai’s paternal grandfather and were divided in 
interest from Hathibhai. In 1890 they brought this suit to set aside the 
sale to the defendants, alleging that by custom they were entitled to 
Hathibhai’s property at his death to the exclusiou of his widow and 
daughter ; that they had obtaiued possession of the property after Hathi- 
bhai’s death, and that the sale by Motiba was void. 

The defendants denied the alleged custom and alleged that after 
Hathibhai’s death Motiba had rightful possession of the property and 
that she had sold it in order to pay her husband’s debts. 

The Subordinate Judge held that on the death of Motiba the plaintiffs 
by the custom of the Gohel Girassias were entitled to succeed as heirs of 
Hathibhai to the exclusion of his daughter Baiba. He, therefore, allowed 
the plaintiffs’ claim. 

On appeal the Acting Joint Judge of Ahmedabad confirmed the 
decree of the Subordinate Judge. He observed : — 

“ The plaint set up a custom among the Gohel Girassias excluding 
females from succession, and the plaintiffs’ witnesses gave instances in 
which widows and daughters had not succeeded. It was admitted here 
before me by Mr. Varajrai, who appeared for the plaintiffs, that the evidence 
regarding tbe exclusion of widows was conflicting. Even those witnesses 
who assorted their exclusion had to admit that they were entitled to 
maintenance and to the marriage expenses of their daughters ; whilst others 
admitted that the widows of oertain separated Girassias had enjoyed their 
property. All the witnesses, however, agreed that there was do case in which 
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(3) 10 B.II O.R. 220 (234). 

76 


(2) 10 B.H.O.R. 241. 
(4) 12 M.I.A. 623, 



XI.1 D. RANCHHODDAS VITHALDAS V. R. N, KESABHAI 81 Bom. 118 

A daughter had [11 8] inherited her father’s property. The evidence on this 

th 6n f Vt“ d ba \ n0t beBn rebufcted > and I agree with the Subor" 
dinate Judge that this custom is proved * * n Am ; n(1 a. ... , 

point (of limitation), it was argued here that as the plaintiff set up a right to 

morTthan ? a,t | hlbhai ' th ® possession of Hathibhai’a widow was adverse for 

nourish,? twelve y eal ' 9 ' an<1 tba sult wa 3, therefore, barred. In the lower 

°1 “ .’ff h n tb u e . ra waa an 6XDreS3 i9sua framed aa to whether the 

plaintiffs were Hathibhai's heirs after tbe death of Motiba, and this issue 

was demded m their favour. It is admitted that the suit is within time 

It k 0 tnrtW°H hm i t - t 't°ff 13 oaloulat0d from tha ,iat ® °f Motiba's death. 
It is true that the plaintiffs set up a oustom excluding even Motiba from the 

Bueeession But looking to the fact that an express issue was framed, by 

which practically this contention was waived, and the fact that the custom 

actually found proved gave a right to tbe plaintiffs to succeed only on 

Motiba s death, I cannot hold that the suit is time-barred.” 

Court alDSt thlS de ° ision defendailfca preferred a second appeal to the High 

Branson (with him Govardhanram M. Tripathi ), for appellants (defend- 
ants; . Plaintiffs Bet up a custom excluding women generally as heirs. 
They were not able to prove this broad allegation. Thev ought not to 
have been allowed by the lower Courts to shift the basis of their claim 
from the alleged custom, which excluded both widows and daughters 
to one which only excludes daughters — Leathes v. Newitt(l) A part 
only of a custom cannot be proved. Tbe allegation as to a custom must 
succeed as a whole or fail entirely. A family custom to be held binding 

™ sfc u 6 ’ P* oved ~- Patel Vandravan Jekisan v. Patel Manilal 

Chumlcu W ; Ravji Vmayakrav Jgannath Skankarsett v. Lakshmibai (3). 
The plaintiffs here have not proved any single instance in which the 
daughter of a deceased Gohel Girassia claimed against his separated 
kinsmen, and her claim was disallowed. Id the absence of such evidence 
the lower Courts were bound to presume that the rules of Hindu law 

apphed and that Baiba, the daughter of Hathibhai, was his heiress at 
Motiba s death. 

,, /“ 8 T D0 '’ fche ?' 8UCC60d in fchia suib as reversioners, because at 
thedeath of the daughner they may nod be alive. The defendants were en- 
tire 1 to plead a jus tertu—Chandrabhat v. SangapaU). The lower Courts 
have accepted as proof of custom what is no proof according to law. The 
High Court is [113] not bound by findings based on such insufficient evi- 
denee. It can interfere in second appeal : see Luchme shiv ar v. Manoivar (5) 
and Bamgopal v . Shamskhaton (6). As regards limitation, the case put 
forward by the plaintiffs is that they were in possession, and not tbe widow 
As a matter of fact it has been found by both the lower Courts that it was 
the widow who was in possession and not the plaintiffs ; that is her 

was adverse to them. 

r lfc A- him Sltanath Gopinath Ajinkya ) , for respondents 

fchi L'rif J ,8tlDC f fc 1 n U0 A 8 tO u fch0 CU8t0m was raised and decided at 

the trial, and it was not alleged by the defendants in the lower Court of 

appeal that they were prejudiced by the form of the iaauo. The fact that 
the daughter has not come forward to claim the property after Motiba’s 
death, shows beyond the possibility of doubt that she knew the oustom 
was against her. Otherwise she would have claimed. 


(!) 4 Price, 855 (870). 
(4) P.J. (1870) 319. 


12) 16 B. 470. 
(5) 19 I.A. 48. 
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As to limitation, the District Judge holds, and with good reasons, that 
the claim is not time- barred. 

JUDGMENT. 

.3 A kDINE, J. — The lands in suit belonged to a Gohel Girassia named 
Hathibhai who died on some date unascertained by either of the Courts 
below, but which was before the execution of the deed of sale on the 20th 
December, 1832, by Motiba, his widow, to the defendants Nos. 1 to 5. The 
plaint says he died in Samvat 1919; the Subordinate Judge writing on 
April 30th, 1891, says he died twenty-five years before. 

The plaintiffs are descendants in the third and fourth degree irom the 
brothors of Hathibhai’s paternal grandfather. They were divided in 
interest from Hathibhai. It is admitted that Hathibhai left a widow, 
Motiba, him surviving. The plaintiffs denied or ignored tbe fact that he 
also left a daughter named Baiba : but on issue raised, the fact was proved 
and she appeared as a witness. By the Hindu law, the plaintiffs are not 
entitled to succeed as heirs to the exclusion of the widow and the daughter. 
They say that the widow died on the 26th November, 1887. Their plaint 
alleges what was found to be unproved, that they took possession in Samvat 
1919 on Hathibhai’s death, and that [ 114 ] they supplied Motiba with food 
and raiment. This was nart of their case, as they pleaded a custom which 
excluded tbe widow of a divided brother as well as daughter. As to this 
part of the plea, the judgment of tbe Subordinate Judge, Rao Saheb Wadilal 
T. Parikh.is halting. He observes that proof of possession by the plaintiffs 
upon Hathibhai’s death to the exclusion of Motiba would go a long way to 
prove this part of the custom. Then he finds against them, as to the 
alleged possession, a matter of fact not so perplexing as one of special custom. 
Tnen he observes : “ It may be said that even if Motiba was excluded by tbe 
custom, her possession was not disturbed till her death, and the custom 
was not exercised against her. Her enjoyment of the property was, of 
course, like that of an ordinary Hindu widow and she could not be 
empowered to a greater extent. ” It is not easy to form an opinion whether 
the Subordinate J udge believed there was a custom to exclude widows or not. 
All that he has to say about limitation and adverse possession is contained 
in the following sentence “ Motiba died in Samvat 1944, and, therefore, 
the claim is certainly not time-barred.” 

The Subordinate Judge found distinctly on the evidence that there is 
a custom which excludes a daughter from inheriting her father’s property. 
This is on an issue of a vague and dangerous kind which widens the area 
and favours shifting of ground, viz.: 

“ Is it proved that according to Hindu law and custom, the plaintiffs 
were the heirs of the deceased Hathibhai at the time of the death of his 
widow Motiba ?” 

The plaintiffs were nevertheless allowed to support the case stated in 
their plaint that the custom excluded all women and widows as well as 
daughters. 

In appeal the Joint Judge, Mr. Davarara Gidumal, raised the issue 
of custom and found as follows : — 

" The plaint set up a custom among the Gohel Girassias excluding 
females from succession, and the plaintiffs’ witnesses gave instances in 
whioh widows and daughters had not succeeded. It was admitted here 
before me by Mr. Varajrai, who appeared for the plaintiffs, that the evidence 
yarding the exclusion of widows was conflicting. Even those witnesses 
,io asserted their exclusion had to admit that they were entitled to 
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SSSd^Slfch^S 8 mar f ria8Q f ex P 6Dse3 ^eir daughters ; while others 

DroTertv AM th« Vnfil™? °® t “? 8e P arafce d Girassias had enjoyed their 

fn whioh l 8 l W u 6S ? eS ; u however * a 8^ed that there was no case 

thisnoinM d gh - ? \ ad ln , h f lfced her father’s property. The evidence on 
this point is consistent, and has nob been rebutted, and I agree with the 

Subordinate Judge that this custom is proved.” 

He deals as follows upon the issue of limitation 

TTathiM? 7 a f t arSUed h6re “?**““»> Plaintiffs set up a right to succeed to 
Hathibhat, the possession of Hathibbai's widow wae adverse for more than 

twelve years, and the suit was, therefore, barred. In the lower Court 

an e ^ reS ^ i83UB framed as t0 whether the plaintiffs 

ZZ^T*' f e " S af ° r th ° death ot Motiba ' and ‘his issue was 
“ ‘hair favour. It is admitted that the suit is within time if the 

period of limitation is calculated from the date of Motiba's death. It is 

true that the plaintiffs set up a custom excluding even Motiba from the 

“ 810n V ^ °? klng fc0 fche fact thafc an express issue was framed by 
whioh practically this contention was waived, and the fact that the custom 

actually found proved gave a right to the plaintiffs to succeed only on 
Motiba s death, I cannot hold that the suit is time barred.” 

• T A e u J ° in f dudgQ err8 ‘ io our opinioD ’ in Presuming that the nlaintiffs 
waived their claim viz., that, 1st, they were enti-led to succeed as owners, 

dld 30 , SUCC00d . fc 0 fcbe exclusion of Motiba, on the death 
of Haohibhai. Most of the Subordinate Judge’s judgment consists of a dis- 
cussion of the evidence they insisted on bringing to prove these two points. 

Mr. Branson for the appellants-defendants argues that the Courts 

below have erred m letting the plaintiffs shift the basis of their claim from 

an alleged custom which excludes both widows and daughters to one which 

does not exclude any woman relative, but daughters— Lethes v. Ncwitt(l) 

As the plaintiffs can succeed only on the strength of their own title he 

urges that the Courts below should have recognized the title to be in Baiba 

at Hindu law, Ghandrabhat v. Sangapa (2), a jus tertn ; and that this 

error has resulted from their accepting as proof of custom what is not 

proof thereof, in the eye of the law. which mistakes are such as this Court 

in second appeal can correct- Lachmeshwar v. Manowar (3) and Ramqoml 

y. Shamskhaton (4)._ We are of opinion that, if the decree appealed against 

is based on wrong views of the law of evidence or on misconception of the 

canons which the Privy Council and the High Court have defined as to 

how a special custom should be proved, this Court ought to interfere in 
second appeal. 

£116] T he Joint Judge d00 s not examine any single instance of the 

alleged custom. Wo must, therefore, inquire what the evidence is. The 
Subordinate Judge nnaa the custom proved by witnesses 35 38 51 59 
68 6 7 83 and 84, who, he says, are in favour of it. He notes that the 
defendants tendered no rebutting evidence. That makes no matter, savs 
Mr. Branson ; there was nothing for them to rebut. Neither Court has 
tested what the witnesses say as this Court did in each instance in Basava 
v. Bitty ang avda (5), nor applied the canons. See pp. 458 and 473. Wit- 

T 8t ° f th T e , xcludes widows. He swore Baiba was dead 
and that Motiba was only found m maintenance. His meagre remarks 

about daughters are nob worth consideration. The same remarks apply to 


(1) 4 Prioe 370. 

(4)«, is i. w- 


(2) P.J. (1875), p. 313. 
(5) 19 B. 198. 


(3) 19 I. A. 48, 
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witness 38, who was not asked about daughters. Neither was witness 51. 
Witness 52 deposed to the death of Baiba and the maintenance of Motiba. 
He spoke as to what happened if a Girassia died childless. Witness 66 
stated in the abstract the proposition of tbe plaint, and named three in- 
stances in his family. But in none of these was there a farikhat. The 
same remarks apply to witness 67. Witness 83 sneaks to the customs in the 
neighbouring State of Bhavnagar. Witness 84 speaks to two instances 
affecting daughters : they are not in point unless the brethren were 
divided : the witness in cross examination admitted he knew little about 
that essential fact : the parties who are alive have not been called. The 
only evidence thus appears to be that of witnesses 66 and 84. There is 
no documentary evidence whatever nor anything to show that the 
exclusion of daughters in favour of divided brethren has ever received 
recognition from the revenue officers or the Courts of justice. No person 
who has excluded the daughter when she happened to be the heiress at 
Hindu law has been called. The case, therefore, resembles Bhagvandas 
v. RajmaU, 1). See for the canons p. 260 and for the authorities 
p. 261, where it is held that proof of only three instances could not 
be regarded as proof of an ancient, still less of an immemorial custom. 
“ The course of practice, upon which the custom rests, must not be left 
in doubt, but must be proved with [in] certainty ” — Shidhojirav v. 
Naikojirav (2). The argument, that no instance of a daughter succeeding 
has been proved, is under the circumstances of no great weight. The issue 
ought to have been whether the plaintiffs can prove the existence of a 
special custom among Gohel Girassias that a collateral male relation of 
tbe father deceased succeeds to his property, they being separated in 
interests at Hindu law, where the heiress at Hindu law entitled to 
the possession is a daughter. The onus is on the plaintiff ; for “ where a 
custom is proved to exist, it supersedes the general law, which, however, 
still regulates all beyond tbe custom” — Neelkisto v. Beerchunder{ 3). Non- 
usage though relevant to matters of procedure — 1 Coke on Litt. 81 b. — is 
not valid argument here. Tbe defendants might have difficulty in getting 
any relevant instances ; they are only concerned with the case of a divided 
brother dying with no nearer heir than a daughter. In like manner uo 
general statements nor cases among undivided brethren avail the plaintiffs : 
neither do those where the evidence is not clear, 1st, that there had been a 
sPDaration in interest between the succeeding male collateral and the 
deceased; 2nd that there was no heir nearer than the daughter; 3rd that the 
family was one of Gohel Girassias. This very case ought to have made the 
Courts below extremely careful to r.est the evidence by the usual canons; as 
the attempt of the plaintiffs to convince those Courts of the custom by bring- 
ing witnesses to prove not only that widows are always excluded but that 
this widow Motiba had actually been excluded failed so completely. Those 
Courts should further have noticed the endeavour to avoid ail proof of the 
custom about daughters by raising doubts about Baiba heing alive. For 
these reasons we find that the custom to exclude daughters was not proved. 

We must also hold that the adverse possession of the widow Motiba 
bars this suit. The plaintiffs, as we have seen, struggled by every means 
in their power to make the Subordinate Judge believe that Motiba was, in 
pursuance of the alleged custom, excluded from the property and found in 
maintenance. The possession found to exist in her case as a fact must, 
therefore, have been adverse to the plaintiffs. The limitation must be 


(1) 10 B.H C.R. 241. (2) 10 B. H. C. R. 228. (3) 12 M. I. A. 523 (542). 
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applied to their claim as they made it and tried to prove it: not to 
a different set of pretensions which they would not have raised if the 
evidence they brought had not been disbelieved by the Subordinate Judge. 

The Court, therefore, reverse? the decrees of the Courts below and 
dismisses the suit ; costs throughout ou the plaintiffs. 

Decree reversed and suit dismissed. 


21 B. 118. 

APPELLATE CIVIL. 

Before Chief Justice Farran and Mr. Justice Parsons . 


RAHIMKHAN and another ( Original Defendants ), Appellants v Path 
Bibi Bintesaheb Khan ( Original Plaintiff ), Respondent .* 

[8th October, 1895.] 

Bombay Act V of 1886, s. Qf— Retrospective eject —Vatan -Vatan becoming the vrovertv 
of widow and daughter — Heirs. 

Section 2 of Bombay Act V of 1856 is Dot retrospective. 

A vatan having devolved on the widow and daughter of a deceased Mahomedan 
as his heirs, and eaoh having become owner of her share in it, in so far as a vatan 
oan be held in ownership. 

Held, that on the death of tho widow in 1890, leaving no qualified male heirs 
the daughter was entitled to succeed as her heir. 

£R., 37 B. 107 = 14 Bom.L.R. 1121 = 17 Ind. Cas. 746.] 

Second appeal from the decision of L. G. Fernandez, First Class 
Subordinate Judge of Thaua with appellate powers, modifying the decree 
of Rao Saheb Maneklal G. Ganderia, Subordinate Judge of Panvel. 

The plaintiff sued as the heiress of her father Saheb Khan and 
mother Aishabibi to establish her right to a moiety of a vatan, alleging 
that the entire vatan had belonged to her father Saheb Khan and the first 
defendant in equal shares ; that Saheb Khan received Rs. 233-5 6 a year, 
on account of his share, from Government till his death in 1851 ; that in 
July, 1853, plaintiff and [119] her mother Aishabibi obtained a certificate 
of heirship to Saheb Khan ; that the vatan was entered in the names of 
Aishabibi and defendant No. 1 ; that the plaintiff and Aishabibi lived 
together and enjoyed the vatan till November, 1890, when Aishabibi died, 
and that subsequently disputes having arisen as to the entry of the plaintiff’s 
name in lieu of her mother's in the Government record, the Revenue Com- 
missioner directed in the year 1891 that the name of the first defendant 
should be putin the place of Aishabibi. 

The defendants contended that Aishabibi’s right to the vatan ceased 
with her death, and the defendants then became the owners ; that both by 
law and custom a daughter does not acquire a right to the vatan ; that the 
plaintiff never succeeded as the heiress of her father ; that the claim was 


• Becond Appeal No. 408 of 1894, 

1 Section 2 of Bombay Aot V of 1886 : — 

2. Every female member of a vatan family other than the widow of the last male 
owher, and every person claiming through a female, shall be postponed in the order of 
juooession to any vatan, or part thereof, or interest therein, devolving by inheritance 
after the date when this Aot comes into foroe, to every male member of the family 
qualified to inherit suah vatan, or part thereof, or interest therein. 3 
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barred by the law of limitation ; and that Saheb Khan had other heirs, and 
the plaintiff was, therefore, not entitled to a moiety of the vatan. 

The Subordinate Judge held that a part of the vatan which bad 
already vested in the plaintiff as Saheb Khan’s heir in 1851 under the 
Mahomedan law was enjoyed by her and her mother as tenants-in-common. 
aod that, therefore, the disability imposed by s. 2 of Bombay Act V of 
1886 on a female’s right to inherit a vatan did not affect her with respect 
to that part, and that she was not entitled to inherit Aishabibi’s share in 
the vatan by reason of the above-mentioned section. Ho, therefore, 
allowed the claim to the exteut of -grMth share in Saheb Khan’s 
moiety. 

On cross appeals by the parties the Judge modified the decree and 
allowed the claim in full, holding that the plaintiff had proved her right to 
the moiety of the vatan ; that on her father’s death she, as his heir, enjoyed 
her share of the vatan ; and that Aishabibi enjoyed the rest of it in her 
own right and adversely to the other heirs of Saheb Khan ; that s. 2 of 
Act V of 1886 did not disqualify the plaintiff from inheriting Aishabibi’s 
share in the vatan ; and that the defendants were not the qualified male 
heirs of Aishabibi. 

The defendants preferred a second appeal. 

P. M. Mehta with Gangaram B. Rele % for the appellants (defendants) : 
— The Judge has taken a wrong view of the law. In [120J the first place, 
we contend that the plaintiff is not entitled to succeed to the vatan at 
all, because after her father Saheb Khan’s death, Aishabibi as his widow 
wa3 the proper and sole person to succeed to the vatan as the represen- 
tative (vatandar service then not being commuted), aod after her death, 
which took place in 1890, we were entitled to succeed as members of the 
vatandar family according to the existing state of law. The plaintiff has 
left the vatandar family by her marriage, and, if she succeeds in this suit, 
the object of the Legislature in not allowing a vatan to pass out of the 
vatandar family will be defeated. 

Even suppling that the plaintiff has got an indefeasible right to that 
portion of the vatan which she acquired as the heir of her father, still she 
cannot contend that she is entitled to succeed to Aishabibi’s share. At 
the time of Aishabibi’s death, Bombay Act V of 1886 was in force, and 
s. 2 of that Act debars any female from succeeding to the vatan excepb 
the widow of the last male holder. 

Jnverarity (with Manekshah J. Taleyarkhan ), for the respondent 
(plaintiff). — The older Vatan Acts did not absolutely prohibit a female 
from succeeding to the vatan. When the plaintiff’s father Saheb Khan 
died, the plaintiff succeeded to a portion of the vatan in her right as 
heir. She having acquired a share as heir to her father so far back as 
1851 has now become the absolute owner of that share. The same 
remarks apply to Aishabibi’s share. She had become absolute owner of 
her share in 1890 when she died, and s. 2 of Act V of 1886 could not have 
deprived her of property of which she had become owner before the Act 
came into force. Further, the section is not retrospective — Bai Hari- 
ganga v. Tulsidas (1). Aishabibi having become absolute owner, her 
qualified heirs will be entitled to succeed to the oropsrty. The defendants 
aro not Aishabibi’s heirs. They are the descendants of Saheb Khan’s 
paternal cousins. They may be the qualified heirs of Saheb Khan, but 
certainly nob of Aishabibi, who has left no other heir except the plaintiff. 


(1) P.J. (1897), p. 69. 
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JUDGMENT. 1^0id 

Farran, G, J.— Section 2 of AofcV of 1886 (Bombay) is in terms 
made not retrospective, and the Aot has been so construed [121] in Bai A 
Hartganga v. Tulsidas{l). On the death of Saheb Khan in 1851 the ■ 
vatan under the old law devolved on Aisha and the plaintiff, his heir3 L * TB 
-according to Mahomedan law, and each became the owner of her share of ClV^L. 
the property in so far as a vatan can be held in ownership. When the ol 
Act came into force it found Aisha the owner of her share of the vatan, • ■ 

&na s* 2 did not opor&to to cub down her ownership, 

On her death her heirs were entitled to succeed, males probably in 
preference to females, but we need not consider that. The defendants 
are nob the qualified heirs of Aisba, and, therefore, cannot succeed. It is 
argued that they are qualified heirs in the original vatan family, but that 
does not constitute them qualified heirs to succeed to Aisha. We confirm 
the decree, with costs. 

Decree confirmed. 


21 B. 121. 

APPELLATE CIVIL. 

Before Ohief Justice Farran and Mr. Justice Parsons. 

PARSHOTAM LAKHMIRAM ( Plaintiff ) v. PEMA HARJI AND OTHERS 

( Defendants ).* (10th October, 1895.] 

Small Cause Court— Suit not cognizable against some of the defendants— Jurisdiction. 

A suit is not cognizable by a Small Cause Court unless it is cognizable by it as 
against all the defendants. J 

Reference by Khan Saheb J. E. Modi, Subordinate Judge of 
Anklesvar, under s. 646- A of the Civil Procedure Code (Act XIV of 1882). 

The plaintiff, who was a Brahmin and who belonged to a class of a 
hereditary priests of the Barbhuja caste at Anklesvar, brought a suit 
against the defendants to recover from them Rs. 23-9-6 on account of 
his fees, &o., as hereditary priest, alleging that the defendants Nos. 1 and 
2, uncle and nephews, were members of the Barbhuja caste ; that defend- 
ants Nos. 4 and 5 were rival priests ; that defendant No. 3 was an agent 
of defendants Nos. 4 and 5; and that on the death of the mother of 
defendant No. 1 in 1891, the [’22] death-bed offerings, fees and pre- 
sents of subsequent days, amounting to the above-mentioned sum, were 
given to defendant No. 3. 

A question having arisen as to whether the Subordinate Judge could 
take cognizance of the suit against defendants Nos. 1 and 2 in his small 
cause jurisdiction, though there was no doubt that he could do so against 
defendants Nos. 3, 4 and 5, the suit as against them being one for money 

had and received by them for plaintiff’s use, he submitted the following 
questions 

• * 1 ^. h ® th ? r a suit by a Hindu hereditary office-holder against an 
intruder for disturbance of office, or else for money had and received, 
can lie in the Small Cause Court ?” 


• Oivil Reference No. 18 of 189S. 
(1) P. J. (1887), p. 69. 


83 



21 Bom. 123 Indian decisions, new series 


[YoL 


1895 

Oct. l#. 


Appbl- 

LATE 

Civil. 

21 B. 121, 


“ 2. If yes, what should be done about the defendants in this suit 
who are sued for not giving those fees ?” 

The Subordinate Judge was of opinion that if he could not try the 
suit against defendants Nos. 1 and 2 in his small cause jurisdiction, he 
could entertain it as against all the defendants in his ordinary jurisdiction. 

N. J\I. Samar th ( amicus curia), for the plaintiff. 

Vasudeo R. Jog'lekar ( amicus curia), for the defendants. 

JUDGMENT. 


F ARRAN, C. J. — As the suit against defendants Nos. 1 and 2 is not 
cognizable by a Small Cause Court, the whole suit is not cognizable by a 
Small Cause Court, and the Subordinate Judge must try it in his original 
jurisdiction. It is unnecessary to answer the first question. 

Order accordingly . 


21 B. 122. 

APPELLATE CIVIL. 

Before Chief Justice Farran and Mr. Justice Parsons. 

Tukaram {Original Plaintiff ) , Appellant v. BaBAJI and OTHERS 
( Original Defendants), Respondents * [1 1th October, 1895.] 

Civil Procedure Code (Act XIV of 1892), s. 258, as amended by Act VII of 1888—Pa^- 
ment out of Court— Payment not certified to Court -Proof of such -payment for the 
purpose of determining the question of limitation. 

Under 8. 258 of the Code of Civil Procedure (a3 amended by Act VII of 1889) 
as thero is no time fixed within which the decree-holder is bound to certify a 
payment [123] made out of Court. Such payment may be certified at any time. 
And although such payment, until certified, oannot be recognized by a Court 
executing a decree as a payment or adjustment of the decree, it is still open to 
the Court to take evidence about the payment in order to determine whether an 
application for execution is barred by limitation. 

Hurri Pershad v. Nasib Singh (1), followed. 

[F., 26 A. 36 = 23 A.W.N. 179 ; R.. 15 M. C. C. R. 64 ; D., 12 A. L J. 825^24 Ind. 
Cas. 215.] 

SECOND appeal from the decision of S. Tagore, District Judge of 
Satara, in appeal No. 147 of 1894. 

By a consent decree dated 29th July, 1884, it was provided that in 
consideration of the defendants paying into Court Rs. 600 by yearly 
instalments of Rs. 50 each, plaintiff should give up his right to the land in 
dispute which he had agreed to purchase from the defendants, and that if 
the defendants failed to pay any one of the instalments, the plaintiffs 
should be entitled to take possession of the land after the expiration of 
four months from the date of the default. 

In 1892 the plaintiff made an application for execution of the decree, 
alleging that he had been paid out of Court the instalments due up to 
1891, that the instalment due in 1892 had not been p*id and that as four 
months had elapsed since the date of the default he was entitled to recover 
possession of the property in dispute. 


* Second Appeal No. 362 of 1895. 
(1) 21 0. 542. 
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thftv de J eod * n J? P/eaded that tbe application was time-barred, that 

snm nf p aa they fell due, but had paid a lump 

sum of Ra. 350 in Shake 1807 (1885 A. D.), and that they were willing to 
pay the balance of Es. 250 which was due. 

hnlrlin^vP^u ° f drst \ iDstaac0 dismissed the application as time-barred, 
,‘ Dg * hafc -' feh0 al,0 S ed payments not having been certified to the Court, 

nn«nH fc -a reoogmz8d as Payments under the decree, and that, conse- 
quently, evidence to prove those payments could not be received. 

The District Court in appeal upheld this decision. The following is 
an extract from the judgment : — 

4 -u *„ Th ®, P ° infe for deoision is whether evidence is admissible to prove 

the alleged payments out of Court? 

My finding is in the negative. 

. ,, V 24 L Mr ‘ Karandikar (plaintiff- appellant’s pleader) refers to Baji 
Abdul v. Khoja Khaki (1) and Uurri Pershad v. Nasib (2) and other cases 
as showing that although under the provisions of s. ^58, Civil Procedure 
Uode, an uncertified payment; made to a decree-holder could not be recog- 
nized as a payment or adjustment of the decree, yet it was competent to 
tne deoree-holder to prove such payment for the purpose of showing that 
the execution of the decree was not barred by limitation. It is also 
urged that the decree-holder is not subject to any limitation, and may 
certify after any lapse of time, and that the statement in the darkhast 
itself should be taken as a certificate of the payment. 

I am, however, of opinion that the cases cited are distinguishable 
from the present, inasmuch as there is an express provision in the 
decree in the present case that the payments in question should be made 
into Court. It is not open to the judgment-creditor applying for exe- 
cution to extend the terms of the decree or to eon sent to take satisfac- 
tion otherwise than as provided therein. I think, therefore, that the 
lower Court rightly held that no evidence could be admitted to prove 
the alleged payment made out of Court. No effect could be given to 
any such payment under the terms of the decree.” 

Against this decision the plaintiff preferred a second appeal to the 
High Court. 

Inverarity (with him Balaji A. Bhaqvat ) r for appellant. 

Branson (with him Ganpat Sadashiv Bao) t for respondent. 
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JUDGMENT. 

The judgment of the Court was delivered by 

E 1 ARRAN, Under s. 258 of the Code of Civil Procedure no 

time is fixed within which the decree-holder is bound to certify a payment 
made out of Court and it has been held that it may be certified at any 
time \Haji Abdul Rahiman v. Khoja Khaki Aruth (l)). Nor is any parti- 
cular form prescribed for the certificate. When, therefore, the decree-holder 
in the present oase mentioned in his application for execution that he had 
been paid the instalments due in 1891, and that default had occurred in 
making payment of the instalments due in 1892, and asked for relief on 
that gEmudonly, we fail i to see why the Court did not treat the payments 
as certified. (C/ t Bkika DevjiPatilv. Mahadu valad Satwaji Patil (3).) If 
it thought it necessary for its own satisfaction, it might have called on the 
deoree-holder to f ormally- certify the payments by a separate application 

(1) 11 B, 6 (84), (2) 21 G. 542. (8) P. J. (1892), p. 430, 
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before if; proceeded further. The judgment-debtors, however, in the present 
case did not admit having made the payments certified by plaintiff ; they 
stated that they had paid [125] Rs. 550 in Shake 1807, and pleaded that 
execution was time-barred. At the same time they expressed their 
willingness to pay the plaintiff Rs. 250, which sum only they admitted to 
be due. It was ooen, we think, on the plea of limitation for the Court to 
have taken evidence about the payments mentioned by the plaintiff in his 
dark hast, and to have determined whether the application for execution- 
was time-barred or not. Section 258 provides that such payment shall 
not be recognised as a payment or adjustment of the decree by any Court 
executing tne decree. The italicised words added to the section by Act VII 
of 1888, s. 27, do not appear to us to affect tbe question. They were added 
alio 'intuitu and have the effect of removing the doubts caused by the 
conflict of decisions pointed out in and omphasised by Haji Abdul Rahiman 
v. Khoja Khaki Aruth (1) as to the Courts which could recognise uncerti- 
fied payments, but do not alter the meaning of the expression "shall not be 
recoguized as a payment or adjustment of the decree” We concur in the 
ruling of the Calcutta High Court in Hurri Per shod v. Nasib Singh (2), 
which disseuts from the ruling of Tyrrell, J., in Mitthu Lai v. Khairati 
Lai (3). 

The decision in Purmanandas Jivandas v. Vallabdas Wallaji (4) is,, 
therefore, in our judgment still binding as an authority. It is in accordance 
with the rulings in the other High Courts. We do not think that there is 
any weight in the opinion of the District Judge that because the decree 
ordered payment to be made into Court the decree-holder was prohibited 
from taking payment out of Court. We notice that this provision is made 
in only one place in the decree, viz., where it provides for the manner in 
which payment is to be made by the several judgment-debtors. Elsewhere 
the decree speaks of payment only, and where it gives the decree-holder 
relief in the case of payment not being made, no restriction is placed on the 
mode of payment. We must, therefore, reverse the order in execution of 
the lower appellate Court, and remand the application for disposal with 
reference to the above remarks. Costs to be costs in tbe cause. 

Order reversed and case se?it back. 


21 B. 123. 

[126] ORIGINAL CIVIL. 
Before Mr. Justice Fulton. 


Dobson and Barlow, Limited ( Plaintiffs ) v. The Bengal 
Spinning and Weaving Company [Defendants).* 

ll8th June, 1896.] 


Contract — Jurisdiction — 
< Act XIV of 1892;, 5 
duty. 


Cause of action— Counter-claim— Set off —Civil Procedure Code 
»• HI— Practice— Procedure— Costs of preparing a deed— Stamp 




In December, 1892, the plaintiffs agreed to supply the defendants with 
machinery for their mill near Calcutta. The defendants being unable to nav 
for it in aocordance with that agreement entered into a supplementary avra*. 
meat with the plaintiffs on the 10th August, 1894, whereby it was arranged^hat 


(1) 11 B. 6. 


• Suit No. 151 of 1896. 

(2) 21 C. 542. (3) 12 A. 569. 


(4) 11 B. 506. 
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the plaintiffs should aooept shares in the defendants’ company and debentures 

P ? P0Cfcy iD 8ati l ,aotion of th6ic o>«m. The P tgreement provided 
that the defendant company should forthwith execute an indenture of trust in 

™ 8teea ^ h. named by the plaintiffs for the purpose of securing Uo 

StKhTSa H U ° h mde . D , ture t0 be P re P^«d by the plaintiffs’ solicitors together 

th o mn. t r at th r e eX ^? Se of the oom P a "y a “ d should be approved by 
/ ® ohoUors - It was lastly provided that this agreement should bo 
treated as forming part of and supplemental to the agreement of December 1892 

^iSZES’JTS T? iD Bomb r, b r »• Marshal. « behalf of “JS 
CT a . ? debe ° tures w ore duly prepared by the plaintiffs and approved 

the solicitors^ hi ? l °l 3 m Bo “bay. The plaintiff, having paid in Bombay 
*l?°lT 0ra bl11 °f °°sts in respeot of the preparation of the indenture and 

nf n ° W SUed r ® cover the am <>unt from the defendants under the terms 

of the above agreement of 1894. 

th., h ?>l ef ^ d ^ at8 . COnfc i nd0d that the ° 0Urt had no iuriadiction. on the ground 
1' d DotrfS,dsor D csrr y°a business in Bombay, and that no part of the 
JUIfS J 1 100 aro “ . ,n Bombay. They also alleged that the plaintiffs had 

Wflifl d fi ntiti« r fl y °?i- h81 4 r rt ,° f th f a g reemeufc of 1892, and contended that they 
LJ t *} l 111 f h - ,S S «‘J fc ? ? laim dam ages against the plaintiffs and to sot them 

on against the plaintiffi’ claim, 

tbat ^ °° ur * had jurisdiction. The agreement of August, 1894, was 
signed in Bombay by the plaint.ffs’ agent out their behalf, and. therefore, part of 
the oause of action arose within the jurisdiction. Further, it appeared that it 
was intended that the payment to ba made by the plaintiffs should be made in 
Bombay, where both the plaintiffs’ agent and solicitors resided. 

Held, also, that the defendants should not be permitted in this suit to claim 
damages against the plaintiffs for their alleged failure to carry out their part of 
the contract of 1892. Their counter claim or set-off did not fall under s. Ill of 
the Civil Procedure Code (Act XIV of 1882), as it was not a claim for an ascer- 
tained sum of money, and that being so they could not claim as of right to have 
it investigate!! in this suit. Nor was there any equitable ground for admitting 
u? j , °. ou ? ter ° lai m» as it could not bo doubted that there would be consider- 
able delay in investigating it, and thero was do reason why tbe plaintiffs should 
have to wait so long for the money to which they were now legally entitled. 

Held, also, that the plaintiff, were entitled to include in their claim the stamp 
u by ii >aid 0Q „ th L e t'ust-deed. The agreement con tempi i ted that the defendant 
should pay all the costs incidental to the execution of the deed. 

[R., 29 M. 336 = 16 M.L.J. 395=1 M.L.T. 153.] 

The plaintiffs sued to recover Rs. 3,073-8-0 with interest from tbe 

defendants, being the amount due for tbe preparation of a certain trust- 
deed and debentures. 

The plaint alleged that hv an agreement dated the 10th August 1894 

the defendants had (by their agent) agreed to execute an indenture of 

trust and to issue debentures in payment to the plaintiffs of the amount 

due to them for machinery to be supplied by them to the defendants. 

The said indenture and the debentures were to be prepared bv the 

plaintiffs solicitor at the expense of the defendants, and to he approved 

by the defendants solicitors. The plaint further stated that the said 

indenture and debentures were duly prepared and approved and were 

executed by tbe defendants on the 7th December, 1895, and tbe plaintiffs 

paid the bill, vtg ., Rs. 1,573-8-0, for the preparation of the said documents 

and Rs. 1,500 for stamp duty. They now sued the defendants to recover 
tins amount. 

1Q Qo It ^ aPP , 0 ® r !^ t u' lt J by a ? revious agreement of the 28th December 
1892. the plaintiffs had agreed to supply the defendants with machinery 

for their mill near Calcutta. Under this agreement certain machinery 

had been supplied and partly paid for, but the defendants being unable to 

?Sqo DU 6 i t0 j Pay m u aooordanoe with the agreement of December, 

1 892, , entered into the above agreement of 10th August, 1894, which 
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substituted certain new terms with regard to the payment of the balance 
of the money due. Under this agreement the plaintiffs were to take 
shares in the defendant company as payment. The agreement contained 
the following clauses: — 

“3rd. In respect of the balance of the purchase-mouey of £38,500. 
referred to in the hereinbefore recited agreement, namely, the sum of 
£30,000, the company shall issue and hand over to the contractors three 
hundred debentures of pounds one hundred each, bearing interest at the 
rate of seven p6r cent, per annum, nayable half-yearly, and chargeable 
upou r.he lands, hereditaments and premises of the company, J.12cJJ and 
also on all and singu'ar the boilers, engines, machinery, tools, fixtures, 
implements, utensils and plant belonging to or which may hereafter become 

the property of the said company. % . 

“4th. The said debentures shall be payable at the expiration of three 
years from 1st day of September, 1894, and shall be issued to the 

contractors on or before such last mentioned date. 

“5th. The company shall forthwith execute an indenture of trust in 
favour of two trustees to be named by the said contractors for tbe purpose 
of securing the said debentures, such indenture to be prepared by the 
solicitors for tho contractors, together with the debentures before referred 
to at the exponse of the company, and shall be approved by the company s 
solicitors. Tho said indentures shall contain all usual conditions and 
stipulations for the better securing the repayment of the said debentures. 

Tho agreement of 10th August, 1894, was signed in Bombay by 

Mr. John Marshall on behalf of the plaintiffs. . 

In the first instance there were two plaintiffs to the suit, viz., 
(l) Dobson and Barlow by their agent Clarence St. Paul, and (2) John 
Marshall. A new power of attorney was subsequently sent to Marshall, 
and St. Paut’s name was struck out under a Judge’s order, and Marshall’s 
was substituted as duly constituted agent of the plaintiffs. The plaint was 
then verified bv Mr. Marshall. 

The defendants in their written statement stated that the suit was 

defective; that it was filed and the plaint affirmed by St. Paul, who had 

no authoritv to act for the plaintiffs ; and that Mr. John Marshall, who 
was originally a plaintiff, had not affirmed the plaint on his own behalf, 
and was nob duly authorized to act for the plaintiffs. 

Tho defendants also submitted that the Court had no jurisdiction to 
try the suit, as they did nob carry on business in Bombay, and the agree- 
ments were executed in Calcutta. They also pleaded that the agreement of 
the 10th August, 1894, was part of and supplemental to the agreement of 
the 28 th December, 1892, that with reference to these agreements there 
were many unsettled questions between them and the plaintiffs, that they 
had a claim for damages against the plainr.iffs under the agreement of 
December, 1892, for non-delivery of certain machinery within a fixed 
time, and that their claim in respect thereof far exceeded the plaintiffs’ 
claim in this suit, and they craved leave to formulate [129] their claim by 
way of set-off. Ttie written statement also contained the following 
clauses : — 

“ The defendants further say that under the said agreement of the 10th 
of August, 1894, the costs of the preparation of the indenture securing 
debentures and the debentures themselves was the only expense agreed to 
be paid by the defendants. The defendants say that the sum of Rs 1,573-8-0, 
claimed by the plaintiffs in this suit, is made up of various legal oharges 
besides the costa aforesaid which the defendants are not bound to pay 
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The defendants are and always have been willing that the bill of costs, if 
any, for the preparation of the said indenture and debentures should ' be 

taxed and that the amount found due on such taxation should be set-off 

against the moneys claimable by the defendants from the plaintiffs as 
aforesaid. 

“ 5. The defendants also say that the sum of Rs. 1,500 for stamp is 
not payable by them under the said agreement, and the plaintiffs are not 
entitled by virtue of the said agreement to demand it of them. 11 

, The suic came on as a short oause, and the following issues were 
raised : — 

1. Whether the suit as originally filed was defective by reason of 
the terms of Mr. Sc. Paul’s power of attorney. 

. 2 - Whether their power of attorney to Mr. Marshall is sufficient to 
entitle him to maintain this suit. 

3. If the seoond issue is found in the affirmative and the first in the 
negative, whether the substitution of Mr. Marshall for Mr. St. Paul covers 
the original defect in the suit. 

4. Whether the Court has jurisdiction to try this suit. 

5. Whether the defendants are nob entitled in this suit to claim 
damages against the plaintiffs for their failure to carry out their part of 
the agreement of 1892. 

6. Whether under cl. 5 of the agreement of 1894 the defendants are 
liable to pay Rs. 1,500 claimed for stamp. 

7. Whether under the said cl. 5 the plaintiffs are entitled to 
recover the sum claimed, or any, and what part thereof. 

Russell, for plaintiffs. — The plaint was originally filed by St. Paul on 
behalf of Dobson and Barlow (Civil Procedure Code (Act XIV of 1882), 

8. 37), with Marshall as second plaintiff (Contract Act, s. 230). He held 
a power of attorney to act for them in Bombay during Marshall’s absence. 
But a new power of attorney was on the 26th March, 1896, sent 
to Marshall. We then struck out his namo as second plaintiff and 
substituted him for St. Paul as plaintiffs’ agent. This was done under a 
■Judge’s order. If not rightly done already, it can be done now — Civil 
Procedure Code (Act XIV of 1882), s. 53. 

[130] As to jurisdiction we have got leave to sue under cl. 12 of the 
Letters Patent, 1865. Under the agreement the payment of the costs 
under cl. 5 was to be made in Bombay where the solicitors reside. The 
defendants’ agents are in Bombay. 

As to the third issue, the defendants are not entitled to raise it. 
Their claim uryler the deed of 1892 is quite independent of our claim under 
the deed of 1894. They cannot raise the question by way of set-off. They 
must file a separate suit. Besides, they have not yet formulated their 
claim ; so we do not know what it is. 

Macpherson, for defendants.— We say the suit as originally constitut- 
ed was not maintainable and the power of attorney held by Marshall is 
nob sufficient. This Court has no jurisdiction. The defendants do not reside 
or carry on business in Bombay, and no part of the cause of action arose 
here. The plaintiffs’ claim is founded on cl. 5 of the agreement of 1894 
which was executed at Calcutta. It does not mention any particular firm 
of solicitors. The fact that the solicitors who have done the work 
live in Bombay is accidental and quite immaterial. The defendants 
were not to pay the money directly to the solicitors. They were only 
bound to recoup the plaintiffs what they might pay, and that is to be 
done at Calcutta, where the agreement was made. 
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1896 As to our counter-claim we have a right to make it in this suit. The 

June 18 . plaintiffs’ claim against us and our claim against them are merely parts 
of one transaction, the whole of which is provided for by the agreement. 

URIGINAL ip} ie plaintiffs cannot single out one item in that transaction and sue in 
OlVlL. respect of it alone. We claim that the whole matter shall be dealt with. 
21 B~~126 ^ ave Prepared a written statement setting forth our claim. 

The claim of the plaintiffs in respect of the stamp is bad. It does not 
come under cl. 5 of the agreement. The stamping of the documents is 
no part of the preparation. Wo say the whole claim of the plaintiffs is 
an over-charge, and the hill iu respect of this must be taxed. 

Bussell, in reply.— We are quite willing that the bill should be taxed. 
This has never before been suggested. 

JUDGMENT. 

[131] Fulton, J. — This is a suit brought by the plaintiffs to recover 
from the defendants the costs of the preparation of a certain indenture 
and certain debentures referred to in the fifth clause of an agreement 
between the parties, dated the 10th August, 1894. 

The defendants in their written statement made various objections to 
the suit which sufficiently appear in the following issues raised by 
Mr. Macpherson. (His Lordship read the issues as above set forth and 
continued). 

By an agreement dated the 28th December, 1892, fcho plaintiffs, 
Messrs. Dobson and Barlow, entered into a contract with the Bengal 
Spinning and Weaving Company for the supply of machinery, which was 
to be delivered subject to certain conditions, and to be paid for in the 
manner agreed on. Owing to difficulties arising about payment, a supple- 
mentary agreement was entered into between the parties on the 10th 
August, 1894, by which it was arranged that the plaintiffs should accept 
shares in the company and debentures charged on its property in satisfac- 
tion of their claim. The fifth clause then provided as follows: — 

“ The company shall forthwith execute an indenture of trust in favour 
of the trustees to be named by the said contractors for tho purpose of 
securing the said debentures, such indenture to be prepared by the solici- 
tors for the contractors together with the debentures before referred to at 
the expense of the company, and shall be approved by the company’s 
solicitors. The said indenture shall contain all usual condiiions and 
stipulations for the better securing the repayment of the said debentures.” 

The last clause provided that this agreement should be treated as 
forming Dart of, and supplemental to, the agreement of 28th December, 
1892. 

In due course the indenture and debentures were prepared by the 
plaintiffs’ solicitors and approved by the defendants’ solicitors in Bombay. 
The plaintiffs’ agent, Mr. Marshall, then wrote to the company’s agent asking 
for the payment of the bill of costs. On the 10th February the company’s 
agent wrote to point out that the bill had not been sent, and to sav that 
if it were in order the plaintiffs might treat the same as a set-off to the 
defendants’ claim against them. On the same day Mr. Marshall wrote 
back to say [132] that the bill had been sent, and that he could not allow 
it to be set-off against any claim the company might have against bi 3 
principals, who bad much larger claims against the company. 

Mr. Marshall on the 15th April paid the solicitors’ bill of costs 
the suit having been previously instituted. * 
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khe first instanoe, the suit was instituted in the name of Messrs. 
Dobson and Barlow by their agent Mr. Clarenoe St. Paul and also in the 
name of Mr. Marshall. Subsequently doubts having arisen as to the 
validity of Mr. St. Paul s power of attorney, a Judge’s order was obtained 
to strike out the name of Mr. St. Paul and to substitute that of Mr. Mar- 
shall as duly constituted attorney of Messrs. Dobson and Barlow, and to 
make the necessary amendment consequent thereupon in the body of the 
plaint. The plaint was then re-verified by Mr. Marshall, and his name 
substituted for that of Mr. St. Paul as attorney for Messrs. Dobson and 
Barlow, and also erased from its position as second plaintiff. 

On the first issue as to the sufficiency of Mr. St. Paul’s power of 
attorney, I do not think it necessary to express any opinion, because in 
argument it was conceded by Mr. Macpherson that if Mr. Marshall’s power 
of attorney was sufficient, the substitution was authorized by s. 53 of the 
Civil Procedure Code, and I entirely concur in this view. The object of 
s. 53 is clearly to prevent suits being defeated on a merely technical ground. 

As to the sufficiency of Mr. Marshall’s power of attorney, I cannot see 
in what way it is defective. There is no prescribed form. The power 
authorizes him to act for his principals in all matters legal or otherwise, 
and, therefore, appears to entitle him to sue for them under s. 37 (a.). 
Accordingly I find on the 2nd aDd 3rd issues in the affirmative. 

A subsidiary question arose in argument whether the Judge’s order 
justified the removal of Mr. Marshall’s name as second plaintiff. Doubt- 
less in one way that amendment seemed to be a natural consequence of 
the insertion of his name as attorney for Messrs. Dobson and Barlow ; 
but I do not think it was a necessary consequence, for it is conceivable 
that an agent, doubtful, whether the right of suit belonged to himself or 
to his principal, might think proper to sue in the alternative in 
both names. [133] However, as Mr. Russell, at the first hearing on the 
9bh June, while contending that the withdrawal of Mr. Marshall’s name 
was in accordance with the order also applied alternatively for its removal 
under s. 32, I direct that it be struck out as on that date, the previous 
erasure being treated as invalid. I do not understand how the addition 
of Mr. Marshall’s name as co- plaintiff can have increased the defendants’ 
costs or affected them in any way whatever, but as the point was pre=sed 
in argument I direct that if on taxation it b9 found that the addition 
of his name as co-plaintiff really and properly caused any increase in the 
defendants’ costs (over and above those incurred by them in defending 
the suit, of Dobson and Barlow), the same be paid by him. 

Turning now to the more material issues, I find on the 4th issue that 
this Court has jurisdiction, leave having been given under cl. 12 of the 
Letters Patent. The agreement of August, 1894, was signed in Bombay 
by Mr. Marshall on behalf of Messrs. Dobson and Barlow. 

In Read v. Brown (l),a case under the Mayor’s Court Procedure Act 

(20 and 21 Viet., c. 157) the matter is very succinctly dealt with by Lord 

Justioe Pry as follows : — “ Everything which, if not proved, gives the 

defendant an immediate right to judgment, must be part of the cause of 

action.” Similarly when discussing the jurisdiction of the same Court 

apart from the Act, Mr. Justice Brett in Cooke v. Gill (2) said : “ Cause 

of action has been held from the earliest time to mean every fact which is 

material to be proved to entitle the plaintiff to succeed — every fact which 

the defendant would have a right to traverse.” Now, if the definition 
■■ / ■ — «... - 

(1) 22 Q. B. D. 128 (132). (2) L. R. 8 0. P. 107. 
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1896 contained in these decisions can properly be applied to the term “ cause 
June is. of action ” in cl. 12 of the Letters Patent, it seems impossible to resist the 
conclusion that where one of the parties assents to the contract in Bombay, 
Original part ot the cause of action arises in Bombay ; for, if bis assent to the con- 
Civil tract can be disproved, the whole contract falls to the ground, and with 
21 B \ b ' 10 suit. In Mr. Justice Green’s learned judgment in 

1 126 Mulchand v. Suganchaiid (1), confirmed on appeal by Sir M. Westropp, C.J., 

[ 1 34- J and Sargent, J., the weight to be attached to the English inter- 
pretation of the term “ cause of action ” in determining the meaning 
of the same phrase in cl. 12 of the Letters Patent is very fully considered, 
and there seems to bo no reason for holding that in the Letters Patent the 
term has a different meaning from that put on it in the two cases above 
referred to. In Dhunjishah v. A.B. F/orde (2) Mr. Justice Farran pointed 
out that it was now settled that in the case of an action on a contract, 
the cause of action within the meaning of cl. 12 of the Letters Patent 
meant the whole cause of action and consisted of the making of the con- 
tract ana of its breach in the place where it ought to be performed. But 
if the making of the contract be part of the cause of action, it appears to 
follow that the act of concurrence of either party which is essential to the 
contract is itself a part of the cause of action, for without such act of 
concurrence the contract cannot come into existence. See the extract 
from the judgment in Sichil v. Borchi 3) referred to by Mr. Justice Bittles- 
ton in Dc Souza v. Coles (4) and Mr. Justice TelaDg in Rampurtab v. 
Premsukh (5). 

The above remarks, if correct, are sufficient to show that part of the 
cause of action arose in Bombay ; but the same conclusion may be arrived 
at on another ground. For under the circumstances of this case I think 
it must have been intended that the documents should be prepared in 
Bombay and paid for there. It has not been suggested that the plaintiffs 
had any other Indian solicitors than the Bombay solicitors, and the 
preparation of the documents in Bombay and thoir approval by the defend- 
ants’ Bombay solicitors seem to have been accepted as matters of course. 
The fair inference, then, appears to be that payment was intended to be 
made in Bombay, where both the plaintiffs’ agent and the solicitors resided. 
Consequently, part of the cause of action arose within the jurisdiction. 

On the 5th issue whether the defendants are not entitled in this suit 
to claim damages against the plaintiffs for their failure to carry out their 
part of the contract of 1892, I am of opinion [135] that the answer must 
be in the negative. The defendants’ claim, so far as I understand, is not 
one arising under s. Ill of the Civil Procedure Code, for it does not seem 
to bo one for an ascertained sum of money legally recoverable from the 
plaintiffs. Whether a claim for an ascertained sum could, notwithstand- 
ing the provisions of s. 74 of the Contract Act (IX of 1872) have been 
made under cl. 14 of the agreement of 1892, is a matter on which I need 
express no opinion ; but if it could have been made, thero could, I think, be 
no valid reason for not formulating at the first he iring such a simple claim, 
considering chat the defendants’ agents were warned of the probability of 
this action as long ago as the 10th February. 

But what I understand is that the defendants asked for time to 
formulate a counter claim for damages of which their bill sent to 
Mr. Marshall on the 18th January was a part. Now I do not doubt that 


1 B. 23. (-2) 11 B. 649. 

14) 3 M.H.O.R, 384 (395). 


(3) 33 L.J. Ex. (N.S.) 
(5) 15 B. 93 (101). 
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the Court would have jurisdiction to entertain the oounter claim. Though 
not expressly provided for in the Civil Procedure Code it has frequently 
been held that the Courts can entertain counter claims where it would be 
inequitable to compel tho defendant to have recourse to a separate suit 
( Clark v. Ruthnavaloo (1) ; Kishoi chand v. Madhoivji (2) ; Bhagbat v. 
Bamdeb (3) ; Chisholm v. Gopal Chun dev (4). So long, however, as the 
counter claim or set off does not fall under s. Ill, the defendant cannot 
claim as of right to have it investigated in the same suit. Tho question 
whether it is inequitable to compel him to resort to a separate suit, 
oannot be determined by any general rule, but depends on tbe facts of 
each oase. In England the discretionary power is recognized by orders 
XIX and XXII. In this country, though not conferred by Act, the 
discretion is exercised on general principles of equity. Bhagbat v. 
Bamdeb (3) may be referred to as a case where the Calcutta High Court 
refused to entertain part of a counter claim which it considered too remote 
to be mixed up with the original claim. Gray v. Webb (5) is an instance 
where the Court in England, exercising its discretion under the orders, [ 135] 
rejeoted a counter claim. Tbe discretion, it is true, is nob an arbitrary 
power, but must be judicially exercised — Huggins v. Tweed (6). 

The question, then, comes to this. Is it inequitable in the present 
case to refer the defendants to a separate suit ? Mr. Macpherson contended 
that the claim for tbe costs of the deed was part of the whole contract, 
and must be treated as one transaction with the rest of the contract. But 
I think the substance of the arrangement must be looked to rather than 
the form ; for the preparation of the documents was a matter quite distinct 
from the supply of machinery. The agreement about them was a sub- 
sidiary one embodied merely for convenience in the same deed. It was 
clearly intended that the costs should be provided forthwith, and the 
plaintiffs, who are entitled to recover them, should be repaid without delay. 
For convenience they advanced the money, and there seems no reason of 
expediency or equity which makes it desirable to keep them waiting for 
repayment until the whole accounts of the contract have been settled. The 
settlement of these accounts depends on evidence unconnected with the 
evidence in this case, the collection of which must necessarily be a work 
of time, as part of it, I presume, will come from Calcutta. If a claim by 
the defendants is made, it will, according to Mr. Russell's contention, be 
met by a counter claim of the plaintiffs, and tbe possibility of their putting 
in such a replication in the present suit is open to argument. At any rate 
it cannot be doubted that there will be considerable delay in settling the 
claims for damages, and in the absence of any suggestion that the plaintiffs 
will not be in a position to pay any damages awarded against them, I do 
not see why they should have to wait for the money to which they are now 
legally entitled. 

On the 6bh issue I find that the defendants must pay the item of 
Rs. 1,500 for stamp duty. The term “prepared ” must have been intended 
to include tbe stamping of the document without which it could not be 
executed. I think the only reasonable construction to pub on tbe 
agreement is that the company were liable to pay all the costs inci- 
dental to the execution of the trust-deed; [137] and this must certainly 
have been the intention, as the supplementary agreement was made for 


(1) 2 M.H.C.R. 296. (2) 4 B. 407. (3) 11 C. 657. 

(4) 16 0. 711. (5) 21 Ch. D. 802. (6) 10 Ch. D. 359 (363), 
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their relief on account of their inability to carryout the terms of the agree- 
ment of 1892. 

On the 7th issue I find that the plaintiffs are entitled to recover 
Rs. 1,500 plus the solicitors’ costs for preparing the trust deed and 
debentures to be ascertained on taxation, and costs and interest at 6 per 
cent, per annum on the judgment from the date of final order which will 
be made as soon as the costs are duly reported. 

The defendants must pay their own costs, except in so far as they 
may be entitled to recover any from Mr. Marshall. 

Attorneys for plaintiffs : — Messrs. Crawford , Burder and Co. 
Attorneys for defendants : — Messrs. Thakurdas, Dharamsi and Gama . 


21 B. 137. 

ORIGINAL CIVIL. 

Before Mr, Justice B. Tyabji . 

In re the Estate of H. G. Meakin, deceased. 

Alice Meakin • Petitioner ). [25th July, 1896.J 

Minor — Guardian — Minor residing in England — Jurisdiction of High Court. 

Where a mother residing at Poona, the widow of a deceased European inhabitant 
of Poona, applied to be appointed guardian of her three minor children (two of 
whom wore residing with her and the third, a girl of the age of sixteen years, was 
residing in England) and to have certain payments made to her out of the estate 
of their deceased father on their account, and to'.bave certain powers over their 
persons given to her and to have the costs of the application paid out of the shares 
of the said three minor children in the hands of the Administrator-General of 
Bombay, tbe Court made the order applied for. 

[R., 21 Ind. Caa. 789 = 15 M. L. T. 1=(1914) M. W. N. Sup. 1.] 

In chambers. This was a petition by Alice Meakin, residing at 
Poona, the widow of Henry George Meakin, European inhabitant of 
Poona, who died intestate (3ee I. L. R. 20 Bom., 370) at Carlsbad on 
1st June, 1895. Letters of administration to his estate were, by the 
consent of all parties interested, granted to the Administrator General of 
Bombay. 

The petitioner now applied to be appointed guardian of her three 
minor children and to have certain payments made to her Cl 38] out 
of the estate on their account, and to have certain powers over their 
persons given to her, and to have the co9ts of the application paid out of 
the shares of the said three minor children in the hands of the Adminis- 
trator General. 

The Administrator General, on whom notice of the petition was 
served, did not oppose the order prayed for ; but as one of the three 
minor children, a girl of the age of sixteen years, was described in the 
petition as residing at Ealing, near London, while the other two minor 
children were stated to be rosidiog with the petitioner at Poona, the 
question arose whether the Court had jurisdiction to make the order 
prayed for. 

Russell, for the petitioner : — This petition is not headed “In the matter 
of the Guardian and Wards Act, 1890 ” on the authority of the case of 
Jairam Luxumon and others (1). The jurisdiction of the High Court 

(1) 16 B. 634. " 
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ftB to infants, is not limited by the Guardian and Wards Aot (see s. 3 of 
that Act), and, consequently, depends still on the Supreme Court Charter, 
as, 41 and 42, as the powers given by those sections are continued to the 
High Court by Stat. 24 and 25 Viet., o. 124, s. 9. The High Court accord- 
ingly has the same powers with regard to infants that the Court of Chan- 
cery in England had over the whole Presidency of Bombay. The petitioner 
in this case resides in Poona, and Letters of Administration to the estate 
have been granted in Bombay. Among those powers of the Court of 
Chancery is one to appoint a guardian for an infant residing abroad. Vide 
•Seton on Decrees (5th Ed.), p. 845, and cases there cited. 
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ORDER. 

His Lordship made the order as prayed. 

Attorneys for the petitioner : — Messrs. Crawford , Burder and Co. 


21 B. 139. 

[139] TESTAMENTARY AND INTESTATE JURISDICTION. 

Before Mr. Justice Strachey. 

In the matter of Petition for Probate of Will of 

Ezekiel -Joshua Abraham. 

Abraham Ezekiel Abraham and another ( Petitioners ). 

[30th July, 1896.] 

Probate — Probate duty— Duty payable only on assets in British India at date of death — 
Court Fees Act (VII of 1870). sch. I, No. 11— Succession Act { X of 1865), ss. 242, 
• 244. 

Probate duty is payable only on as3ots which at the date of the testator’s 

death are in British India. 

Reference under the Court Pees Act (VII of 1870). 

The petitioners stated that the deceased left assets of the estimated 
value of Rs. 10,06,892-5-8. Of this amount it appeared from the schedule 
that Rs. 4,29,415-5-8 was the estimated value of the property left by the 
deceased in Bombay, Rs. 5,16,477 was the estimated amount of remittances 
expected from Shanghai in respect of proceeds of opium and twist consign- 
ed by the deceased to his son and agent at Shanghai, while the balance of 
Rs. 61,000 was money remitted from Shanghai, by telegraphic transfer after 
the death of the deceased to certain banks in Bombay and detained by 
them until production of probate. 

The petitioners contended that probate duty could not be charged 
on either of the two last mentioned sums, as being outside the jurisdiction 
•of the Court at the time of the deceased’s death. 

The Registrar of the High Court, in its Testamentary and Intestate 
Jurisdiction, was of opinion, on the other hand, that, having regard to 
8. 244 of the Succession Act (X of 1865) and the Court Fees Act (VII of 
1870), sch. I, No. 11, probate duty was payable on the whole amount of 
Rs. 10,06,892-5-8. 

The question was referred to the Taxing Master under s. 5 of the 
Oourt Fees Aot (VII of 1870), who gave his certificate under the section 
referring the matter to the Chief Justice, by whose orders it was set down 
for hearing before Strachey, J . 
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Macphcrson, for the petitioners : — Probate duty is payable only on the 
assets in British India at the time of the testator’s death. [140] We 
set out the whole estate in o'Ur petition for probate in consequence of 
s. 241 of the Succession Act (X of 1865; (as amended by Act VI of 1889), 
which enacts that a petition for prohate shall set out "the amount of 
assets likely to come to the petitioner’s hands.” Assuming that we were 
right in so reading the words of s. 244. and that they oblige us to set out 
assets likeiy to ccme to our hands, but which were at the time of the 
testator s death in foreign countries, the question is, whether duty is levi- 
able on those assets under Act VII of 1870, No. 11, sch. I. 

In England, when the jurisdiction of the Probate Court now exercised 
by the Probate Division of the High Court was transferred to it from 
the Ecclesiastical Courts, the first provision on the subject was in Stat. 

Geo. Ill, c. 184. That statute made duty payable on property 
in respect of which probate was granted.” These words were always 
read as including only property which was within the jurisdiction at 
the time of the testator’s death. This statute was modified by Stafc. 
22 and 23 Viet., c. 36, and Stat. 27 and 28 Viet., c. 56, but the 
material words in it were not affected by the modifications. Under those 
words Attorney General v. Dimond (1) and Attorney General v. Hope (2) 
were decided which support our contention. Those cases and others are 
collected in Williams on Executors, p.542, and treated as settling the law. 
See also In the goods of Murray (3) ; and see Attorney General v. Pratt (4); 
Laidlay v. Lord Advocate (5) and Sternv. The Queen (6) ; Attorney General 
v. Lord Sudeley (7). 


Is the law different in India ? We say not. In this case the testator 
was a Jew, and so, but for tho passing of the Succession Act (X of 1865) 
would have been subject to English law under the Supreme Court Charter. 
See Henderson on Wills, p. 312. 

The princinle is that Government levies probate duty on all property 
which cannot be obtained without probate. Probate in s. 3 of the Succes- 
sion Act (X of 1865) means the grant of the whole estate in and out of 
jurisdiction. This is illustrated [141] by s. 179 under which all the property 
vests in the executors — Spratt v. Harris (8) and Williams on Executors, 
p. 300. But we say there is a distinction between the liability of the 
estate to probate and the power to administer ; they are not co-extensive — 
Williams on Executors, p. 301. 


Section 242 of the Succession Act (X of 1865) ehows the extent of 
the operation of probate, and we say that the words in s. 244 of that Act 
added by Act VI of 1889 cannot have been intended to alter the English 
law. Under the analogous words of the Legacy and Succession Duty Acts 
in England, which are as wide as the words in s. 244 of the Succession 
Act, it has been held that duty is not payable on the assets in England of a 
foreign testator dying abroad — Wallace v. Attorney General (9) ; Thompson 
v. Attorney Generali 10) ; and see the discussion of the subject in Williams 
on Executors, Vol. 2, p. 1503. If the Registrar’s contention is right, we 
should have to pay duty both here and at Shanghai. 


<1) 1 Cr. & Jor. 356. (2) 1 Cr. M. & R. 530. 

(4) L.R. 9 Exoh., 140. (5) 15 Ap. Ca. 468. 

354, affirmed by tho House of Lords. Lord 
(1897) A C. 11. 

(8) 4 Hagg. 405. (9) L.R., 1 Oh. Ap. 1. 


<3) (1896) P.65 (70). 

(6) (1896) 1 Q B. 211. 
Sudeley v. Attorney General, 

(10) 12 Cl.&F. 1. 
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Lang t Advocate General, contra.— A oode is not to be construed hv 
asoertem'ng what was the previous law : see Bank of England v. Vaqlia- 

dOOt ." n , 0 . Iald d0WD ln tha ‘ 0a3e bas been adopted by the Privy 
Oounoil and applied to a case under the Succession Act— Norendra Nath 

is no b ZateriLl *to 2 4 ■ • Wesay ^ at ‘he English law, whatever it mav be, 
is not material to this case. We also think that the English cases are 

from^he^ 1 ^ 6, t 8 t ha W ° rd3 UDder Wh ' 0h they wera decided are different 
from the words to be oonstrued in this ease. What they decide is that 

probate was on^ granted in respect of property within the jurisdiction 

1 th l 0rdlDary or afterwards of the Probate Court. 

The question in this country is what is the property in respect of 

ha h S ‘ effect 8 ^wV' 8 m&de 1 DOt what is the P™Perty over which the probate 
has effect. We Case our argument on ss. 243, 244 of the Succession 

and ass: that full meaning should be given to those sections. Here the pro- 

perty remittances expected from Shanghai ” is likely to come to the 

the ca ., hand ? and m , u3 ‘ be accounted for. Seotion 277 does not affect 
the case and must be read into s. 242A. Though the [142] words we rely 

?. th 8 ‘ 244 ’ yBt fc 5 9 orIgmaI seofcion as t0 la“ers of administration 

Vs. 24 b) had the same words. 
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J UDGMENT. 

- Sr HBT '/vr In fc ^ 8 CaS0 a differ6DC9 which has arisen between 
the Registrar and the petitioners for probate of the will of Ezekiel Joshua 

hp«n h rT’ a A k f° fchQ ? m ^ un . fc . of the court-fee payable on the probate, has 
iftvn l 6rred b V me - for ^® cl81on under 8 - 5 of the Court Fees Act VII of 
Jhlfn^ h0 qUeS ,0 u 1 u dlfference is Whether the court fee is payable upon 
the total amount of the assets which are stated in the petition to be likely 
to come to the petitioners' hands, or upon such portion only of those 
assets as at the time of the testator’s death was in British India. The 
total assets are of the estimated value of Rs. 10.06,892-5-8 Of these 

th?ZL?l U < ft 4 ’ 29 ’ 415 - 5 ' 8 was witbin British India and within 
the jurisdiction of this Court at the time of the testator’s death The 

residue, valued at Rs. 5,77.477, described in the schedule to the petition 

as remittances expected from Shanghai,” and consisting of the proceeds 

of opium and twist consigned by the deceased to Shanghai, was at the 

date of his death at Shanghai, and is still there, exceDt Rs. 61 000 which 

some time after that date, was remitted to Bombay by telegraphic 

transfers, and is now lying in certain Bombay banks. The Registrars 

order is as follows Having regard to s. 244 of the Successfon Art 

I K.r.;r ss? siTa r 


(1) V (169X) Ap, Qa, 107 (144, 146). 


(2) 23 0. 663 (671). 
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this Court gives tho executor a right of administration to all the property 
of the testator which vests in him, wherever situate, on the other hand 
s. 242 shows that it has effect over such property only throughout the 
whole of British India. Where assets of the testator are at the time of 
his death in another country, the Indian probate will not enable the executor 
to recover them, although when in any way be does so they fall within his 
general right to administer, and although the Court of the foreign country 
in granting probate or administration for the purpose of their recovery 
may, as a matter of comity, follow the decision of this Court. What then 
(to return to the Court Fees Act) is “ the property in respect of which the 
grant of probate is made ? ” Is it all the property of the testator, wherever 
situate at the time of his death, which the executor is likely to recover, 
and which, if and when recovered, he will be entitled to admiuister by 
virtue of the probate ? Or is it only the property situate in British India 
at the time of the death which the probate not only entitles the executor 
to administer if and when recovered, but itself enables him to recover ? 
There is no Indian case in point. In England, however, a ciosely similar 
question has often been considered and is now finally settled. The words 
in the Court Fees Act “ property in respect of which the grant of probate 
is made,” or as they stood before the passing of s. 13 of Act VII of 1889, 
"the property in respect of which the probate shall be granted, were 
substituted for the schedule of the Succession Act, which imposed a fixed 
stamp duty of Rs. 8 on probate or letters of administration. They were 
in all probability taken from the English Stamp Act, 1815, Stab. 55 Geo. 
Ill, c. 184. Part III of the schedule of that statute contains, among other 
things, the duties on probates of wills, and make such duty payable on 
the estate and effects for or in respect of which such probate shall be 
granted.” The same words are repeated in the schedule of the Customs 
and Inland Revenue Act, 1880, and in s. 27 of the Customs and Inland 
Revenue Act, 1881, Stat. 44 and 45 Viet., c. 12, which regulated the 
payment of probate duty in England up to the passing of the Finance 
Act, 1894 (Stat. 57 and 58 Viet., c. 30). In Williams on Executors (9th 
Ed.), p. 542, the result of the authorities upon the [144] construction of 
these words’ is thus stated “ The law appears to be now settled that by 
the terms of the Act of Parliament, the amount of the probate duty is to 
be regulated, not by the value of all the assets which an executor or 
administrator mav ultimately administer by virtue of the will or letters 
of administration! but by the value of suoh part as is at the death of the 
deceased within the jurisdiction of the Court by which the probate or 
letters of administration are granted. Whatever may have been the origin 
of this jurisdiction, it is clear that it is a limited one, and can be exer- 
cised in respect of those effects only which the Ordinary would have had 
himself to administer in case of intestacy, and which must, therefore, be 
so situated as that he could have disposed of them in pios usm” The 
author proceeds to show how these principles have been adopted in 
several important decisions respecting the liability to probate duty of 
the personal property of the testator, whioh at the time of his death 
is in a foreign country, but which after his death is brought into 
England bv his executor. The leading cases are the Attorney General 
v. Dimond (1) and the Attorney General v. Hope (2), the latter a- 
decision of the House of Lords. These decisions were based upon 
the limited extent of the powers of the Ordinary, who never granted, 


(1) 1 Cc. and J. 356. (2) 1 Cr. M. and R. 530. 
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probate except for goods whioh were within his jurisdiction at the time 1896 
of the testator s death. In cases of intestacy the Ordinary had originally July 30. 

the right to dispose in pios usus of goods left by the deceased within the 

diocese; in cases of wills, the Ordinary could only grant probate in respect Testa- 
of such goods, and when the deceased left bona notabilia within some MENTARY 
other diocese than that in which he died, the will must have been proved, AND 
not before the Ordinary, but before the Metropolitan of the province— 

Williams, pp. 237, 340. This limited jurisdiction of the Spiritual Courts lNTESTATE 
was transferred to the Court of Probate by the Court of Probate Act, 1857, JuRISDI0 ‘ 
and to the Probate Division of the High Court by the Judicature Act. ’ TION. 

In another part of Williams on Executors the author says: “ All 21 B 139 
personal property follows the person, and tbo rights of a person instituted 
in England representative of a party deceased, domiciled in England, are 
not limited to the personal property in [145] England, but extend to such 
property wherever locally situate ” —Spratt v. Hairis (1J. Again, “ for 
the purpose of suing in an English Court, a probate obtained in the proper 
Court here extends to all the personal property of the deceased wherever 
situate at the time of his death, whether in Great Britain or the colonies, 
or in any country abroad ” — Whyte v. Rose (2). “ It must not be under- 

stood, however, that where a testator dies domiciled in England, leaving 
assets abroad, the grant of probate here can extend to them. For the 
probate was never granted, except for goods which at the time of the death 
were within the jurisdiction of the Ordinary who made the grant. 

Though if it should become necessary that the Courts of the foreign 
country where the assets were situate should grant probate or administra- 
tion for the purpose of giving a legal right to recover and deal with them, 
such Courts, by the comity of nations, would probably follow the decision 
of the Court of Probate in this country, as being the country of the 
domicil.” Again, “the Courts of the country where the deceased was 
domiciled will administer the property wherever situate ; but if, in the 
course of the administration, it becomes necessary to take legal proceedings 
to reduoe tbe estate into possession, the representative constituted by the 
Court of the domicil will have to clothe himself with a title from the 
Court where the property is locally situate ; by the comity of nations, 
however, the foreign Court will, as amatter of course, grant probate ancil- 
lary to that granted by the Courts of the domicil ” — Williams, pp. 300, 

302. Mr. Maopberson also cited the Attorney Geneial v. Pratt (3); 

Laidlay v. The Lord Advocatei 4), In the goods of Murray (5) and Stern v! 

The Queen (6) as shewing that the principle of the Attorney General v. 

Dimond and the A ttorney General v. Hope is still recognised as law in 
England. 

The latest oase on tbe subject is Attorney General v. Lord Sudeley (7) 
in which tbe majority of the Court of Appeal reversed the judgment 
of the QueeD’a Bench Division, but in which all the [146] Judges in 
both Courts agreed that no property was liable to probate duty which 
at the time of the death of the owner was not situate in England. 

In the Attorney General v. Pratt the question was whether probate 
duty was payable upon the amount of bills of exchange payable 
Six months after sight drawn by a bank in India upon a bank in London 


(11 4 Hagg. 405. 

(4) 16 Ap. Oa. 468. 

(7) (1896) 1 Q.B. 864, 
General, (1897) A O. 11. 


(2) 3 Q.B. 493 (507). (3) L.R. 9 Ex. 140. 

(6) (1896) P. 66 (70. 71). (6) (1896) 1 Q.B. 211. 

affirmed by the House of Lords, Lord Sudeley v. Attorney 
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in favour of the testator’s English bankers, and which, at the time ol the 
testator’s death, were on the high seas on their way to England. . It was 
hold by all the Court that the bills represented, but did not constitute, the 
assets, which wore the funds in the hands of the drawees in London, 
and that these, being at the time of the decease within the jurisdiction, 
were liable to probate duty. It was further held by Kelly, C. B«, that 
if the bills themselves constituted the assets, they, not being at tbe^time of 
the decease within any other jurisdiction, and being on their way to England, 
must be regarded as forming part of the assets in England subject to 
nrobate duty. It i 3 to be observed that the funds in that case, like the 
Rs. 61,000 received in Bombay after the testator’s death in this case, were 
in the hands of bankers, who presumably would not have given them up 
to the executor, except on production of the probate. It was not suggested, 
however, that this was a material circumstance. It was assumed that 
the time to be looked to was the date of the testator's death, and that if 
at that time the funds had been outside the jurisdiction they would not 
have become liable to probate duty merely because, when subsequently 
within the jurisdiction, the English probate was made available for their 

recovery. 

In Laidlay v. The Lord Advocate, as pointed out in Williams on 
Executors (p. 542, note), it seems to have been implied, especially by 
Lord Macnaghten, that “ the question in each case would seem to be 
whether an English or a foreign probate is necessary to enable the personal 
representatives to recover the property on which the duty is claimed. 
Lord Herechell said (p. 489) : “ The character of the asset and its local 

situation cannot be affected by circumstances arising out of a transaction 
subsequent to the death. The question is, where was the asset situate at 
the time of the death ?” In Attorney General v. Lord Judeley the Master 
of the Rolls said (p. 360) : “ It is not every asset [147] of .he estate that 
is to be valued for duty, but only such of the assets of the estate as were 
at the date of the death of the testator locally within the jurisdiction of 
the authority which grants the probate. This authority was formerly the 
Ordinary, and is now the Court of Probate. The distinction between 
assets, of the estate which are liable to probate duty, and assets of the 
estate which are not liable to probate duty, though both are assets of the 
estate, is laid down, and the reasons are given for it in 1831 by Lord 
L\ ndburst, O. B. in Attorney General v. Dimond. The distinction depends 
upon the locality of the asset at the time of the testators death. If the 
locality is outside the jurisdiction, the asset is called a foreign asset and 
is not liable.” Mr. Macpherson also referred by way of analogy to 
ss 1 2 (2) and 20 of the Finance Act, 1894, by which probate duty was 
superseded’ by estate duty, but under which as recently pointed out in 
the Law Quarterly Review (April, 1896, p. 106) the liability of property 
to estate duty will often depend upon the principles established by the 
Attorney General v. Dimond and the cases following it: see in particular 

s. 8 of the Act. 

There are two recent colonial cases decided by the Privy Council whioh 
are important as showing that these principles are not peculiar to the 
English Court of Probate, but are of general application. In Blackwood 
v. The Queen (1) the question was whether under a Victorian Act providing 
in very general terms for the payment of probate duty on “ the personal 
estate of or to which the deceased was at the time of his death possessed 


(1) 8 App. Cs. 82. 
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or entitled, personal estate whioh at that time was outside the colony was 1896 
liable. It was held by the Privy Council that it was not. Lord Hobhouse July 30. 

Said that the reasons wbioh led English Courts to confine probate duty 

to the property directly affeoted by the probate, notwithstanding the Testa- 
sweeping general words of the statutes which imposed it, apply in full MENTARY 
foroe to this case.” The Courts placed a limitation on these general AND 
expressions "beoause they thought that the Legislature could not intend to T NTF a TAT1 * 
levy a tax on the grant of an instrument in respect of property which that 1 f UJ3jblA1Ja 
instrument did not affect. Their Lordships think that in imposing a duty J ^RISDI0- 
of this nature, the Victorian Legislature also was [148] contemplating the TION. 
property which was under its own hand, aDd did not intend to levy a tax 2 i n Von 
in respect of property beyond its jurisdiction” (pp. 97 and 98). Again, iaa * 

the grant of probate does not of its own foroe carry the power of dealing 
with goods beyond the jurisdiction of the Court which grants it, though 
that may be the Court of the testator’s domicile. At most, it gives to the 
executor a generally recognised claim to be appointed by the foreign country 
or jurisdiction ” (p. 92). That decision was followed in Commissioner of 
Stamps v. Hope (l), a case from New South Wales, where the Supreme 
Court by its charter was authorised to grant probates limited to property 
within the colony, and where the Stamp Duty Acts authorised duties to 
be charged upon all estates, whether real or personal, which belonged to 
any testator.” It was held, following Blackwood v. The Queen, that the 
general words “ personal estate ” must be read as limited to such estate 
as the grant of probate conferred jurisdiction to administer, and that 
probate duty was, therefore, not payable on a specialty debt due to the 
testator, the specialty being at the time of his death outside New South 
Wales. 

This beiDgthe principle on which the Courts in England have construed 
the words “estate and effects for or in respect of which probate shall be 
granted,” in the statutes imposing probate duty, and the principle being, 
as just shown, of general application, is there any reason why I should not 
similarly construe the practically identical words of the Court Fees Act ? 

In the first place, if, as is probable, the words of Sch. I, No. II, 
of the Court Fees Act were taken from Stat. 55 Geo. Ill, c. 184, it 
seems reasonable to presume that the Legislature when enacting them 
for India knew and approved of the construction which they had received 
judicially in England. Is probate granted in India in respect of 
other property than that in respect of which it is granted in England ? The 
jurisdiction of the Ecclesiastical Courts, limited in the manner I have shown, 
which in England was transferred first to the Court of Probate and 
afterwards to the Probate Division of the High Court, was in India 
conferred upon the Supreme Courts, which, by their charters, were made 
Courts of ecclesiastical jurisdiction, empowered to administer and execute, 

[ 149] within certain limits, and in regard to certain persons, the eccle- 
siastical law as used and exercised in the diocese of London, so far as local 
circumstances should admit. See the Charter of the Supreme Court of 
Bombay, s. 47. By the same provision the power of the Supreme Court 
to grant probates was expressly confined to the wills of persons leaving 
effects within the limits of the Court’s jurisdiction. The like power and 
authority as that exercised by the Supreme Court in relation to the grant- 
ing of probates was given to the High Court by its original and amended 
Letters Patent. Subjeot to a few modifications not material to the present 


(1) (1891) Ap. Ga. 476. 
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case, the probate of the Indian Succession Act is substantially a reproduc- 
tion of that which the Commissioners who framed the Act found in the 
English law. The rights and functions of an executor, the limitation of the 
effect of the probato within a particular local area, the necessity of a foreign 
prohate or grant of administration for recovering assets situate within a 
foreign jurisdiction, the comity which would generally lead the foreign 
Court to follow the grant of the Court of domicil, — all this is for the most 
part the same in India as in England. The inference which I draw is that 
the “sweeping general words” of Sch. I, No. 11 of the Court Eees Act must 
be limited in the same manner and for the same reasons as the similar 
words of the English statutes and the equally general words of the 
Australian statutes, and that, in India also, “the Legislature was contem- 
plating the property which was under its own band, and did not intend to 
levy a tax in respect of property beyond its jurisdiction.” 

In In the goods of Murch (1) decided by Garth, C. J., in 1879, the 
circumstances were peculiar. The executrix of a testator dying in England 
proved his will first there and afterwards in the Calcutta High Court, 
paying duty in each country on the assets there. Some of the goods 
obtained in England under the English probate were sent to India. The 
executrix having died, the Administrator General obtained from the 
Calcutta Court administration dc bonis non of the testator’s unadministered 
effects. The question arose whether the assets in the hands of the 
Administrator General were liable to duty. Those in respect of which 
[150] the deceased executrix had already paid Indian probate duty were 
clearly exempted by s. 19c of the Court Fees Act. That section, how- 
ever, did not apply to the assets obtained from England, as no Indian 
probate duty had been paid in respect of them ; and the taxing officer 
referred the question to the Court under s. 5 of the Act. It was held by 
Garth, C. J., that" as the assets in question were within the jurisdiction 
of this Court at the time of the grant of administration, and the Adminis- 
trator General could not have obtained possession of them otherwise than 
by virtue of the grant, they are clearly liable to the ad valorem duty.” 
Upon this several observations arise. In the first place, it was apparently 
admitted that the Indian probate duty paid by the deceased executrix was 
rightly limited to the assets in India at the time of the testator’s death. 
It was expressly admitted by the taxing officer, and apparently not doubted 
by the Court, that the assets subsequently brought from England to 
India would not have been liable to Indian probate duty in the hands of 
the executrix, as they were obtained by her, not under the Indian, but 
under the English probate. If without obtaining probate in England she 
had contrived to obtain the English assets and send them to India, I 
suppose that the same conclusion would still hold good, and that the 
Indian probate would not be considered as granted in respect of them. 
All this is fully in keeping with the authorities. I must say, however, 
with the greatest deference to Garth, C. J., that his decision as to 
the grant of administration de bonis non to the Administrator General 
appears to me extremely doubtful. That was a grant to a new repre- 
sentative of the testator, and was governed by the same rules as if it had 
been an original grant — Succession Act, ss. 229, 230 ; Coote’s Probate 
Praotice, p. 173. I should have thought that if there was one thing 
established by the authorities, it was that the test of liability to duty is 
he locality of the assets not at the time of the grant but at the time of 


(1) 4 0. 726. 
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the testator's death, and that no change of looality subsequent to that can 
affect their liability. The seooud reason on which Garth, G. J.’s judgment 
is based seems to me equally at variaooe with the authorities for they 
establish that the question is not whether the executor or administrator 
can obtain possession of [151] the assets when brought within the 
jurisdiction otherwise than by virtue of the grant, but whether, at the 
time of the testator’s death, the grant would itself have affected the 
assets so as to make the assistance of any foreign authority unnecessary 
for their recovery. 

In the present case I do not think there is any substantial distinction 
between the Rs. 61,000 which, as the Registrar says, are now lying in 
Bombay banks awaiting the production of the probate, and the remain- 
ing remittances which I understand are expected to be sent from Shanghai 
to the petitioners direct. In neither case would the Indian probate of its 
own force have enabled the petitioners, at the time of the testator’s death, 
to obtain the assets, if those in possession had withheld them. The 
Registrar’s opinion that the court fee is payable upon the total assets 
including those which at the date of the testator's death were at Shanghai, 
is based upon the words added to s. 244 of the Succession Act by s. 3 of 
Aot VI of 1889. By the latter section an application for probate must state, 
in addition to other particulars theretofore required, “the amount of assets 
which are likely to come to the petitioners’ hands.” Mr. Macpherson did 
not deny, and I do not doubt, that these words include assets likoly to come 
to the petitioners’ hands from any quarter, and that in like manners. 277 
requires an executor to exhibit an inventory and account including all 
assets whatever which have come to bis hands. The Advocate General, 
who, on behalf of Government, supported the Registrar’s opinion, relied 
almost entirely on the words added by Act VI of 1889, and did not con- 
tend that, prior to that Act, probate duty was payable upon assets which, 
at the time of the testator’s death, were within a foreign jurisdiction. 
Indeed, I understand that the practice in cases where a testator leaves 
property both in British India and in England has always been to levy pro- 
bate duty here only upon the Indian assets, and this can only be on the 
principle established by the English decisions. The Registrar’s doubt is 
whether that principle is applicable where foreign assets, having been 
brought after the testator’s death into British India, are so placed as to be 
only obtainable by the executor on [152] production of the Indian probate, 
or where the executor states under s. 244 of the Succession Act that the 
foreign assets are likely to come to his hands. 

With the first point I have already dealt. As to the second, the 
question is whether this amendment of s. 244 effected and was intended 
to effect so radical a change in the nature of a grant of probate ; whether 
the probate, which until 1889 was granted in respect of a portion only of 
the property, was thenceforth granted in respect of all the property 
stated to be likely to come to the petitioner’s hands, notwithstanding 
s. 242 and the considerations and authorities to which I have referred. I 
do not think so. I think that s. 3 of Act VI of 1889 was enacted for a very 
different and much more limited purpose. Seotion 244 as amended must 
be read in such a way as to make it consistent with s. 242 and the other 
sections of the Act. It does not, like s. 38 of Stat. 55 Geo. Ill, c. 154, 
say that the statement is required “ in order that the proper and full 
stamp duty may be paid on such probate.” If Aot VI of 1889 is 
considered, it will be seen that almost all the fifteen sections amending 
the Succession Aot and the Probate and Administration Act, 1881, relate 
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1896 to the inventory and accounts which executors and administrators gre 
July 30. required to exhibit under Part XXXIV and Chap. VII of these Acts 
m respectively. Under the former law experience showed that, in the 

J.ESTA- absence of any penalties, executors were apt to be careless and inaccurate 
MENTARY in furnishing those statements, and hence these provisions were enacted to 
AND compel closer attention to their duties in this respect. The object ofs. 3 
INTESTATE P ar ^ cu ^ ar . requiring the executor to state in his application for 
JURISDIC- P ro ^ a ^ e . t’b® amount of assets which were likely to come to his hands, was 
tihm burnish a basis for testing the accuracy of the subsequent inventory 

’ an d accounts. Most of the other sections bad a similar object. It 

21 B. 139 . f°U° ws that the intention of the Legislature in requiring the amount of 
the assets likely to come to the executor’s bands to be stated was not to 
make the property in respect of which the probate is granted any 
thing different from what it had been before the passing of Act VI of 
1889. It should be observed that s. 62 of the Probate and Admi- 
nistration Act, 1881, corresponding with s. 244 of the Succession Act, 
[153] and s. 246 of the latter Act and s. 64 of the Act of 1881 relating to 
applications for letters of administration, had always required the amount 
of assets likely to come to the petitioner’s hands to be stated. If the 
Registrar s opinion were correct, the anomalous result would follow that 
before the passing of Act VI of 1889, the words in sch. I, No. 11 of the 
Court Fees Act, “ the property in respect of which the grant of probate or 
letters is made, ’ meant one thing in the case of probates granted under 
the Succession Act, and another thing in the case of letters of administra- 
tion granted under that Act and both probates and letters of administration 
granted under Act V of 1881. I infer that the check upon the accuracy 
of the subsequent inventory and accounts which the words introduced 
by s. 3 of Act VI of 1889 provided, was probably omitted from s. 244 of 
the Succession Act as originally framed through an oversight. I think 
that the subsequent provision of that check does not affect the applica- 
bility to No. 11 of sch. I of the Court Fees Act of the English decisions 
upon practically identical words in English statutes in part materia', and 
that those decisions should, therefore, be applied now as they would 
have been before 1889. 

For these reasons my answer to the reference is tha t in this case 
the Court fee is payable not upon the whole Rs. 10,06,892-5-8 which are 
stated in the petition as likely to come to the petitioners’ hands, but only 
upon the property valued at Rs. 4,29,415-5-8, which, at the date of the 
testator’s death, was in British India. 

Attorneys for the petitioners. — Messrs. Ardeshir, Hormusji and 
Dinsha. 

Attorney for Government. — Mr. F. A. Little. 



•104 



XI.] BALKRISHNA SAKHARAM V. M. KRISHNA DABHOLKAR 21 Bom. 188 

21 B. 154. 

[184] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Candy. 


Balkrishna Sakharam ( Original Defendant), Appellant v. MORO 
Krishna Dabholkar ( Original Plaintiff ), Respondent .* 

[10th March, 1896.] 

Landlord and tenant— Co-sharers— Jaghir— Notice to tenant to pay full assessment— 

Mayxager act\ng with the consent of co-sharers— Parties— Suit against tenant by 

manage r alone Minis own name — Joinder of all co-sharers necessary— Practice — 
Procedure . * 

A. co-sharer who is manager oannot, even with the consent of his co-sharers, 
maintain a suit by himself and in his own name to eject a tenant who has failed 
to oomply with a notice calling on him to pay enhanced rent. 

[R., 7 C.L.J. 251 ; 20 P.L.R. 1907 = (1906) P.W.R. 175 ; D., 24 B. 539 ] 

Appeal from the decision of S. Hammick, District Judge of Ahmed- 
nagar, in suit No. 5 of 1893. 

The plaintiff, who was the jaghirdar of the village of Akolner, and to 
•whom a commission had been issued by Government under s. 88, els. ( a ) 
and ( b ) (l),of the Land Revenue Code (Bombay ActV of 1879), instituted 
the present suit in the District Court to recover from the defendant Rs. 99, 
being the balance due to him on account of kamal akar (highest rate of 
assessment) for the three years preceding the suit. 

The defendant disputed the plaintiff’s right to demand the highest 
rate of assessment, and contended {inter alia) that the plaintiff had no 
right to sue alone, as he had other co-sharers in the jaghir village. 

The Judge allowed the claim, holding {inter alia) that the plaintiff 
was entitled to recover the highest rate of assessment, and [185] that 
though the plaintiff had other co-owners in tbe jaghir, he was entitled to 
teue alone. The following is an extract from the judgment: — 

The plaintiff admits that there are other sharers in the jaghir : but he 
is the holder of a commission issued by Government under s. 88 of 
Bombay Act V of 1879, and I consider that that commission renders the 
plaintiff competent to bring the suit to establish the Jagbirdar’s claim to 
re-settle the revenue of an inferior holder. Tbe same question was 
similarly decided by Sir W. Wedderburn in suit No. 4 of 1878.” 

The defendant appealed. 

Branson (with Ohanasham N. Nadkarni), for the appellant (defendant). 

- — The plaintiff is not the sole proprietor of the jaghir. There are other 
co-sharers, and the plaintiff cannot sue alone without their consent or 
without joining them in the suit —Balaji Bhikaji v. Gopal bin Raghu (2). 
There is no evidence in the case to show that the plaintiff was manager, 

* Appeal No. 40 of 1894. 

(1) Seotiou 88, els. (a) and (b), of tbe Land Revenue Code (Bombay Aot V of 1879) 

88. It shall be lawful for the Governor in Council at any time to issue a com- 
mission to any holder of alienated lands, conferring upon him all or any of the follow- 
ing powers in respeot of the lands specified in such commission (namely) : 

(а) to demand security for the payment of the land revenue or rent due to him 
and if the same be not furnished, to take such precautions as the Collector is authorized 
to take under as. 141 to 143. 

(б) to attach the property of persons making default in the payment of such land 
revenue or rent as aforesaid. 

(2) 8 B. 23. 
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or that he brought the suit with the consent of the other co-sharers. The 
mere fact that the powers mentioned in s. 88, els. ( a ) and (ft), were confer- 
red on the plaintiff would not authorize him to SU9 alone. The suit must, 
therefore, fail. 

Inver arity (with Purshotam P. Share), for the respondent (plaintiff). 
— The plaintiff holds a commission issued to him under s. 88 of the 
Land Revenue Code and the powers mentioned in els. ( a ) and (5) of that 
section have been conferred on him. He is, therefore, entitled under 
s. 94 (1) of the Code to bring a suit to re-assess the land or re-settle the 
revenue to be received from any inferior holder. The decision in Balaji 
Bhikaji v. Gopal bin Raghu (2) is not applicable to the present case. 

1th August 1895. Parsons, J. — The District Judge finds that there 
are sharers in the Jaghir, and that the plaintiff is not the sole owner, but 
he thinks that plaintiff can bring this suit to [156] recover the highest 
rate of assessment ( fcamal akar) because he is the holder of a commission 
issued by Government under s. 88 of Bombay Act V of 1879. It appears 
that the plaintiff has had conferred on him the powers specified in els. (a) 
and (6) of that section, but we do not see how the conferring of these 
powers could possibly give him a right to sue alone if otherwise he would 
have no such right. We think the case mast be determined on the prin- 
ciples of law applicable to co-sharers generally and that the plaintiff would 
have no right to sue alone, unless, perhaps, to use the words of the deci- 
sion iu Balaji Bhikaji Pingc v. Gopal bin Raghu (2), he was acting by 
consent of all the co-sharers as the manager of the village. The lower 
Court has omitted to determine this question of fact. 

We, therefore, under s. 566 of the Civil Procedure Code (ActXIY of 
1882), refer this issue to the lower Court for it to try and find upon. — 
Was the plaintiff acting by consent of all the co-sharers as the manager 
of the village for the years in suit?” 

The Judge should take the evidence offered by the parties, if he 
considers it necessary to enable him to try the issue properly, and certify 
his finding to this Court within a month of date of receipt. 1 2 

The case was accordingly sent back for a finding on the above issue, 
and upon it the Judge found that the plaintiff was acting by consent of all 
the co-sharers as the manager of the village for the years in suit. 

The appellant (defendant) took the following objections to the 
finding : — 

(1) The Judge was wrong in holding that the plaintiff was the 
manager for the other co-sharers. 

(2) The finding was contrary to the weight of the evidence. 

The case then came again before the High Court. 

Ghanasham N. Nadkarni, for the appellant (defendant): — We submit 
that the finding of the Judge does not conclude us at all. We contend 
that one co-sharer connot sue even with the consent of theother co-sharers. 
They must all be made [157] parties. We rely on Balkrishna v. The 

(1) Section 94 of the Land Revenue Code (Bombay Aot V of 1879) 

94. Nothing in the last section shall be deemed to prevent a bolder of alienated 
land from instituting a suit in a Court of oompetent jurisdiction for the purpose of 
establishing his claim to re assess the lands or settle the revenue of any inferior holder 
paying less than the full sum to payment of whioh he deems him to be justly liable 
from levying the sum ascertained to be due in aooordanoe with the deoree in anv cLh 
suit in the manner hereinbefore mentioned. ^ 

(2) 3 B. 23. 
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Municipality of Mahad (1) ; Kalidas v. Nathu (2) ; Gan Savant v. 

Narayan (3) ; Bamsebuk v. Bamlall (4) ; Balaji v. GopaJ '5) ; Mayne’s 
Hindu Law, s. 274. 

I , ■*f?J‘- ade0 * Bhat for Purshota ■"» P. iT/mre, for the regpoodenfc 
iplamtm) ; As the tenants have separately paid rent to each co- sharer, 
or agreed to do so, they cannot now raise any objection to the suit. As 
to the rights of co-sharers, if their interests are endangered they can object 
but in the present case they have all consented. The Judge has clearly 
found, on the issue sent down, that the plaintiff was acting as manager 
with the consent of all the co- sharers. It is not now open to the defend- 
ant to raise any objection. The cases relied on simply lay down that 
one co-sharer cannot sue for his undivided share, but in this case the 
plaintiff has, as manager, impliedly sued for the shares of all the co- 
sharers— A runachala v. Vythialinga (6) ; Bari v. Maliadu (7) ; Mayne’s 
Hindu Law, s. 274. 


JUDGMENT. 

PARSONS, J.— By the return of the finding of the District Judge on 
the issue remanded by us on the 7th August, 1895, we are in possession 
of the facts of the case. 

The plaintiff and his co-sharers own the village of Akolner as their 
jaghir. The defendant cultivates land in that village. Prior to the years 
in the suit he has always paid the jaghirdars something less than the full 
{kamal) assessment. The plaintiff, however, gave him notice that for the 
years in suit he would have to pay the full assessment, and has brought 
the present suit to enforco his demand. The point of law argued before us 
relates to the power of the plaintiff alone to bring this suit. It is found 
that he was acting by consent of all the co-sharer9 as manager of the 
village for the years in suit. 

In the case of Balaji v. Gopal (5) the following remark is made by 
Westropp, C.J. — “ If any one of several tenants-in-common, joint tenants, 
or co-paroeners, who is not acting by consent of the others as manager of 
an estate, is to he at liberty to enhance rent or eject lenants at bis own pecu- 
liar pleasure, there [158] manifestly would be no safety for tenants, ana it 
would be impossible for them to know howto regulate their conduct, or 
whom to regard as their landlord.” In Arunachala v. Vythialinga (G) a 
somewhat similar remark is made as to a suit by the managing member of 
a family. 

On these remarks it has been argued that the learned Judges thought 
that a co-Rbarer who was acting by consent of the others as manager might 
enhance rent and sue to eject a tenant. The remarks, however, are very 
guardedly worded, and it is clear that the Judges did not mean to lay down 
any such rule. In Rattusheri Kanna v. Vallotil Narayanan (8) it is held 
that “unless where, by a special provision of law, co-owners are permitted 
to sue through some or one of their members, all co-owners must join in 
* suit to recover their property. Co-owners may agree that their property 
shall be managed and legal proceedings conducted by some or one of their 
number, but they cannot invest such person or persons with a competency 
to sue in his own name on their behalf, or, if sued, to represent them.” 
This deoision was followed by this Court in Balkrishna v. The Munici- 
pality of Mahad (1). In Bari v. Gokaldas (9) it is said that “ it is plain 

(1) 10 B 82. (8) 7 B. 217. (iT 7 B. 467. (4) 6 C. 815. 

(5) 8 B. 28. (6) 6 M, 27. (7) 20 R. 435, (8) 3 M. 234 

. <9) 18 8. 158. • 
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that the right of a plaintiff to assume the character of manager, and to 
sue in that character, raises a question of fact and law which varies as the 
other members of the family are minors or adults, whose assent is usually # 
required in important matters, and we think, therefore, that the defendant 
is always entitled, when the objection is taken at an early stage, to have 
the other members of the family, when they are known, placed on the record 
to ensure him against the possibility of the plaintiff’s acting without 
authority." To the same effect are the decisions of the Calcutta and 
Allahabad High Courts. (See Ramdoyal v. Junmenjoy (1), Dwarka Nath 
Mittcr v. Tara Prosunna Roy (2), Kanahiya Lai v. Ghandar (3), and Imam - 
uddinv. Liladhar (4).) 

We must, therefore, treat it as settled law that a co-sharer who is 
manager even with the consent of his co-sharers cannot [159] maintain a 
suit by himself and in his own name to eject a tenant who has failed to 
comply with a notice calliDg on him to pay enhanced rent. We must, 
therefore, reverse the decree of the lower Court and order plaintiff-s suit 
to be dismissed with costs on him throughout. 

Decree reversed. 


21 B. 159. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Candy. 


Fannyamma and another ( Original Defendants Nos. 1 and 3), 
Appellants v. Manjaya HebbaR and OTHERS ( Original Plaintiffs 
Nos. 2, 3 and 4), Respondents .* [14th October, 1895.] 

Limitation Act (XV of 1877), sch. II, arts. 118 and 140— Limitation Act (IX of 1871), 
sch. II, art. 129 — Suif by devisees to recover possession of property devised by unit 
Prayer to declare alleged adoption invalid. 

A suit by a devisee to recover possession of immoveable property and for a 
declaration that an alleged adoption (on the strength of whioh the defendant was 
in possession) was invalid or never took ‘place not being one merely to obtain a 
declaration, is governed by art. 140 of the Limitation Act (XV of 1877). To such 
a suit art. 118 does not apply, as the prayer for declaration is subservient or 
auxiliary only to the prayer for possession. 

[Over, 24. B. 260=1 Bom. L.R. 799 ; N.F..25B, 26 (30) ; F., 24 A. 195 = 22 A.W.N. 
10 ; R., 21 B. 376 ; 21 B. 424 (449) ; 25 0. 354 ; 46 P.R. 1903 = 93 P.L.R. 1903.] 

Appeal from a remand order passed by E. H. Moscardi, District 
Judge of Kanara. 

The plaintiffs alleged that under the will of one Nagabhatta, who 
died on the 28th July, 1880, they were entitled to his immoveable property, 
all of which was in the possession of the defendants; that on the will 
being presented for registration in 1880, the first defendant (the widow 
of Nagabhatta) had declared it to be a forgery, and alleged that in 187£ 
Nagabhatta had adopted the third defendant. 

The 28th July, 1892, was a Court holiday. 

On the 29th July, 1892, the plaintiffs brought this suit to recover 
possession of the property, and praying for a declaration that the alleged 
adoption was invalid or never in fact took place. 


• Appeal No. 27 of 1895 from order. 

(1) 14 C. 791 (794). (2) 17 0. 160 (162). (3) 7 A. 313, (4) 14 A. 524 (527). 
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Defendants N°a. 1 and 3 pleaded that defendant No. 3 was the adopt* 
®*®? n ° f Na e abh atca, ha V ing been duly adopted hy him in [160] June, 
1879, and that the suit was now barred by limitation, Nagabhatta having 
died on the 27th July, 1880. 

The Subordinate Judge held the suit barred by limitation, holding 
that the suit should have been brought within six years under art. 118 
soh. II of the Limitaion Aot (XV of 1877). 

On appeal by the plaintiffs, the Judge reversed the decree and 
remanded the case for retrial, holding that the suit was one for possession 
of immoveable property and not simply for a declaration as to the validity 
of the adoption, and was, therefore, governed by twelve years’ limitation. 

Defendants Nos. 1 and 3 appealed. 

Shamrav Vithal, for the appellants (defendants Nos. 1 and 3) : The 

suit is clearly barred. Article 118 of the Limitation Act (XV of 3877) 
applies. The adoption of defendant No. 3 was brought to the knowledge 
of the plaintiffs in the year 1880, when the alleged will of Nagabhatta 
was presented for registration. The present suit was brought in 1892. 
He oited Jagadamba v. Dakhina (l); Mohesh v. Taruck (2); Lachman 
Lai Ghowdhri v. Eanhaya Lai Mowar (3) : Shekh Sultan v. Shekh 
Ajmoain (4). 

Narayan G. Chandavarkar , for the respondents (original plaintiffs) : 
This is a suit for possession. The prayer for a declaration as to the adoption 
is merely auxiliary. A series of decisions of the High Courts in India 
has held that arts. 118 and 119 of the Limitation Act are to be applied 
where suits are merely for a declaration. Where the relief by declaration 
is merely ancillary and subservient to the main relief sought, these articles 
have no application — Padajirav v. Ramrav (5) ; Kalgavda v. Lingavda (6); 
Basdeo v. Gopal (7) Revubai v. Nagapa (8). 


JUDGMENT. 


PARSONS, J. — Plaintiffs bring this suit as devisees under the 
will of one Nagabhatta to obtain possession of certain immoveable 
property. They ask also that the adoption and all other conditions 
£161] of title relied on by the defendants may be set aside and their sole 
right to the property declared. 

Eor all practical purposes, and apart from any technicalities of 
pleading, this latter prayer is superfluous. It is enough that plaintiffs 
suing for possession should sue on their own title, leaving the defendants 
to establish their counter title if they can. It is not necessary to their 
suit for possession that they should obtain a declaration that the adoption 
alleged by the defendants did not take place or is invalid. As observed 
in Abdul v. Kirparam (9), the declaration is subservient or auxiliary only. 
We must, therefore, treat the suit as one brought to obtain possession of 
immoveable property. 

The defendants plead that the will relied on by plaintiffs is a forgery, 
that the defendant No. 3 is the owner of the property, having been 
adopted by Nagabhatta, and that the suit is time barred. 

The following facts only need be stated The will under which 
plaintiffs claim, is said to have been executed on the 24th July, 1880. 


(1)13 1. A. 84 (95) = 13 0. 308. 

(8) 22 0. 609-22 I. A. 51. 

(5) 18 B. 160. 

(7) 8 A. 644. 

(9) P. J. (1891), p. 79, 


(2) 20 I. A. 30 (37) = 20 0. 487 (497) 
(4) 20 I A. 50. 

(6) P.J. (1889), p. 86. 

(8) P.J. (1892), p. 34. 
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Nagabhatta died on bho 27th or 28tb July, 1880. The present suit was 
brought on the 29th July, 1892. Defendant No. 3 alleges that he was 
adopted by Nagabhatta in June, 1879. The parties respectively knew of 
their rival claims in 1880. 

On these facts it is argued that the suit is time-barred under art. 118 
of the Limitation Act (XV of 1877), because, although it asks for a declara- 
tion that an alleged adoption is invalid or never in fact took place, it has 
not been brought within six years from the date when the alleged adoption 
became known to the plaintiffs. It is, however, a complete answer to 
this argument to say that the suit is not one merely to obtain a declaration, 
but that it is one to obtain possession of immoveable property by a devisee 
for which art. 140 allows twelve years’ time. To such a suit art. 118 
would not apply. That article applies only to declaratory suits, the sole 
object of which is to obtain a declaration that an alleged adoption is 
invalid or never in fact took place. Suits for possession of property to 
which another limitation law is applicable are governed by that law even 
though [162] the validity of an adoption may arise and may have to be 
determined. 

No doubt this was not so under the Act of 1871 as interpreted by the 
Privy Council in the case of Jagadamba v. Dakhina (1), but the wording 
of art. 118 in the Act of 1877 is different, and we must construe that article 
according to the express rulings of the Courts here — Basdeo v. Gopal (2); 
Nathu Singh v. Gulab Singh (3); Lola Parbhu Lai v. J. Mylne (4); 
Padajirav v. Ramrav (5); Kalgavda v. Lingavda (6); Revubai v. Nagapt i(7). 
It is idle now to speculate whether from certain expressions used in 
the cases of Mohesh v. Taruck (8) and Shekh Sultan v. Shekh Ajmodin (9) 
the Privy Council will not decide that the Act of 1877 is to bo constructed 
in the same way as they constructed the Act of 1871. It is sufficient to 
8 ay that they have not as yet so decided. In the present case either party 
within six years from 1880 could have sued for a declaration that the claim 
set up by the other party was bad and his own title good. Neither did so. 
Both waited on, and now at the very verge of the twelve years the 
plaintiffs have brought their suit. The principle, therefore, in Jagdambas’ 
case hardly applies, for it was open io the defendants to have forced on 
the settlement of the dispute within a moderate period. 

For the reason that this suit is not one for a declaration to which 
art. 118 applies, but one for possession to which the twelve years rule 
applies, we confirm the order with costs. 

Candy, J. — Plaintiffs say that Nagabhatta died on 28th July, 1880, 
having by his will, dated 24th July, 1880, devised his property to 
plaintiffs. When the will was presented for registration shortly after 
Nagabhatta’s death, plaintiffs were opposed by defendants, who contended 
that defendant No. 3 had been adopted by Nagabhatta in 1879. 

Since then the parties have been at arm’s length. Defendants have 
been in possession on the strength of the alleged [163] adoption. On 29th 
July, 1892, (the 28th July being a Court holiday), the plaintiffs brought 
this suit, praying that the alleged adoption be set aside and for possession 
of the immoveable property devised to them by the will. 

It is dear that they cannot succeed in their suit unless they succeed 
n proving that the alleged adoption is invalid, or never in fact took plaoe. 


(l) 13 I. A. 84. 

(4) 14 C. 401. 

(7) P. J. (1892), p. 34. 


(2) 8 A. 644. 

(6) 13 B. 160. 

(8) 20 1. A. 30 (37). 
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(3) 17 A. 167. 

(6) P. J. (18S9), p. 86. 
(9) 20 1. A. 50. 
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th ®y ola i m ; ** devisees suiog for possession of immoveable property, 

to be allowed twelve years limitation under art. 140 of Act XV of 1877 
teTator Naga\In a . th0U ' W1 po9369sion ' th ° death of the 


n S , U . b ? rd ! aafcQ ^ u ^ g0 « r 0ly»og oa certain remarks of the Privy 

Uounoil m Mohesh v. Taruck (1), held that plaintiffs were bound to have 
sued within six years from 1880 under art. 118 of Act XV of 1877. 

On appeal the District Judge set aside this decision, holding that 
until there is a formal decision of the Bombay High Court or the Privy 
.Council to the contrary, the case of Basdeo v. Gopal (2) must be held 
.to be the best authority regarding the interpretation of the present law, 
and that claims which involve the determination of the validity or fact of 
an adoption are not barred by arts. 118, 119 of the schedule of Act XV of 
1877 , unless they are simply suits for a declaration of the validity or 
existence or otherwise of a former adoption. 

The decision of the Privy Council in the leading case of Jagadamba 
v. Dakhina (3) was given in April, 1886, with reference to art. 129 of 
Act IX of 1871. After showing that the expression in that article ‘set 
aside an adoption ’ is and had been for many years applied, in the ordinary 
language of Indian lawyers, to proceedings which bring the validity of an 
alleged adoption under question, and applied quite indiscriminately to suits 
for possession of laod and to suits of a declaratory nature, their Lordships 
proceeded, p. 94: “ It is worth observing that in the Limitation Act of 
1877 , which superseded the Act now [ 164 ] under discussion, the language 
is changed. Article 128 (s«c mistake for 118) of the Act of 1877, which 
corresponds to art. 129 of the Act of 1871, so far as regards setting aside 
adoptions, speaks of a suit ‘ to obtain a declaration that an alleged adoption 
is invalid or never in fact took place,’ and assigns a different starting point 
to the time that is to run against it. Whether the alteration of language 
denotes a change of policy, or how much change of lawiteffects, are questions 
not now before their Lordships. Nor do they think that any guidance 
in the construction of the earlier Act is to be gained from the later one, 
Oxcept that we may fairly infer that the Legislature considered the expres- 
sion ‘suit to set aside an adoption’ to bo one of a loose kind, and that more 
precision was desirable. 

“ If, then, the expression is not such as to denote solely, or even to 
denote accurately, a suit confined to a declaration that an alleged adoption 
is invalid in law or never took place in fact, is there anything in the scope 
or structure of the Act to prevent us from giving to it the ordinary 
sense in which it is used, though it may be loosely, by professional men ? 
The plaintiffs’ counsel were asked, but were not able to suggest any 
principle on which suits involving the issue of adoption or no adoption 
must, if of a merely declaratory nature, be brought within twelve years 
from the adoption, while yet the very same issue is left open for twelve 
years after the death of the adopting widow, it may be fifty years more, if 
Only it is mixed up with a suit for the possession of the same property. It 
seems to their Lordships that the more rational and probable principle to 
ascribe to an Act whose language admits of it, is the principle of allowing 
only a moderate time within which such deiioate and intricate questions as 
those involved in adoptions shall be brought into dispute, so that it shall 
Strike alike at all suits in which the plaintiff cannot possibly succeed without 
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1895 displacing an apparent adoption by virtue of which the defendant is in 
Oct. 14, possession.” 

In August, 188G, in Ganga Sahai v. Lekhraj Singh (1) Mr. Justice 

Appel- jj a h m0 od (at p. 257) referred to the very recent ruling of the Privy Council 
LATE i a Jagadaviba v. Dakhina (2), holding that the ruling was wholly 
Civil. inapplicable to the case before him, both [l 65] on account of tbefact3, and 

also because their Lordships had themselves pointed out the change of law 

21 B * 159, effected by art. 118 of the Limitation Act of 1877. (Their Lordships said: 

“ Whether the alteration of language denotes a change of policy, or how 
much change oi law it effects, are questions not now before their Lordships). 

In August, 1888, in Padajirav v. Ramrav (3) Sir Charles Sargent » 
C.J., and Mr. Justice Nanabhai Haridas remarked at p. 165: “ Before leaving 
this part of the case we think it will be useful to notice the view pressed 
upon us in argument by defendant’s counsel, that art. 119 of the Act of 1877 
was the article applicable to the case, and that taken in connection with 
the ruling in Jagadamba Chowdhrani v. Dakhina Mohun (2) the plaintiff s 
suit, although one to recover the land, was barred six years after plaintiff 
came of age. That case, however, was decided under art. 129 of the Act 
of 1871, and was held by the Allahabad High Court, and we think rightly, 
to have no application to ss. 118 and 119 of the Act of 1877, which are 
confined in terms to suits for a declaration — Ganga Sahai v. Lekhraj 
Singh (1).” 

In 1889 in Kalgavda v. Lingavda (4) Sargent, C. J., and myself held 
that art. 144 of Act XV of 1877 applied to the case before us, which was 
a suit brought by an alleged adopted son to recover the property of his 
deceased^adoptive father. We relied on the cases of Padajirav v. Ramrav (3) 
above noted and Basdeo v. Gopal (5). This last was a case in August, 
1886, in which Oldfield and Tyrrell, JJ„ went fully into the question. 
They said (p. 645) : “ The Privy Council decision in Jagadamba Chowdh- 
rani v. Dakhina Mohun (2) has no application. That decision dealt with 
the limitation in art. 129 of the old Act, IX of 1871, which referred to 
suits to set aside an adoption, and their Lordships held that the. terms 
‘ to set aside an adoption ’ referred to and included suits which bring the 
validity of an adoption into question, and applied indiscriminately to suits 
to have an adoption declared invalid and for possession of land, when 
the validity of an alleged adoption is brought into question. 

[166] "Bub that decision had peculiar reference to the terms in which 
art. 129 was framed. The present law of limitation has made an altera- 
tion. It contains no such article as 129. On the other hand, we have 
arts. 118 and 119, the former for suits to obtain a declaration that an 
alleged adoption is invalid or never took place, and the latter to obtain a 
declaration that an adoption is valid ; and the period of limitation is 
reduced to six years, and the time from which it will run is altered, and 
the Act provides separately for suits for possession of property by art. 141. 

"There is no ambiguity about art. 118 as there was about art. 129 
of the old law, and it can be held only to refer to suits purely for a 
declaration that an alleged adoption is invalid, or never, in fact, took place ; 
and where the suit is for possession of property, to which another 
limitation law is applicable, it will be governed by it, although the 
question of validity of adoption may arise. As already observed, it is 


(1) 9 A. 253, (2) 13 I. A. 84 = 13 C. 308. (3) 13 B. 160. 

(4) P.J. (1889), p. 86. (5) 8 A. 644. 
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discretionary in a Court to grant relief by deolarafcion of a right, and 

aonsequently the foot that a person has not sued for a declaration should 

not be a bar to a suit for possession of property on any ground of limitation 
presort bed for the former. 

- 8 °^ rvat)1 . 0 tb ab, in tb e case we have referred to, their Lordships 
°l . y Gounoil remarked upon the difference between the language 
of art. 129 of Aot IX of 1871, which they designate as being of a loose 
kind, and the precise terms of arts. 118 and 119 of Aot XV of 1877 which 
we have described above.” ’ 

In February, 1892, in Revubai v. Nagapa (1), Sargent, C.J., and 
Birdwood, J., said : We think it right to remark that both Courts were 
wrong in regarding the suit as one only for a declaration of the validity of 
the plaintiff’s adoption. The plaint sought further relief by the plaintiff 
being put into possession of the property, and such a declaration would be 
merely ancillary to that relief. The question for determination would, 
therefore, be— whether defendant No. 1 has been in adverse possession for 
twelve years before the suit was brought." 

[167] In December, 1892, Lord Shand delivered the judgment of the 
Privy Council in Mohesh Narain v. Taruck Nath Moitra (2). It was held 
that the suit, having been brought to recover possession on the ground 
that the defendant’s adoption was invalid, was a suit to “ set aside an 
adoption within the meaning of the Limitation Act, 1871, and the suit 
being thus barred long before the Act of 1877 came into force, the plaint- 
iff mast fail. At p. 37 Lord Shand said : 

It was suggested that the Act of 1871 having been superseded by 
the Act of 1877, the question of limitation should be determined with re- 
ference to the provisions of the later statute, in which the language used 
is somewhat different, the suit there referred to, as necessary to save the 
limitation, being described as one '‘to obtain a declaration that an 
alleged adoption is invalid, or never, in fact, took place.” It seems to be 
more than doubtful whether, if these were the words of the statute 
applicable to the case, the plaintiff would thereby take any advantage.” 

. . Ifc 18 on bb ese last words that the argument for the present appellants 
ls founded. In the case just quoted, their Lordships were satisfied that 
the defence of limitation had been clearly established on the ground of the 
long unchallenged adoption of the principal defendant, notwithstanding his 
assertion of the status and right of an adopted son, and his enjoyment, 
with the complete knowledge of the plaintiff, of the advantages which that 
atatus gave him Plaintiff’s allegation was that the adoptive mother of 
the principal defendant had been in possession of the property till her 
death in 1884, and that consequently until that event occurred no cause 
of action for possession arose. But their Lordships held that as the 
plaintiff s claim (for a declaration of his right, and that possession might 
be given to him of the properties in dispute) obviously involved the setting 
aside of the defendant s adoption, the suit was barred under art. 129 of 
Act IX of I8 71 , whwh provided the limitation of twelve years for suits 

or0 f 8babl ; s h an adoption” from ** the date of the adoption or 
(at the option of the plaintiff) the date of the death of the adoptive father 
and their Lordships thought it [168] more than doubtful whether plaintiff 
would have taken any advantage even if the words of the statute of 1871 

h ? d 5f 0n / ft ? Aofc of 1877) feo obb ain a declaration that an alleged 

adoption is invalid, or never, in fact, took place." And such indeed must 


(1) P J. (1892), p. 84. 
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have been the case, when the fact is regarded that defendant was adopted 
in 1851 by his adoptive mother on the alleged authority of an annumati 
patra given by her husband, who died in 1850. What advantage could 
plaintiff have gained by the change in language ? He said that the 
annumati patra gave a life-estate to the widow ; but the High Court found 
as a fact that the defendant and his adoptive mother had been in actual 
possession, and the Privy Council held that defendant bad enjoyed, with 
the complete knowledge of the plaintiff, the advantages which the status 

of adopted son gave him. . 

An examination of the case thus shows that the remark of their 

Lordships is no foundation for upsetting the current of decisions which 

are founded on the difference of languages in art. 129 of the Limitation 
Act, 1871, and in art. 118 of the Limitation Act, 1877. This Court has, 
after due deliberation, adopted the reasoning of Oldfield and Tyrrell, JJ., 
in Basdeo v. Gopal (1) ; and we should not now be justified in departing 
from that reasoning without the distinct authority of the Privy Council. 

Mr. Shamrav, for appellants, referred to the judgment of the Privy 
Council in Lachman Lai v. Kanhaya Lai (2), but there is nothing in that 
judgment which really bears on the point at issue. 

It appears that recently (February, 1895) in the Allahabad High Court, 
Edge, C. J., and Banerji, J., reiterated the conclusions arrived at in Basdeo 
v. Gopal (1), pointing out that the same conclusions were to be found in 
another Allahabad case — Ghandharap Singh v. Lachman Singh (3), in a 
Bombay case (the one quoted above), and also in a Calcutta case. Lala 

Parhhu Lai v. J. Mylne (4). .. . 

It may further be remarked that EJge, C. J., and Banerji, J., in 

February, 1895, did not consider it necessary to refer to the remark in 
the Privy’ Couucil judgment in Mohesh Narain v. Taruck Nath Moitra (5). 

[169] No doubt there is one passage in the earlier judgment of the 
Privy Council ( Jagadamba Ghowdhrani v. Dakhina Mohun (6) which must 
raise some doubts as to whether the present law works equitably. I refer 
especially to the passage “ The plaintiffs’ counsel were asked, but were 
not able, to suggest any principle on which suits involving the issue of 
adoption or no adoption must, if of a merely declaratory nature, be brought 
within twelve years from the adoption, while yet the very same issue is 
left open for twelve years after the death of the adopting widow, it 
may be fiftv vears more, if only it is mixed up with a suit for the pos- 
session of the same property. It seems to their Lordships that the more 
rational and probable principle to ascribe to an Act whose language admits 
of it, is the principle of allowing only a moderate time within which such 
delicate and intricate questions as those involved in adoptions Bhall be 
brought into dispute, so that it shall strike alike at all suits in which 
the plaintiff cannot possibly succeed without displacing an apparent adop- 
tion by virtue of which the defendant is in possession. 

In the present case the parties were at arm’s length in 1880. Then 
was the time for the delicate and intricate question involved in 
defendant’s adoption to be brought into dispute. It may be said that 
it was always open to defendant— the alleged adopted son— to file a suit 
to obtain a declaration that his adoption was valid any time within six 
years from the date when plaintiffs put forward the alleged will of 
Nagabhatta and denied defendant’s alleged adoption. But for defendant it 


(1) 8 A. 644. (2) 22 I. A. 51. (3) 10 A. 485. 

(4) 14 O. 401. (5) 20 I. A. 30. 16) 13 I.A, 84 (96), 
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may fairly ba M why should he have been driven into the Court as 
plaintiff ? He was in possession ; what need was there for him to take 
action? As the law is at present interpreted, if the declaration as to the 
•validity or invalidity of an alleged adoption is only ancillary to the claim 
for possession, the suit may possibly be brought more than sixty years 

xt er l? 9 a N°6 e d adoption. Take the present case : suppose that 
Nagabhatta had devised the estates to A. for life, and then to the 
plaintiffs. That would have been a legal devise, A. and the plaintiffs 
being alive at testator's death. The plaintiffs’ estate would not fall into 
possession till A. s death. [170] That might take place fifty years 
after Nagabhatta 8 death, and thus plaintiffs after more than sixty 

years might maintain that the alleged adoption was invalid or never 
took plaoe. 

But we have to administer the law as it is. We have held that 
in such a case as the present, art. 118 of the Limitation Act does not 
apply. Under these circumstances I agree that we must confirm the 
order of the District Judge with costs. 
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Decree confirmed. 
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APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Hanade. 


MOTILAL LALUBHAl ( Original Defendant ), Appellant v. RATILAL 
MaHIPUTRAM ( Original Plaintiff), Respondent* [14th October, 1895.] 

Hindu law— Mayukha— Widow— Widow’s power to dispose of moveables bequeathed to her 
by her husband. 

Held, that a widow in Gujarat under the law of Mayukha had power to bequeath 
moveable property taken by her under the will of her husband which gave her 
express power of free disposition. 

Gadadh'ir v. Chzndrabhaqabai (l), distinguished. 

Per RANADE, J.— There is a threefold distinction between the moveable and 
immoveable property, between title by bequest and a title by inheritance, and a 
distinction between the Mayukha and Mitakshara, which must be borne in mind 
before the rights of a widow in Gujarat, claiming under a will which gave her 
express powers of free disposition over the residue of moveable property are 
negatived solely on the authority of the Full Bench decision quoted above.’ If 
Uewa Bai had made no disposition herself, the moveable property, in respect of 
which freedom of disposition had been allowed her, would have gone to the 
reversioner as her husband’s heir. 

CROSS appeals from the decision of Rao Bahadur Lalshankar Umia- 
ehankar, First Class Subordinate Judge of Ahmedabad, in suit No. 82 
of 1893. 

The plaintiff sued as the reversionary heir of one Girjashankar 
Govindram to recover property in the hands of the defendant. Girja- 
shankar died in 1880, leaving three houses and considerable moveable pro-' 
perty. His wife Bai Rewa and two daughters Muli and PaBi survived him. 

By his will he gave house No. 3 to his daughters who were to be the 
owners thereof, and to take possession after his death. 


• Cross Appeals Nos. 80 and 166 of 1894. 
. (1) 17 B. 690. 
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[171] As to houses Nos. 1 and 2, the will directed them “ to be 
given to mv daughters Muli and Pasi, now alive, and to any third 
daughter I may hereafter have— to all these daughters or to such of them 
as may then ( te vela) be alive. My wife Rewa shall herself live in these 
buildiogs during her lifetime and take care of them, and after her death 
my said daughters are to take the said buildings. After the death of my 
wife my daughters are my heirs. I give these houses to them by way of 

inheritance.” 

The residue of his moveable property the testator gave to his wife- 
with full discretion to deal with it in any way she might think proper. 

The daughters Muli and Pasi predeceased Rewa, leaving no issue. 
Rewa died on 25th January, 1893, leaving a will, dated December, 
1892, whereby she bequeathed the whole of the property in her posses- 
sion to the defendant, who was the husband of her predeceased daughter 

MuH. 

On Rewa’s death the present suit was filed by the plaintiff, who 
was the nearest kinsman and reversionary heir of Girjashankar to 
recover his property from the defendant. 

Defendant pleaded that he was entitled to the property both under 
th6 will of Rewa and of Girjashankar. 

The Subordinate Judge held that Rewa had no power to dispose of 
the property by will, and passed a decree for fiie plaintiff, awarding him 
possession of the property with tbe exception of a house which he found 
to be part of the stridhan of Bai Muli. 

Both parties appealed to the High Court. 

Ganpat Sadashiv Rao appeared for the defendant (appellant).. 

Branson (with him Ghitnis, Motilal and Malvi), for plaintiff (res- 
pondent). 


JUDGMENT. 


Their Lordships (JaRDINE and Ranadb, JJ.) held, on the terms of 

the will, vr q 

(1) That Muli and Pasi became tbe owners of house No. d on 

Girjashankar's death. 

(2) That Girjashankar’s will omitted to provide for tbe devolution of 
houses Nos. 1 and 2 in tbe event of all the daughters dying before 
Rewa, who had only a life-estate in them, and that on Rewa a death 
thorn was an intestacy as to these houses, and they passed to the 


plaintiff as reversionary heir. 

[172] (3) As to the moveables, the Court held that Rewa took an 
absolutelestate in the residue, and that she could dispose of it by will. 

The following is an extract from Ranade, J.’s judgment with reference 
to Rewa’s power to dispose of the moveable estate. 

Ranade, J. * * * The next point relates to the moveable property. 

The lower Court has held that Bai Rewa’s power to dispose by will of the 
moveable property given to her by her husband’s will was as restricted as 
her power to dispose of immoveable property, and it has accordingly 
awarded plaintiff’s claim in regard to the whole of this large property, 
excepting * kandi of Rs. 500, some small silver ornaments, and old 
clothes, grain and sundry articles of small value. I am disposed to think 
that the decision of the lower Court on this point is not oorreot. It did 
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not apparently consider the very detailed provisions of Girjashankar’S 
will, more especially paras. 10, 11 and 12 of ol. 11. These paragraphs 
permit full discretion to Bai Rewa after oarrying out the testator’s wishes 
lo make use ^be residue in suoh manner as she might think proper for 
religious and charitable purposes, to make donations, and provide for the 
maintenance of her daughters and for other purposes. I do not attach 
muah importance to the word vagaire in this place. There is similar 
freedom allowed to her about the ornaments valued at Rs. 500, and pots, 
&o., to give away suoh of them as she might think proper. The moveable 
property is stated to be worth Rs. 14,000 in all, out of which the testator 
direoted Rs. 800 to be spent on his funeral, Rs. 500 on Pasi’s marriage, 
Rs. 1,200 for gifts to the daughters, Rs. 4,200 in charities, and Rs. 425 
with ring and handi in gifts to other relations. This leaves property worth 
Rs. 7,000 at the complete disposal of Bai Rewa. 


It appears to me that the testator intended to place no restrictions 
upon the disposal of the moveable property that might remain with Bai 
Rewa, after she had carried out the dispositions in his will, which, as stated 
above, exhausted only half the moveable estate. This express power in 
Girjashankar’s will would validate Rewa’s will so far as it related to the 
residue of moveable property. When such power of alienation is given, 
the widow can bequeath even immoveable property [173] — Seth Mul- 
chand v. Bai Mancha (1) ; Koonjbehari Dhur v. Premchand Dutt (2) . 
The Courts have all along recognised a clear distinction between moveable 
and immoveable property to which a widow succeeds as heir to her 
separated husband. The authority of Damodar v. Purmanandas (3), 
which decided that a widow takes absolutely property bequeathed to her 
by her husband, and may dispose of it by will, has no doubt been shaken 
by the Full Bench decision in Gadadhar Bhat v. Ohandrabhagabai (4). 
but this last; decision referred expressly to the case of property inherited 
by a widow from her husband, and cannot obviously have been intended 
to provide for the case of a testameutarv bequest with such express 
powers as those noticed above in the will of Girjashankar. The decision 
of the Judicial Committee, on which the ruling in Gadadhar Bhat 
v. Ohandrabhagabai (4) was chiefly based, contains words of express reser- 
vation. In Mussumat Th.akoor Deyhee v. Bai Baluk Ram (5) it is stated 
that although a widow, according to the Western schools, might have a 
power of disposing of moveable property inherited from her husband, all 
sohools are agreed that she has no such power in regard to immoveable 
property, and that immoveable, as well as moveable, property, if she has 
not otherwise disposed of it, passes to the heirs of her husband. The 
words underlined mark the distinction which takes away the present 
case from the operation of the rule laid down in Gadadhar Bhat v. 
Ohandrabhagabai (4). 


Moreover, the case of Gadadhar Bhat v. Ohandrabhagabai (4) deals 
with parties subject to the Mitakshara law, while the parties to the 
present suit are admittedly subject to tbe authority of Mayukha, which is 
more favourable to the removal of all restrictions on woman’s property. 
In Damodar v. Purmanandas (3) the parties were Gujarati traders, residents 
of Bombay, and that ruling only gave effect to a loDg course of decisions 
.commencing with Vinayak Anandrav v. Dakshmibai (6), and coming down 
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to very recent times, Bechar Bhagvan v. Bai Dakshmi (l), Mayaram 
v. Motiram (2), [174] Chandrabhagabai v. Kashinath (3), Lakshmibai 
v. Ganpat (4). Balvantrav v. Purshotam (5), Tuljaram Morarji v. Mathura - 
das (6), Koonjbehari Dhur v. Premchand Dutt (7), Venkata Rama Rao 
v. Venkata Suriya Rao { 8). Dalapat Narotam v. Bhagvan Khushal (9) 
Bhagirthibai v. Kahnujirav (10), Bai Jamna v. B ha i shankar (11), Harilal 
v. Pranvalavdas (12). There is thus a threefold distinction, first, 
between moveable and immoveable property, secondly, between title 
by bequest and a title by inheritance, and thirdly, the distinction 
between the Mayukba and Mitaksbara, whioh must be borne in mind 
before the rights of a widow in Gujarat, claiming under a will which 
gives her express powers of free disposition over the residue of move- 
able property, are negatived solely on the authority of the Full Bench 
decision ouoted above. If Rewa Bai had made no disposition herself, the 
moveable property, in respect of which freedom of disposition had been 
allowed to her, would have gone to the reversioner as her husband s 
heir under the authority of the rulings noticed above. But as she has 
disposed of it by her will, the reservation expressly recoguised by the 
Privy Council decisions comes into play, aod to that extent the Full Bench 
decision does not govern the present case. 

The Court amends the decree of the Subordinate Judge of the First 
Class by confirming so much of the decree as awards to the plaintiff as 
residuary heir of Girjashankar the houses specified in Girjashankar s will, 
Ex. 91. as bouses Nos. 1 and 2, and by reversing so much of the decree as 
awards to the plaintiff any other of the property claimed. The Court 
now dismisses the suit except as to the above houses Nos. 1 and 2. As 
to the suit and Appeal No. 80 of 1894, the plaintiff to get costs throughout 
on the amount of the claim awarded, and to pay the costs of the defendant 
throughout on the amount of the claim rejected. Costs of Appeal No. 166- 
of 1894 on the plaintiff. 

Decree amended. 
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[178] APPELLATE CIVIL. 

Before Chief Justice Farran and Mr. Justice Parsons. 

Nagardas Saubhagyadas ( Original Plaintiff), Appellant 
v. AHMEDKHAN {Original Defendant), Respondent * [14th October, 1895.] 

Vendor and purchaser— Covenant for title- Breach -Damage— Measure of damages. 

A purchaser evioted from his holdiog is entitled to recover from a vendor who 
has guaranteed his title the value of the land at the date of the eviction. 

Though in ordinary cases a mortgagee when deprived of his seourity can only 
recover his mortgage-money as the damages for breach of the covenant for quiet 
enjoyment, yet where the mortgage-deed contains a oovenant on the part of the- 
mortgagor not to pay off the mortgage for a term of years, the mortgagee is entitled 
to damages for being deprived of a favourable and long-enduring investment. 


• Appeal No. 60 of 1893. 

(I) 1 B. H. C. R. 56. (2) 2 B. H. C R. 313. (3) 2 B H.O.R. 323. 

(4) 4 B.H.C.R. 149 (162). (5) 9 B.H.C.R. 99 (111). (6) 5 B. 662. 

(7) 6 C. 684. (8) 1 M. 281 and 2 M. 333. (9) 9 B. 301. 
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For the purpose of estimating such damages the Court will value the prospec- 
tive profits as a jury would. 

[Rel„ 3 N.L.R. 80; R., 25 B. 593 (602); 32 B. 166 (171)=9 Bom.L.R. 1087 (1092).] 

APPEAL from the deoi9ion of Rao Bahadur Gangadhar V. Limaye, 
First Cla88 SubordiDate Judge of Thana. 

The defendant’s grandfather Davudkhan owned certain khars, viz., 
Mhaisbad, Ghat and Ghole. 

In the year 1833 he mortgaged khar Mhaisbad with possession to 
plaintiff's grandfather for Rs. 701. 

In the years 1834 and 1839 be mortgaged khars Ghat and Chole to 
the plaintff’s grandfather for R 9 . 500 and Rs. 201 respectively with 
possession. 

After these transactions Davudkhan died, leaving him surviving his 
widow Mamabibi, his son Ismailkhan and his daughter Khatijabibi 
(defendant’s mother). 

On the 15th October, 1844, Ismailkhan sold the equity of redemption 
in khar Mhaisbad to the plaintiff’s grandfather (the mortgagee) for 
Rs. 1,601-8-0, which included the amount of the mortgage of 1833. The 
sale-deed contained the following covenant: — 

If with regard to the above share, any of my kinsmen or anybody else 
raise a quarrel, I will answer for the same and pay whatever loss you may 
sustain in anv manner on account thereof.” 

[176] Ismailkhan died in the year 1863, leaving his mother Mama- 
bibi, his sister Khatijabibi, and his widow Fattebibi as his heirs. 

On the 25th February, 1864, Mamabibi purporting to be the owner 
executed a further charge on khars Ghat and Chole to the plaintiff’s 
grandfather in consideration of a further sum of Rs. 900 for a period of 
ninety-nine years. The mortgage-deed provided as follows : — 

“ I will pay the whole amount, that this, whatever sum may be found 
due under the terms of the former deed mentioned above, and tbe kbata- 
baki (balance of account) and Rs. 900 in respect of this deed in tbe month 
of Vaishakb after a period of 99, in letters ninety-nine, years from this 
date, and when I will redeem my property. You are not to ask for the 
amount, nor am I to pay tbe same, before the fixed period is over. After 
the fixed period is over, in the year in which I will pay tbe amount, I will 
pay the same at the end of the month of Vaishakb, and then I will redeem 
my property. If any of my kinsmen, &o., or anybody else puts forth bis 
right or claim in the aforesaid property, I will answer for the same by 
spending my own money ; if you sustain loss in any manner, I will make 
good the same.” 

Khatijabibi survived Mamabibi. The present defendant was tbe son 
of Khatijabibi, and after tbe death of his mother and grandmother he 
brought a suit against the present plaintiff in the year 1887 to recover 
possession of tbe three khars on proportionate payment of the original 
advances made on them. The Court allowed him to redeem and recover 
possession of ^th share of khar Mhaisbad and |ffth share of khars 
Ghat and Chole. 

The plaintiff thereupon in the year 1891 brought the present suit 
against him as the representative of his uncle Ismailkhan in respect of 
Mhaisbad. khar, and as representative of his grandmother Mamabibi in 
respeotof Ghat and Ohole khars, to recover Rs. 8,736-4-8 as compensation 
for loss sustained by him by reason of his being dispossessed of the 
khars under Abe deeree Jor:*edeiaptf on obtained by the defendant. 
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The defendant pleaded that under the decree obtained by him he 
recovered possession as heir of Mamabibi and Khatijabibi of the portions 
of the three khars specified in the decree, and the question of mesne 
profits was still under investigation ; that the claim for damages in 
respect of khar Mhaisbad was not maintainable, because (1) th6 plaintiff’s 
grandfather had knowledge when he bought the khar from Ismailkhan 
in 1844 [177] that there were other heirs of Davudkhan in existence, or 
at any rate it was incumbent on him to make inquiry and ascertain 
whether or not his vendor Ismailkhan was the sole owner ; (21 because 
Ismailkhan had no authority to alienate the shares of other heirs ; and 
(3) because the transaction was fraudulently effected with the object of 
defrauding them of their shares. He further contended that the covenant 
sued on was only personal and was not binding on Ismailkhan’s heirs 
or his co-sharers, and that he was, therefore, not liable to the damages 
claimed ; that the said covenant, assuming it to be a covenant of title, 
was enforceable only to the extent of Ismailkhan’s own share and not as 
regards the entire kbar; that if the Court upheld the plaintiff’s right to 
compensation, then the claims in respect thereof was barred by limitation ; 
that the amount claimed was excessive; that the plaintiff could not 
recover more than a proportionate share of the purchase-money. 

As to khars Chole and Ghat, the defendant pleaded that plaintiff’s 
ancestor knew at the time of the further charge by . Mamabibi that Khati- 
jabibi owned a share in these khars as heiress to the estates of her father 
and brother, and he (the plaiuliff) could not be allowed to take advantage 
of the fraudulent act of his ancestor ; that the defendant was not liable in 
damages in respect of the alleged breach of the covenant contained in the 
mortgage by Mamabibi, because the objections raised to the claim in regard 
to Mhaisbad were also applicable to the claim based on the aforesaid 
covenant ; that the defendant was entitled to a proportionate deduction in 
respect of compensation received by plaintiff for the portion of land of 
Mhaisbad taken for a public road in or about 1869, &c. . . 

The Subordinate Judge found ( inter aha) that the olaim was within 
time ; that the plaintiff was aware of all the facts the knowledge of which 
the defence alleged debarred him from claiming compensation ; that those 
facts did not estop the plaintiff from enforcing the covenants ; that the 
breach of the covenants sued on being admitted, the plaintiff was entitled 
to compensation for the loss caused to him by reason thereof; that the 
measure of damages in regard to the sale of Mhaisbad kbar was a [178J 
proportionate share of the purchase- money with interest, but in regard to 
the mortgage-transaction in respect of the other two khars the plaintiff 
was not entitled to anything, as he had already recovered an amount in 
proportion to the area of land lost which yielded him interest in lieu of the 
profits of that area ; and that the damages claimed by the plaintiff with 
respect to both the transactions were too remote and could not be awarded. 

He, therefore, awarded the claim to the extent of Rs. 375-3-4 to be 
recovered from the estate of Ismailkhan and Mamabibi in the hands of 
defendant plus interest Rs. 23 7-4, in all Rs. 398-10-8 with interest there- 
on at 6 per cent, per annum from the date of decree to date of payment 
or recovery, and rejected the rest of the claim. 

The plaintiff appealed. 

Invcrarity, with Manekshah,J. Taleyarkhan, for appellant (plaintiff). 
— In the suit brought by the present defendant, the Court allowed him 
to redeem and recover possession from us of f 2 th share of khar 
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Mhaisbad ; we are, therefore, entitled to reoover damages on aocount of 

the loss of that share. The defendant has been allowed ^th share in the 

•other properties ; he must, therefore, pay damages on account of that 
share also. 

The question is what is the measure of damages for breaches of the 
kind in suit. We contend that the measure is what is stated in the 
o®venants, namely, the loss we have sustained. Out of the Mhaisbad 
khar we have been deprived of 36 acres and some gunbhas. There is 
evidence in the case to show that lands corresponding in quality to the 
land of the khar fetched in Rs. 100 to Rs. 150 per acre. Some time ago 
the Collector purchased from U9 land from Mhaisbad khar for a public 
road, and he paid us at the rate of Rs. 100 per aore. Calculating the loss 
that we have sustained at the above rate, the amount of damages would 
exceed Rs. 4,000. 

With respect to the second breach, we claimed Rs. 4,000 in lump. 
The annual profits of these properties come to Rs. 215, which we used to 
receive. We have thus lost an annuity of Rs. 215 for seventy two years. 
Mamabibi had agreed to pay us the loss that we might suffer at the in- 
stance of her kinsmen. Even according [179] to English law we would 
be entitled to the value of the property at the time of the breach — Rolph v. 
Crouch (1) ; Dart on Vendors and Purchasers, p. 894. 

Macpherson (Acting Advocate General) with Narayan G.Chandavarkar , 
for respondent (defendant). — The two transactions must be dealt with 
separately. The first transaction is the sale of Mhaisbad khar by Ismail- 
khan. In ascertaining the measure of damages the value of the property 
at the date of the transaction must be taken into consideration and not 
that at the date of dispossession. The sale was effected in 1844 and the 
dispossession was in November, 1891. Between the two dates there was an 
enormous increase in the value of the land. With respect to the fixing of 
the dates to ascertain damages there is a great dearth of English authorities, 
but the American authorities are numerous. They show that the measure 
of damages must be taken on the date of the transaction — Mayne on 
Damages, edibioa of 1894, p. 212 ; Jenkins v. Jones (2). 

On the date of the mortgage by Mam tbibi in 1864 there was a previous 
charge of Rs. 901. Out of this sum the Court in the previous suit held that 
Rs. 200 were not a valid charge, and we were directed to redeem Kbatija’s 
share in Davudkhan’s and Ismailkhan’s estate. In DavuHkhan’s estate 

hersbarewas <%, and in that of Ismailkhan’s 2 - 4 , that is, both shares together 
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come to gf 2 . We were directed to redeem the two fractions on payment 
of Rs. 393-3*0. As to the measure of damages with respect to Mamabibi’s 
covenant of nineoy-nine years, wo contend that the measure of damages 
is the value of the property on the date of the mortgage — Mayne on 
Damages, p. 209 ; Parbuttee v. Misser Chimmun (3) ; Pitambar v. 
RamSuruni 4); Flureauv. Thornhill (5) ; Lock v. Furze (6); Bain v. 
Fothergil (7). 

Inveracity t in reply. — The cases cited are not applicable. The rule 
they lay down is applicable to cases of contracts for 6ale of land. It 
As an exceptional rule with a limited application — Dart on Vendors and 
Purchasers, pp. 1077, 1083. There was a [180] covenant in the present 

(I) L.R. 3 Exoh, 44. (2) 9 Q. B. D. 138. (8) 1 Agra B. 82. 

(4) 26 W. R. C.R. 7. (6) 2 W. Blackstone’s Report, 1078. 

(6) L. R. 1 0. P. 441. (7) £. R. 7 H. L 168. 
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case for quiet enjoyment, and English authorities support our contention — 
Wace v. Bickerton (1) ; Mayne on Damages, pp. 215, 219. 


JUDGMENT. 


Farran, C. J. — This is an appeal from the decree of the First Class 
Subordinate Judge at Thana. The defendant does not dispute his liabi- 
lity to pay damages. The only question is upon what basis the damages 
are to be estimated. 

The question is of interest. The facts are these. The defendant s 
grandfather Davudkhan owned a one-fourth share in cerbain kbars, named 
Mkaisbad, Ghat and Chole. As nothing turns on his interest in the khars 
being fractional, we shall, for the sake of convenience, speak of the khats 
of DavudkhaD,” indicating thereby his interest in them. 

In 1833, Davudkhan mortgaged khar Mhaisbad to the plaintiff s 

ancestor for Rs. 701 with possession. 

In 1834 and 1839 he mortgaged khars Ghat and Chole also to the 
plaintiff’s ancestor for Rs. 500 and 201 respectively with possession. 

Davudkhan died prior to 1844, leaving as his heirs his widow Mamabibi,. 
his daughter Khatijabibi, and his son Ismailkhan, without having redeemed 
any of the above mortgages. 

In 1644, Ismailkhan, purporting to be the owner by a deed of sale bear- 
ing date the 15th October in that year, sold Davudkhan’s Mhaisbad khar 
to the plaintiff’s ancestor for Rs. 1,601-8-0 which included the Rs. 701 
secured by mortgage upon it. The deed after reciting the purchase and 
sale contained the following covenant by Ismailkhan: — If with regard to 
the above share any of my kinsmen or any body else raise a quarrel I will 
answer for the same and pay whatever loss you may sustain in any manner 
on account thereof.” 

Ismailkhan died without issue before 1863, leaving his mother Mama- 


bibi and bis sister Khatijabibi as his heirs. 

On the 25th February, 1864, Mamabibi purporting to be the owner 
executed a further charge on Davudkhan’s Ghat and Chole kbars in favour 
of the plaintiff's ancestor. The deed (Ex. 43) [181] reciting the former 
mortgage and a further advance to Mamabibi of Rs. 900 provides that the 
mortgagee shall continue in possession of the mortgaged premises and 
carry on the vahivat of the same, paying the outgoings and receiving the 
income in lieu of interest for ninety-nine years from the date of the deed, at 
the expiration of which time Mamabibi was to redeem the mortgage and ta e 
back the land. The deed provides that the mortgagee is not to ask for 
the mortgage money, nor is the mortgagor to pay the same until tbe period 
fixed by the deed is over, and contains the following covenant If any 
of my kinsmen, &c., or anv body else puts forth his right or claim to the 
aforesaid property, I (Mamabibi) will answer for the same by spending 
my own money, and if you sustain loss in any manner, I will make good 

Khatijabibi survived Mamabibi. Tbe defendant Ahmedkhan is the son 
and heir of Khatijabibi. nQQ7 , . 

In 1887 the defendant Ahmedkhan filed a suit (No. 487 of 1887), to 
redeem and recover possession from the plaintiff of his share in Davud- 
khan’s three khars on payment of a proportionate amount of the original 
advances. He was allowed to redeem and was awarded possession of 

5- t h of the Mhaisbad khar and s§th of the Ghat and Ghole khars. 
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The present suit was thee filed by the plaintiff upon the covenants 
whiqh we have referred to, to reoover damages from the defendant Ahmod- 
khan as the representative of Ismailkhan in respect of the £fch of Mhaisbad 

khar and as representative of Mamabibi in respeot of the |~Jbh of Ghat 
and Chole khars of which respectively he had been dispossessed. The 
Subordinate Judge has awarded the plaintiff ^th of the purchase-money 

f Rs. 900-8-0) which Ismailkhan received for the equity of redemption of 
Mhaisbad, amounting to Rs. 375-3-4, and interest. 

The Subordinate Judge has not awarded to the plaintiff any sum in 
respeot of the ^kh of Gbat and Chole khars, as the plaintiff had received 

in the former suit a proportionate share of the mortgage money originally 
advanoed on these khars. The further damages claimed in each case he 
has considered to be too remoto and has not allowed. 

[ 182 ] It has been admitted in argument before us that the loss which 
the plaintiff has sustained in being deprived of ^th of Mhaisbad khar 

from which he has been ejected is the value of that fraction of the khar. 
This is so — Jenkins v. Jones (1). The respondent contends that the value 
of this fractional part is to be estimated as of the date of the purchase 
from Ismailkhan (15bh October, 1844), of which the purchase-money or 
price paid for it is the prima facie and only test. The appellant, on the 
other hand, contends that the loss which he has sustained is, and the 
damages which he is entitled to recover are, the value of that fractional 
part of the khar at the date of eviction, which he estimates at Rs. 5,421. 
Whatever that value is, the khar had unquestionably largely increased in 
value since the date of the sale by Ismailkhan in 1844. 

It is stated by Blackburn, J„ in Lock v. Furzi (2) that the doctrine laid 
down in Flnreau v. Thornhill (3) does not apply to the case of an executed 
contract, and that is stated in Dart’s Vendors and Purchasers to be the 
law (p. 1083, 6th Ed). A careful perusal of the judgments in the case of 
Bain v. Fothergill (4), in which the House of Lords recognised the doctrine 
of Flureau v. Thornhill and established it on the broadest basis, satisfies 
us that it was not intended by their Lordships to extend the doctrine to 
cases of executed contracts to which it had nob been previously applied. 

In the present case, there is, moreover, an express covenant on the 
part of the vendor to pay whatever loss the vendee may sustain in any 
manner on account of a successful claim to the land. 

Now in Bolph v. Grouch ‘5), which was the case of a tenant who was 
evicted from bis holding, the Court gave the tenant compensation against 
his landlord (in addition to the costs of unsuccessfully defending an action 
by the evictor) for the value of the lease to the tenant (£10 per annum) 
and also for the value of a conservatory which he had erected on the laud. 
So in Bunny v. Hopkinson (6) it was laid down that the measure of dama- 
ges in the event of eviction includes the amount expended [183] in con- 
verting the land to the purpose for which it was sold, and that the pur- 
chaser may recover not merely the value of the land, but also the amount 
spent ip the erection of houses subsequent to his conveyance: and in Lock 
v. Furze the Exchequer Chamber were unanimous in holding that the 
general rule of law laid down in Robinson v. Harman (7) “that where a 

(1) 9 Q. B. D. 128. (2) L. R, 1 C. P. 441 (454), 

18) 2 W. Blackstone ’0 Reports, 1078. (4) L. R. 7 H. L. 158. 

(5) L B,. .9 Exoh. 44. (6) 27 Beav. ; 566. 

(7) 1 Exoh. 8 65. 
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party sustains a loss by reason of a breach of contract he is, so far as 
money can do it, fco be placed in the same situation with respect to damages 
as if the contract had been performed, ’’ was applicable to the case of a 
tenant who is evicted seeking compensation from his landlord. There 
the Court, adopting the argument of Mellish, Q. C., gave the plaintiff the 
value of the lease which he had lost, calculated at the date of eviction. 

This was also the course taken in JVace v. Bickertonf l). It is, therefore, 
we think, correct to say that, according to the cases decided under English 
law, a purchaser or tenant evicted from his holding is entitled to recover 
the value of the land from which he has been evicted, calculated at the date 
of eviction, from a vendor or landlord who has guaranteed his title. In Dart 
(Vendors and Purchasers, p. 894) it is said : “ In the latter case” (that of a 
covenant for quiet enjoyment) “ it seems difficult to understand why the 
full value of the property as existing at the time of the breach of covenant 
should not be recoverable, especially when the property has been profes- 
sedly bought for the purpose of being improved by building or otherwise.” 

A different rule has, however, been laid down in America in several 
States. In Kent’s Commentaries (2) it is thus stated : — “The measure of 
damages in actions in these personal covenants is regulated in some degree 
by the rule on the ancient warranty. At common law upon voucher or 
upon the writ of Warrantia Chartoe the demandant recovered of the 
warrantor or heir other lands of equal value with the lands from which 
the feoffee was evicted. The value was computed as it existed when 
the warranty was made, so that though the land had afterwards 
become of increased value by the discovery of a mine or by buildings or 
otherwise, yet the warrantor was not to render in value according to the 
then state of [184] things but as the land was when he made the 
warranty. And when personal covenants were introduced as a substitute 
for the remedy on the voucher and warranty the established measure of 
compensation was not varied or affected. The buyer on the covenant of 
seisin recovers back the consideration-money and interest and no more. 
The interest is to countervail the claim for mesne profits to which the 
grantee is liable and is and ought to be commensurate in point of time 
with the legal claim to mesne profits. The grantor has no concern with 
the subsequent rise or fall of the land by accidental circumstances or with 
the beneficial improvements made by the purchaser who cannot recover 
any damages either for the improvements or the increased value. This 
appears to be the general rule in this country.” 

The Indian cases to which we have been referred — Parbuttee v. Misser 
Chimmun (3) and Pitamber v. Ram Surun (4) — do not touoh the point 
which we are now considering. In the former, however, the English rule 
which establishes that it is the value of the thing of whioh the covenantee 
has been deprived and not the price which he has paid which affords the 
measure of damages, is adopted. 

Mr. Mayne in his Work on Damages, after referring to the law in 
New York and several other American States as laid down in the passage 
from Kent above cited and to the rule in Massachusetts and Connecticut 
which gives to the evicted owner the value of the land at the time of 
eviction, states bis views of the law thus : — “I conceive that the doctrine 
laid down by Kent, C.J., is clearly the equitable rule where the improve- 
ments arise from causes of an entirely collateral nature, such as the growth 


(I) 3 D. G. and S. 751. (2) Kent, Vol. IV, p. 633, 8th ed. 

(3) 1 Agra R. 82. (4) 25 W. R. O.R. 7. 
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of a town, the formation of a railway, or the like. The ocoupier has 
had all the benefit of this inoreased value, so long as it lasted, without 
paying anything for it. Even supposing that he had sold again after the 
land had risen in value, and been forced to pay back to his purchaser 
according to that additional value, still he would be only repaying money 
which he had actually received and no more.” “But,” ha adds, “the 
same obvious equity seems by no means to exist when the additional 
value arises from the outlay of the plaintiff's own capital upon the land.” 

[1 85} From the above resume of decided cases and opinions of text 
writers upon this subject it appears that the strictly logical rule, which 
has been adopted by the English Courts, is to measure the damages by the 
value of the land at the date of eviction, while the majority of the American 
Courts, partially by an extended application of the rule in FLureau v. 
Thornhill {supra), and partially on the grounds of expediency and of a 
supposed equity, have limited the damages to the price paid or the value 
of the land at the date of purchase. Kent, C. J., in Staats v. Ten Eyck's 
Exesutorsi 1) says : “Upon the sale of lands the purchaser usually examines 
the title for himself, and in cases of good faith between the parties (aod 
of such cases only 1 now speak) the seller discloses his proofs and 
knowledge of the title. The want of title is, therefore, usually a case of 
mutual error, and it would be ruinous and oppressive to make the seller 
respond for any accidental or extraordinary rise in the value of the land. 
Still more burdensome would the rule seem to be if that rise was owing 
to the taste, fortune or luxury of the purchaser. No raau could venture 
to sell an acre of ground to a wealthy purchaser without the hazard of 
absolute ruin.” 

We think that it is not open to us to reduce the real damages arising 
from the breach of contract on the part of the defendant by the introduc- 
tion of considerations of expediency, or by an extension of the principle 
laid down in FLureau v . Thornhill (supra) to a case not within its purviow. 
The Legislature has not prescribed a different measure of damages in the 
case of contracts dealing with land from that laid down in the case of 
contracts relating to commodities. In this case the vendor knew of his 
defective title (as apparently did also the vendee) and yet chose to en f er 
into an absolute covenant. It is well known that land fluctuates in value. 
This may well be presumed to have been known to the vendee. In many 
cases the supposed rule of expediency would operate with hardship upon 
the vendee who, relying on the covenant of his vendor, has laid out money 
in improving the land. We do not speak of buildings erected on the land. 
They may give rise to different considerations. The equitable principle 
enacted in [186] 8 . 61 of the Transfer of Property Act will probably 
prevent the question from arising. The media via suggested by Mr. Mayne 
has no authority to support it. It is better for us to tread the beaten path 
than to search out devious and unexplored ways for relieving vendors from 
the natural effect of covenants which they are Dot bound to enter into. We 
must, therefore, decide that the measure of damages is the value of the 
land at the date of eviction. 

The land of which the plaintiff has been deprived consists of 36 acres 
and a fraction. There is no reliable evidence of its market value. Witnesses 
Nos. 20, 21, 23, 24, 37, 38, 49, 50. 51, 52, 53, 56, 57, 58 and 59 value the 
land at from Bs. 80 to 125 an acre : Rs. 100 is about the mean of the values 
given. The Collector awarded Rs. 100 to Rs. 150 for corresponding lands. 
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(1) 3 Caines, 111 </). 
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1895 This is supposed to be Rs. 15 above market value. The estimate of the 
Oct. 14. produce is a fallacious test of the market value, though in many cases it 
is the only one available. We, therefore, take the value to be Rs. 100 per 
Appel acr0 , or 3,600 in all. Of this sum the plaintiff has received Rs. 292, 
LATE which leaves Rs. 3,308 still payable. 

Civil As to the mortgaged land, it is difficult to arrive at the true damages. 

— - In ordinary cases a mortgagee, when deprived of his security, can only 
21 B. 175. r e C over his mortgage money as the damages for breacn of the covenant 
for quiet enjoyment. That is the true measure of damages, as he is liable 
to be paid off by his mortgagor at any time. Here the mortgage-deed 
contains a covenant on the part of the mortgagor not to pay off the 
mortgage for ninety-nine years. 

The proportionate share of principal due under the original mortgage 
in respect of the ^|th part of the Ghat and Chole khars was paid to 

the plaintiff at the time of the decree in the suit of 1887. In addition the 
plaintiff is entitled, we think, to damages for being deprived of a favour- 
able and, for many years, permanent investment. Mr. Inverarity 
calculates that the annual sum which in lieu of interest his client was 
receiving on that amount was Rs. 215, and he asks us to calculate his 
damage on the footing of his client being deprived of that annual sum for 
seventy-two years. In making an estimate of the loss of future [187] 
profits all circumstances must be taken into account. The profits may 
diminish. There is no certainty as to price. Though there is a covenant not 
to redeem for ninety-nine years, it is not certain that the Court would give 
full effect to it if a redemption suit were brought to test its validity. An 
extension of the Dekkhan Agriculturists’ Relief Act to the district would 
at once wipe it out. The Court in estimating the value of the prospective 
profits of this mortgage to the plaintiff must value them as a jury would. 
There is no fixed rule. We fix them at Rs. 1,000. 

The Court amends the decree of the lower Court by awarding to the 
plaintiff Rs. 4,308 instead of Rs. 375-3-4 with interest at 6 per cent, from 
date of the suit to the date of the payment and costs in proportion 
throughout. 

Decree amended. 

21 B. 187. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Gandy. 

BHAWANISHANKAR Ravishankar {Original Plaintiff), Appellant v. 

The Surat City Municipality (Original Defendants), Respondents.* 

[16th October, 1895.] 

Municipality— Bombay District Municipal Act (Bombay Act VI of 1873), s. 33t — 
Building— Notice— Building beyond area lor which permission is granted— Power of 
Municipality to order alteration or demolition of a building erected without notice or 
in excess of the permission. 

Under the B unbay Distriot Municipal Aot where an owner having obtained 
permission under s. 33 to build on one portion of his land builds on another 

• Second Appeal, No. 499 of 1894. 

f Section 33 of the Distriot Munioipal Act (Bombay Aot VI of 1873) : — 

33. Clause 1.— Before beginning to ereot any building, or to alter externally or add 
to any existing building, the person intending so to build, alter or add, shall give to the 
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portion without having obtained fresh permission-, if suoh part of his building as 

is outside the limits for whioh permission has been granted is built without 

notice, the Municipality oan in their discretion order it to be demolished. 

CR., 27 B, 221 ; 2 B 0 m. L.R. 572.] 

[188] Second appeal from fche decision of T. Hamilton, District 
Judge of Surat, in appeal No. 75 of 1892. 

Plaintiff gave notice to the Municipality of Surat that he intended to 
erect a new building on certain land belonging to him in the city of Surat. 

On receipt of the notice the Municipality sent their officer to inspect 
the land. The plaintiff pointed out to him the ground on which he 
wished to build, and produced his sanad, which specified the limits of 
his bolding. Tne officer measured the area indicated, and finding that it 
tallied with that shown in the sketch plan at the foot of the 9 anad, 
reported to the Municipality accordingly. 

The Municipality, upon this report, issued the necessary permission, 
authorizing the plaintiff to build on the ground for which he held the sanad. 

Plaintiff then built, nob only on the land so specified, but also on two 
plots north and south of that land, outside the area for which the 
Municipality had given permission. The Municipality thereuDon gave 
him a notice under s. 33, cl. (3) of the District Municipal Act (Bombay Act 
VI of 1873) ordering him, within fifteen days, to remove the building from 
the land on which he had encroached. 

Plaintiff then filed this suit against the Municipality to have it 
deolared that the notice was illegal, and for an injunction restraining the 
Municipality from demolishing his building. 

The Municipality pleaded that the land in suit was not comprised in 
the area on which plaintiff had obtained permission to build, that he had 
exceeded the limits given in the said permission, and that they were 
justified in ordering the removal of the building erected by the plaintiff in 
excess of the permission. 

[189] The First 01as3 Subordinate Judge at Surat found that the 
plaintiff had exceeded the limits of bis permission, and that the order of 
the Municipality was legal. He, therefore, dismissed the suit with costs. 

On appeal the District Judge of Surat confirmed the decree of the 
lower Court with costs. 

Plaintiff preferred a second appeal to the High Court. 

Kalabhai Lalubhai (with him C. H. Setalvad) for appellants: — 
The notice issued by the Municipality under s. 33 of the District 

Municipality notice thereof in writing, and shall furnish to them, if required to do so, 
a plan showing the levels at which the foundation and lowest floor of suoh building are 
proposed to be laid by reference to some level known to the Municipality, and all 
Information they may require regarding the limits, design, and materials of the pro- 
posed building and the intended situation and construction of the drains, sewers, privies, 
and cesspools (if any) to be used in connection therewith. 

Clause 2. — Within one month after receiving such notice the Municipality may, 
in writing, issue such orders not inconsistent with this Act as they think proper with 
reference to suoh buildiog. If the Municipality fail to issue written orders, whether of 
approval or otherwise, with reference to such building within the paid period, the 
person originally giving notioe may proceed to erect the building in question in the 
manner proposed by him to the Municipality, provided that such building be in accord- 
ance with the provisions of this Act. 

Clause 8.— -If such buildiDg be begun or made without the notice or without aflord- 
ing the information above prescribed, or in any manner eontrary to the legal orders of 
the Munioipality issued within the period aforesaid, or in any other respect contrary to 
the -provisions of thii Act* the person bo building shall be liable to the penalty herein- 
after-provided.andthe Municipality may, by written notice, require such building to be 
altered or demolished, as they may deem necessary. 
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Municipal Act not only speaks of building without permission, or in excess 
of the permission granted, but also speaks of encroachment. Treating; 
the notice as one relating to an encroachment, the Municipality has not 
complied with the requirements of the Act. Treating it as one under 
the latter part of s. 33, the Municipality had nothing whatever to do with 
the sanad, or the title to the property. If we produced the sanad, that 
ought not to make our position worse than it would have been if we had 
not produced the sanad at all. A sanad is no evidence of the actual area 
of land ; even if it were, the Municipality had no power to define the limits 
within which the building was to be erected on our own land. The main 
question is, whether the Municipality can order a building to be demolished 
so far as it exceeds the permission granted. The words in s. 33 of tho 
Act are : “ alter or demolish as the Municipality shall deem necessary.” 
The word * necessary' in this clause means necessary for the purposes of 
the Act — Lewis v. Weston- super-mare Local BoarcU 1). The mere fact that 
a building is erected without the permission of the Municipality does not 
render it liable to demolition. It only renders the owner liable to a fine 
or to a criminal prosecution. If a building is objectionable on grounds of 
sanitation, or for other valid reasons, and if it is built without permission, 

I admit that it would be liable to demolition. No such valid reason fe 
shown in the present case. I, therefore, submit that the order for the 

demolition of the building is illegal. 

Rao Saheb Vasudev J. Kirtikar , Government Pleader, for the Munici- 
pality : — The question is whether plaintiff could build £l90j without a 
previous notice to the Municipality. Section 33 makes such notice impera- 
tive. Here the permission given to the plaintiff to build was on the land 
specified in his notice ; while it is admitted that he subsequently built 
beyond that area. This he had no right to do. The superstructure on 
the excess land having been unauthorized tne Municipality had a right to 
compel its removal or demolish it themselves. See Dave Darishankar v. 
The Town Municipality of Umreth (2). 

JUDGMENT. 

Parsons, J. — This case raises an important question of municipal 
law. The appellant under s. 33 of the Bombay District Municipal Act 
gave notice to the defendants that he intended to build on his land, and 
stated that he held a sanad (Ex. No. 51) under the City Survey Act 
for that land. In this sanad the limits and tenure of the appellant’s 
holding were specified by plan and description (s. 10 of Bombay Act IV of 
1868). The defendants sent their daroga to inspect the premises, and the 
appellant pointed out to him the land on which he intended to build, and 
showed him his sanad. The daroga measured the land so pointed out, and 
found that it agreed in area with that specified in the sanad, and reported 
so to the defendants. The defendants thep gave the appellant permission 

to build on the land specified in his sanad. 

The appellant, however, built, Dot only on the land so specified, but 
also on land outside it on the northern and southern sides. The defend- 
ants thereupon, under cl. 3 of s. 33 of the Act, gave him a notice to de- 
molish so much of the building as was erected on land beyond the limits 
specified in his sanad. Hence the cause of action arose. 

It has been argued before us by Mr. Kalabhai for the appellant that 
the issuing of this notice is illegal, because (1) the defendants had no right 

(2) 19 B. 27. 


(1) 40 Ch. D. 55. 
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to defioo tbe limit^within which tho appellant should build on his own 
land ; UJ building in excess of the permission granted will nob justify the 
issue of a notice to demolish the excess ; (31 a notice of demolition is 
only justified where the building violates some rule of sanitation and cannot 

Hon S ° r S . t0 . ba ™ ade fco conform fc0 thafc rule; (4) the notice 
* j <.° f d . omollfc T lon 10 fchls ca se was not necessary and is purely a work 
of destruction. It seems to me that most of the argument is beyond the 
scope of the present case. 

It may be that so long as an applicant conformed to the orders of a 
Municipality passed with reference to an intended building, the latter 
could nob prevent his building on the whole of bis land, but as to this 
s ®? s °“ e 7 re “* rk:J A in Nagar Valab Narsi v. The Municipality of 
Dhandhuka (1). At the same time it is, I think, clear that an applicant 
havmg asked for and obtained permission to build on a specified portion 
of his land would not be justified to use that permission to erect a build- 
mg on another portion of his land. That is the case here. Anpellant 
asked for permission to build on the land specified in his sanad. That 
was the information he gave to the defendants regarding the limits of the 
proposed building. The defendants accepted that information and gave 
him permission to build within those limits. If the apnellant wished to 
build outside those limits, a fresh notice would be required to be given. 
tty not giving this notice, and by building without notice on the land 
outside the .limits for which notice had been given, the appellant built 

Without notice, and be became, therefore, liable to the consequences 
prescribed in cl. 3 of s. 33. 


In this view of the case it is immaterial to inquire whether the land 
so built on was the appellant’s own land or not, or whether the defend- 
ants could have prevented the plaintiff building on it after he had given 
notice. Building in excess of tho permission granted, that is to say, on 
land other than that for which notice has been given, seems to me to be 
simply building without notice so far as the excess land is concerned. 

I cannot accept the argument that a notice of demolition is not 
justified where a building, erected without notice, otherwise conforms to 
the orders of the Municipality as to materials, drains, sewers, &c., or can 
be altered so as to be made to conform fco them. It may be that where 
a building is otherwise unobjectionable the Municipality might allow it fco 
remain even if built without notice, but the power of deciding this question 

l “ fc J? e L192J ln8fcance at any rate given to the Municipality, and a 
Civil Court would not interfere with their rightful exercise of this power. 

pr ® 3 ® Dfc case fche defendants have deemed the demolition necessary, 
and have taken action accordingly. I cannot hold that they are not perfect- 
ly within their legal rights in so doing. I may point out to the appellant 
that he has been throughout in tho wrong. Having given definite in- 
formation as to the limits of his intended building he had no right to 
overstep those limits. When he purposed to extend those limits he 

r°“? f T hafc Can 8ti11 d0 * nameI y- a fresh notice 

specifying fche limits he wishes to build upon. 

With regard to the further point taken that no notice at all was 
' °, e f® 88ary 8lQC ® fcke a PPellant merely built on his old foundations, both 

h w 6 f ° U A d fcha u 18 nob the case ’ and D0 P° infc of 1^ 
18 involved in it. We confirm the decree with costs. 
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Candy J —Plaintiff gave notice to the Municipality of his intention 
to erect a new building, and he volunteered the information regarding the 
limits of this new building by staling that it would be constructed on the 
land covered by bis Citv Survey sanad, which specibes the limits of bis 
holding On the Mun eipal officer taking measurements in the presence 
ot the'plaintiff and finding that the limits pointed out by plaintiff corres- 
ponded with the limits specified in the sanad, the Municipality did not 
think it necessary to require any further information, and accordingly 

issued the necessary permission. 

Plaintiff then built on the land above described. He also built on 
two plots north and south of that land, outside the area for which the 

Municipality had given permission. 

The Municipality then gave him a notice under s. 33, cl. (3), of the 

District Municipal Act, ordering him, within fifteen days, to remove the 
building from the land on which he had encroached. .This is the notice of 
which plaintiff complains, and he brought this suit to have it declared 

illegal. 

It is evident that the notice is inaccurate so far as it speaks of 
encroachment on public land. Bub this may ba taken as surplusage 
The plan annexed to the notice, and the clear allegation on 1.193.1 
the face of the DOtice that it purported to be issued under s. 33, cl. [6) 
of the Act, are sufficient indications that plaintiff was required to alter 
his budding, bv demolishing so much as had been erected on the plots A 
and B which were outside the area for which the Municipality had given 
permission to build, because he had offended against the provisions of s. -3 

of the Act. 


There is no doubt that so much of the building had been erected 
without notice. Whether it was erected on plaintiff's own land' 
or not, it was erected without notice. It is no answer to say that 
no notice was necessary, because during the hearing of the ease some 
old foundations were found on digging the land adiacent to the house 
in dispute and under the land of the street That was not the reason on 
which plaintiff based his claim wheo he filed his suit. Mr. halabhai argued 
that building without permission and building in excess of permission are 
quite distinct. But it is evident that so much of the building as is in 
excess of the limits for which the permission was given is real y a building 
constructed without permission, that is, it was made without the notice 
prescribed. There can he do doubt, therefore, that the plaintiff was liable 

to the penalty provided in s. 74 (1) of the Act. 

But then comes the important question : Can the Municipality also 
in such a case call upon the person so building to pull down the portion 
built without notice, without in any way establishing the necessity for 
such an order ? Here it is not contended for the Municipality that the 
situation of the drains, sewers, privies and cesspools (if any) of the excess 
building is such that they (the Municipality) would have forbidden the 
erection of the excess building as it now stands, had due notice thereof 
been given in accordance with ol. (1) of s. 33 The contention of the 
Municipality apparently is that the mere fact that the plaintiff built 
a portion of’ his building without notice is in itself sufficient justification 
for the Municipality ordering the excess portion to be demolished. It 
is notorious that in Surat City there is considerable hostility on tho 
part of many of the citizens against the Municipality. If a man can 


130 




XI] B. RAVISHANKAR V. SURAT CITY MUNICIPALITY 21 Bom. 198 

obtain permission to build on land A, and can tben proceed to build 
on land A and B (B being possibly ten times as large as A), and (subject 
L194J to the penalty of a fine not exceeding Rs. 25 (s. 74, cl. (l)),oan defy 
the Municipality to touch the excess building, until they have discharged 
the otius of proving that such excess building is oonbrary to the require- 
ments indicated in ol. 1 of s. 33 of the Act, then in many cases the notice 
in writing required by ol. 1 of s. 33 will be a farce. The words at the 
ODd of cl. 3 of s. 33 are very wide. In addition to the penalty which may 
be exacted from the person building without notice, "the Municipality 
may require such building to be altered or demolished as they may deem 
necessary. ^ The Municipality are to be the judges as to which is neoessary. 

But there is nothing to oonneot the necessity with the sanitary require- 
ments indicated in cl. (1) of the section. 

Mr. Ralabhai referred to the case of Queen- Empress v. Veerammal (1) 
which was decided with regard to ss. 180, 263 of the District Municipalities 
Aot, 1884, (Madras) corresponding with the sections of the Bombay Act 
now under consideration. In that case the person intending to build 
(a lady) made the necessary application for a license, which the Muni- 
cipality granted, as regards a portion only of the applicant’s laud, as they 
required the rest for widening a lane. The building was erected on the 
whole land, and the builder was convicted of building contrary to the 
terms of the lioense- The High Court held that the Magistrate ought to 
have considered the legality of the order of the Municipality by which 
they declined to grant the applicant a license to build on her own land, 
simply because they intended to acquire it for public purposes. Mr.' 
Justice Best said : 

" is clear on a perusal of s. 180 that no power is thereby 
conferred on the Municipal Council of depriving owoers of the legitimate 
use of their land. The object of the section is no other than to ensure 
the safety and sanitation of buildings to be newly erected. What the 
Council has to consider under the section is the plan of the proposed 
building ; and the grounds on which the same can be disapproved are such 
as are stated in cl. (4).” 

The High Court, therefore, held that the original order of the 
Municipality being bad, no penalty could be enforced on the £ 1 95] 
builder, and no notice could be given to her requiring her to pull down 
the building. Here the license given by the Municipality was good. 
Whatever may be the object of s. 33 in requiring written notice of 
intention to build, with such further information as may be deemed 
necessary so as to ensure the safety and sanitation of the building to be 
erected, there is nothing in our Act limiting the power of the Municipality 
to alter or demolish a building which has been erected without any notice 
at all. ^It is not the practice of the Court to interfere with corporate 
bodies “ unless they are manifestly abusing their powers ” (Duke of 
Bedford v. Dauson (2). The Municipality are not bound to order the 
alteration or demolition of the building erected without notice. It is a 
matter entirely for their own discretion : and, unless it is shown that they 
have been manifestly abusing their powers, the Court cannot interfere 
It is possible to conceive a case in which the removal of an infinitesimally 
small excess building would involve tbe demolition of a large and 
expensive structure. I am not prepared to say that there may not be 

(1) 16 M. 230. (3) R( 20 Eq 353 
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casos in which on the facts it would be clear that the Municipality had 
acted mala fide and without the exercise of due discretion But the 
present suit has not b:en brought on sucn allegations; and 1 think, 
therefore, that it was rightly dismissed. 

Decree confirmed. 


21 B. 195. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


Madar Saheb and others ( Original Defendants), Appellanls^v. 
SANNABAWA GUJRANSHAH ( Original Plaintiff), Respondent. 

[lGbh October, 1895.] 


Landlord, and tenant —Lease— Lessee's 
to terms of lease— Absence of any 


covenant not to alienate— Alienation contrary 
clause as to re-entry — Ejectment Forfeiture. 


A clause in a lease whereby the lessee covenanted not to alienate, unaccom- 
panied by any clause for re-entry upon breach of the covenant, held to be a coven- 
ant merely and not a condition, and a suit for ejeotment brought by the lessor 
was dismissed. 


Narayan v. Ali Saiba (1) followed. 

[R., 26 M. 157 = 12 M.L.J. 189 ; 14 C L.J. 614 = 10 Ind. Cas. 489.) 


[196] SECOND APPEAL from the decision of J. L. JohnstoD, District 

Judge of Dharwar, in appeal No. 147 of 1893. . 

One Madar Salreb (defendant No. 1) obtained from the plaintiff a 
certain Diece of land on lease for building purposes and passed to him a 
rent-note agreeing not to sell or mortgage to any person the building to 
be erected thereon, and that such sale or mortgage, if made, should be 

invalid ; the document, however, contained no clause giving the plaintm 
the right of re-entry upon such alienation being made.. 

Madar Saheb built a house on the land and sold it to three persons 

(defendants Nos. 2, 3 and 4) in violation of his agreement. 

Plaintiff brought this suit; against Madar Saheb and his alienees to 
recover possession of the land, alleging that the terms of the lease had 

been violated. . . , , . 

The defendants denied that the lease contained any such agreement 

as was relied on by the plaintiff ; they also pleaded that Madar Saheb 

(defendant No. 1) was a perpetual tenant, paying an annual rent of Rs. 2 

to the plaintiff ; that defendants Nos. 2, 3 and 4 were willing to pay that 

rent ; and that the condition, if it did exist, was of a penal character, and 

as such should be relieved against. 

The Assistant Judge of Dharwar dismissed the suit, holding on the 
issues as follows : — (1) that the defendant No 1 took the ground as a 
permanent tenant ; (2) that the condition relied upon by the plaintiff was 
not a penal one, but it was inoperative and, therefore, not binding on the 
defendant and, therefore, he should be relieved from it ; (3) that the 
plaintiff was not entitled to recover possession of the land. He, therefore, 
dismissed the suit- 


• Seoond Appeal No. 666 of 1894. 
(1) 18 B. 603. 
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. 1“ appeal the District Judge of Dharwar reversed the decision of tho 
Assistant Judge, holding (1) that the defendant No. 1 took the land under 
the agreement relied on by the plaintiff, and his tenancy was liable to 
determine on bis breach of that agreement ; (2) that the condition was 
not of a penal nature and should not be relieved from ; (3) plaintiff was 
entitled to possession of the site and to the house also on valuation, if 
not removed by the defendants within three months’ time. 

[197] Defendants preferred a seoond appeal to the High Court. 

Narayan Oanesh Chandavarkar, for the appellants. 

Respondent in person. 

a ci Q authorities were cited during the argument. — Narayan 

’J' S ai ° a U) ! Shaw v. Coffin (2) ; Crawley v. Price (3); Doe v. Watti 4); 
Mohana v. Shehh Sadodin (5) ; Transfer of Property Act, 1882, s. Ill • 
Wood fall’s Landlord and Tenant, 325 ; Narayana Sanabhoga v. Narayana 

Nayak (6) ; Vyankatraya v. Shivrambhat (7) ; Tamaya v. Timapa 
Ganpaya (8). 

JUDGMENT. 

Jardine, J. The question to be decided is whether the promise 
made by the lessee not to alienate is a covenant merely to which the 
principle on which Narayan v. Ali Saiba (1) was decided applies, or whether 
it is a condition which dispenses with express right of re-entry in the event 
of breach. We treat the clause a3 a covenant only, following Shaw v. 
Coffin (2), which was approved in Crawley v. Price (3) aod distinguished 
from Doe v. Watt (4), where well known words of condition are used. See 
Coke on Littleton, s. 325. 

We must, therefore, bold that a suit for ejectment does not lie, 
whatever other remedy there may be — Mohana v. Shekh Sadodin (5). We, 
therefore, reverse the decree of the District Judge and restore the original 
decree; but order each party to pay his own costs in the appeal. 

Decree reversed. 


21 B. 198. 

[198] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


Ganesh Lala ( Original Defendant No. 4), Appellant v. 

Bapu and OTHERS ( Original Plaintiffs. dc.) t Respondents.* 

[12th November, 1895.J 

Minor- Estoppel-Fraud— Fraudulent representation by minor that he teas of one— 
Contract by minor. ' y 

A minor representing himself to be of full age sold certain property to A. and 
executed a registered deed of sale. The deed contained a recital that he was 
twenty-two years of age, 

ina8U J tb ^ h,rnfcOS0ta3ide khe Bale0D the f? round of his minority, 
that he was estopped. 


(1) 18 B. 603. 

( 4 ) 8 B. & 0. 308, 

(7) 7 B. 266. 
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Second appeal from the decision of Rao Bahadur N. G. Phadke, 
Joint First Class Subordinate Judge, A. P. f of Sbolapur. 

On 10th June. 1885, two brothers, Bandu and Bapu and their mother, 
Bhagubai, as euardian of a third brother, Devman, who was a minor, 
executed a registered deed of sale of certain family property to one Kushaba, 
the third defendant. There was no question as to Bandu having at that 
time attained majority. As to Bapu, however, the sale-deed recited that 
he was twenty-two years of age. Bhagubai had on 30th November, 1877, 
obtained a certificate of guardianship and administration to the estate of 
all three sons who were then stated to be fifteen, nine and five. 

Kushaba (defendant No. 3) duly obtained possession of the property 
he had purchased, and he subsequently sold it to Ganesh Lala Pardeshi 
(defendant No. 4), who purchased it in good faith and for valuable 
consideration. 

In 1891 a suit was brought by Bapu for himself, and as guardian of 
his brother Devman, to have the sale-deed cancelled and to recover 
possession of the property. Bhagubai and Bandu were joined as defendants 
to the suit. The main grouuds upon which plaintiffs based their claim 
were that (1) they were minors at the time of tne sale and (2) that the 
sanction of the District Court had not been obtained to the sale. Bhagu- 
bai (defendant No. 1) denied knowledge of the sale. Bandu (defendant 
No. 2) and Kushaba (defendant No. 3) did not appear. 

[199] Defendant No. 4 (Ganesh) contended that Bandu and Bapu 
had ceased to be minors at the date of the sale, and that they were living 
together with Devman (plaintiff No. 2) and their mother; and that the 
sanction of the District Court was not necessary. 

The Subordinate Judge of Barsi found that the sale-deed was proved ; 
that when the sale deed was passed in 1885, Bapu was a minor, seventeen 
or eighteen years of age, but that as he had fraudulently induced defendant 
No. 3 to believe him to be twenty-two years old and to act on that belief, 
he was estopped from avoiding the sale. 

As to the second plaintiff Devman, who was admittedly a minor, the 
Subordinate Judge held that Bbagubai’s certificate of guardianship being 
still in force, Bapu could not sue as guardian of the minor. The Subor- 
dinate Judge, therefore, dismissed the suit, but without prejudice to the 
rights of the minor Devman, plaintiff No. 2. 

In appeal by the plaintiffs the Joint First Class Subordinate Judge, 
A. P., of Sbolapur awarded plaintiff No. l’s claim. He observed : 

“ According to the Indian Majority Act, plaintiff No. 1 was a minor at 
the time and was under a legal disability rendering him incompetent to 
enter into a transaction like the sale in dispute, notwithstanding the fact 
that he had good intelligence and had attained understanding powers. The 
certificate of administration issued to the defendant No. 1 being still in 
force, at least as regards plaintiff No. 2, who is still a minor, the plaintiff 
No. 1 cannot properly and legally represent him. See Atmaram JSari v. 
Anandibai kom Ganesh (1). 


(1) P. J. (1885), p. 199. 

134 


GANESH LALA V. BAPU 


21 Bom. 201 



In this state of things, permission of the District Court was a 
-condition precedent to the validity of the sale to defendant No. 3 aooordiog 
to the Minors Aot of 1864.” 

Against this decision defendant No. 4 preferred a seoond appeal to the 
High Court. 

Mahadev Bhoskar Chaubal y for the appellant (defendant No. 4). — 
There is no doubt that plaintiff No. 2 cannot sue by any other person 
except his certificated guardian. 

But as regards plaintiff No. 1, he joined in the sale to Kusbaba 
(defendant No. 3) though a minor, representing himself to be 
twenty-two years old. As a matter of fact it has been found by 
L200J the District Judge that be was eighteen years of age at the time ; 
but the District Judge holds him to be a minor, because the certificate of 
his guardianship under Act XX of 1864 bad not been cancelled. He relies 
for this decision on the Indian Majority Act (IX of 1875), s. 3, whereby the 
age of majority is fixed at twenty-one years. But it is doubtful whether 
the fact of a guardian having been once appointed is sufficient to bring the 
case within the first clause of s. 3 of that Act. See Yeknath v. Warubai (l). 

Under the Hindu law, Bandu, the eldest son, became the manager of 
the family on his attaining majority, and ousted the mother, who was a 
guardian under the certificate, and became thenceforth the guardian of the 
person and property of plaintiff No. 1. See Act XX of 1864, s. 30 ; Savage v. 
Foster (2). The doctrine of estoppel applies to a minor — Wright v. Snowe (3); 
Kerr on Fraud, 122. Fraud binds infants — Evroy v. Nicholas (4). 

Manekshah Jehangirshah, for the respondent (plaintiff No. 1).— The 
doctrine of estoppel does not apply to a minor ; if it did, a minor would be 
able to enter into a valid contract of sale. Simpson on Infants, p. 42, 
shows that a minor is not bound by recitals in deeds which he has joined 
in executing. Section 18 of Act XX of 1864 gives the rule of law on the 
subject. 


1895 

Nov. IQ- 

Appel- 

late 

Civil. 

21 B. 198.. 


JUDGMENT. 

Jaedine, J. — The plaintiff No. 1 (Bapu) being at the time seventeen 
or eighteen years of age, and a ward under Act XX of 1864, and, therefore, 
a minor by operation of the Indian Majority Act, IX of 1875, s. 3, joined 
actively in the contract of sale, dated the 10th June, 1885, which contained 
a statement that his age was twenty-two years. We infer, as did the 
Subordinate Judge, that this statement induced the defendant No. 3 
(Kushaba) to purchase the property. Bapu seeks to have the sale set 
aside in his favour on the ground of his minority. The Subordinate Judge 
applied the doctrine of estoppel by fraud, and rejected the claim of Bapu 
against defendant No. 3 and his vendee (defendant No. 4), as neither of 
them were put on inquiry as to the age of Bapu. ' The lower Court of 
appeal ignored this doctrine, and [20 1] held that the defendant No. 4 
must have been put on inquiry at the time he bought from defendant 

No. 3. 

It has been contended by Mr. Manekshah that the rule of estoppel 
nannot be applied to a plaintiff asking to rescind a transaction knowingly 
entered into by him when an infant, even though be may have made 
statements untrue m faot. The exception of an infant is not made in 
s. 1 15 of the Evidence Act, nor suggested in the authoritative decision 


(1) 18 B. 986. 

(8) 9 Da Gex & 8. 891. 
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on the meaning of that section by the Privy Council in Sarat Chunder v. 
Gopal Chunder (1), nor in Mills v. Fox (2), where the difference between 
cases depending on estoppel aud contract is exDlained. Proof of frau 
on the part of the infant is not essential. Wright v. Snowe (3) shows 
these propositions, and that the infant could not afterwards, as plaintiff, 
get the aid of a Court to treat his deed as a nullity when the other party 
had acted upon it. The cases we have cited govern the present and 
justify the original decree. The Court reverses the decree of the lower 
Court of appeal and restores that of the Subordinate Judge. Costs ot 
both appeals on the plaintiff Bapu. 

Decree reversed. 


21 B. 201 (F.B.) = Chitty’a S.C.C.R. 482. 

SMALL CAUSE COURT REFERENCE— FULL BENCH. 

Before Sir C. Farran, Kt., Chief Justice , Mr. Justice Strachey 

and Mr. Justice B. Tyabji. 


MULJI Lala AND OTHERS ( Plaintiffs ) v. LiNGU MAKAJI 
and another (Defendants).* [14th February, 1896.] 

Limitation-Limitation Act (XV of 18771. s. 19 -Acknowledgment- Stamp Act {I of 
1879), sch. I. art. 1. and s. 34- Evidence. 

An acknowledgment of a debt coming under art. 1. sch. I, of the Stamp Aot 

I of 1879 cannot, if unstamped, be given in evidence for any purpose including 
the purpose of saving limitation. 

[Rel., 66 P.R. 190G = 73 P.L.R. 1907 ; R., 30 C. 637 ; 31 0. 195 = 8 G.W.N. 168.] 

REFERENCE by C. M. Cursetji, Third Judge of the Bombay Small 
Causes Court, under tho provisions of s. 617 of the Civil [202] Procedure 
Code (Act XIV of 1882) for the opinion of the High Court. The reference 

was as follows : — no 

•' This suit was filed on the 18th September, 189o, and is for Rs. 102, 

balance of an account for price of grain sold. The balance is adjusted, 

written out, and signed in plaintiffs’ book by the defendants on the 21st 

October 1892. The defendant No. 1 alone appeared. He denied the 

adjustment and the signing of the account balance acknowledgment. He 

also pleaded limitation. I have found that the account was adjusted ; 

and the acknowledgment of the balance was signed by the defendants 

and on the point of limitation 1 have found that the claim is barred, 

as the said acknowledgment on which this suit is brought is not 

stamped in accordance with law, and is, therefore, inadmissible in 

evidence 

“ 3 The accounts between the parties stood as follows At the 
beginning of Samvat 1947 (1890-1). the opening balance brought over 
from the preceding year was Rs. 105. Further supplies debited up to 
Kartik Sudh lltb, Rs. 7-2-0, whilst the credit side shows payments 
Rs. 9-2-0. Since Kartik Sudh 11th, Samvat 1947 (November, 1890), 
the dealings have ceased entirely. On Kartik Sudh 1st, Samvat 1949 
(21st October, 1892), balance Rs. 102 is brought forward, the account is 


• Small Cause Coart Reference No. 23880 of 1895. 

(2) 37 Ch. D. 153. (3) 2 De Gex & 8. 321. 
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adjusted, and bbe defendants acknowledge the same by signing the balance 
entry. 

4. A true copy of the acknowledgment is annexed and is marked 
A* The following is a correot translation of the same. 

“'The account of two persons Kamati Lingu Makaji and Vitboba 
Lingu. Samvat 1949. 

Rs. 102. Kartik Sudh 1st, day of the week Friday. The old 
account being made up, and all the accounts being considered, 
Rs. 102 (in letters rupees one hundred and two) in full up to 
the 21st day of October, 1892. After making up all accounts, 
this writing is made and given. 

The signature of Kamati Lingu 
Makaji Rs. 102 (in letters), 
his own hand. 

[ 2 03] The signature of Vithoba Lingu 

Rs. 102 (also in letters), all 
account being made up, dated 
21st October 1892, his own 
hand.’ 

5. This acknowledgment not being stamped. I have held, is not 
admissible in evidence, and thus this suit must fail, as but for such 
acknowledgment the claim on the grain account would clearly be time- 
barred. 

‘ 6. The plaintiff's vakil, however, contends that this acknow- 
ledgment could be received in evidence under s. 19 of the Indian Limita- 
tion Act to keep such claim alive, and relies on a recent decision of the 
Bombay High Court — Fatcchand v. Kisan (1). 

“ 7. But for this ruling I should have had no hesitation in holding 
the present claim to be barred. A consideration of this decision, however, 
has left my mind in considerable doubt, and it is, therefore, with the very 
utmost diffidence I make this reference, and most respectfully submit that 
the point decided there deserves to be reconsidered.” 

(Tbe learned Judge after discussing the point continued.) 

’‘With these remarks I beg to submit the following question for the 
opinion of the Honourable tbe High Court : — 

" Whether an acknowledgment of a debt requiring to be stamped 
under the Indian Stamp Act I of 1879, and not duly stamped, is admissible 
in evidence to save the debt from being barred under the provision of s. 19 
of the present Indian Limitation Act? ” 

C. E. Setalvad ( amicus ounce) for plaintiff’ argued that the 
acknowledgment was admissible. He cited Fatechand v. Kisan (l); 
Venkaji v. Shidramapa (2) ; Bishambhar v. Nand Kishore (3) ; Morns v. 
Dixon (4) ; Mitra on Limitation, p. 239. 

Kazi Kabirudin ( amicus ounce) for the defendant. He cited Ranch- 
hoddas v. Jeychand (5); Chowksi Himutlal v. Chowksi Achrutlal(6) ; 
Fatechand v. Kisan (1). 

JUDGMENT. 

[204] FaRRAN, C. J. — We consider that tbe question submitted to 
us by this reference is in too general terms. Such questions should be 
confined to tbe point of law arising in tbe particular case before the Court ; 

(1) 18 B. 614. (‘2> 19 B. 663. (3) 16 A. 56. 

(4) 4 Ad. and E. 845. (5) 8 B. 406. (6) 8 B. 194. 
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but as the form of the entry is given in the reference, and it was not 
disputed in the Small Causes Court that it was an acknowledgment 
within the meaning of art. 1, sch. I, of the Indian Stamp Act I of 
1879, we can, we think, treat the question as confined to acknowledgments 
falling within the scope of that article. As, however, in the arguments 
addressed to us by the learned counsel who as amici curia appeared for 
the plaintiffs and defendants, respectively, to whom cur acknowledgments 
are due, it was contended for the plam'iffs that the acknowledgment 
which was sought to be put in evidence in the Small Cause Court might 
be read as not fulfilling the conditions of the article, we should add that 
the acknowledgment, in our opinion, fulfils all the requirements of an 
“acknowledgment of a debt” given in the article. 

That being so. we are clearly of opinion that an acknowledgment fulfill- 
ing the conditions of art. I of the schedule cannot, if unstamped, be given in 
evidence “ for any purpose.” The words of s. 34 of Act I of 1879 appear to 
us to be free from ambiguity, and to prevent an instrument which is charge- 
able with a one-anna stamp, and which cannot- be admitted on payment 
of a penalty, from being admitted in evidence for any -purpose , includ- 
ing the purpose of saving limitation. The insertion of the italicised words 
in the later Act after it had been held under the former Act XVIII of 
1869, s. 18 (which did not contain them), that the unstamped documents 
could he admitted in evidence “ for a collateral purpose, renders this, 
we think, free from doubt; and if the decision in Fatechand v. Kisan fl) 
was intended to decide the contrary, we feel unable to agree with it. We 
are not, however, satisfied that such is the necessary meaning of that 
decision. It will be seen from a reference to the facts that the Subordi- 
nate -Judge who heard the case was of opinion that the acknowledgment 
there in question was not intended to supply evidence of the debt, 
while it does not appear what view the District Judge took of the 
[205] document. The decision of the High Court will, in our view, be in 
accordance with the provisions of the Stamp Act, if it took the same view 
of the instrument as the Subordinate Judge. There are doubtless expres- 
sions in the judgment which tend to show that the Court^ wept further, 
but the omission of all reference to s. 34 of the Stamp Act no instrument 
shall be admitted in evidence for any purpose ’’—leads to the inference that 
the judgment does not convey the exact meaning of the learned Chief 
Justice. In each case, the instrument of acknowledgment must be care- 
fully examined in connection with the surrounding circumstances to 
ascertain whether it has been signed to supply evidence of a debt- 
Binjaram v. Raj Mohan Roy (2); Bishamber v. Nand Kishore J }. Upon 
the result the decision as to the admissibility or non-admissibility of the 

unstamped acknowledgment will depend. 

We answer the question proposed to us in the negative. 


(I) 18 B. 614. 


(9) 8 C. 282 (288). 
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21 B. 205. 

ORIGINAL CIVIL. 

Before Mr. Justice Strachey. 


Sardarmal Jagonath ( Plaintiff ) v. Rao Bahadur Aranvayal 

SabhaPathy Moodliar ( Defendant ). 

C. Agnew Turner, Official Assignee, Claimant* 

[2nd July, 1896.] 

Partnership— -Insolvency — Insolvency of one partner — Vesting order — Subsequent decree 
against insolvent, and attachment of the firm's propeity in execution — Claim by 
Offi-ial Assignee to set aside attachment — Civ\l Procedure Code (Act XIV of 1882), 
s. '278, ec stq. — Summons taken out in wo»g name — Amendment of summons at 
hearing— Practice— Procedure— Act of insolvency — Jurisdiction of Insolvent Court — 
Indian Evidence Act (I of 1872), 5 . 44 . 

The defendant was the manager of a joint Hindu family consisting of himself 
and two nephews oarrying on a family business in Bombay, Madras and ether 
places. In a suit brought in the High Court of Bombay against him as manager 
of the said joint family a decree was passed on the 11th April, 1896, which was 
in terms against the defendant alone. On the same dav certain property in 
Bombay, in which (as found by the Judge) the nephews and the defendant were 
jointly interested, was attaohed in execution of the decree. Two days previously 
fiowever, viz., on the 9th April, 1896, the defendant had beeu adjudged an 
insolvent by the Insolvent Court at [206J Madras under s. 9 of the Indian 
Insolvent Act (Stat. 11 and 12 Viet., c. 21). On the 6 tb May, 1896, the official 
assignee took out a summons to have the attachment removed. 

Held, that the claim of the official assignee must prevail and the property be 
released from attachment. As at the time of the claim of the official assignee 
the defendant's schedule had not been filed, tbe olaim w>:s, therefore, governed by 
s. 278 and the following sections of the Civil P-ocedure Code (Act XIV of 15«2). 
As at the time of the attachment the defendant's interest iu the property had by 
the vesting order befen completely divested from him and vested in ihe official 
assignee, tbe property was in his possession partly on aocount of the official 
assignee and partly on account of the solvent partners of his firm ; that is, wholly 
on account of other persons. All his property and all he could honestly dispose 
of, whether for bis owo benefit or for tbe benefit of the joint family, had prior to 
the attachment passed to the official assignee, and, consequently, there was 
nothing which the decree-holder could attach and sell. 

Where subsequently to tbe insolvency of one of several partners in a firm, a 
decree is obtained against the firm and property of the firm is attached in execu- 
tion, such attachment should be removed. By allowing the execution, the 
solvent partners abandon their right of administering the joint estate, and in the 
interest of the' joint creditors tbe deoree-holder must be restrained from going on 
with the execution, and the partnership assets will be applied by the Insolvent 
Court iu paying the joint creditors rateably, tbe official assignee receiving tbe 
insolvent’s share of the surplus and the rest being handed over to the solvent 
partners. 

By mistake the summons in this case purported to be taken out by the official 
assignee of Bombay, omitting to describe him as constituted attorney of the 
offioial assignee of Madras. 

Held, that the summons might be amended at the hearing by substituting 
the name of tbe official assignee of Madras and disposed of on that basis. 

It was contended that the creditor’s petition in the Madras Insolvent Court 
disoloBed no aot of insolvency which could legally justify an adjudication under 
a. 9 of the Indian Insolvent Act (11 and 12 Viet., c 21), aud that the adjudica- 
tion order was, therefore, made by a Court not competent to make it within the 
meaning of s. 44 of the Indian Evidenoe Act (I of 1872). and that, oouseauently, 
both it and tbe vesting order were nullities, and the offioial assignee of ‘Madras 
had do title to the attached property. 
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Ueld, that the order, although it might be erroneoua and subject to reversal 
on appeal, was within the competency of the Madras Insolvent Court. 

Held. also, on the evidence, that there was no proof of such coHusiou between 
the creditor and tbe insolvent in obtaining the order of adjudication 
bring that order within s. 44 of the Indian Evidence Act (I of 18.2).| 

[Appl , 22 A. 209 = 20 A.W N. 69 ; 28 M- 20 (2S» = 14 414 ; R., 30 A. 486 = 5 

** P-R- >912 = 242 P.W.R. 1912 

= 23 P.L.R. 1912 (Sup.) = 13 Ind. Cas. 568.] 

IN chambers. Summons obtained by the official assignee calling on 
the plaintiff to show cause why an attachment levied by him on prcpei y 

of the defendant should not be removed. , > 

[207] The plaintiff filed this suit on the 31st March, 1896, to recover 
Rs. 7,482-6-2 from the defendant. This suit was a summary suit, and on 

the 11th April, 1896, the plaintiff obtained a decree for fchQ „*!? de- 
claimed. On the same day (11th April), the sheriff in execution of the 

decree attached certain property of the defendant. 

In the meantime, however, viz., on the 9th April, 1896, the defendan 

had been adjudicated insolvent by the Court for the Belief o lD9olve °‘ 
Debtors at Madras under s. 9 of tne Indian Insolvent Act (Stat. 11 an 
12 Viet., 0. 21), and on tbe 6th May, 1896, tbe official assignee of Bombay 
as the agent of the official assignee of Madras took out this s“““° os k ° 
have the attachment removed. By mistake tha summons omitted to 
describe the claimant as the constituted attorney of the official assignee 

° f W Sco« '(for the plaintiff) showed cause. The plaintiff i3 . 0D ‘ ltled b ° 
attach the property. He cited Ketlilamrm i v Kelappan U) . -.parts 
Coales • In re Skelton (2j ; Hari v. Jairam (3) ; Yate Lse on Bankruptcy, 
p. 484; Morgan v. Marquis (4) ; Harvey v. Cnckett (5) ; Kalyanbhai v. 

Motiram (G). 

Macpherson in support of the rule. 

JUDGMENT. 

q T RACHBY I .—' This is a Judge’s summons taken out by Mr. C. A.. 
Turner, the official assignee of the Court for the Rehef o fl^so vea^ ^ 
ors at Bombay, and the constituted attorney o e * . N ^ 

'iR s? r„o six . «. ..«"•»» «■ ■ » »• “°°° a 

the nrouertv is not liable to such attachment. 

The decree ' was passed on the 11th April. of the 

nlaintiffs in a summary suit upon hundis, under Chap. XXXIX 1208J of the 

Cede On the same date the plaintiffs app f aid andTe 
bv attachment of various properties unaer ss. 268, ,269 ^ud 270. and the 

properties were accordingly attached by the sheriff. On the 9th April, 

that is two days before the decree and attachment, the judgment-debtor 

was, on the petition of another creditor, adjudged to have committed an 
act of insolvency, by an order of the Insolvent Court at Madras and on 
the same day the usual vesting order was made, vesting all his estate 

(2) 5 Ch. D. 979. 
l5) 9 Exch. Rep. 145. 
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and effects in the official assignee of that Court. On the 15th April, 
Mr. Turner, acting on behalf of the official assignee of Madras, wrote to the 
sheriff informing him of the adjudication and vesting order, and requesting 
him to remove the attachment, and, the request not having been complied 
with, took out the present summons. The plaintiffs have appeared and 
shown cause against the summons upon various grounds which I have 
now to consider. 

The first objection raised by Mr. Scott, who appears for them, is 
that the summons has been taken out by and in the name of a claimant 
who, as shown by his own affidavit, neither has nor alleges any interest 
in the property attached and that it should he dismissed on that preliminary 
ground. In the summons the claimant is described as “ Charles Agnew 
Turner, the Official Assignee of Bombay, residing at Malabar Hill outside 
the Fort of Bombay.” In Mr. Turner’s affidavit of the 1st May, 1896, in 
support of the summons, be states that he is the constituted attorney of 
John George Reman, the Official Assignee of the Court for the Relief of 
Insolvent Debtors at Madras and assignee of the estate and effects of the 
insolvent defendant. The affidavit further sets forth the adjudication and 
vesting order of the 9th April, the attachment of the 11th April, the 
contention that the attachment is void and inoperative as against the 
said John George Reman, and the correspondence with the sheriff, and 
concludes with a prayer for the removal of the attachment. It is thus 
•obvious that the description, in the summons, of Mr. Turner as the 
claimant is incorrect, the real claimant being Mr. Reman, for whom 
Mr. Turner only acts as a constituted attorney, and that Mr. Turner cannot 
claim the attached property in his own name, as he alleges no interest in 
it on his own account. 

[209] It was suggested that under s. 2 of the Powers of Attorney Act 
VII of 1882, Mr. Turner, as the attorney of Mr. Reman, could make 
this claim on Mr. Reman’s behalf in his own name. That provision is a 
reproduction of s. 46 of the Conveyancing and Law of Property Act, 1881. 
Even if it could be held to enable the donee of a power of attorney not 
only to execute instruments in pursuance of the power, but to institute 
and carry on legal proceedings in his own name, I am disposed to think 
that it would only apply where the donor authorized the donee to act in 
his own name, and this has not been shown to be the case here. 

The question is whether the summons should be dismissed as taken 
out by a claimant having no interest in the property attached, or whether 
the insertion of Mr. Turner’s name should be regarded as a misdescription, 
and the summons amended by substituting the name of Mr. Rernan as the 
real claimant. Having regard to all the circumstances, I think that the 
latter course should be adopted. In the first place, the summons itself 
refers to Mr. Turner’s affidavit, which shows that the real claimant of the 
property is Mr. Reman, and that Mr. Turner claims only as his attorney. 
The summons, which is dated the 6th May, was served Dext dav on the 
plaintiffs’ attorneys ; on the 8th May a copy of the affidavit was sent to 
them, and on the 10th June an affidavit in reply was made by one Hajari- 
mal Chotmal on the plaintiffs’ behalf. That affidavit contests the validity 
of the Madras Court’s order of adjudication, and annexed to it is a certified 
copy of the creditor’s petition on which the order was made, and copies of 
a correspondence between the plaintiffs’ attorneys and the Clerk of the 
Madras Court. This is not, therefore, a case in which there has been or 
oould be any mistake on the part of the plaintiffs or their advisers as 
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to the claim being made by Mr. Turner not in his own right but on 
behalf of Mr. Kernao. That does not alter the fact that Mr. Turner 
could not properly make the claim under s. 278 in his own name, but 
it is a reason for treating the matter as a misdescription which may, 
without impropriety or risk of injustice, be set right by 
In Carter v. Misree Lai (1), a suit to establish the right [21 0J of 
a claimant to attached property was brought by Mr Carter, agent 
and general attorney of the official assignee of the Calcutta ^nsoWent 
Court, in bis own name; and, on appeal, the Allahabad High Court, 
instead of dismissing the suit, remanded it to the Court of first instance 
with a direction to return the plaint for amendment, and retry all the 
quest ions in dispute between the parties. Ifr as contended by Mr. Scott, 
the analogy of a suit should be followed, s. 27 of the Civil Procedure Code 
allows the substitution of the right plaintiff for one in whose name the 
suit has been wrongly instituted through a bona fide mistake. In the case 
of a claim under s. 278 there is no provision which prevents me from 
looking to the substance of the thing and allowing the application or 
summons to be amended by substituting the name of the real claimant, 
where I am satisfied that the wrong name has been used through a 
bova fide mistake, that the other parties have been in no way misled or 
prejudiced, and that the only result of dismissing the summons would be 
that a new summons could be taken out in the proper name I shall 
therefore, allow the summons to be amended by substituting the name ot 
John George Reman, the official assignee of Madras, for that of Charles 
Agnew Turner, and shall proceed to dispose of the summons on 

that basis. . . , , 

The next objection raised by Mr. Scott is more serious. It »s that 
the order of adjudication of the Madras Insolvent Court upon whmh the 
vesting order is based was delivered by a Court not competent to deliver 
it within the meaning of s. 44 of the Indian Evidence Act (I o 1972) 
that consequently both it and the vesting order are nullities . and that the 
official assignee of Madras has, therefore, no title to the property of the 
judgment-debtor which has been attached. This objection is based on 
on t“e contention that the creditor’s petition in the Madras Court d.s- 
^oses no act of insolvency which could legally justify an a ^.cation 
under s 9 of the Indian Insolvent Act, Stat. 11 l. 2 v‘ct., e. Jl. 

The petition purports to be made by a creditor of the ludgrnent.debtor 
residing io the town of Madras ; it alleges a petitioning creditor s debt and 
sSeXt the debtor, up to the 31st March 896 bad oarrie on be 
business of a cotton merchant in Madras and at Bellary. It also states 
that on or about [211] the 31st March, thedebtorm consequence of being 
In pecuniary d.fficalt?es, and not being able to meet his debts in the usua 
course of business, closed his places of business at Ballary and Madras. It 
further states that, ou or about the 1st April the debtor, with intent to de- 
feat and delay his creditors, left his usual place of abode in Brucepettah, 
Bellarv. It adds that, io consequence of thedeborhavingfailed m business, 
tba present plaintiffs have filed suit Nv>. 181 of 1896 m this Court and are 
about to obtain a decree and issue out execution. It does not specify which 
of tha acts of the debtor which it mentions are acts of insolvency, but it 
prays that be mav be adjudged to have committed an act of insolvency, 
and that the proper order may thereupon be made. The order of adjudica- 
tion of the 9th April refers to the petition, declares and adjudges that the 
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debtor has committed ao aot of insolvency, and directs a vesting order to 
be issued and a schedule to be filed. In pursuance of this order the usual 
vesting order was issued on the same dafe. Mr. Scott contends that no 
aot of insolvency within the meaning of s. 9 of the statute is shown upon 
the face of the petition. He argues that neither the closing of the debtor’s 
places of business at Bellary and Madras in consequence of pecuniary 
difficulties, nor his departure, with intent to defeat or delay creditors, from 
Bellary a place outside the limits of the jurisdiction of the Madras High 
Court — was an act of insolvency, and that the Madras Insolvent Court 
was, therefore, not competent under s. 9 of the Insolvent Aot to adjudge 
the judgment-debtor to have committed an act of insolvency. 


It appears to me that this argument ignores the distinction between 
an order which a Court is not competent to pass and an order which, even 
if erroneous in law or in fact, is within the Court’s competency. To sustain 
an objection that the Madras Insolvent Court’s order is a nullity conferring 
no title to the debtor’s estate on the official assignee, it is obviously not 
sufficient to prove that the order was wrong. To hold otherwise would 
virtually erect into a Court of appeal from the Insolvent Court, not 
only this Court, but every Court in which the official assignee might 
sue or be sued, and would be inconsistent with s. 41 as well as s. 44 
of the Evidence Act. What, then, [212] is the test of whether the 
the order of adjudication in this case was Dot merely wrong, but an 
order which the Insolvent Court was not competent to make ? In 
Ketlilamma v. Kelappan (1) it was held that the words " not competent” 
in s. 44 refer to a Court acting without jurisdiction, and that the decree 
of a Court in a suit which should have been dismissed a 3 barred by s. 244 
of the Code of Civil Procedure, though wrong, could not be treated as 
passed by a Court not competent to pass it. In art. 46 of Sir James 
Stephen’s Digest of the Law of Evidence, the rule of English law corres- 
ponding with s. 44 of the Indian Evidence Act is stated to be that 
whenever a judgment is offered as evidence, the party against whom it 
is so offered may prove that the Court which gave it bad no jurisdiction. 
The competency’ of a Court aDd its jurisdiction” are thus synonymous 
terms. They mean the right of a Court to adjudicate in a given matter. 
They do not mean, in a case where that right exists, the coming to a 
correct conclusion upon any question of law or fact arising in that matter. 
To determine whether the Madras Insolvent Court was competent in 
this sense to pass its order of adjudication it is only Decessary to ask 
•what was its duty upon receiving the creditor’s petition. The Court 
was the right Court : the petition was presented by a person alleging 
himself to be a creditor for an amount specified: it stated that the 
debtor had committed an act of insolvency : and it prayed for an order 
of adjudication. Upon receiving the petition it was the duty of the 
Court to decide whether the debtor had committed an act of insolvency 
within the meaning of the statute, and, if he had, to adjudicate accordingly. 
This duty included the determination of the question, Dot only whether 
the acta alleged had been committed in fact, bub also whether they 
constituted acta of insolvency in law. By its order adjudging the debtor 
to have committed an act of insolvency, the Madras Insolvent Court 
decided both questions in the affirmative. If it decided either of them 
wrongly, how does that affect its right to decide them, in other words, 
its jurisdiction or competency to pass the order ? It cannot have been 
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1896 incompetent to decide the very questions which s. 9 of the statute 
July 2 required it to decide or competent to decide them only in the negative. 

** [213] Suppose the petition had alleged a departure by the debtor from his 

ORIGINAL ugua l place of business in the town of Madras with intent to defeat or delay 
CIVIL his creditors. That would undoubtedly be an act of insolvency within s. 9. 

Could the plaintiffs have sou -ht to nullify the order by giving evidence to 

21 B 205 show that there had been no departure in fact? Could they have given 

evidence to show that although the debtor had departed from his usual 
place of business, he bad not done so with intent to defeat or delay his 
creditors, but as Bacon, C. J., put it in Ex parte GoateslX) to buiy his wife 
or his mother, or to a meet of foxhounds?’’ To treat competency or 
jurisdiction as depending upon such questions as these would be to fall 
into the fallacy pointed out by R'chardson, J., in Britain v. Kinnaird{2) of 
assuming that the fact which the Court had to decide was that which con- 
stituted its jurisdiction. In this respect I can see no difference in principle 
between questions of fact and questions of law. The order of adjudication 
is a decision that one or more of the acts set forth in the petition, not only 
were committed, but constituted acts of insolvency. It is not for me to 
speculate as to what may have been the Insolvent Courts reasons for 
this decision, or to criticise those reasons. For all I know the petition 
may have been supplemented by statements, verbal or otherwise, which are 
not before me, but which satisfied the Insolvent Court that the facts came 
within the section. Either with or without any supplementary matter, the 
Court may have construed the statements in the petition as substantially 
alleging a departure by the debtor from his place of business in Madras 
as well as Bellarv with intent to defeat or delay his creditors. To say that 
such a construction would be erroneous is altogether irrelevant : the point 
is that the Court was fully as competent to adopt it as I am to hold that 
it is wrong. To sav that the Court was incompetent to pass its order 
because the allegations of the petition do not in law justify an adjudication, 
is like saying that any decree of a Court otherwise competent may be 
collaterally impeached for want of jurisdiction by showing that the plaint 
disclosed no cause of action. If such a doctrine were accepted, no judgment 
would be final, and no title based upon a judgment would bo safe. Ihe 
[214] legal sufficiency of a petition or plaint has never bean held to be 
a test of jurisdiction. The real test is whether the petition raises a ques- 
tion, whether of its own legal sufficiency or otherwise, which the Court 
has authority to decide. Here the petition raised the question whether 
the debtor had committed an act of insolvency for which he was liable to 
be adjudged an insolvent, and the Insolvent Court had authority to decide 
that question and did decide it. Once recognise that a Court is compe- 
tent to decide a suit or a petition in insolvency or any other matter, and 
it follows that it is competent to decide all questions which arise in that 
matter, whether they are questions of fact or of law, and whether they 
appear on the face of the plaint or petition or arise subsequently. If it 
decides them wrongly, its decision may be subject to reversal on appeal 
or otherwise, but cannot be treated as a nullity. In England an order of 
adjudication by a Court of Bankruptcy has been held to be conclusive as 
against third persons of an act of bankruptcy having been committed, and 
of the jurisdiction of the Court — Revell v. Blake (3); Ex parte Learoyd (4). 
For these reasons I am of opinion that the Madras Insolvent Court 

(1) 5 Ch. D. 980. (2) 1 Br. & Bing. 432 ; 21 R. R. 680 (688). 

(3) 7 C P. 300 ; 8 C.P. 533. (4) 10 Ch. D. 3. 
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wag competent to pass the order of adjudication and the vesting order of 
the 9th April, and that this objeotion fails. 

Another objeotion raised by Mr. Scott, and also based on s. 44 of the 
Evidence Act, is that the order of adjudication was obtained by collusion. OlMOTNAIf 
This objeotion is founded on the following facts. By a circular dated the 
21st March, 1896, the debtor convened a meeting of his Bombay creditors 


to induoe them to give him time and to consent to a composition. In 
this circular he stated that most of his Madras creditors had agreed 
to give him time, that if the Bombay creditors also would agree to do 
so he would be saved from his difficulties, but that if they refused, 
the only alternative was a voluntary liquidation. On the 28th and again 
on the 30bh March a meeting was held, but it broke up without result, 
as the debtor would only consent to an inspection of his books upon 
conditions which the creditors present rejected. At the first meeting 
he stated that he had arranged with his Madras and Bellary creditors 
that they should not molest ” him. The meeting was adjourned from 
the 30th [215] March to the 8th April. On the 31st March, how- 
ever, the plaintiffs filed the present suit, and the debtor, without 
waiting for the meeting, left Bombay for Bellary. Oa the 8th April 
the adjourned meeting was held, but again no agreement was arrived 
at, and after the meeting, and on the same day, the debtor’s 
Bombay agent, Narayan ^ Dhondiba, sent the following telegram to 
the agent at Madras : — “ Meeting held. Nothing settled. Inspection 
books demanded. Delay filing petition dangerous.” On the next day, 
the 9th April, the petitioning creditor filed his petition in the Madras 
Insolvent Oourb, and the order of adjudication and the vesting order were 
made. Upon these facts the question is whether it is proved that the 
order was obtained by collusion within the meaning of s. 44 of 
the Evidence Act. I am of opinion that it is not. Whatever may be the 
fact, it is not proved that the creditor in presenting his petition acted in 
concert with the debtor or the debtor’s agent. There is no evidence what- 
ever of any communication between the creditor and the debtor, or the 
debtor’s agent. Although it may hereafter turn out that Narayan Dhon- 
diba’s telegram of the 8th April and the creditor’s petition of the 9th April 
were cause and effect, the mere sequence of dates does not prove it. 
The creditor may have had ample reasons of his own for presenting the 
petition at that time. According bo the petition, the debtor owed him 
over Rs. 17,000 for money lent in July, 1895. The debtor had, to the 
knowledge of his Madras creditors, been for some time in difficulties. 
Upon the materials before me how can I say that between the 31sb March 
and the 9bh April the petitioning creditor could not have learned, and 
did not learn, from sources wholly independent of the debtor, of the 
filing of. the suit, the imminence of a decree and execution, and the 
commission of an act of insolvency, and that these facts did not induce 
him to petition on his own account ? Even if the petitioning creditor 
did not act of his own motion, but presented the petition at the instance 
of the. debtor or the debtor’s agent, I doubt whether that would constitute 
collusion, unless there was some arrangement to mislead the Insolvent 
Court, to induce it by false representations to adjudge the debtor an insol- 
vent. I am also disposed to think that collusion implies what Latham, J., 
in [216] Ahmedbhcy Hubibhoy v. Vulleebhoy Cassumbkoy (1) called “ no 
battle but a sham fight”: “an agreement or arrangement that the position 
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1896 of the parties to the action apparently hostile shall be friendly, that the 
JULY 2. action and judgment which purport to be an attack on, shall in fact be a 

protection to the defendant, an agreement that the reality shall be different 

ORIGINAL from what is represented ” — Girdlestonc v. The Brighton Aquarium Com - 
Civil, panyi 1). There is no evidence of any such arrangement. It is not 
- — ' necessary, however, to decide whether, if concert betweeu the petitioning 
21 B. 245. credifeor ’ au ( ] the insolvent had beon proved, that concert would have 

amounted to collusion. I am of opinion that the objections to the order 
of adjudication and to the official assignee’s title fail. I may add that 
although the order was made on the 9th April, and it is clear from Ex. A 
to Mr. Turner’s affidavit of the 19th June and para. 4 of Gopal Malhar’s 
affidavit of the 24th June, that the plaintiffs’ attorneys were informed of 
it on the 10th April, the plaintiffs have as yet taken no steDS, either to 
move the Insolvent Court to annul it, or to appeal to the Madras High 
Court as persons aggrieved by it within s. 73 of the statute. 

The vesting order having been passed on the 9th April, two days 
before the plaintiffs’ decree, the title of the official assignee took effect, and 
no property remained in the insolvent which was liable to attachment. 
It is, however, contended by Mr. Scott that the decree and attachment are 
binding, not only uDon the insolvent, but upon others who are equally 
interested with him in the attached property, and whose interests in it are 
not affected by the vesting order. It is said that the suit was brought 
against the insolvent in a representative capacity as the manager of a, joint 
Hindu family consisting of himself and his two nephews, that it was 
brought in respect of a family debt, that the attached property forms 
part of the joint family estate, and that the decree and attachment must, 
therefore, be held to affect, not only the insolvent’s share m the property 
but also the shares of the solvent partners— Han Vithalv. J air am V it ha A A). 
It is argued that the effect of the adjudication and vesting order passed 
against one partner only in the family business was to make L217J 
the official assignee a tenant in common with the solvent partners, 
and that all he is entitled to is to sue to have the partnership accounts 
taken and the share of the insolvent ascertained, while the solvent partners, 
and not the official assignee, are entitled .to wind up the P^ 0 ^' 
Mr. Scott contends that, this being so, the official assignee is °ot entitled to 
take the partnership property, or to have it released from the attachment. 

The plaint shows that, although the insolvent alone was made a 
defendant to the suit, he was expressly stated to be the manager of a joint 
Hindu family consisting of himself and his two nephews, and carrying on 
a family business in Bombay, Ahmednagar, Madras and other places. The 
relief was claimed against the defendant who is the manager of the joint 
family aforesaid.” The suit was upon si xhuvdis drawn in favour of the 
first plaintiff by the defendant’s firm in Ahmednagar upon the Bombay 
firm and dishonoured by non-payment. The decree is in terms passed 
against the insolvent alone. The application for execution states that 
enforcement of the deoree is sought against the defendant as manager 
of the joint family mentioned in the plaiut, and his two nephews mentioned 
in the plaint.” In the warrants of attachment issued to the sheriff, the 
insolvent alone is mentioned. The property attached consists of debts due 
to the defendant, a promissory note executed in his favour, and a safe, a 
oupboard, and other office furniture. In his affidavit of the 10th June 
1896, the' plaintiffs’ munim Hajarimal Ghotmal states that “ the business 
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of A. Sabhapathy Moodliar and Co. was carried on by the defendant on 1896 
behalf of the joint family consisting of himself and his two nephews, who July 2. 

are joint in food, worship and estate, as declared by the defendant at the 

first meeting of creditors in answer to certain questions put by Mr. Hiralal, ORIGINAL 
and thus the two nephews, one of whom has attained his majority long CIVIL, 

ago, are partners and interested in the business. The hundis sued upon ' ’ 

were given in respeot of the said busiuess. The two nephews have not been 21 B - 203 ' 
adjudicated or sought the benefit of the Insolvent Debtors’ Act, and are 
otherwise fit and competent to manage and wind up the affairs of the firm 
of A. Sabhapathy Moodliar and Co.” The only other evidence on the point 
is in para. 9 of the affidavit of the insolvent’s munim Narayan Dhondiba, 

[218] affirmed on the 19th June, 1896, in which he says : “ I know that 
the defendant lives with his nephews in the same house, but I do not know 
whether the defendant is joint with them in food or worship or estate. 

It is untrue, so far as my knowledge goes, that the defendant has or over 
had any partners with him in the business be carried ou. I say that at 
Bombay and at every other place where the defendant carried on business, 
so far as my knowledge goes, he carried it on solely on his own account, 
and he had no partners anywhere. ” Thus the munim admits that the 
insolvent lives with his nephews ; he is non in a position to deny that the 
uncle and nephews are joint as alleged ; he cannot positively deny the 
positive statement of Hajarimal Chotmal that the nephews are partners in 
the business ; and he is wholly silent as to the alleged declaration by the 
insolvent in answer to Mr. Hiralal’s questions at the meeting of creditors. 

The second paragraph of Narayan Dhondiba’s affidavit of the 26th June, 

1896, shows that he was or shortly before had been in communication with 
the insolvent ; but no further contradiction of Hajarimal Chotmal’s state- 
ments, by the insolvent or any one else, is forthcoming. Upon the 
materials before me, therefore, the probabilities are that the insolvent’s 
nephews are jointly interested with him in the property under attachment. 

Assuming this to be so, does it afford an answer to the claim of the 
official assignee to have the property released from attachment ? As, at 
the time of the claim, the insolvent’s schedule had not been filed, the claim 
is governed nob by s. 49 of the Insolvent Debtors’ Act, bub by s. 278 and 
the following sections of the Code of Civil Procedure — Kashi Prasad v. 

Miller (1). By the vesting order the official assignee had, at the date of 
the attachment, the interest in the attached property required by s. 279. 

However the decree might be enforced, it was passed against the insolvent 
alone. By s. 280, if the property when attached was not in the posses- 
sion of the judgment-debtor, or was in his possession not on his own 
aooount or as his own property, bub on account of or in trust for some 
other person, or partly on his own account and partly on account of 
some other person, the Court must release the property from [219] 
attachment either wholly or in part. As at the time of the attachment 
the judgment-debtor’s interest in the property had, by the vesting 
order, been completely divested from him and vested in the official assignee, 
the property was not in his possession either wholly or partly on his 
own aooount. It was in his possession partly on account of the official 
assignee and partly on account of the solvent partners, that is, wholly on 
account of other persons. If it had not been for the vesting order, the 
plaintiffs could haveattaohed and sold on account of the family debt for 
whi ch the suit was brought, pot only th e interest of the judgment-debtor 

r 7 (1) 7 A. 752. ~ * 
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1896 but also the interests of the whole joint family of which he was the 
July 2 manager — Hciri Vithal v.Jairam Vithali 1); Jankibai v. Mahadev (2) , Sheo 

’ Pershad Singh v. Saheb Lai (3). Ido not see, however, how they can 

ORIGINAL attach and sell those interests in execution of a decree passed against the 
OlVIL, manager alone at a time when not only his personal interest, bub, if the 

decision in li(Vi(j ( iyycL Chctti v. Thctuikachallci Mudali (4) is light, his 

21 B - 205. p OW er as manager to convey the family property in payment of family 

debts had vested in the official assignee. A judgment-creditor can only 
attach aud sell in execution property which the judgment-debtor could 
honestly sell —Meghji Hansraj v. Rnmji Joita{ 5); Sobhagchand Gulabchand 
v. Bhaichand(6)\ Sorabji v. Govind Ramji (7). Here all the property of the 
judgment-debtor, and all that he could honestly dispose of, whether for his 
own benefit or for the benefit of the joint family, had, prior to the attach- 
ment, passed to the official assignee, and consequently there was nothing 
which the plaintiffs could attach and sell. It follows that the claim of the 
official assignee mu 9 t prevail, and the property must be released from the 

attachment. . , „ . 

liven if the decree could be regarded a9 passed against all the partners, 

and if the attachment had been levied against partnership property in the 
hands of the solvent partners as well as of the insolvent. I should still 
come to the same conclusion. The question would then be whether, after 
a separate adjudication of [220] insolvency against one partner, a joint 
creditor can attach and sell the firm’s property, or even the shares in it of the 
solvent partners, as he could no doubt have done before the adjudication. 
That question does not appear to have been considered in any Indian case. 
In England it has freauently been discussed. By s. 11, sub-s. i of 
the Bankruptcy Act, 1890, (Stat. 53 and 54 Viet., c. 71) where the goods 
of a debtor are taken in execution, and before the sale or completion of 
the execution, notice is served on the sheriff that a receiving order has 
been made against the debtor, the sheriff shall on request deliver the goods 
and any money seized or received in part satisfaction of the execution to 
the official receiver, the costs of the execution being, however, a first 
charge on the goods or money. By sub-s. 2, where the debtor s 
goods are sold under an execution in respect of a sum exceeding bAV. u, 
within fourteen days from the sale, notice is served on the sheriff of a 
bankruptcy petition having been presented against or by the debtor, and 

a receiving order is made against him, the sheriff shall pay the net pro- 
ceeds of the sale to the official receiver or trustee, who is entitled to retain 
them as against the execution creditor. In his book on Partnership 
(p. 692), Lord Justice Lindley expresses the opinion that these clauses 
apply as well to cases where odo partner is bankrupt, and the same partner 
is the execution debtor, as to those where all the partners are bankrupt 
and all arc execution debtors, and that they “ will also be probably held 
to apply where one partner only is bankrupt, and the execution is against 
the firm for a partnership debt, (v) provided that the Court is in a position 
to ensure a proper distribution of the assets of the firm among the credi- 
tors thereof.” In a foot-note ( v ) the Lord Justice adds : “ Following the 
analogy of the old law — soe Barker v. Goodair (8) and Dutton v. Morri- 
son (9) ; see, too, Re Wait (10); Anon (11).” The "old law” as stated in these 

(lTl4 B. 597. (2) 18 B. 147. (3) 20 C. 453. 

(4) 19 M 74 (5) 8 B.H.C.R. 169. (6) 6 B. 193 (202). 

( 7 ) 16 B.' 91 (110). (8) 11 Ves. 78 = 3 R.R. 89. 

(9) 17 Ves. 193 (210) = 11 R. R. 56. (10) 1 J. and W. 610. 

(11) 12 Mod. 446. 
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oases and explained in the 1863 edition of Lindley on Partnership (Vol. II, 
pp. 954-956) is that after a separate adjudication against one partner 
only, a judgment-creditor of the firm could not have execution against 
the partnership effects [221] even to the extent of the shares of the 
solvent partners, and that any property taken in such execution must be 
given up for rateable distribution among all the creditors of the 
firm, the joint estate as well as the separate estate being adminis- 
tered, just as if the whole firm had been bankrupt. In the latest 
oase on the subject, Dibb v. Brooke <£• Sons (1), there had been an 
execution sale of the partnership goods for a partnership debt, completed 
before the petition in bankruptcy of one of the partners ; and the County 
Court Judge, considering himself bound by the passage in Lindley on 
Partnership just quoted, held, on an interpleader issue between the official 
receiver and the execution creditor, tbat the former was entitled as against 
the latter to the net proceeds of the sale in the hands of the sheriff. On 
appeal this decision was reversed, the Queen’s Bench Division holding 
that the official receiver had failed to make out his title to the proceeds of 
the sale, Vaughan Williams, J., dissented from Lord Justice Lindley’s 
view that s. 11 of tbe Act of 1890 applied whore one partner was bankrupt 
and the execution was against the firm for a partnership debt, and held 
that sub-s. 2 applied only where the deb or whose goods were seized 
and the debtor who was bankrupt were the same person, and that the 
Act could not be so contrued that, upon the bankruptcy of one partner, 
the proceeds of the partnership goods would become vested in the trustee 
merely because an execution had been put in upon the partnership goods 
and carried out to the point of sale. It is, however, clear from the judgment 
that the difference between Lord Justice Lindley and Mr. Justice Vaughan 
Williams is only a difference as to the construction of s. 11 of the Act of 
1890 and as to the application to it of the analogy of the old law : 
it is not a difference as to the meaning and effect of the old law itself. 
Speaking of the cases referred to by the Lord .Justice, Mr. Justice 
Vaughan Williams says: “All they really decide is this : if before the 
execution is complete!, something happens which makes the property 
cease to be the property of all the partners, and vests an interest in 
somebody else — that somebody else being the trustee in the bankruptcy 
of one of those partners — then the Court of Bankruptcy [222] exercis- 
ing in this respect the juris liction of a Court of equity, will, in the 
interest of the joint creditors, restrain the execution creditor from 
going on with his execution, and will take upon itself to order an account 
to be taken of the joint estate, and then will distribute the proceeds among 
the joint creditors rateablv, and hand over the surplus, if any, to the solvent 
partner. The decisions in those cases were undoubtedly an interference 
with the right of a solvent partner ; but, as I understand them, an inter- 
ference which is justified by the facts that an execution has been put in, 
and that the solvent partner, by allowing that to be done, has abandoned 
his right of administering the joint estate. There is, however, nothing in 
those cases bo suggest that the Judges who decided them thought that the 
joint assets vested in the assignee- in bankruptcy. There is, therefore, 
nothing in them to show that the trustee in bankruptcy gets a title to the 
joint estate in such a case as the present, and there is nothing whatever to 
show that the ltth section of the Act is, by some analogy to those deci- 
sions, to be construed as applying to such a case. You are not entitled to 
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construe an Act of Parliament by any analogy of that sort ; and if you 
wore entitled so to construe the Act, the analogy would nob help you 

here.” ‘ 

In the present case the adjudication and the vesting order preceded 
the decree and attachment: in other words, before the execution was com- 
pleted, or indeed begun, “something happened which made the property 
cease to be the property of all the partners ” and vested the interest of one 
of them in the official assignee. By allowing the execution to be pub in, 
the solvent partners abandoned their right of administering the joint 
estate; and in the interest of the joint creditors, the plaintiffs must be 
restrained from going on with their execution, and the partnership assets 
applied by the Insolvent Court in paying the joint creditors rateably, the 
official assignee receiving the insolvent’s share of the surplus, and the rest 
being handed over to the solvent partners. The insolvency is in effect an 
action and execution for all the creditors— Johurra Bibee v. Sreegopal 
Misser (1), including not only the separate creditors of the insolvent, bub also 
the joint creditors of the firm— In reWait. It is, therefore, an execution for 
the [223] plaintiffs among the rest, and it would be inconsistent with the 
policy of the insolvency law that they should obtain a further remedy by 
an independent execution of their own. an advantage not shared by the 
other creditors. “ So completely does the bankruptcy of one partner sever 
tbe joint rights and interests of the partnership, that even an execution 
issued against tbe partnership effects subsequently to the act of bank- 
ruptcy. will be invalid and inoperative upon these effects; for the act of 
bankruptcy overreaches the execution ; and it ii not competent for t e 
execution creditors to disappoint the arrangements made in bankruptcy 

for the equal distribution of the effects of the partnership among all the 

creditors ; since it would defeat the just policy of the bankrupt laws — 
Story on Partnership (5th Ed.), p. 537. Substituting the adjudication 
for" the act of bankruptcy,” these principles appear to me to be equally 

applicable to this country. .... , , • n 

The Judge’s summons must be made absolute, and the claim allowed 

with costs, subject to the amendment of the summons by substituting the 

name of the official assignee of Madras for that of Mr. Turner. I certify 


for counsel. 

Attorneys for plaintiff : — Messrs. Hiralal , 
Attorneys for claimant : — Messrs. Craigie, 
Attorneys for defendant: — Messrs. Chitnis , 


Mulla and Mulla. 
Lynch and Owen. 
Motilal and Malvi. 
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APPELLATE CIVIL. 

Before Chief Justice Farr an and Mr. Justice Parsons. 


BHOMSHETTI JiNAPPASHETTl •( Original Defendant ), Applicant v. 

Umabai ( Original Plaintiff ), Opponent .* [14th November, 1895.] 

Practice— Procedure— Summons — Service of summons— Civil Procedure Code ( Act XIV 
of 1882), ss. 80-02. 

Where a defendant is temporarily absent from home, and is not represented at 
his house by an agent or male member of his family, a Judge is not justified in 

• Application No. 204 of 1894 under extraordinary jurisdiction. 

(1) 1 C. 475. 
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treating the fixing of a summons to his door aa duo service. The summons 
should be again Bent to the defendant’s house to be served upon him when the 
inquiries made show that he is likely to be at home and to be found there. 

[224] The Oivil Procedure Code (Aofc XIV of 1832) in the mattor of the service 
of a summons does not take into account the female members of a defendant’s 
family, and does not rely upon the presumption that they will take steps to 
inform the defendant of what takes plaoe in his absenoe. 

[F., 21 M. 419 = 8 M.L.J. 84 ; 16 Ind. Cas. 600=16 O.C. 93; R , 21 M. 325 = 8 M L J. 
58; 5 0. L. J. 555; 9 M.L.T. 118 = 8 Ind. Cas. 849; 2 N.L.R. 63; D., 7 A.L.J.286 
= 6 Ind. Cas. 282 ; 13 Ind. Cas. 127.] 
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APPLICATION under the extraordinary jurisdiction (s. 25 of the Pro- 
vincial Small Cause Courts Act IX of 1887) against an order passed by 
Rao Bahadur Jayasatya Bodhrav Tirmalrao, First Class Subordinate Judge 
of Belgaum. 

Application by the defendant to have the decree passed against him 
on the 13th April, 1894, set aside on the ground that the summons had 
not been duly served upon him. 

It appeared that on the 3rd April, 1894, the bailiff went to the house 
of the defendant, but could not find either the defendant or any male upon 
whom service could be effected ; that he was told by the defendant’s wife 
that the defendant had gone to Gokak and would return in two or four 
days ; that thereupon the bailiff had posted “ copy of the summons on the 
outer door of the defendant’s house.” 

The Subordinate Judge held that this was sufficient service, and passed 
a decree agaiusb the defendant ex parte on the 13th April, 1894. 

In the following May the defendant having heard of the decree ap- 
plied to the Subordinate Judge to set it aside under s. 108 of the Civil 
Procedure Code, but the Subordinate Judge rejected the application. 

The defendant applied to the High Court under its extraordinary 
jurisdiction and obtained a rule nisi, calling on the plaintiff to show cause 
why the order of the Subordinate Judge should not be set aside. 

Vasudeo G. BhandarUar appeared for the applicant (defendant) in sup- 
port of the rule : — The summons was not properly served. The record, if 
correct, shows that the plaintiff was informed of the place where defendant 
had gone. There was no report by the bailiff that defendant could not 
be found, or that attempts had been made to effect service on defendant 
and that he had evaded it. Under ss. 30 and 82 of the Civil Procedure 
Code, the Court must be satisfied that the defendant is evading service 
of [225] the summons — Rama Ray v. Shridhar Pershad (1) ; Cohen 
v. "Nursing Dass (2). The fact that the defendant’s wife knew that the 
bailiff came to the house to serve the summons on her husband does not 
show that the defendant came to know of the suit. A wife cannot be 
said to be an agent under the provisions of the Civil Proctdure Code, nor 
does it contemplate that females should be treated as agents. 

There was no appearance for the opponent (plaintiff) to show cause. 

JUDGMENT. 

FARRAN, C. J. — We think that in this case the order of the 
Subordinate Judge exercising Small Cause Court jurisdiction refusing 
to set aside the decree, wa9 not according to law. 

The defendant applied to set aside an ex-parte decree passed against 
him on the 13th April, 1894, on the ground that the summons had not 


(1) 4 O.L. R. 397. 


(2) 19 0. 201. 


151 


1893 

NOV. 14. 

Appel- 

late 

Civil. 

21 B. 223. 


21 Bom. 226 Indian decisions, new series [Yol. 

been duly served. From the affidavit of the serving officer it appeared 
that he went to the house of the defendant at BUsur on the 3rd April, 
1894, and not finding the defendant there, nor any male upon whom 
service could be made, was told by the defendant s wife that the defendant 
had gone to Gokak, a neighbouring village, and would return in a period, 
according to the bailiff’s statement, of four, and according to that of the 
plaintiff’s servant, of two days. Thereupon the serving officer posted a 
copy of the summons on the outer door of the house. The Subordinate 
Judge treated this as duo service. We are of opinion that he was in 
error in doing so. 

The object of the service of a summons in whatever way it may be 
effected (other than substituted service to which other considerations 
apply) is that the defendant may be informed of the institution of the suit 
in due time before the day fixed for the hearing, and when from the 
return of the serving officer it appears that there is no likelihood that 
the summons will come to the defendant’s knowledge, in duo time, or 
a probability that it will not so come to his knowledge, it cannot be said 
that there has been due service. When a defendant is temporarily 
absent from home and is not represented at his house by an agent or 
male member of bis family, we think that a Judge is [226] nob 
justified in treating a summons affixed to his door as due service. The 
summons should be again sent to the defendant s house to be served upon 
him when the inquiries made show that he is likely to be at home and to 
be found there. The Civil Procedure Code in the matter of the service of 
a summons does not take into account the female members of a defendant s- 
family, and does not rely upon the presumption that they will take steps- 
to inform the defendant of what takes place in his absence. 

In the present case it appears from the petition of the defendant that 
he did not hear of the institution of the suit until after the decree had been 
passed. That fact was not, however, before the Subordinate Judge. The 
defendant there relied upon the technical insufficiency of the service of the 
summons, as we think he was justified in doing. Section 108 provides that 
if the defendant satisfies the Court that the summons was not duly served, 
it shall pass an order to set aside the decree. There was no evidence- 
before the Subordinate Judge that the defendant knew of the service of the 

summons before hearing. . ., 

We make the rule absolute, and setting aside the decree, direct tbe 

Subordinate Judge to restore the suit to his file and dispose of it on the- 
merits; Costs of this application to be costs in the case. 

Rule made absolute and decree set aside ~ 
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APPELLATE CIVIL. 

Before Ohief Justice Farran and Mr. Justice Parsons. 

PARASHRAM Harlal ( Original Plaintiff), Applicant v. GOVIND GANESH 
PORGAUMKAR ( Original Applicant and Original Defendant ), 

Opponent * [14th November, 1895.] 

Mortgage — Equity o I redemption — Execution — Attachment of equity of redemption— Civil 
Procedure Code {Act XIV of 1882), ss. 266 and 274 — Transfer of Property Act [IV 
of 1882), s. 60. 

The equity of redemption of the mortgagor is immoveable property, and is, as 
such, liable to be attached and sold in execution of a deoree under s. 266 of the Civil 
Procedure Code (Act XIV of 1882). Its attachment can be effected under s. 274 
of the Code by an order prohibiting the judgment-debtor from dealing with it 
[227] in any way and all persons from receiving it, suoh order being proclaimed 
and notified as therein directed. 

[F., U.B.R. (1897—1901) 260 ; R., 26 B. 305 ; 33 B. 311 (316)= 11 Bom. L.R 26 (29) 
= 5 M.L.T. 228 (229).] 

APPLICATION under the extraordinary jurisdiction of the High Court 
Cs. 622 of the Civil Procedure Code, Act XIV of 1882) against the order of 
Kao Saheb D. V. Bhat, Subordinate Judge of Sangamner in the Ahmed- 
nagar District, in an execution proceeding. 

In execution of a money decree against one Balvant Trimbak the 
plaintiff attached his shop. Thereupon one Govind Ganesb Porgaumkar 
applied for the removal of the attachment on the ground that he was in 
possession of the shop as mortgagee of Balvant. The Subordinate Judge 
ordered the attachment to be raised, holding that the shop being in 
Govind’s possession as mortgagee, the equity of redemption could not be 
sold in execution. In his order the Subordinate Judge observed that 
though it was the practice of his and other Courts to attach and sell an 
equity of redemption oven when the property mortgaged was in the posses- 
sion of the mortgagee, the practice was wrong according to s. 280 of the 
Civil Procedure Code (Act XIV of 1882). 

The plaintiff applied under the extraordinary jurisdiction and obtain- 
ed a rule nisi calling on Govind (the mortgagee) to show cause why the 
order of the Judge should Dot be set aside. 

Daji Abaji Khare appeared for plaintiff in support of the rule. 
Ghanasham N. Nadkarni appeared for the mortgagee to show cause. 

JUDGMENT. 

Farran, C. J- — This is an application to set aside an order of the 
Subordinate Judge raising the attachment on certain immoveable property 
and ( inter alia) UDon a shop of the judgment-debtor which was in the pos- 
session of Govind Ganesh and another as his mortgagees. The Subordinate 
Judge raised the attachment upon the ground that an equity of redemption 
in immoveable property in the possession of a mortgagee is nob liable to 
be attached and sold in execution of a decree. For that proposition he 
relies upon Kassirav v. Vithaldas (1), though he admits that it has been 
long the practice of his and other Courts to attach [228] and sell the 
equity of redemption in mortgaged premises under such circumstances. 

• Application No. 146 of 1895 under extraordinary jurisdiction. 

(1) 10 B. H. G. R. 100. 


1895 

NOV. 14. 

Appel- 

late 

Civil. 

21 B. 226. 


B XI— 20 


153 



21 Bom. 229 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1895 

NOV. 14. 

Appel- 

late 

Civil. 

21 B. 226. 


Tho equity of redemption in mortgaged premises is immoveable pro- 
perty. “ An equity of redemption has always been considered as an 
estate in the land, for it may be devised, granted or entailed with remain- 
ders, and such entail and remainders may be barred by fine and recovery 
and, therefore, cannot be considered as a mere right only ; but such an 
estate whereof there may be a seisin. The person, therefore, entitled to the 
equity of redemption is considered as the owner of the land, and a mort- 
gage in fee is considered as personal assets.” Per Hardwicke, L. C., in 
Casborne v. Scarf e (1) cited iu Heath v. Pugh (2) ; Mahalavu v. Kusaji (3). 
As such it is liable to be attached and sold, falling within tbe scope of 
s. 2G6 of the Civil Procedure Code (Act XIV of 1882). 

The attachment of such property is effected under s. 274 of the Code 
by an order prohibiting the judgment-debtor from transferring or 
charging the attached property in any way and all other persons from re- 
ceiving the same from him by purchase, gift, or otherwise, such order 
being proclaimed and notified as there directed. The property to be attach- 
ed should, however, be not the mortgaged property itself, but the 
equity of redemption ” of tbe mortgagor, or as it is called in s. 60 of the 
Transfer of Property Act “ the right of the mortgagor to redeem” the mort- 
gaged premises. This is not vested in the mortgagee, nor does he hold it 
in trust for the mortgagor. When the right to redeem only is attached, 
the mortgagee cannot come in and ask to have attachment raised under 
s. 280 of the Code. It is otherwise when the property itself is attached, as 
it was in the case o[ Kassirav v. Vithaldas (4) referred to by the Subor- 
dinate Judge. . . 

In tbe present case it was clearly the intention of tho attaching credi- 
tor to attach, not the property itself, but the equity of redemption of the 
judgment-debtor therein, though that intention has not been expressed in 

the most apt way. . . 

[229] We make the rule absolute, and set aside the order raising the 
attachment of the shop, and direct that it continue upon tbe equity of 
redemption of the judgment-debtor, or the right of the judgment-debtor to 
redeem the mortgaged premises. The application being in part only 
successful, the parties will bear their own costs in it. 

Rule made absolute and order set aside. 


21 B. 229. 

APPELLATE CIVIL. 

Before Chief Justice Farran and Mr. Justice Parsons. 


Kashi and others ( Original Plaintiffs ), Appellants v. Sadashiv 
SakharaM Shet AND OTHERS ( Original Defendants ), Respondents * 

(15th November, 1895.] 

Ejectment -Parlies to suit— Right of action— Defendant. 

If the plaintiff, in an ejectment suit, can make out a legal title to the land, he 
is entitled to maintain a suit against the person in actual juridical possession of 
such land for its recovery without making the person under whom the latter . 
claims to hold a party to the suit. 


• Seoond Appeal No. 89 of 1893. 

(1) 1 Atk. 603. (2) 6 Q. B. D. 339 (369). 

(3) 18 B. 739 (745). (4) 10 B. H. G. R. 100. 
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So where plaintiffs based their title to the land in dispute on a leaso grnutod 
by Government Riving oocupanoy right to their ptedeoessor in title, and sued the 
defendants in ejectment, and the defendants olaimed to hold the land under an 
oooupanoy title conferred on them by Government subsequent to the plaintiffs’ 
lease, it was held that chough Government might have proporly hcon made a 
party so as to bind it by the deoree and prevent future litigatiou, it was not a 
necessary party to the suit. 

tR.,40n. 323 = 17 C.L.J. 183 = 16 Tnd. Cas. 908 ; 14 C.L.J. 183; 16 C.L.J. 385 = 
17 C.W.N. 535 = 17 Ind. Cas. 921 ; D., 34 0. 753 = 5 C.L.J. 583 = 12 O.W.N. 193.] 

SECOND appeal from the deoision of Rao Bahadur Kashinath B. 
Marathe, Fir9t Cla99 Subordinate Judge of Rafcnagiri with appellate 
powers, revereing the decree of Rao Sabeb N. B. Brarnhe, Second Class 
Subordinate Judge of Malvan. 

Suit in ejectment. The plaintiffs sued to recover possession of 
oertain sheri or Crown land, alleging that their predecessor had obtained 
it from Government in 1845, and that from him it had devolved on 
them. 

The defendants claimed to hold the land under an order made in 1885 
by the Revenue Commissioner, who had given them possession. They 
contended that the plaintiffs’ cause of action, if any, lay against Govern- 
ment, and not against them. 

[230] The Subordinate Judge held that the plaintiffs were entitled to 
the land, that they had a right to sue the defendants, and that neither 
Government nor the Revenue Commissioner was a necessary party to the 
suit. He, therefore, allowed the claim. 

On appeal by the defendants the Judge held that the suit was defective 
owing to the plaintiffs’ omission to join Government a3 a party, and he 
passed the following order ; — 

“ If the plaintiffs elect, within three months from this date, to 
withdraw the present suit and present it to the proper Court after 
joining the Government or the Commissioner or the Secretary of State 
as a party, they have this Court’s permission to do so. The suit will 
otherwise 9tand rejected.” 

The following is an extract from his judgment ; — 

" Now, the most important question is who is the principal offender 
in the matter, the Government or the defendants ? The defendants might 
have earnestly pressed their request to be put into possession of the land ; 
but they are not guilty of any direct trespass on the land. They have 
come in as tenants of Government (see Ex. 82) rather than as trespassers. 

X think the Government are principally responsible for the trespass, if any, 
inasmuch as they, by their officers, drove out their previous tenant and 
put in a new one. The Government, as landlord, have broken their 
agreement, express or implied, with their former tenant, and have entered 
into a new agreement with the defendants as new tenants. The new 
tenants occupy the land under the title of Government as landlord and 
under no independent title as against the former tenant (ulaintiff). The 
defendants have incurred no independent responsibility towards the 
plaintiffs. Even if the Government officers’ orders should be illegal, the 
responsibility of Government towards their former tenant cannot disappear, 
and fche Government are a necessary party to the plaintiffs' suit. The 
plaintiffs’ pleader argues that the Government have, by their Resolution 
\Ex. 117), declared tbeir inability to restore the land to the plaintiffs and 
admit a claim for compensation. The plaintiffs do not wish to trouble 
the Government with a suit for recovery of possession of the land. When 

; 155 


1895 

NOV. 15. 

Appel- 

late 

Civil. 

21 B, 229. 



21 Bom. 231 


INDIAN DECISIONS, NEW SERIES 


[Vol, 

1895 they deem it fit, they would sue the Government in damages only.. Their 
Nov. 15. present claim for recovery of possession should be allowed as against the 
defendants only, who are in possession, but if the defendants have not 
Appel- ^ome into possession by any independent act of theirs, there is no cause of 
LATE action as against them alone. At best, the defendants and Government 
CIVIL. have jointly entered on the land, and they must be ousted by a decree of 

the Civil Court. The Government, as superior holders and recipients 

21 B. 229, rent f rom the defendants, are in direct possession of the land, and the 

plaintiffs can never completely succeed in getting back their possession, 
unless and until the plaintiffs obtain a decree against Government 
declaring the latter incompetent to lease the land to any person other 
than the plaintiffs during the fresh lease for thirty years. For as 
soon as the defendants are ejected by a decree of Court against them only, 
the Government might put in a third person and disappoint the plaintiffs. 
The Civil Court should, therefore, never give an inadequate and infruebuous 
relief to the plaintiff. The Civil Court is [231] bound to join all persons 
interested in the subject matter of a suit. The plaintiffs suit is, of course, 
defective for want of parties, and it cannot proceed.” 

The plaintiffs preferred a second appeal. 

Inver ar it y with Manekshah J. Taleyarkhan, for the appellants 
(plainciffs) : — The Government was not a necessary party. We have a 
legal title bo the land and have a right to establish it against the defend- 
ants who aro in possession. The defendants who have been put in 
possession by Government may call on the Court to make Government a 
party, or Government may apply to be made a party, but so far a9 we are 
concerned, we have got nothing to do with Government. We want to 
establish our title against the defendants. If the Court had joined 
Government as a party at i.he instance of the defendaoi-s, future litigation, 
if any, might have been prevented, but the non-joinder of Government 
cannot affect us — Dicey on Parties to Actions, pp. 430, 494. 

Branson with Narayan G. Chandavarkar , for respondents (defendants): 
—We claim under Government, and until Government is brought on the 
record, the question as to title cannot be fully determined. Government 
is, therefore, a necessary party, and as the plaintiffs omitted to join them, 
the suit was properly dismiss© 1 — Mahomed Izrail v. Wize (1) , Krishno 
Lall v. Bhyrub Chunder (2) ; H. H. Canon v. Bissonath (3). Government 
is considered to be a necessary party to such suits in Bengal. 

JUDGMENT. 

FakraN, C. J.— The order made by the First Class Subordinate 
Judge, A. P., in this case cannot, in our opinion, be supported. 

The plaintiffs, alleging that the land in suit was their land by right of 
ownership, brought the present action to eject the defendants from, and 
to recover possession of it. They base their title to the land on what they 
allege to be a lease granted by Government, giving occupancy rights to 
one Ramji, from whom they claim that it has devolved upon them. 

The suit in its frame is a simple action of ejectment to recover 
the land from the defendants, who are admittedly in possession of 
it, and, if the plaintiffs’ case is correct, wrongfully in such possession. 
[232] That being the nature of the plaintiffs’ claim, prima facie, the 
defendants are the proper defendants to the 9uib. 

11) 21 W. R. 327- 12) 22 W. R. 52. (3) 5 C. L. R. 164. 
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The defendants on their part also olaim to hold the land under an 
oooupanoy title conferred on them by Government subsequent to the 
plaintiffs’ lease ; but, if the plaintiffs' case is correct, Government having 
already alienated the land bo the plaintiffs’ predecessor-in-title by granting 
him an oooupanoy lease, could not (unless Government had the right to, 
and did, resume it, wbioh is one of the questions in the case) afterwards 
grant it to the defendants. 

The Court of first instance deeming that the plaintiffs had made out 
a good title as occupants of the land, passed a decree in the plaintiffs’ favour. 
The appellate Court, without adjudicating upon the merits of the appeal, 
passed the following order: — “ If the plaintiffs elect, within three months 
from this date, to withdraw the present suit and present it to the proper 
Court after joining the Government, or the Commissioner, or the Secretary 
of State as a party, they have this Court’s permission to do so. The suit 
will otherwise stand rejected. The costs throughout in both Courts up to 
date shall be borne by the plaintiff-respondents. ” 

That order was based upon the ground that as it was the action of 
the Commissioner by which the plaintiffs were deprived of the land, the 
cause of action of the plaintiffs was primarily against Government, as 
Government was the principal offender, and that the defendants had 
incurred no independent responsibility towards the plaintiffs. This, 
however, is a misconception of the nature of a suit in ejectment. The 
owner of land is entitled to maintain a suit for its recovery from the per- 
son in possession without regard to the question how he (the owner) has 
been deprived of possession or bow the present possessor has obtained it. 
The cause of action is the wrongful retention of the land by the defendants 
from its owners. 

In appeal before us it has been argued for the respondents that the cases 
of Mahomed Israil v. Wise (1), Krishno Lallw. Bhyrub Ghunder(2) and II. 
H. Gannon v. Bissonath {3) show that Government [233] is a necessary 
party to the suit, and that as the plaintiffs have not made Government a 
party to it, or withdrawn the suit, it now properly stands dismissed. For 
the appellants, on the other hand, it is argued that though Government 
might have properly been made a party so as to bind it by the decree and 
prevent future litigation, Government is not a necessary party to the suit, 
and that all the questions involved in it can, as between the plaintiffs and 
the defendants, be decided in the absence of the Government ; and that 
the order of the appellate Court, which is in effect an order dismissing the 
suit for want of parties, is erroneous. 

We are of opinion that the appellants’ contention on this point is 
correct. We consider that if the plaintiff in an ejectment suit can make 
out a legal title to land, he is entitled to maintain a suit against the person 
in actual juridical possession of such land for its recovery without making 
the person under whom the latter claims to hold a party to the suit. It 
ib in the power of the Court at the instance of the defendant or of its own 
motion, if it considers it expedient, to make the person under whom the 
defendant claims to hold a party to the proceedings. This is the English 
rule aud practice (Dicey on Parties, Rules 112 and 113), and it appears to 
us to be the most convenient and ju3t course. It is enough for the plaintiff 
to sue the person in actual possession. It would be unfair upon him to 
compel him to add a party of whom he may know nothing and against whom 
he may have no cause of complaint, while the defendant by disclosing the 
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oarae of the person under whom he claims to hold can have him made at 

his own risk a defendant to the suit. 

The cases in the Calcutta High Court to which we have been referred 
do not. in our opinion, decide more than this- that Government is a proper 
party in a suit like the present. In that view we entirely concur. 

In the present suit the defendants’ case is that they were placed in 
possession of the land by Government, and they could have asked that 
Government should be made a party. They did not ask this, neither has 
there been any application on the part of Government to be made a party. 
The issue in the first Court [234] was based on the plea of the defendants 
that the suit was bad, inasmuch as it was not brought against Government. 
That issue was properly decided in the negative by that Court. The appel- 
late Court wrongly decided otherwise. The suit is not bad as it is framed 
and brought, neither is Government a necessary party to it. The most that 
can be said is that if Government be made a party, the questions at issue 
between the plaintiffs and Government can be effectually tried and 
determined in this suit, but the plaintiffs do not ask that those questions 
shall be determined in this suit, and Government cannot be affected by 
the result of this suit, so that those questions may safely be left to be 
determined, if necessary, in future litigation. Had the Court of first 
instance in the exercise of its discretion joined Government as a party, 
there would have been nothing to say against its procedure, but we think 
that it was unfair and unjust in the present case for the appellate Court 
to have called on the plaintiffs at that stage of the proceedings to amend 
their plaint by adding Government as a party. Such an amendment 
would have the effect of materially changing the frame of the suit and 
nullifying the whole of the proceedings already had in it, since it would 
necessitate the return of the plaint to the plaintiffs and their presenting 
it afresh in another Court. 

We must, therefore, set aside the order of the lower appellate Court 
and remand the appeal for a trial on the merits, that is, for a determination 
of the title of the plaintiffs to the land as against the defendants. Costs 
hitherto incurred to abide the result. 

Order set aside. 


21 B. 239. 

[235] APPELLATE CIVIL. 

Before Chief Justice Farr an and Ur. Justice Parsons. 


Balaji RAGHUNATH Phadkb ( Original Plaintiff ), Appellant v. Bal 
BIN Raghoji DaLVI AND OTHERS ( Original Defendants), 
Respondents .* [22nd November, 1895.] 

Ehoti Act (Bombay Act I of 1865 )— Kholi Settlement Act (Bombay Act I of 1830), ss. 16, 
17 21 and 33 (c)\—Rhot— Occupancy tenant— Entries made by the settlement officer 
in a form headed as issued under Bombay Act I of 1865 when Act I of 1880 was in 
force- Finality of the entry as to the liability of the tenant, 

[236] At a time when the Khoti Act (Bombay Aot I of 1865) had been repealed 
and the Khoti Settlement Aot (Bombay Aot I of 1880) had come into operation, 
the survey officer made, in a form whioh was headed as being issued under Act 

* Second Appeal No. 762 of 1895. 

;• Sections 16, 17, 21 and 33 of the Khoti Settlement Act (Bombay Aot I of 1880) : — 
jf,. Whenever a survey settlement of the land-revenue of any village to whioh this 
Aot extends is made or revised under the provisions of Chap. VIII of the Bombay Land 
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I of 1865, entries of rent payable by the oooupanoy touant to the khot with regard 
to some survey numbers of a fixed amount of grain and with reapeot to one 
survey number as held rent-free instead of a fixed share of the gross annual produce 
of the land as directed in the 9eoond paragraph of ol. (c) of a. 33 of tho Kboti 
Settlement Aot (Bombay Aot I of 1980) without recording that tho rent, had been 
so fixed by agreement. 

Bold, that tho entries of tho rent payable by the occupanoy tenants were duly 
made under s. 17 of the Khoti Settlement Act (Bombay Act I of 1QRQ) according 
to the provisions of s. 33 so as to make them conclusive aod final evidence of the 
tenant's liability whioh it was not open to a Civil Court to question. 

[R., 21 B. 244 (246) ; D.. 22 B. 95 (99).] 

Second appeal from the decision of T. W. Walker, Assistant Judge 
of Rafcoagiri, confirming the decree of Rao Saheb Parashram B. Joshi, 
Subordinate Judge of Rajapur. 

The plaintiff, a khoti sharer in the village of Khanaoli, sued for a 
declaration that he was entitled to recover from defendants Nos. 1, 2 and 
3 one-third of the produce of bhat and varkasal by pahani (survey settle- 
ment) as rent of certain lands situate at mauje Khauaoli aod for an order 
directing the said defendants to deliver to him the said fraction of the 
produce. He alleged that the defendants were cultivating tenants and 
liable to pay rent according to pahani, and that the survey settlement 
officer, on the 18th March, 1890, had wrongfully decided that the said 
defendants were liable to give to the khot only 7* maunds of bhat on 
account of the aforesaid lands, and that the settlemenG officer also wrongly 

Revenue Cede, 1879, the settlement register prepared under s. 108 of the said Code 
shall show the area and assessment of each survey number and also whether such survey 
number is held by a privileged oooupant or not. 

If a survey number is held by one or more privileged occupants, the said register 
shall further specify tho tenure on which such number is held, the name of the registered 
oooupant thereof, and, in the c«e of a survey number held by an occupancy-tenant, 
whether his interest therein is transferable otherwise than by inheritance or not. 

Survey numbers whioh are not held by privileged occupints shall be entered in the 
said register in the name of the khot, or if a partition of the khotki has taken place, of 
the oo-sharers to whoso shares they respectively belong. 

The Baid register shall also contain a list of all the co-sharers of the khotki, if the 
village be not held by one khot in his own sole right, and shall specify the exteot of each 
suoh co-sharec’s interest in the khotki. 

17. The other records prepared under the said section shall specify the nature and 
amount of rent payable to the khot by 9ach privileged occupant according to the 
provisions ofs. S3, and any entry in any record duly made under this section shall be 
conclusive and trial evidjnoe of ch) liability thereby established. 

21. In any Buoh matter the decision of the said survey officer, when not final, 
shall be binding upon all the parties affected thereby until reversed or modified by a 
final decree of a competent Court. 

33. Rent payable to the khot by privileged occupants shall be as follows, 
(namely) 

(а) by a dhtrekari ; the survey assessment of his land ; 

(б) by a quasi-dharekari : the survey assessment of his land and in addition 
thereto the amount of grain or money respectively set forth in the schedule ; 

(c) by an ocoupancy tenant : such fixed amount, whether in money or in kind, as 
may have been agreed upon or as may at the time of the framing of the survey 
record, or at any subsequent period, be agreed upon between the khot and the said 
tenant ; 

or on the expiry of the term for which any suoh agreement shall have been, or 
shall be made, or if no suoh agreement have been, or be made, such fixed share of the 
gross annual produce of the said tenant's land not exceeding one-hilf in the case of 
rioe-land, nor one-third in the case of warkas-land and such share, If any, of the produoe 
of the fruit-trees on the said tenants’ land, as the survey offioer who frames the survey 
reoord shall determine to be the customary amount hitherto paid by oooupancy tenants 
in the village in whioh the said land is situate. 
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decided that the said defendants should enjoy part of the said lands rent- 
free. The plaintiff further alleged that defendants Nos. 4—12, who had 
along with him an eight annas share in the khoti, were made party 
defendants, as they would not join him in instituting the suit. 

Defendants Nos. 1 and 2 denied the plaintiff’s claim. 

The other defendants were absent. 

The Subordinate Judge dismissed the suit. 

The following are extracts from his judgment : 

“ I do not think from the wording of the s. 17 (of Bombay Khoti 
Settlement Act I of 18S0) that a civil suit is barred to rectify the entry 
made under ss. 16. 17. 33 of the Khoti Settlement Act, if that entry be 
shown to be wrong. What I understand from the above-named section 
is that if the khot were to claim more rent from the privileged occupant, 
then the privileged occupant can show, from the [237] entry made under 
s. 33, that he is not liable for more. It is only when the question is as to 
what rent the privileged occupant is liable, the entry made in the register 
under s. 33 of the Khoti Settlement Act is conclusive and final evidence. 
The eutry would be final and conclusive evidence in a rent suit, if any, 
instituted by khot against occupancy tenant. The entry is not said to be 
conclusive and final for all purposes. Having regard to the provisions of 
the Bombav Revenue Jurisdiction Act (X of 1876), Bombay Land l Revenue 
Code (V of 1879) and Bombay Khoti Settlement Act (.1 of 1880) 1 do 
not think that the khots in the Ratnagiri and Kolaba, districts have lost 
the right of instituting suits to set aside decisions of survey settlement 
officers, if those decisions be shown to be wrong and when those decisions 
refer to matters in dispute between superior and inferior land-holders. 
The decision referred to in this suit, and which is sought to be set aside, 
has reference to matters in dispute between the khots and occupancy 
tenants. I am, therefore, of opinion that this suit is maintainable in 

this Court. 

* * * * * 

“ There is no reliable evidence to show that the defendants ever used 
to give vasul by pahani. None of the plaintiff's witnesses or the plaintiff 
has produced papers of the management of the village of the last 25 o. 
30 years. This the plaintiff could have easily done if defendants Nos. 1 
—3 wore really tenants paying vasul £rd by pahani. The settlement 
officer, when he made inquiry, found that within 12 years previous to the 
inquiry no kam jast vasul (less or more rent) was given, that is, one and 
the same amount was given throughout lor 12 years continuously (see 
Ex 63). If the vasul had been taken by pahani, the same amount every 
year could not have been found due against defendants Nos. 1—3. The 
plaintiff has, therefore, failed to prove that defendants Nos. 1—3 are 
tenants of the plaint lands and are liable to pay rent hd of the produce 
by pahani.” 

Oo appeal by the plaintiff the Judge confirmed the deoree on the 
ground that the suit was barred by the entry made by the settlement 

officer on the 18th March, 1890. 

The plaintiff preferred a second appeal. 

Ganesh K. Deshmukh, for the appellant (plaintiff) : — We sued to 
recover thal (rent in kind according to the Khoti Settlement) in spite of 
the makta (fixed rent) settled by the survey authorities. With respect to 
one of the survey numbers, the survey authorities settled that nothing 
was payable and that the tenants should enjoy the land rent-free. The 
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settlement was made on the 18th March, 1890, and the present suit was 1895 
bought on the 16th March, 1891. The entry made by the settlement Nov. 22 
o ulcer 13 Ex. 63 in the case. The settlement was made under Bombay — 
Act I of 1865 and Government Resolution No. 1474, dated the 26th Appel 
April, 1876. If the entry was made under Bombay Act I of 1865. then it late 
was not final. The settlement whiob [238] was completed in 1890 came n IVIT 

into operation when Bombay Act I of 1865 was in force. It had 

commenced before the Kboti Act I of 1880 oame into operation. Section 30 21 B. 235. 
of Act I of 1880 shows that all the khoti villages in the Koukan did not 
oome directly under the operation of the Act as soon as it was passed. It 
appears from Government order (Ex 21) that Act I of 1880 was not made 
applicable till the 30th August, 1890, that is, after the settlement was 
made appheible to the village on the 18th March, 1890. 

Assuming that the settlement was made under Act I of 1880, we 
submit that the deoision of the settlement officer is ultra vires. The 
entries under s. 17 of the Act would be final if they were in accordance 
with the provisions of s. 33. In the present case the tenants are oc- 
cupanoy tenants, and, therefore, cl. (c) of s. 33 applies. Under this clause 
the settlement officer has jurisdiction to settle a fixed amount only when 
there is an agreement. In the present case the settlement officer has 
fixed the amount of rent at 7i mauods of gra n. Undor paragraph 2, 
ot. (c), the settlement officer is empowered to settle only a fixed share of 
rent and not the amount of the rent. In column 5 of Ex. 63 the reason 
given by the settlement officer for settling the fixed amount of rent is 
that the khot did nob show that varying rent was paid during the last 
twelve years. We submit that the reason is bad. Further, the settlement 
officer had no jurisdiction to declare that a tenant should hold particular 
land rent-free. 

Daji A. Khare, for the respondents (defendants).— There is no 
allegation on the part of the plaintiff that the settlement was made 
under Bombay Act I of 1865. Under that Act no such settlement as the 
present could be made. The first Court held that the settlement was made 
under the Khoti Act I of 1880. The settlement in dispute is the 
settlement between the khot and occupancy tenants, and suoh a settlement 
could not be made undor Bombay Act I of 1865. That Act refers only to 
a general settlement. Act I of 1880 provides for a settlement between 
khots and their tenants. The entry in Ex. 63 being made under s. 17 of 
Act I of 1880 must stand. Government [239] Resolution No. 1474, 
dated the 26th April, 1876, was the result of a compromise between the 
khots and rayats, and the Khoti Act I of 1880 is the outcome of that 
Resolution. It may be contended that s. 38 of Bombay Act I of 1965 
provides for a settlement between the khots and rayats. but that provision 
was repealed some time before the settlement was m ide in 1890. We 
submit that a settlement, whioh commenced under an existing Act, but 
finished after that Act was repealed and another Act haB come into force, 
would be good under the latter Act — Sankappa v. Basappa (1). 

Next we contend that, evea according to the provisions of the Khoti 
Act I of 1880, the entry made by the settlement officer in Ex. 63 is not 
ultra vires. The Act has given pome particulars for the guidance of the 
settlement officer, and iu fixing the amount of rent it took into considera- 
tion the circumstance that the khot did not prove that the tenants paid 

more or less rent during the past years. An entry made under s. 17 of the 

— , — » - - - — - _____ ___ 

(1) P.J. (1880), p. 106. 
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Act is conclusive, and no suit can be brought to . set it 
Krishna v. SMojnac (1) ; Ramchandra 

Mukundshet (3) : Second Appeals Nos. o65 and 673 of 1893, decided 
the 11th November, 1895 (Jardine and Ranane, JJ J. 

If the plaintiff thinks himself aggrieved by tbe entry of the settlemen 

officer, he can seek redress under s. 21 of the Khoti Act I of 1880. 

With respect to the entry that the tenant should en )°y part ^ ul ” 
land rent-free it seems that the khot did not take any rent from he 
tenants with respect to that land for the past years, and, therefore, the 

settlement officer made an entry to that enect. 

JUDGMENT. 

T? arran C J —I do not entertain doubt that, notwithstanding tbe 
heading of the record of the settlement officer in this 

entered therein, in accordance with the provisions of ss. 16 and 1 , i of the 
Khoti Settlement Act. 1880. must he taken to have been entered m 
pursuance oi the provisions of those sections. At the time when theent e 
were made, Bombay Act I of 1865, s. 38. had been repealed and Bombay 
r240l Act I of 1880, which repealed it, had come into operation. It was 
onlv under the provisions of the later Act that the survey officer could 
have made the entries, and the fact of his making them under an improper 

entries became, if made in accordance with s. 33 of the Act, conclude and 

final evidence under s. 17. , . , „ 

The more important question argued before u, h « noe a " 363 

Sit - 

• ; rt nQ nf a 33 so as to make them conclusive and final evidence of the 

S> ... .... .. *. e— » — 

..«» ... ..i >■ J; 

provisions of s. 33, ^8®*“*® UnY^dfrected in* the second paragraph of 
gross annual pioduee o ?0 Q f 9om0 0 f the survey numbers 

clause (c) of that section, oag0 q{ No H8 it is entered as held 

renrfreeTnTit^ is not recorded that tbe rent has been so fixed by agreement 

In considering this question it must be borne in mind that the object , of 

tbe Act as appears from the preamble and the provisions of ss. l 6 and 17, 
tne acc, as apyo aO0DCV of the settlement officer, a complete 

13 t °/nf D thfl 0 nature of tbe holding* of eaoh and every privileged occupant 
in°the khoti village, and to ascertain and define the amount of rent payable 
bv each Section 33 accordingly provides for the case of occupancy tenants, 
which it places in two classes— those tenants who have theii r rents fixed 
bv agreement, and those whose rents are not so fixed. It is. I think, clearly, 
intended that such classification shall be exhaustive. The section makes no 
special provision for the case in which tenants have been paying a fixed rent 
for along period, but who may be unable to prove the origin of their right 


(1) 18 B. 183. 

(3) P.J. (1895), p. 145. 


(2) P.J. (1896), p. 142 = 20 B.476. 
(4) P.J. (1880), p. 106. 
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t° pay [241] in that; form. As it cannot, I think, have been intended that 

such ^tenants should be deprived by the settlement operations of their 

established right, it seems to me that the Legislature must have intended to 

embrace them within the olass of those whose rents have been agreed upon 

before the time of the survey. As the Courts in suoh cases would presume a 

lost agreement, it would be open to the settlement officer to infer the same 

Where in such cases there is a dispute between thekhotand the occupancy 

tenant as to the rent payable by the latter, s. 20 imposes upon tbe survey 

officer the duty of investigating and determining it, and framing the record 

accordingly. ^ When he has thus, after such investigation, framed the record 

under s. 17, it becomes conclusive and final evideuce of the rent payable 
by the tenant. ‘ 

In tbe present case the survey officer found the tenant paying a fixed 
amount of grain in respect of part of the land and as to part holding the 
land rent-free. To that effect he has made an entry, aDd it is not, I think, 
open to the Civil Courts to say that he has made his entry on insufficient 
or inadequate evidence. It must, I think, be takeD that he has found the 
tenant to fall within the scope of the first paragraph of cl. (c) of ?. 33 and to 
have made the entry accordingly. If we were to hold otherwise we should 
be frittering away tbe finality as evidence which s. 17 gives to tbe entry of 
the settlement officer and opening the door to litigation (which it was the 
object of the Act to avoid) in every case in which the settlement office>*has 
recorded a fixed amount of rent as payable by the tenant. It appears to 
me to make no difference whether the tenant has established his right to 
the satisfaction of the settlement officer to hold his land on a fixed rent or 

rept-free. The settlement officer is bound to frame his record in accordance 
with his decision. 

In so deciding I follow what has been already ruled in second appeals 
Nos. 565 and 673 of 1893 by another Bench, though the particular instance 
of an occupancy tenant holding rent-free did not arise in these cases. 1 

PARSONS, J. — This case raises a very important question between 
khots and occupants of land in khoti villages. Tbe plaintiff is in the 
position of the khot. The defendants have been [242] held by the 
survey officer to be occupancy tenants, and the rent payable by them to 
the khot has been determined by him after inquiry to be 7| maund 9 of 
rice. The plaintiff disputes the legality of this determination, and has 
brought this suit for a declaration that he is entitled to recover from the 
defendants for rent one-third cf the actual produce of tbe land. 

. In the face of the decisions of Gopal Krishna v. Sakhojirao (1) 
Ramchandra v. Raqhunath (2) and Ramchandra v. Mukundshet (3) it is 
not contended that the determination if duly made would not be 
conclusive and final and would nob bar the present suit. The argument 
is, first, that the determination has not been made under s. 33 of the Khoti * 
Settlement Act, 1880, at all, and, secondly, that if it. has, it is Dot a legal 
determination under that section. 

The first argument is founded upon the beading of the form in which 
the entry is recorded, whioh is thus “ Maoji Kuanavle Trif S mji Taluka 
Rajapur, Appendix D classifying the Ryots, etc., under Act I of 1865 and 
Government Resolution No. 1474 of the 26th April, 1876 ” The determi 
nation was made on the 18th March, 1890, at a time when tbe Khoti 
Settlement Aot, 1880, was in force and Act I of 1865 was repealed. There 
could, therefore, nave been no proceedings at. all held under Act I of 1865; 
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nroeeedings could have been had under the Act of 1880 only and I must 
assign the acts of the survey officer to a valid and proper enactment. In 
all probability the misdescription arose from the fact that the survey had 
been commenced at a time when Act I of 1865 was in force though it was 
not introduced until 1890 and the printed forms that were suitable to the 
time when the survev was commenced continued to be used throughout. 
There can be no doubt that the determination in question was really made 
under s. 33 of the Khoti Settlement Act. 1880, and that the entry of it in 
the record was made under s. 17 of the same Act. I think, therefore, that 


there is no force in this first argument. . _ _ • i 

The second argument relates to the determination itself. It is laid 

down in s. 33 that an occupancy tenant shall pay [243 J such fixed amount, 
whether in money or kind, as may have been agreed on in the past or may 
in the present or future be agreed on between him and the khob, and in 
the absence of agreement, such fixed share of the gross annual produce o 
his land as the survey officer shall determine to be customary, in the 
present case the survey officer has determined the rent for survey Nos. 121. 
123 122, 36 and 28 to be a fixed amount of 7? maunds of rice, and bas 
held that survey No. 118 (9) is rent-free. The award of a fixed amount o 
grain in the absence of agreement and awarding no rent at all lor survey 
No. 118 (9) are retied on as illegalities under the section. 

It appears, however, to me that it is not open to a Civil Court to go 
behind the entry and inquire whether it is the correct result of a legal and 
valid determination. The Legislature bas entrusted to the survey authorities 
the duty of determining the amount of rent that an occupancy tenant shall 
pav to the khot, and has declared that the entry of the nature and amount 
of rent so determined to be payable in the record made under s i/ 
shall be conclusive and final evidence of the liability thereby established. 
Determinations on other matters it has allowed to be reversed or “ od ‘ be 
by decrees of competent Courts. Tbis one it has declared to be Unai 
(s. 21). Unless a Court can go behind the determination and enquire 
into its merits, it is impossible for it to say that it is either illegal or 
invalid. In the present case, for instance, the survey officer may ha 
found upon absolutely undeniable evidence that there was an a 8 r ®° m ® 
to pay the amount of grain he fixed for the rent of the land and to P y 
nothing for survey No. 118 (9), in other words, an agreement to pay for 
the whole holding 7i maunds of rice. If this was the oase, his de 

ruination would be perfectly legal and valid. . .., 

For this reason I think that the lower Courts have rightly d ' 9 “ ,8Sed 

the suit. Plaintiff’s remedy is clearly not by suit in a Civil Court I 
he has a remedy at all. it is before the authorities to' 
lature has entrusted the work of framing and keeping the record. We 
confirm the decree with costs. 


Decree confirmed . 
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[ 244 ] APPELLATE CIVIL. 

Before Chief Justice Farran and Mr. Justice Parsons. 



GOPAL Ramchandra Naik ( Original Plaintiff ), Appellant v . 
Dashrathshet and others ( Original Defendants ), Respondents.* 

[25th November, 1895.] 

Khoti Settlement Act (Bom. Act I of 1880), ss. 16, 17, 20, 21, 22 and 33f -Land 
Revenue Code (Bom. Act V of 1879), ss. 109, HO, 120. 129. 156. 203, 211 and 212 
—Determination by, the survey officer of the liability of the defendant to khot— 
Entry tn the settlement register as occupancy tenant— Revision of the record by the 
Collector — Power of alteration— Decision as to the rent payable not final and con- 
elusive evidence -Difference between dechrinq an entry to be a final and conclusive 
evidence and a decision to be final— Appeal lies from a decision. 

Id May, 1885, under s. 33 of the Khoti Settlement Act (Bom. Aot I of 1880)' 
the survey officer determined the liability of the defendant to pay to the khot as 
rent for his land the survey assessment and the looal fund cess, and this was 
entered in the record made under s. 17 of the Aot notwithstanding that in the 
settlement register the defendant was entered as an occupauoy tenant. In April, 
1889, the Collector, on the application of the plaintiff, revised the former reoord’, 
whioh, as revised, showed that the defendant was liable to pay one-third of the 
produce of his land as rent to the khot. 

A question having arisen as to the legality o! the revised entry by the Collector. 

Held, that the revised entry in the record wa^ duly made by the Collector 
under e. 17 of the Khoti Settlement Act (Bom. Aot I of I88O1 and was conclusive 
and final evidence of the liability established by it. It is not open to a Civil 
Court to inquire into the legality or otherwise of the reasons which may have 
led to the determination of the amount of rent payable. 

The Khoti Settlement Act (Bom. Act I of 1880) does not make the decision of 
rent final. In s. 17 it only makes the entry, wbioh is the result of the decision, 
final and conclusive evidence. Under s. 33 an appoal lies from a decision, and the 
deoision can be revised under s. 211 of the Land Revenue Code (Bom. Act V of 
1879) by the authorities therein mentioned. 


[243] Second appeal from the decision of A. S. Moriarfcv, Acting 
District Judge of Ratnagiri, confirming the decree of B. Y. Gnpte, 
Subordinate Judge of Devrukh. 

The plaintiff as khot sued to recover a certain amount as thal rent 
(rent in kind) due to him by defendants for three years in respect of his 
eight-annas share in a certain khoti viilage. 

. Tb ® defendants pleaded (i inter alia) that the settlement officer had 
decided in the year 1885 that they were liable only to pay assessment 


• 8eoond Appeal No. 51 of 1894. 

t Seotioos 16, 17, 21 and 33 of the Khoti Settlement Aot (Bom. Act I cf 1880) 
see ante p. 235; ss. 20 and 22 are as follow : — 

Seotion 20 of Act I of 1880: — 


If it shall appear to the survey officer, who frames the said register or other 
reoord, that there exists any dispute as to any matter which he is bound to record he 
may, either on the application of any of the disputant parties or of his own motion 

investigate ana determine such dispute and frame the said register or other record 
accordingly. 

Section 22 of Act I of 1880 : — 

“ No suit shall lie against the said survoy officer or against Government, or any 
officer of Government to set aside any suoh decision of a survey officer ; but the record 
shall from time to time be amended hfc. the said survey officer, or when the survey 
settlement is oonoluded, by the Oollsptor, in accordance with any such deoree as 
afOTesaid which the parties may obtain infer se on an application, accompanied by a 

certified copy of suoh deoree, being duly made to the said survey officer, or to tho 
Collector for that purpose. ” 
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and local fund cess on their lands, and that the plaintiff could not claim 
thal rent without setting aside the settlement officer s decision. < _ 

The Subordinate Judge found that the settlement officer 9 decision 
was final and conclusive, and could not be set aside by any subsequent 
proceedings in a Civil Court. He, therefore, rejected the claim. 

On appeal by the plaintiff the Judge confirmed the decree.. Ibe 

plaintiff preferred a second appeal. 

Daji A. Khnre, for the appellant (plaintiff).— Our claim was rejected 

on the ground that under s. 17 of the Khoti Settlement Act (Bom Act I 
of I860) the determination by the settlement officer (Ex. 37) that the 
defendants were liable to pay assessment and local fund cess was conclu- 
sive In Ex. 37 the defendants are entered as khatedar kuls. We submit 
that under s. 17 of the Khoti Settlement Act, the decision of the settlement 
officer is not final and conclusive. The decision is liable to be modified or 
set aside by a competent Civil Court. Under s. 17 of the Act, the entry 
as to the tenant’s liability is only final and conclusive. 

Vasudeo G. Bhandarkar , for the respondents (defendants).— In the 
year 1885 the settlement officer made the entry under s. 20 of the Khoti 
Settlement Act, and the entry is final and conclusive under s. 17. 
quentlv the Collector revised the entry on tbe plaintiff’s application. We 
submit that the Collector had no power to do so. Section 20 read along 
with s. 17 of the Act, show 3 what entries are final and conclusive, and 
what entries can be interfered with by Civil Courts. Section 3, cl. U / 
of the Act enacts that any word or expression [246] which is defined in 
the Land Revenue Code (Bom. Act V of 1879), and is not defined in the 
Khoti Act, shall be deemed to have the meaning given to it by tbe code. 
Section 212 of tbe code lays down that when a decision or order is final, 
no appeal can lie against it. The order passed by the settlement officer 
beiDg final, no appeal could, therefore, lie against it. The Collector was, 
therefore, wrong in revising it. Entries made by officers specially appointed 
are held to bs final, as, for instance, entries made by officers appointed to 
settle boundaries under ss. 119 and 120 of the Land Revenue Code — Bat 
Ujam v. Valiji Rcisulbhai (1). 

JUDGMENT. 

Parsons. J. — There is no dispute about the facts of this case. On the 
3rd May, 1885, under s. 33 of the Khoti Settlement Act, 1880, the survey 
officer determined the liability of the defendant to pay to the khot, as rent 
for his land, the survey assessment and the local fund cess, and this was 
entered in the record made under s. 17 of the Act, notwithstanding that 
in the settlement register tbe defendant was entered as an ocoupancy 
tenant On the 25th April, 1889, the Collector on the application of the 
plaintiff revised the former record, and as it now stands it shows that the 
defendant is liable topav one-third of the produce of his land as rent to the 
khot. We have held in the case of Balaji Ragbunath v. Bal bin Raghoji (2) r 
that it is nob open to a Civil Court to enquire into the legality or 
otherwise of the reasons which may have led to the determination of the 
amount of rent payable. The Court must accept an entry in a record duly 
made under s. 17 as conclusive and final evidence of the liability 

established by it. _ . 

Tbe only point, therefore, that arises is, whether the revises 

entry in the record was duly made by the Collector. The Aot of 
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(1) iq B. 456. 


(2) 21 B. 235. 


XU GOPAL RAMOHANDRA NAIK V, DASHRATHSHET 21 Bom. 248 


1880 ia nob very dear in ibs terms, bub as. 16 and 17 read together show 
that the reoord of rent is a separate reoord from the settlement 
register, so that the resbriotions as to alterations and corrections of 
the latter contained in as. 109 and 110 of the Bombay Land Revenue 
Code would not apply to the former. The terms of s. 33 itself seom 
to imply a power of alteration, since it speaks of an agreement made 
at some period subsequent to the framing of the survey record. Section 
[247] 20 provides for the investigation and determination of disputes, 
s. 21 declares that the decision, when nob final, shall be binding till reversed 
or modified by a decree of a competent Court and s. 22 provides for 
the amendment of the record in accordance with such decree when 
obtained. 

As s. 17 has declared the decision of the rent payable to be conclusive 
and final evidence, and as no suit lies to reverse or modify that decision, 
there can be no amendment possible under s. 22. We are. therefore, 
driven to the conclusion, that the Act of 1880 gives no express power of 
appeal or of revision. We can, however, look to the Land Revenue 
Code itself bo see whether there is anything in it which gives such power. 
Section 203 gives a general right of appeal from all decisions or orders 
passed by a revenue officer to tha-. officer’s immediate superior in the 
absence of express provision to the contrary. Section 212 restricts this 
power by declaring that no appeal shall lie from a decision or order declared 
in the Act to be final. 

It has been argued before us, and it is the opinion of the lower Courts, 
that the Act of 1880 has declared the decision of rent to be final. This, 
we think, is a mistake. Had the Legislature intended to make top decision 
final, it would have expressly said so in s. 33 (C/. ss. 120, 129 and 156 
of the Land Revenue Code). It does not, however, there say a word about 
the decision, and in s. 17 it only makes the entry, which is the result of 
the decision, final and conclusive evidence. There is a marked difference 
between declaring an entry to be final and conclusive evidence and a 
decision to be final. 

There being, then, no express provision prohibiting an appeal, we 
think that an appeal lies from a decision under s. 33, as indeed it is only 
right an appeal should lie from a decision on such an important point. 
It follows that not only an appeal lies, but that the decision can be reviewed 
under s. 211 of the Land Revenue Code by the authorities therein 
mentioned. In the present case the Collector on the application (it is 
called an appeal in the document itself) of the plaintiff has modified the 
decision of the survey officer, which was that the defendant, though 
only an occupancy tenant, was liable to pay rent as if he [248] were 
a dharekari, and has held him liable to pay the rent that an occu- 
pancy tenant is liable to pay. It is not within our power to go 
behind that later decision or to inquire into the validity of the reasons 
which induced the Collector to exercise his jurisdiction. It is an entry 
duly made under 8. 17, and we must accept it as final and conclusive 
evidence of the liability established thereby. 

We reverse the decrees of the. lower Courts and award the claim with 
costs throughout. 
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APPELLATE CIVIL. 

Before Chief Justice Farr an and Mr. Justice Parsons. 


NaraYAN Bhaskar Khot ( Original Plaintiff No. 1), Appellant 
v. Balaji BaPUJi Khot ( Original Defendant ), Respondent. 

[25th November, 1895.] 

Small Cause Court suit— Second appeal— Civil Procedure Code ( Act XIV of 3882), 
s. 5S6 — Suit to recover a certain sum on account of a share in property— Amount to 06 
found due on taking account— Title . 

Plaintiffs sued to recover, on account of their share in the produce of certain 

dhara and khoti properties, Rs 339 14-2 or any other sum which might be found 
due to them on taking account from the defendant, who was the m inaging khot. 
The defendant denied the plaintiffs' right to the produce of some of the proper- 
ties. The first Court and the Court of appeal found that the amount due to 
plaintiffs was Rs. 72-14-1 1. On second appeal, 

Held that the suit was a Small Cause Court suit, and no seoond appeal lay. 
The mere fact of a question of title arising does not prevent a suit being cogniza- 
ble by a Court of Small Causes. By merely asking, in the alternative, for an 
account of the profits, a suit cognizable by a Small Causa Court cannot be con- 
verted into one of a different nature. 

[F., 25 B. 625 ; 32 B. 560= 10 Bom. L R. 733 ; 7 Ind. Cas. 390 = 8 M.L.T 281 = (1910) 
M.W.N. 399; 1 L B.R 335 ; R., 26 A.W.N. 209 = 3 A.L.J. 23; 6 Bom. L.K. 
370 ; 9 Ind. Cas 579 = 20 P R. 1911 = 93 P.Ii.R. 1911 = 54 P.W.R. 1911 ; 16 Ind. 
Cas. 869 = 6 8.L.R. 85; 137 P.L.R. 1901; U.B.R. 1908. 3rd Qr. t Prov. Small 
Cause Courts Act, s. 3 3 

Second appeal from the decision of T. Walker, Assistant Judge of 
Ratnagiri. confirming the decree of RaoSaheb K. S. Patankar, Subordinate 
Judge of Dapoli. 

The plaintiffs sued to recover Rs. 339*14-2 a3 their one-twelfth share 
in certain dhara and khoti Droperties, or any other sum which might be 
found due to them from the defeudant, who was the managing khot, on 
taking accounts between them. 

[249] The defendant denied the plaintiffs’ claim in respect of some of 
the properties. 

The Subordinate Judge passed a decree for the plaintiffs for Rupees 
72-14-11, and on appeal by plaintiff No. 1 the Judge confirmed the decree. 
Plaintiff No. 1 preferred a second aDpeal. 

Gokuldas K. Parekh (with Ganqaram B. Rele ), for the respondent 
(defendant) took a preliminary objection. — This is a small cause suit in 
which no second appeal is allowed — s. 586 of the Civil Procedure Code 
(Act XIV of 1882) ; Damodar Gopal Diksit v. Chintaman Balkrishna (1). 

DajiA. Khare, for the appellant (plaintiff No. 1). — This is a suit for 
account. There is a distinct prayer to that effect in the plaint. There are 
also questions of title in the suit. We claim a share in the profits of im- 
moveable property, and the defendants have denied our title to those proper- 
ties. Therefore s. 23 and art. 31 of sch. II of the Provincial Small Cause 
Courts Act (IX of 1887) are applicable, and the suit is not a small cause 
suit. In Damodar Gopal Dikshit v. Chintaman Balkrishna (1) no 
account was asked for. 


• Second Appeal No. 218 of 1894. 
(1) 17 B. 42. 
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Ookuldas K. Parekh in reply. — In a small oause suifc the question of 
title can be inoidentally gone into. In calculating profits the Court has 
to make accounts, but that oiroumetanoe would not make s. 23 or art. 31 
of the Provincial Small Cause Courts Aot applicable. 

JUDGMENT. 

Farran, 0. J., — The mere fact of a question of title arising does not 
prevonG a suit being cognizable by a Court of Small Causes. That has 
been determined in a long series of decisions. Seotion 23 of the Small 
Cause Courts Aot, 1887, does not alter the law upon this subject, but 
points out a course whioh a Small Cause Court Judge may adopt when he 
considers that he cannot conveniently try such a question as is there 
indicated in bis Small Cause CourG jurisdiction. See Muttukarnppan v. 
Sellan (1). It oan have no application when a case is filed in the Court 
of a Subordinate Judge not invested with the jurisdiction of a Court of 
Small Causes. 

[260] We must, therefore, consider whether this, as a suit for an 
account, is excepted from the jurisdiction of the Small Causes Court. This 
question is determined by authority. We cannot distinguish the present 
case from Da.mod.ar Gopal Dikskit v. Chintaman Balkrishna (2). Here, as 
there, the profits sought are not alleged to have been wrongfully received. 
By merely asking, in the alternative, for an account of the profits the 
plaintiff cannot convert a suifc congizable by a Court of Small Causes into 
one of a different nature. There is no account within the meaning of 
art. 31, sch. II of the Small Cause Courts Aot here to be taken. A definite 
sum only is to be ascertained, viz., the amount of profits received by 
•defendant during the years in question, from which by a simple calculation 
what the plaintiff’s share in those profits amounts to can be ascertained. 
No second appeal lies under 8. 586 of the Civil Procedure Code. 

We, therefore, reject the appeal with costs. 
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Appeal rejected. 
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APPELLATE CIVIL. 

Before Chief Justice Farran and Mr. Justice Parsons. 

Thb Poona City Municipality ( Original Defendant ), Applicant v. 

RAMJI Raghunath ( Original Plaintiff ), Opponent J 

[25th November, 1895. J 

Small Cause Court-' Provincial Small Cause Courts Act (IX o) 1887), s. 25 — Jurisdiction 
of the Bigh Court. 

An error of law or procedure in the Small Cause Court confers jurisdiction 
upon the High Court to exercise the power committed by s. 25 of the Provincial 
Small Cause Courts Aot (IX of 1887). 

The powers conferred by the section are, however, purely discretionary, and the 
eeobion does not give a right of appeal in all Small Cause Court cases either on 
law or on fact. Tbe High Court is to determine in what oases it shall exercise 
the powerB conferred upon it. 

It is nob the praotioe of the Bombay High Court to interfere under a. 25 of the 
Aot when there are no substantial merits in the oase of the applicant. It 

• Application No. )68 of 1895 under the extraordinary jurisdiction. 

(1) 15 M. 98. (2) 17 B. 42. 
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Application under the extraordinary jurisdiction of the High Court 
against the decision of Khan Bahadur Navroji Dorabji. Judge of the Court 
of Small Causes at Poona, under s. 25 of the Provincial Small Cause 

Courts Act (IX of 1887). 

The plaintiff sued the Municipality of Poona to recover Ks. HUy-d-Li 
alleged by him to have been paid as octroi duty on goods imported by him 
for the use of Government and which he claimed to be refunded under the 
octroi rules in force at Poona. 

The plaintiff contracted to supply corn to Government at Poona, liirkee 
and the Camp of Exercise from 1st April. 1892, to 31sb March, 1893, and 
during that period he imported corn into Poona for the purposes of his- 
contract and paid octroi duty upon it according to the revised octroi rules. 

By one of these rules (Rule No. 3) it was provided that where 
imported goods were intended for the use of Government or subsequently 
became the property of Government, the duty paid on importation should 
be refunded on production of the proper certificate. The following is the^ 
rule referred to : — 

“ Rule 3. Goods, the property in which is not vested in Government 
at the time they passed the barrier, but which, being imported with a 
view to the fulfilment of a Government contract or otherwise intended for 
the use of Government, will, in the ordinary course of things, become the- 
property of Government, after importation, shall, on passing the barrier, 
be declared as intended for the use of Government, i.e ., in fulfilment of 
a certain (specified) contract. The duty on them shall then be paid, and 
subsequently if they actually do become the property of Government the- 
duty shall be refunded on a certificate to that effect signed by the 
departmental officer concerned.” 

The plaintiff alleged that he had produced the necessary certificates 
in respect of a large quantity of grain, aod asked to bo refuuded the’ 
amount claimed, but the defendants allowed a refund in respect of such- 
grain only as had been delivered to Government in the Poona Canton- 
ment, but refused it in respect [252] of such a9 had been delivered to 
Government at Kirkee and the Camp of Exercise. The plaintiff, therefore, 
brought the present suit. 

The Municipality pleaded that as, in the case of goods taken to Kirkee- 
and the Camp of Exercise, the goods passed outside the octroi limits, the 
plaintiff ought to have taken certificates for export as required by Rules 14- 
to 21 ; that in the absence of such export certificates the plaintiff was nob- 
entitled to claim the refund, and that Rule 3 applied only to such goods- 
as were delivered to Government within municipal limits, and not to* 
goods delivered to Government outside these limits. . . . . . . i 

170 


interferes to remedy injustice. It is slow to interfere where substantial juatioe- 
hae been done by the Subordinate Court, although that Court may teohmoally 

have erred. 

[251] The provisions of s. 622 of the Code of Civil Procedure (Act XIV of 1862) 
do not afford a safe guide for the exercise of the extraordinary 3 urisdiotion under 
s. -25 of the Provincial Small Cause Courts Act (IX of 1887). The wording of 
the two sections is wholly difiereot, that of s. 25 of the Provincial Small Cause 
Courts Act being of the widest description and conferring the most a m P*® 
discretion on the High Court, while it has been held by the Privy Council that 
s. G22 of the Civil Procedure Code (Act XIV of 1882) ought to be construed m 
a very restricted and limited sense. 

[F ( , 11 C.P.L R. 91 ; Appr., 23 B. 334 (340); R-. 21 A . 89 = 1 8 A . W .N . 157; 27 B. 
563 ; 16 C.W,N.‘288= 10 Ind. C*s. 117 ; 17 Ind. Cas. . 748 = (1912 ) M.W.N. 1227, 
G6 P-R. 1901 = 138 P.L.R. 1903 ; 8 S.L R. 164.] 
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The following were the rules relied on by the Municipality : — 

“ 14. Persona, importing goods in transit which enter the city and 
pass out of it intaot within a week of their entering, 9ball deposit the 
amount of duty due on them at the ingoing octroi naka and reoeive a 
reoeipt for the same. They shall present the receipt at the outgoing naka 
for endorsement as to the goods having passed out of the city intaot, and 
present the endorsed receipt at the municipal office, where on satisfying 
the municipal officers of the correctness of the endorsement, &c., they 
will obtain a refund of the amount of duty deposited by them. 

15. Such goods if they stay in the city longer than a week, shall 
be treated as imported goods for purposes of refund, provided that the 
importer gives notice to the octroi superintendent to the effect that the 
goods have remained in the city and gets his receipt endorsed to that 
effect. 

16. Goods which pass out of the city within 12 mouths of the 
date of importation shall be entitled to refund of duty. 

" 17. In oases in which the computed duty shall exceed four rupees, 
the goods shall, on their way out, be brought to the municipal office for 
inspection and verification by the secretary or the octroi superintendent. 

“ 18. Refund of duty on goods which have to break bulk or undergo 
a change of form in the city shall be claimable, provided the manufactur- 
ed articles are brought to the municipal office for inspection by the 
secretary or the octroi superintendent, packed for export in his presence, 
and a certificate obtained from the outgoing naka within 48 hours after 
packing, certifying the despatch of the articles in question out of the 
city. 

“ 19. In cases where goods are exported by railway, the conditions 
imposed by the two last preceding Rules 17 and 18 (of bringing the goods 
at the municipal office for inspection) shall be dispensed with, and the 
railway invoice shall be accepted in lieu thereof as evidence of exporta- 
tion. 

20. All demands for refund as above should be made within 4 
days of the time of export, and they should be supported by the original 
receipts acknowledging payments of duty and the certificates of export 
mentioned above. 

[283] 1 “21. All octroi receipts are transferable, and they will change 
hands with the goodB to which they appertain. Refund will be paid only to 
the party who actually exports the goods and produces the original 
receipt.” 

The Judge found that the plaintiff was entitled to the refund, and 
awarded the claim to the extent of Rs. 730-7-11 which he found to be 
oovered by proper certificates from the commissariat officer. Tbe Munici- 
pality applied to tho High Court under its extraordinary jurisdiction and 
obtained a rule nisi calling on the plaintiff to show cause why the decision 
of the Judge should not be set aside, contending that the Judge erred in 
construing the octroi rules, and that the award of the refund was illegal 
and inequitable. 

Macpherson with Mahadeo B. Chavbal appeared for tbe Municipality 
in support of the rule. — The dispute relates to grain brought into Poona 
and afterwards taken outside. With respect to suoh grain the certificates 
given by the commissariat officer is not sufficient. There is no guarantee 
that the grain supplied to Government outside the municipal limits 
was the identioal grain whiob had been imported into Poona. Rule 3 
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must be read along with the succeeding rules. Grain supplied to Gov- 
ernment outside Poona were goods in transit, and the plaintiff ought to 
have complied with the provisions of Rules 14 and 17. The plaintiff did 
not comply with them, and is not entitled to a refund. 

Branson with Gangaram B. Rele apppeared for the plaintiff to show 
cause. — The Judge has come to the conclusion that Rule 3 is applicable 
to our claim. He has not committed any error in law, and there are no 
merits in che defendant’s case. His decision cannot be interfered with* 
under the extraordinary jurisdiction of the High Court (see s. 25 of the r 
Provincial Small Cause Courts Act IX of 1887 } — Muhammad Bakar v. 
Bahhxl Singh (1) : Raghunath Sahai v. The Official Liquidator of the 
Himalaya Bank, Limited (2); Sarman Lai v. Khvhart (3). 

There is uo allegation by th9 Municipality that the plaintiff has 
committed any fraud. We contend that Rule 3 applies to goods supplied 
to Government, and the other rules apply to goods [234] which are not 
supplied to Government. We have complied with rule 3 The rules as 
they stand now do not impose on us any liability to produce certificates 
other than those we have already produced. 


JUDGMENT. 

Farran, C. J. — This is an application by the Poona City Munici- 
pality under s. 25 of the Provincial Small Cause Courts Act, 1887, by 
which they seek for a reversal of a decree passed against them in the- 
Poona Small Cause Court for the sum of Rs. 730-7-11, on the ground that 
the decree was passed against them on an erroneous construction of their' 
Revised Octroi Rules. Cause was shown against the application on the* 
19th November last, when we took time to consider our judgment. 
Mr. Branson for the opponent cited Muhammad Bakar v. Bahai Singh (1), ' 
Raghunath Sahai v. The Official Liquidator of the Himalaya Bank,] 
Limited (2), Sarman Lai v. Khuban, (3), and urged that this was not a 
case iu which we should interfere under the section. He also argued thatj 
the construction put upon the Poona Octroi Rules by the Small Cause 
Court Judge of Poona was correct. Mr. Macpherson for the Municipality 
maintained the contrary propositions. As there is no reported decision in . 
the.Bombay High Court upon the first point, it appears tons to be advisable, 
to state our views upon the general law before dealing with the concrete 
circumstances of this particular case. 

The primary question for consideration is : What are the extent and 
nature of the power which the section confers upon the High Court? 
And as to this, it is, we think, clear that an au error of law or procedure 
in the Small Cause Court confers jurisdiction upon the High Court 
to exercise the power committed to it by the section. The wording 
of the section is of the widest descriotion. The High Court ie entitled 
to interfere when a decree or order of the Small Cause Court is 
not “ according to law.” Further, we agree with the opinion of the 
Allahabad High Court, expressed in Muhammad Bakar v. Bahai Singh 
(suprj.), that the powers conferred by the section (25 of Act IX of 1887) 
are purely discretionary, and that it was nob the intention of the 
Legislature [255] to give by that section a right of appeal in all Small- 
Cause Court cases, either on law or on fact. In the event of the decree 
not being according to law, the Legislature has conferred this jurisdiction . 
on the High Court, but has left it to the High Court to determine in what 
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cases it shall exercise it. It is undesirable, and would be improper for us 
to attempt, when & power is disorebionary, to define the limits within 
whioh such power should be exercised. That must depend upou the faots 
of each individual case, but speaking generally we may say that it has 
nob been the practice of this High Court to interfere under s. 25 when 
there are no substantial merits in the oase of the applicant. This has been 
always a cardinal principle with this High Court. It interferes to remedy 
injustice. It is slow to interfere when substantial justice has been done 
by its Subordinate Court, though teohnioally the plaintiff or defendant 
may have a legitimate ground of attack or defence. This principle has also 
heen enunciated in the Allahabad High Court in the case of Raghunath 
v. The Himalaya Bank {supra), but we hesitate to agree with that 
decision in holding that the provisions of s. 622 of the Civil Procedure Code 
and the earlier cases decided under it afford a safe guide for the exercise of 
our discretion under the section which we are considering, though that 
ruling has heen to some extent approved by the Full Bench at Allahabad 
in Sarman Lai v. Rhuhan {supra). The wording of the two sections is 
wholly different, and the decision of the Privy Council in Amir Hassan 
Khan v. Sheo Baksh Singh (1) shows that s. 622 of the Civil Procedure 
Code ought to have been construed in a very restricted and limited sense. 
This last mentioned decision must have been within the knowledge of the 
Legislature when Act IX of 1887 was passed, Rnd yet it used the widest 
words in framing the later enactment. The Legislature intended, we 
think, to confer the most ample discretion on the High Court. 

Turning to the case before us, we think that there is much force in the 
argument of Mr. MacphersoD, that when goods imported into Poona and 
"declared as intended for the use of Government, i.e., in fulfilment of a 
oertain (specified) contract” become subsequently [256] the property of, and 
are delivered to, Government, not in Poona itself but outside the municipal 
limits, the importer of such goods is not entitled to a refund merely on the 
production of a certificate signed by the departmental officer such as is 
contemplated under Rule 3. It is clear that in such a case the certificate 
signed by the departmental officer affords no proof that goods upon which 
octroi duty has been paid have been delivered to Government. The con- 
tractor may sell the declared goods in Poona and deliver other similar goods 
to Government in Kirkee or elsewherj outside the Poona limits without 
having paid octroi duty upoD them at all. My learned colleague is dis- 
posed to think that the expression ‘‘after importation ” in line 6 of Rule 3 
imports that the goods became the property of Government in Poona, and 
that the words “and before exportation” may be implied after it, and I 
am inclined to agree whioh his view, but on the ground that tbe "certificate 
to that effect in lines 11 and 12 of the Rule means a certificate which 
shows that the imported goods have become the property of Government. 
That is the most obvious meaning of tbe phrase, aod it is manifest that a 
certificate given of goods having been delivered outside of Poona in pursu- 
ance of a particular contract does noo show that goods which have been 
imported into Poona to fulfil it have been so delivered. The difficulty in 
the way of adopting this, the obvious construction of the phrase, is that 
even in the case of goods delivered in Poona the certificate does not show 
that the particular goods imported to fulfil the contract have heen deliver- 
ed under it, inasmuch as the importer may even in that case substitute 
Other goods. He would, however, bave no object in doing so, and the- 
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certificate of goods of the specified nature having been delivered under the 
contract in Poona is practically sufficient to safeguard the interest of 
the Municipality. We shall not, however, decide the point, as we think 
that we ought not to exercise the jurisdiction in this case whiph the 
section (25) has conferred upon us, even if we were to decide the question 
in favour of the Municipality. 

In the first place it does not appear that the Municipality asked the 
Small Cause Court Judge to s'ate a ease for the opinion of the High 
Court under s. 617 of the Civil Procedure Code. [257] Had they done so, 
and had the Judge refused to accede to the application, we should prob- 
ably have given a decided ruling to guide the Court in the future when 
dealing with these rules. The Municipality were apparently content- 
ed to take the decision of the Small Cause Court Judge on the con- 
struction of their rather ambiguously worded rules, and when he decided 
against them without their having asked for a case, they cannot, we think, 
complain that the High Court does not exercise its extraordinary powers to 
assist them. 

In the second place, the defendants have no merits on their side. 
According to the finding of the Small Cause Court, which has not been 
challenged, and which there is no reason to distrust, the goods imported into 
Poona in this case have actually become the property of Government, and 
the plaintiff is on the merits entitled to the refund which he has obtained, 
though from the certificate alone he may nob be able to prove his right, 
and he has nob taken the precautions which entitle exporters under Rules 
14 to 17, inclusive, to a refund. We discharge the rule with costs. 

Rule discharged. 
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APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


Sayad Hussein Miyan Dada Miyan and another ( Original 
Defendants ) , Appellants v. The Collector op Kaira ( Original 
Plaintiff), Respondent * [25bh November, 1895.] 

Civil Procedure Code ( Act XIV of 1982), s. 539— Sanction — Court cannot grant reliefs 
outside the sanction. 

When sanction is given to the institution of a suit under s. 539 of the Code of 
Civil Procedure (Act XIV of 1882) the suit must be limited to matters included 
in the sanction. It is not competent to the Court to enlarge the scope of the- 
suit and grant reliefs other than those included in the terms of the sanction. 

[R 36 B. 168 = 13 Bom.L R. 588 --=11 Iod. Cas. 726 ; 13 Ind. Cas. 264 = 5 S LR. 184; 
110 P R. 1907; 1S.L.R. 155; 26 Ind. Cas. 202 = 27 M.L.J. 211; D, 16 Ind. 
Cas. 225 = 23 M.L.J. 134 = 12 M L.T. 269.] 

Appeals from the decision of Dayaram Gidumal, Joint Judge of 
Ahmedabad, in suit No. 19 of 1891. 

This was a suit filed by the Collector of Kaira under s. 539 of the 
Code of Civil Procedure (Act XIV of 1882). 

[258] The suit was instituted with the sanction of the Local Govern- 
ment, which by a Resolution of the Judicial Department. No. 1522, dated 
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13th March, 1891, directed the Collector to move the District Court to 
appoint new trustees for the administration of the trust funds, and to 
settle a scheme for their management.” 

A Jain widow named Maoekbai, of Kaoadvanj, died in 1876, possess- 
ed of oonsiderahle moveable and immoveable property ; she left a will bv 
which she created several public religious and charitable trusts. In 1886 
defendants Nos. 1 and 2 were appointed administrators of her estate, 
under Reg. VIII of 1827. 

The plaint stated that some of the trusts were such as could not be 
satisfactorily carried out by defendant No. 1, who was a Mahomedan, and 
that in view of s. 22 of Act XX of 1863, the appointment of the defendant 
No. 2, who was nazir of the Subordinate Judge’s Court at Kapadvanji, 
was objectionable. 

The plaintiff, therefore, prayed that the defendants Nos. 1 and 2 
should be removed and new trustees appointed, that a scheme of adminis- 

and under the direction of the Court, and 
such relief granted as the Court might deem fit. 

Defendant No. 1 did not contest the suit; he expressed his willingness 
to abide by the Court’s orders. 

Defendant No. 2 asked to be made a plaintiff and made serious allega- 
tions of misappropriation, not only against the former administrators of 
the estate, — Nihalchand (since deceased) and Cbhotalal,— but also against 
Amratbai, the mother aod legal representative of Nihalchand. He asked 
that these Dersons should be added as defendants, and made to account for 
the trust funds in their hands. 

The District Court accordingly added Amratbai and Cbhotalal as 
defendants Nos. 3 and 4, respectively. 

The Joint Judge found that defendants Nos. 1 and 2 were unfit to 
administer the religious and charitable trusts created by Manekbai’s will; 
that the former trustees, Nihalchand and Chbotalal, had been guilty of 
gross neglienoe and had committed several breaches of trust for which 
they were responsible to the trust estate. He, therefore, passed a decree 
directing defendants Nos 1 and 2 to be removed, and new trustees appoint- 
ed in their stead. [259] He framed a scheme for the future administration 
of the trust, and ordered defendants Nos. 3 and 4 to render an account of 
the trust funds in their hands and made good the losses sustained by the 
charity in consequence of their default. 

Against t.his decree defendants Nos. 1 and 3 made a joint anneal 
(No. 68 of 1894) r,o the High Court. 

Defendant No. 4 preferred a separate appeal (No. 103 of 1894). 

Scott (with him Govardhan M. Tripathi), for appellants in appeal 
No. 68 of 1894. 

Gokaidas K. Parekh, for appellant in appeal No. 103 of 1894. 

Rao Saheb Vasudev J. Eirtikar, Government Pleader, for the respond- 
ent in both the appeals. 

A preliminary objection was taken that this suit did not fall within 
e. £39 of the Civil Procedure Code (Act XIV of 1882) and that the District 
Court bad do jurisdiction to hear it. The High Court overruled the 
objection (see ante p. 48), and the appeal dow came on forbearing on the 

. 5coM. -—The sanction given to the Collector by Government was of a 
limited character, and did not include the question as to the removal 
of trustees or the account and refund. The relief granted by the lower 
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Court as against Amratbai was, therefore, unwarranted by the sanction 
and ultra vires of the District Court under s. 539 of the Civil Procedure 
Code — Tricumdass v. Khimji Vullabhaass (1). 

The case started by defendant No. 2 is quite independent of the sanc- 
tion and ought not to have been included in a suit brought expressly under 
the sanction. Amratbai had no notice that she was to be made liable 
to account. The plaint here does not ask inqairy into the conduct of the 
trustees or for accounts to be taken — Rendall v. Blair (2) ; The Attor- 
ney General v. Earl of Devon (3) ; Strickland v. Weldon (4). 

The claim against Amratbai is also barred by limitation. — Article 98 
of tire Limitation Act (XV of 1877). Amratbai is the [260] mother of the 
deceased trustee, Nibalchand. She succeeded to bis property as heir on his 
death in January, 1883, and remained in management until defendant No. 1 
was appointed trustee on 26th June, 1886. It is not alleged that Amrat- 
bai herself committed any fraud or waste. It is only for Nihalchand’s gross 
negligence that she is held responsible. The case against her. therefore, 
does not fall within s. 10 of the Limitation Act, and is barred. The suit 
ought to have been brought within three years from the death of Nihal- 
chand, the trustee (art. 98). It was not brought until more than seven 
years after his death — Advocate General of Bombay v. Bat Punjabai (5) ; 
Vishoanath v. Rambat (6) ; Augustine v. Medlycott (7) ; Sitaram v. Lakh- 

mldasjt (8). 

Gokaldas K. Parekh, for appellant in appeal No. 103. 

Rao Saheb Vasudev J. Kirtikar, for the respondent in both appeals.— 
The Government is not interested in the case against the defaulting 
trustoes. The suit was brought for the purpose of having a scheme prepared 
for the future management of the trust fund. The Government is nob 
responsible for the fact that defendant No. 2 intervened and asked the 
District Court to go into questions which the Government did not include 
in the sanction. Whatever view the Court may take as to the liability 
of the trustees, the decree, so far as it grants reliefs that were prayed for 
by Government, is correct and ought to be confirmed. 

JUDGMENT. 

JardinE, J. — This suit was brought by the Collector of Kaira in 
the District Court under s. 539 of the Code of Civil Procedure (Aot XIV of 
1882). The sanction for the suit is Government-Resolution No. 1522 of 
the 13ch March, 1891, Judicial Department, which instructs the Collector 
“ m ove the Distriot Court to appoint new trustees for the administra- 
tion of the trust funds referred to and to settle a soheme for their man- 
agement. ... 

The suit wa 9 brought against the existing trustees, defendant No. 1, 

Sayed Husein Miyan, and defendant No. 2, Amratlal. Defendant No 1 
pleaded that he did not oppose, and submitted himself to the Court. 
Defendant No. 2 objected to the prayer of [ 261 ] the plaintiff, urged that 
Amratbai, mother of a past trustee, Nihalchand, then deceased, had retain- 
ed property of the trust, and that as actual trustee he wished to sue her 
for this property (which he did not specify) and for an account, and, also 
that another past trustee, Chhotalal, had been guilty of neglect, and that 
he wished to sue him for damages therefor. Defendant No. 2 also prayed 
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ftjr these torts or misfeasances they should both be made defeudanfca 
w. this suit. The Distriofc Court passed decision joining them as defend- 
ants, a course advocated by the plaintiff's pleader and objected to by the 
new defendants Nos. 3 and 4. 

Nihalohand di e d 1883, and thongh Amratbai did manage eerfcain 

nu» S «J?i i 9 * rusfc a * fcer k’ s death as bis representative, and although 
Uhhobalal was at one time a trustee, they ceased to be such in June, 1886 
when defendants Nos. 1 and 2 were appointed. The suit was filed in 1891* 
The District Court has made the new defendants liable by its decree. 

In the appeals here Mr. Scott oontends for Amratbai that this relief 
should be refused as unwarranted by the sanction, and, therefore, ultra 
vires of the District Court under s. 539. Mr. Gokuldas for Chhotalal adopts 
this argument. Mr. Scott also argues that the claim against Amratbai is 
barred by limitation under art. 98 of Act XV of 1877. Indian cases were 
oited out of the reports. We called for a second argument in order to have 
tne advantage of a discussion of some analogous Chancery cases on the 
subject of sanction which seemed to us important. 

It is not necessary to consider whether the claim made by defendant 
No. 2 against defendants Nos. 3 and 4 is one to which s. 539 applies, as no 
question about the forum has been raised here, as in Vishvanath v. 
Bamohat (1) aod Augustine v. Medlycott (2). Neither is it necessary to 
consider the argument raised, but not much pressed by Mr. Scott, that 
the powers which under s. 539 the Collector may exercise are only those 
under which the Advocate General gives a consent in writing to a suit. 

The argument raised was that as the Advocate General had, before 
s. 539 was enacted, a power ex officio of instituting [262] his own suit, 
that power was not assigned under the word " conferred.” The Govern- 
ment Pleader asked us to read “ conferred ” as equivalent to “ specified. ” 
Coming to the Indian authorities on sanction, under s. 539 we follow the 
judgment of Parsons, J., in Tricumdass v. Khimji Vullabhdass (3) and hold 
that the section is mandatory. Prima facie, therefore, the District Court 
ought not to have allowed the defendant No. 2 to enlarge the scope of the 
suit so as practically. to start a new suit without any regard to the absence 
of a sanction from the Local Government for that purpose. The suit 
actually determined is not the same as that for which sanction was accorded. 
See Srinivasa v. Venkata (4) on a Judge’s sanction under ss. 14 and 18 of 
Act XX of 1863, where the plaintiff omitted to sue for one of the reliefs 
sanctioned. The claims started by defendant No. 2 are quite unconnected 
with the suit sanctioned by the Governor in Council to get defendants 
Nos. 1 and 2 removed and for framing a scheme. If defendant No 2 had 
brought a suit at his own risk, all the pleadings would have been different, 
as Mr. Scott pointed out in his answer— in our opinion a sufficient 
answer— -to the question from this Bench suggested by the remarks of 
the Lords Justices in Bendall v. Blair (5) in regard to the absence of 
express prohibition in s, 539 and as to whether it might not be the 
duty of this Court to allow the Collector to apply for a fresh sanction 
before the decision of the appeal. This radical difference of the two 
suits whioh defendant No. 2 succeeded in raising in the District Court 
under cover of s. 539 from the particular suit sanctioned by the 
Governor m Gounoil, distinguishes the case from The Attorney General 
v. Earl of Devon{&) and Be Godmanchester Grammar Schoolil) whioh are 
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cited by Tudor as exceptions to the rule about sanction in the Chancery 
cases where he says : “ The Court has, however, been in the habit of 

receiving petitions without the allowance of the Attorney General upon 
matters arising out of or having reference to what the Court has before 
done upon a petition properly signed by him”(l). 

[263] In the paucity of decisions it may be well to consider the rea- 
sons for the requirements about sanction which may be inferred from 
those found in the English decisions. The controlling powers given to the 
Attorney General in England under the old procedure by information (2) 
were intended to prevent scandalous 3uits being brought by individuals 
about charities in order to maae a profit by way of costs. It is the reason 
for the enactment of s. 17 of the Charitable Trusts Act, 1853*3 }— Braund 
v. Earl of Devon( 4). In Rendal v. Blainb) Bowen, L.J., says : This is 
a Chancery statuto. It was intended to cure the mischief of strangers 
instituting suits when the Charity Commissioners were the proper persons 
really to form an opinion on the subject.” See also Strickland v. Welldon[6). 
The cases about amendment are generally on informations. The amend- 
ment required the-sanction of the Attorney General — Attorney General v. 
Fcllowsil ) ; for otherwise the whole suit, except the introduction, might be 
changed. A private petition was under his control; and it was for him to 
say for what objects the case should proceed, and Lord Chancellor Eldon 
referred the proceedings to him — AttOYiicy Crcuo&l v. Gyccu\ 8). In 
Attorney General v. Wyggcs tons Hospital (9) a similar reference was made 
where the relators asked for more than he thought them entitled to and 
in Attorney General v. Corporation of Carlisle^ 10), where the interrogatories 
were too extensive. In Attorney General v. Wright{ll) it was held that 
he was the only person to make an application on an information, and the 

relator had no such authority. 

Turning to India it is obvious that the requirement of sanction protects 
trustlunds and the trustees also from vexatious suits, as so great an officer 

as the Advocato Genoral will not sanction suits without inquiry about the 

motives, the merits, the expense, and such bars as limitation. The Governor 
in Council will use the same circumspection. Though express prohibitory 
[264] words are not used in s. 539, as in the enactment before their 
Lordships of the Privy Council in Biscsiuar Roy v. Shoshi Sikir Eswar 
Roy (12), the inference clearly is that a sanction from the Governor in 
Council was required to the enlargement of the suit ; and that case is an 
authority for holding the absence of the sanction for that part of the suit 
to be a fatal objection to the reliefs so claimed by defendant No. 2 and 
the plaintiff Collector. This Court must, therefore, withhold them in the 
decree which it will pass. 

It is not necessary to decide the questions of limitation raised for 
Amratbai on the fiudings of the District Court at pp. 8 and 9 of its 
printed judgment, els. C, E and F. As to the trivial item C, a silver 
article, this Court may well be silent. As to the other two findings that 
Amratbai is bound to pay over to the trust certain money that Nihal- 
chand never collected, but might, except for his own negligence, have 
collected, from debtors, and other money computed as interest which he 


(1) Tudor on Ch. Trusts (3rd Ed.) 332. 

(2) Tudor on Ch. Trusts (3rd Ed.) Ch. XII. (3) Tudor, 3rd Ed. 467. 

(4) L R. 3 Ch. 800. (5) L R. 45 Cb. D. 154. (6) L.R. 28 Ch. D. 426. 

(7) 1 Jao. andW. 254. (8) 1 Jac. & W. 303. (9) 16 Beav. 313. 

(10) 4 Sim. 275. (11) 3 Beav- 447. (12) 17 C. 688. 
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ought to have paid on money in his hands. I am of opinion that s. 10 of 
Act XV of 1877 does not apply, as these monies were not vested. 

I conour in the views expressed in Sethu v. Subramanya (1) and refer 
also to Balwant v. Purun (2). The claim set up by defendant No. 2 was 
substantially for an account ; and it is doubtful whether such a suit would 
be permitted under the circumstances for mere laches of Nibalchand and 
no misconduct of hers — Advocate General of Bombay v. Bai Punjabai (3). 
It is unnecessary to say whether the claim is barred by art. 98, as urge?? 
by Mr. Scott, or whether art. 120 applies. But it is clear that such a 
question of limitation is one which the Governor in Council would have 
felt bound to consider if the District Court had required the Collector to 
consult that authority before it allowed the scope of the litigation to be 
enlarged. 

As the Collector allowed defendant No. 2 to urge the enlargement 
and the defendant No. 2 is not a party here, perhaps the order of the 
District Court to treat the contention as that of the Collector and to allow 
defendant No. 2 costs out of the trust funds [265] may be justified by 
the Attorney General v. Governors, &c., of Sherborne Grammar School (4), 
where the Attorney General was held bound by what he had permitted 
the relators to urge by their counsel. 

The Court dismisses the suit as regards the defendants Nos. 3 and 4, 
and in other respects confirms the decree. All costs of these appeals to 
be paid out of the trust monies. 

BANADE, J. — The question of jurisdiction has been already disposed 
of by our interlocutory judgment. Two more preliminary points were 
argued by Mr. Scott on 25th September, 1895. One of these relates to 
the limited nature of the sanction, and the other to the question of 
limitation. It was contended that as the sanction by Government was 
of a limited character, and did not include the relief about the removal 
of old trustees, and requiring them to render an account and refund 
monies, the 6uit was not maintainable in its enlarged form. It was further 
urged that the defendants were allowed no opportunity to meet the 
enlarged case. The old trustees in this case were willing to resign the 
trust ; and the sanction of Government was accordingly applied for, and 
given for the limited purpose of appointing new trustees, and settling a 
scheme of administration, and the District Judge’s inquiry into other 
matters, and his judgment thereupon, were ultra vires. We think there 
is considerable force in this contention. There has been no ruling on this 
part of s. 539, but the Madras High Court has ruled on a corresponding 
section of the Religious Endowments Act, XXI of 1863, that there must 
be close correspondence between the suit instituted and the suit sanc- 
tioned. Section 18 of that Act relates to the sanction by the District 
Judge of suits against trustees of religious endowments, and the ruling 
in Srinivasa v. Venkata (5) shows that where the sanction given included 
two reliefs, viz., removal of old trustees, and a claim for damages against 
them, and the suit prayed only for removal, and did not include a claim 
for damages, it was held that the omission was fatal to the maintenance 
of the suit. If the omission of a relief has this coDseauence, the addition 
of reliefs for which no sanction was [266] obtained must prove equally 
fatal. This objection was taken by the Madras High Court of its own 
motion, and the judgment states that the necessity for such leave or 
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sanction indicates on the part of the Legislature an intention to provide 
an adequate projection to the trustees against vexatious suits. This 
principle would euually apply to the present case. There is a case under 
the Bengal Court* of "Wards Act, where, for want of sanction, a suit pro- 
perly instituted by the manager under s. 55 of that Act was held to be 
not maintainable — Bisesivar Roy v. Shoshi Sikar Eswar Roy (1) ; see 
also In re Kowlbas . Kocr (2). Though the case relates to criminal 
procedure, the ruling in Reg. v. Vvnayak Divakar (3) may also be usefully 
consulted. It was held there that when the Local Government sanctions 
tbo prosecution of a public servant, a Court has no jurisdiction to entertain 
a charge if preferred otherwise than in the manner directed. Following 
the spirit of these rulings, we must hold that the District Judge was in 
error in inquiring into matters not included in the order of sanction. It 
is not necessary on this account to reject the plaint. The plaint, so far 
as it prayed for the appointment of now trustees and the settlement of a 
scheme of administering the trusts, was strictly within the limits of the 
sanction. The old trustees being willing to resign, their removal wa3 also a 
matter covered by the sanction. In so far as the inquiry was extended to 
the investigation of breaches of trust, and the order of the District Judge 
required the old trustees to refund certain sums, the action of the lower 
Court seems to us not to be warranted by the terms of the sanction, 
and as such was ultra vires. The action of the Government Pleader 
in adopting Amratlal’s charges was similarly unwarranted. 

As regards the question of limitation, it arises only in regard to Bai 
Amratbai. She is the mother of Nihalcband, and succeeded to his property 
as heir on his death in January, 1883, and remained in management until 
the Say ad was appointed trustee on 26th June, 1886. The District Judge 
absolves Nihalcband from all dishonest mismanagement. He is, however, 
found [267] fault with in respect of three matters, (C), (E), (F), in which 
the District Judge thought he was guilty of gross negligence. The period 
of limitation to make good out of the general estate of a deceased trustee 
the loss occasioned by a breach of trust is three years from the trustee’s 
death. It is not alleged that Bai Amrat bas herself committed any fraud 
or waste. She was ready to assign over the securities and she applied 
to the District Court for the appointment of trustees. As against Amratbai, 
therefore, the claim in regard to outstandings and loss of interest (E), (F) 
is not of the nature contemplated by s. 10 of the Limitation Act, namely, 
a claim to follow up specific property, and s. 10, therefore, does not protect 
the present claim which is barred under art. 98 — Shapurji Noivroji v. Bhi- 
kaiji (4) ; Sethu v. Subramanya (5) ; Chintamoni v. Sarup (6). The claim 
marked (C) [the silver censor] is of that nature, but it is of too trivial a 
character to require further notice. 

We are, therefore, of opinion that both the objections urged by appel- 
lant’s counsel are valid in law, and we uphold them accordingly. We 
amend the decree by limiting its relief to the two points covered by the 
sanction. 

Decree amended. 


(1) 17 G. 688. (2) 8 B.L.R. Ap. 50. (3) 8 B.H.O.R. Cr. 32. 

(4) 10;b. 242. (5) 11 M. 274. (6) 15 C. 703. 
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Before Chief Justice Far ran and Mr. Justice Parsons. 


YASHVANT Narayan Kamat ( Original Plaintiff), Appellant v. 
VITHAL DivakaR PARTJLEKAR and OTHERS (Original Defendants) 

Respondents . v [25th November, 1895.] 


Mortgage Right of mortgagee to sell mortgaged property— Regulation V of 1B21 — Trans- 
fer qf Property Act{IV oflQM), s. 61 -Covenant to pay interest- Separate suit to 
recover arrears of interest — Civil Procedure Code ( Act XIV of 18S2), s. 43. 


The breach of covenant in a mortgage-bond to pay interest each year which 
covenant ig not confined to the fixed period of the mortgage and is distinct from 
ana Uo3J independent of the claim of the mortgagee to recover the principal sum 
and the performance of whioh is secured in a different manner, gives rise to a 
distinct cause of action which can be sued upon without suing for the principal 
a obtained on suoh bond for overdue interest does not, under s. 43 of 

the Civil Procedure Code (Act XIV of 1882). bar a subsequent suit to recover the 
principal and interest by sale of the mortgaged property. 


[R.,5 


Where a mortgage provides that possession of the mortgaged property, if taken ■ 
by the mortgagee, is only to be taken for security due payment of the iuter-,st 
the mortgagee paying the balance (if any) of the profits to the mortgagor, Tbo 
mortgage is not a usufructuary mortgage, but a simple mortgage, and is governed 
nu 0 f" eri,1 . law a PPlioable to mortgages of this nature. In such a case 
although there is no covenant to pay the principal other than that implied in the 
statement that the principal has been received, and that the property ha? been 
mortgaged for the stipulated term of years, and although there is no express 
provision that it is to be recovered from the mortgaged property, Reg. V of 1827 
gives the mortgagee the right to bring the property to sale, and 3. 67 of the 
Transfer of I roperty Aot (IV of 1882) confers upon him the same privilege. 


Ind. Cas. 821 = 19 P.R. 1910 = 167 P.L.R. 1910 = 36 P.W.R. 1910 
= 93 P.L.R. 1908 = 140 P.W.R. 1907 ; 41 C. 825 = 26 Ind. Cas. 209’ 
(1893—1900) 618.] 


29 P.R. 1907 
D . , L . B . R . 


SECOND appeal from the decision of T. Walker, Assistant Judge of 
Ratnagiri, confirming the decree of Rao Saheb Narayan Balkrishna, 
Second Class Subordinate Judge of Malvan. 

The plaintiff sued in the year 1892 to recover from the defendant 
personally, or by sale of property mortgaged to the plaintiff, Rs. 1,000 
principal and Rs. 818-12-0 interest due on a bond dated the 24th March, 

1873. The following is the translation of the material portion of the 
mortgage-bond : — 

I (the mortgagor) on this day pass this mortgage-deed in writing 
as follows: — I, for my own necessity, took from you Rs. 1 000 in cash 
of the Queen’s ourrency. I received the same. In security for the above 

1 mortgage the property situate at mouje Malvan And as I have keDt 

with me the possession of the property I have agreed to pay interest on 
your money at the rate of Rs. 7 8-0 percent, per annum, and the period 
of this mortgage is fixed at five years. As to the assessment to be paid 
to Government in respect of the plots, I will pay the same to Government 
directly, and I will continue to pay rupees seventy-five every year as 
interest. In the year in which interest will remain unpaid I will deliver 
the property into your possession without any objection. And out of the 
income which may be realized you are to pay me the amount in respect of 
Government assessment, and out of the remaining profits you should take 
your interest, and the balance, if any remaining, should be paid to me. 

• Second Appeal No. 316 of 1894. 
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1895 If perchance the income is not sufficient for the assessment and your 
Hov. 2"~. • interest as mentioned above I will pay the deficit occurring every year. 

By the time I redeem the mortgage, should I fail to pay the same, I will, 

Appel- before redeeming the mortgage, pay the deficit occurring in respect of the 
LATE income, the amount of Government assessment which you may perchance 
ClViW- be obliged to pay, as also any increase made in the present assessment 

or any other cess which may be levied together with interest at 9 per Gent. 

21 B, 267. per annum, and then redeem the mortgage.” 

[269] The defendants pleaded [inter alia) that the plaintiff had, in 
the year 1882, sued and obtained a decree for interest only, that the right 
to recover principal a3 well having then accrued, the suit was barred by 
s. 43 of the Civil Procedure Code (Act XIV of 1882), and that the claim 
as against tho defendants personally was barred by limitation. 

The Subordinate Judge rejected the claim. 

On appeal by the plaintiff the Judge confirmed the decree. After 
referring to the authorities cited by tho parties the Judge said: — 

“ The mortgage-bond (Ex. 4) provides that the interest on the principal 
amount of Rs. 1,000 should be Rs. 75, and if the mortgagor failed to pay 
that sum to the mortgagee, the latter should take possession of the property 
specified in the deed. This is the only remedy provided, and I can find 
no reason to suppose that it was ever the intention of the parties that the 
property should be sold in payment of either principal or interest; nor is 
it anywhere provided that the mortgagor is personally liable for the debt. 

I am, therefore, of opinion that neither of the reliefs sought by plaintiff 
can be granted. Whether he is now barred by s. 43 from suing for 
foreclosure is a point I am not now called upon to decide, but I will not 
allow an amendment of the plaint to that effect as an alternative relief, as 
Mr. Namjoshi suggests. 

“ Exhibit 9 shows that the plaintiff sued for interest from 1875 to 
1881, due on this mortgage-bond. I am not called upon to criticise that 
decision, but I think that plaintiff’s remedy was to sue for possession, 
and, perhaps, also, for foreclosure ; but as I am doubtful whether he was 
bound to demand his principal, I have some hesitation in thinking that the 
present demand for it is barred by s. 43. While, therefore, I decide that 
the property cannot be sold, nor can a personal decree be granted against 
defendants, I will decide that issue in plaintiff’s favour.” 

The plaintiff preferred a second appeal. 

Brannon with Vasudcv G. Bhandarkar, for appellant (plaintiff). — The 
lower Courts have refused to give us any relief at all on the ground of 
limitation, and also because there is no covenant in the deed to pay the 
principal amount. We submit that though our personal remedy may be 
barred, still on principle we are entitled to recover the debt by sale of the 
mortgaged property. There can be no dispute that the transaction is a 
mortgage, and that being so it must carry with it the remedies which are 
open to a mortgagee — Musaheb Zaman Khan v. Inay at-ul-lah (1) 
Moliram v. Vital (2); Datto Dudhcshvar v. Vithu{ 3). 

[270] Manekshah J. Taleyarkhan, for respondents (defendants): — The 
plaintiff cannot bring the property to sale, the mortgage being a usufruc- 
tuary mortgage without any covenant to pay the principal — Shaik Idrus 
v. Abdul Rahiman (4); Hikmatullah Khan v. Imam Ali (5); Sadashiv Abaji 
Bhat v. Vyankatrao Ramrao{ 6). Interest being not paid, the plaintiff 


• (1) 14 A. 513. (2) 13 B. 90. (3) 20 B. 408, 

(4) 16 B. 303. (5) 12 A. 203. (6) P. J. (1895) p. 95 = 20 B. 296. 

182 



Xl'l YASHVANT V. VITHAL 21 Bom. 271 

ought to have brought a suit for possession and ought to have retained 
possession till the debt was paid off. But he did not ask for possession 
in the suit of 1882, and now he is debarred under s. 43 of the Civil Proce- 
dure Code (Act XIV of 1882). In that suit ho ought to have asked for 
possession in addition to interest, beoauso the prinoipal had then become 
due— Duncan Brothers v. Jeetmull (1) ; Suhbaraya Knmii v. Krishna 
Kamti (2) ; Anderson, Wright and Co. v. Kalagarla Surji Narain (3). 
Section XV of Reg. V of 1827 provides a remedy for possession, so also 
s. 67 of the Transfer of Property Aot. 

Branson, in reply : — This mortgage is not a usufructuary mortgage, 
while the mortgages in the cases relied on were so. The covenant was 
to take possession only on failure of payment of interest and to deduct 
interest from the produce and to hand over the balance to the defendant. 
Section 43 of the Civil Procedure Code (Act XIV of 1882} does not bar 
our suit because the document expressly refers to two agreements, one as 
to the payment of interest, a liabili *y arising every year, and the other as 
to the payment of principal whioh did not arise until after the lapse of 
five years. The causes of action are totally different. 

JUDGMENT. 

F ARRAN, C. J. — This was a suit by the plaintiff to recover from the 
defendants personally, or by sale of the mortgaged property. Rs. 1,000 
principal and Rs. 818-12-0 interest. The claim against the defendants 
personally is clearly barred, so that portion of the relief sought may be 
disregarded. 

The mortgage-bond on which the suit is founded is dated the 24th 
March, 1873. The material parts of it are as follows (His Lordship 
read the bond and continued.) 

[271] Upon reading the above mortgage it will be observed— (1) That 
there is no covenant to pay the principal other than that implied in 
the statement that the principal has been received and that the property 
has been mortgaged for five years, nor is there an express provision that 
it is to be recovered from the mortgaged premises. (2) That there is a 
distinct covenant to pay interest, and that the possession of the property, 
if taken by the mortgagee, is only to be taken for the purpose of securing 
due payment of the interest, the mortgagee paying the balance (if any) of 
the profits to the mortgagor. 

In 1882 the plaintiff sued for the interest in arrear from 1875 to the 
end of 1881 and obtained a decree. He did not then sue for possession 
of the mortgaged premises nor for the principal. It is now contended that 
hia present claim is in consequence of that action barred by the provisions 
of; s. 43 of the Civil Procedure Code. We do not consider that the conten- 
tion is well founded. The mortgage-deed contains a covenant to pay 
interest each year. This covenant, which is, we think, not confined to 
the fixed period of the mortgage, is distinct from and independent of the 
claim of the mortgagee to recover the principal sum, and its performance is 
seoured in a different manner. Its breach, we consider, gives rise to a 
cause of action which can be sued upon without suing for the principal. It 
is similar to the covenant to pay interest which is inserted in well-drawn 
English mortgage-deeds for the purpose of enabling the mortgagee to sue 
for overdue interest without calling in the principal after the date fixed 
for the payment of the latter. See Davidson on Conveyancing, Vol. II, 

(1) 19 0. 372. (2) 6 M. 159. (3) J2 C, 339. 

183 


1895 

NOV. 25. 

Appel- 

late 

Civil. 

21 B. 2^r. 



1895 

NOV. 25. 

Appel- 

late 

Civil. 

21 B. 267. 


21 Bom. 272 Indian decisions, new series [Yol. 

p. 391 (Tit. Mortgage). Tho eases cited to uz t Duncan Brothers v. Jeetmu3ft) r 
Anderson v. Ealagarla (2) and Taruck Chunder v. Panchu Mohini G& 
which show that all existing breaches of the same contract must be joined 
in tho same suit although they may have arisen at different times, do not 
apply, as here there are two separate contracts contained in the same 
instrument. Subbaraya v. Krishna (4) favours our opinion, but is not 
really in point. Nor is the case of Eikmatulla v. ImamAli ( 5 ) when it is 
carefully considered. There it was held that [272] the cause of action 
in 1884 (the date of the suit for interest) wa9 not the non-payment of 
the interest, but the mortgagor’s non-delivery of possession of the mort- 
gaged premises which gave the plaintiff the right to recover the principal 
and interest which formed but one cause of action. There was not (as 
here) a separate covenant for the payment of interest secured in 
a separate manner. On this point we agree with the judgment of the 
District Court. That Court has, however, held that the mortgage 
provides no remedy for the payment of the principal sum, and that "there 
is no reason to suppose that it was the intention of the parties that the 
property should be sold in payment of either principal or interest, nor is it 
anywhere provided that the mortgagor is personally liable for the debt.” 
The case of Shaik Idrus v. Abdul Rahiman (6) is relied upon in support 
of that view. The mortgage in that case was a usufructuary mort- 
gage and contained peculiar provisions from which the Court drew 
the conclusion that it wa9 the intention of the parties that the land 
mortgaged to the plaintiff should not be sold in satisfaction of the 
mortgage-debt. The mortgages in the cases in which that authority 
was followed, Sadashiv Abaji v. Vyankatrao (7) and second appeal 
No. 844 of 1893, were in similar terms, and the same conclusion was drawn. 
The present is not a usufructuary mortgage ; and when the special 
stipulations for possession, which are inserted to secure the due payment 
of the interest during the continuance of the mortgage, are read as 
confined to the purpose to which they are expressly limited, the mortgage 
is a simple mortgage of the property in question for five years to secure 
an advance of Rs. 1,000 with a covenant by the mortgagor to pay interest 
thereon till the mortgage is redeemed at the specified rate and is 
governed by the general law applicable to mortgages of this nature. In. 
such case Reg. V of 1827 gives the mortgagee the right to bring the proper- 
ty to sale, and s. 67 of the Transfer of Property Act confers upon him the 
same privilege. 

We must, therefore, reverse the decree of the District Judge and 
remand the appeal for re-trial, having regard to the above observations. 
Costs to abide the result. 

Decree reversed and case remanded . 


(1) 19 G. 372. 

(4) 6 M. 159. 

(7) P.J. (1895) p. 95 


(2) 12 0. 339. 
(5) 12 A. 203. 
20 B. 296. 


(3) 6 0. 791. 
(6) 16 B. 303. 
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[273] APPELLATE CIVIL. 

Before Chief Justice Farr an and Mr. Justice Parsons. 


Mir Ali Mahomed Patel. Liquidator op the Dhulia Manufac- 
turing Company, Limited ( Original Applicant ) v. Biharilal 

SuKLAL ( Original Opponent ), Respondent .* 

[26th November, 1895.] 


■Company Winding up— Suit against manager of company — Company not a party to the 
suit Attachment before judgment of company's property— Remedy of Liquidator— 

Ap ^iiT C i Vl i- Procedure Code { Act XIV of 1882), ss. 283, 483, ASA. 435, 487-588 
ana 622 — Indian Companies’ Act (VI of 1882), s. 177, 


The Dhulia Manufacturing Company, Limited, carried on business at Dhulia 

a ?r^u i- ltS re ^ isfcered office at Bombay. One Ahmad Mahomed was the manager 
at Dhulia, and he had authority to borrow money and draw hundis on behalf of 
the company. In August, 1894, the directors opened negotiations for the sale of 
the company’s factory to oneHajiUmer, and in September, 1S94, while the nego- 
tiations were pending, a speoial resolution was passed to wind up the company 
voluntarily. The resolution was confirmed in October, 1S94, and Mir Ali Patel 
was appointed liquidator under s. 177 of the Indian Companies’ Act ;VI of 1882). 
In December. 1894, the liquidator agreed to sell the factory to Haji Umer for the 
said sum of Rs. 38,000. Under the agreement Haji Umer was to enter into 
possession of the factory, but the company was to have a lien upon it until the 
completion of the purchase which was to take place in May, 1895. A month 
before the date fixed for the completion of the sale one Biharilal filed a suit in the 
Court of the First Class Subordinate Judge of Dhulia against Ahmad Mahomed, 

t 7°*u manager ° l th °- com P an y. ia his individual capacity and as manager 
of the company. His claim was professedly against the company, but 
dld n°t make the company, which was then in liquidation, a party to the 
suit. Subsequently Biharilal applied for and obtained au order for attachment 
before judgment of the company’s factory at Dhulia. No notice of the application 
or of the order made on it was given to the liquidator. He at once applied to the 
Court to raise the attachment, contending that the Court had no power to attach 
the property of the company which was not a party to the suit. The Court made 
the company a party and dismissed the liquidator’s application, confirming its 
previous order for attachment. The liquidator appealed to the High Court. 

Held , that the order of attachment should be reversed. The intended sale by 
the liquidator, which was the sole reason for making the order, was not with 
intent to obstruct any decree that the plaintiff (Biharilal) might obtain against 
the company, but was being effected by the liquidator in the course of his duty 
and in pursuance of a contraot entered into long before the suit was instituted. 
The plaintiff’s claim, if established, would be satisfied pari passu with the other 
debts of the oompany. The plaintiff was not entitled to security for his claim 
in preference to the other creditors. 


It was contended that no appeal lay against the order of the Subordinate Judge, 
and that the liquidator s sole remedy was by suit under ss. 283 and 487 of the 
Civil Procedure Code (Act XIV of 1882). 


[274] Held that the oompany having been made a party to the suit, the 
order of attachment was made under s. 485 of the Civil Procedure Code and 
ooDsequently under s. 588 an appeal lay from that order. If the company had 
not been made a party, the High Court would have set aside the order of 

wnni? ? 0nfc 0r 8 - 6 ? 2 J . of . fche Code - a3 iD that ca3e the Subordinate Judge 
would have had no jurisdiction to make it. 8 
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Appeal from an order passed by Rao Bahadur Chunilal Manekla], 
First Class Subordinate Judge of Dhulia. 

The Dhulia Manufacturing Company, Limited, which was registered 
under the Indian Companies’ Act (VI of 1882) had a cotton ginning 
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• Appeal No. 32 of 1895 from order. 
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factory at Dhulia and its registered office at Bombay. The manager of 
the Company at Dhulia was one Ahmad Muhamad, who had full authority 
to borrow money and draw hundis and to do all necessary acts on behalf 
of the company. 

Iu August, 1894, the directors of the company opened negotiations for 
the salo of the company’s factory at Dhulia to one Haji Umer for 
Rs. 38,000, and on the 7th September, 1894, while the negotiations were 
peuding, a special resolution was passed to wind up the company volunta- 
rily. The resolution was confirmed on the 6th October, 1894, and in 
pursuanco of it, Mir Ali M. Patel was appointed liquidator under s. 177 
of the Indian Comnanies’ Act VI of 1882. 

On the 12th November, 1894, the liquidator entered into an agreement 
with Haji Umer to sell him the factory for the agreed sum of Rs. 38,000. 
Under the agreement Haji Umer was to be put in possession of the 
factory, but the company was to have a li9n upoD it till the 1st May,. 
1895, on which date the purchase wa9 to be completed. 

In January, 1895. Ahmed Mahomed, the manager, drew hundis for 
Rs. 10,000 in favour of Biharilal Suklal, the opponent. These hundis were 
dishonoured and thereupon Biharilal filed a suit in the early part of April, 
1895, against Ahmed Mahomed in his own capacity and as manager of the 
company to recover Rs. 10,552-8-0. His claim professedly was against the 
company, but ho did not mako the company, which was then in liquida- 
tion, a party to the suit. 

On the 6th April, although the company was not a party to the suit, 
the Subordinate Judge on the application of Biharilal [275] made an order 
under s. 485 of the Civil Procedure Code (Act XIV of 1882) attaching 
before judgment tho factory of the company, and the company was 
prohibited from alienating the factory. Whether or not a notice of the 
plaintiff’s application or of the order made on it was given to the liquidator, 
was not clear from the record of the case. 

The liquidator on the same day applied to the Subordinate Judge to 
raise the attachment, contending that the Court had no power to attach 
the property of the company, which was not a party to the suit. On the 
8th July the Subordinate -Judge made the company a party to the 9uit, and 
disallowing the liquidator’s objections confirmed his previous order of the 
6th April for the attachment of the property. In his judgment the Subordi- 
nate Judge treated the company as having been a party throughout. 

Tho liquidator appealed against this order, refusing to raise the 
attachment. 

Russell with Vishnu K. Bhatavdekar , for the appellant (liquidator) : — 
The order for attachment was wrong on three grounds. First, the company 
having gone into voluntary liquidation, no order affecting it could be passed 
witbouG the leave of the Court — s. 212 of the Indian Companies’ Act 
(VI of 1882). The proper Court to apply to in the present case was the 
High Court, because the company’s registered office is atBombay : see s. 130 
of the Act. Section 163 of the English Companies’ Act is similar to s. 212 
of the Iudian Companies’ Act. See alse Buckley on the Companies’ Act, 
(6th Ed.), p. 396 , In xe Thuxso Hew Gas Company (l)j Westbuxy v. TwiQQ' 
and Co., Limited (2). * 

Secondly, under s. 484 of the Civil Procedure Code (Act XIV of 1882), 
the company ought to have been called upon to furnish security before the 

(1) 42 Ch. Div. 486. 
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order for attachment was made, and that not having been done bhe order 1895 
is illegal. Nov, 26. 

Thirdly, the agreement made by the liquidator for the sale of the 

oompany’s property having been made before the suit was filed, the interest AppEL- 
in the property had passed to the intending purchaser. The liquidator LATE 

should, therefore, be allowed to complete the sale. He will have toacoount CIVIL, 
for the prooeeds of the sale. ’ 

[276] Branson with Trimbak R . Kotval, for the respondent (plaint- 21 B * 273, 
iff). — Our claim is a just one and we shall nob be able to reap the benefit 
of our decree if the attachment is removed and the sale completed, 

[Farran, C.J. — The liquidator will have the proceeds of the sale 
in his hands, and you can proceed against him. He is a responsible 
officer.] 

On the merits we contend that the attachment should nob be removed. 

The liquidator should at least be asked to give security. 

The Court passed the order for attachment under s. 484 of the Code, 
and an order passed under that section is not appealable under s. 588. The 
liquidator can seek redress under ss. 283 and 487 of the Code by instituting 
a suit. 

Russell, in reply. — The order was passed under s. 485, and s. 588 of 
the Code gives an appeal against an order passed under that section. 

JUDGMENT. 

Farran, C. J. — The proceedings in this matter have been so very 
irregular that it is difficult to ascertain precisely in what position the 
parties now stand. The Dhulia Manufacturing Company, Limited, was a 
company registered under the Indian Companies’ Act, 1882, which carried 
on business at Dhulia, but had its registered office at Bombay. In August, 

1894, the directors of the company had opened negotiations for the sale of 
bhe company’s factory at Dhulia to one Haji Umer for Ks. 38,000, and 
while the negotiations were pending, a special resolution was passed in 
September, 1894, to wind up the company voluntarily. The resolution 
was confirmed on the 6th October, 1894, when Mir Ali M. Patel was 
appointed its liquidator under s. 177 of the Act. 

On the 12th December, 1894, he entered into a general agreement 
with the purchaser to sell him the factory at Dhulia for the agreed sum 
of Rs. 38,000. Under the agreement the purchaser was to enter into 
possession of the factory, but the company was to have a lien upon it 
until the completion of the purchase which was to take place on the 1st 
May, 1895. 

On or about the 1st April, 1895, Biharilal Suklal commenced a suit 
in the Court of the First Class Subordinate Judge at Dhulia [277] to 
recover a sum of Rs. 10,552-8-0. He made one Ahmad Mahomed the 
defendant to the suit, professing to sue him in his own individual capacity 
and as manager of th9 company. His claim professedly was against the 
oompany, but he did not make the company, which was then, as we have 
said, in liquidation, a party to the suit. 

A day or two after filing the suit the plaintiff applied under s. 483 of 
the Code to attach before judgment, bhe company’s factory at Dhulia, and 
strange to say, the Subordinate Judge, though the company was not 
a party to the suit, issued under s. 484 a notice to the defendants 
to show cause why they should not be required to furnish security for the 
sum of Rs. 11,000, or why, in default, the property specified in the 
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application should not bo attached until further order, and conditionally 
attached the company's factory until further order. 

On the 6th April, under s. 4S5, this rule was made absolute, as the 
defendants did not furnish the required security, and the defendants were 
prohibited from alienating the factory of the company. It does not appear 
that notice of this application or of the order made upon it was given to 
the liquidator oj the company, though under s. 177 of the Companies’ Act 
he was engaged in winding up its affairs and was charged with the duty 
of distributing its assets. 

On the same 6th April the liquidator of the company applied to raise 
the attachment. The intending purchaser also made a similar application, 
but with that we are not concerned here. The application was argued 
before the Subordinate Judge, when the strange anomaly of attaching the 
property of the company in a suic to which the company was not a party 
.was pointed out to him. Oa the 8th of July the Subordinate Judge made 
the company a party to the suit, and disallowing the liquidator’s objections, 
confirmed his previous order for the attachment of the property. In his 
judgment the Subordinate Judge treats the company as having been a 
party throughout, though technically it was nob named as such in the 
heading of the suit. From this order the company through its liquidator 
has appealed to this Court. 

[278] It is objected that no appeal lie3, as the liquidator’s remedy is 
by suit under ss. 283 and 487 if he feels himself aggrieved by the order. 
That no doubt would be so if the company were not a party to the suit, 
but in that case the strange anomaly which we have pointed out would 
remain, that property admittedly the company’s, and not the property of 
the defendants, would have been avowedly attached in a suit to which the 
company was not a party. It is clear that the Subordinate Judge would 
have no jurisdiction to make such an order, and we should not, under these 
circumstances, have hesitated to set aside the order under s. 622 of the - 
Code. It must, however, we think, be taken that the order has now been 
made against the company under s. 485, and the order is in that case 
appealable under s. 588. 

The appeal must, we think, be allowed. The sale which the liquidator 
proposes to carry out, and which is the sole foundation for the making of 
the attachment, is clearly not being carried out “ with intent to obstruct 
or delay the execution of the decree which may be passed against the 
company.” It is a sale about to be completed by the liquidator in the course 
of his duty in winding up the affairs of the company and in pursuance of 
a contract of sale entered into long before tbe plaintiff’s suit was instituted. 

The order is attempted to be supported ’by the Subordinate Judge on 

the ground that the liquidator does not admit the plaintiffs’ claim, and that, 

therefore, he will distribute the company’s assets under s. 177 without 

regard to it. There is no ground for that supposition. The liquidator will 

be bound to satisfy the plaintiffs’ claim, if he establish it as a debt, pari 

passu with the other debts of the company as he is bound to do under 

s. 177, and there is no reason whatever in this case to suppose that he will 

not perform his duty. The plaintiff is not entitled to security for his claim 

in preference to the other creditors of the company. It is unnecsssary to 

consider the other objection made to the order. It will be discharged with 
costs. 
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[279] APPELLATE CIVIL. 

Before Chief Just ice Farran and Mr. Justice Parsons. 

Balaji SAKHARAM Gurav {Original Petitioner ), Applicant v. 
MERWANJI Nowroji antia [Original Opponent No. 4), Opponent.* 

[27th November, 1895.] 

^iTSS^tyj-Ele ction-Bombay District Municipal Act Amendment Act (II of iRfii) 

i r m ? aSld6 < a vluntci ^ Section-Order made as to costs- Juris- 
faction High Court, power of, to review such order under s. 622 of the Civil 
Procedure Code (Act XIV of 1882)— High Court's Circular Order No. 62. { 

A District Judge aoting under s. 23 of the Bombay District Municinal Aof 
£*• “ ol 1 ® 84> is not » <*>«* th. meaning of the°wor(3^in 

s. 622 of the Civil Procedure Code (Act XIV of 1882), and the High Court has 

t0 r 7 ise refusing to set aside an election, nor can it 

incurred by She “pple'nt” 7 h ‘ m that th ° app,icant sha11 W ths “ st3 

Cou h rts High C ° UCt 9 Cir ° ulaC 0rder < No ‘ 62 at P- 33 of th * Order Book) refers to 

CF., 25 Ind. Cas. 345 = 16 M.L.T. 128 = 27 M.L. J. 227 = 15 Cr L T 5Q3 • R u v r t 

351 = 25 M.L.J. 536 = (19 13) M.W.N. 8l2 = 21Ind Cas. lis.] ’ 14 M * L * T ‘ 

Application under the extraordinary jurisdiction (s. 622 of the Civil 
Procedure Code, Act XIV of 1882) against the order of F. G. O. Beaman 
District Judge of Thana. ’ 

t mu Th ‘ app ! lcant Balaji Sakharam Gurav applied to the District Judge 

°# Tft^| D w Un<3 S r S ' J 23 the Dlsfcrlcfc Municipal Act [280] (Bombay Act II 
of 1884, to set aside the election of certain persons as municipal commis- 
sioners of Thana, alleging that the said elections were irregular and illegal 
Notices of the application were issued to the commissioners, and after 
hearing them the Judge rejected the application and directed the applicant 
to pay Bs. 200 to one of the commissioners as actual costs sustained bv 
him in opposing the application and Rs. 320 as costs of the commissioner 
who was appointed to re-count the votes given at the said elections. 


• Application No. 158 of 1895 under extraordinary jurisdiction, 
t Section 23 of the Bombay District Municipal Act Amendment ’Act (II of 1884) 

23. If the validity of any election of a Municipal Commissioner is brought in 
question by any person qualified either to be elected or to vole at the election to which 
euch question refers, such pereon may, at any time within ten days after the date Tf the 
declaration of the result of the election, apply to the District Judge of the district with- 
in which the eleotion has been or should have been held. 

The District Judge may after such inquiry as he deems necessary pass an order 
fo^confirmingor amending the declared result of the election, or for setting the electfon 

For the purposes of the said inquiry the District Judea mav «,r OP „; 00 f 
powers of a Civil Court, and his decision shall be conclusive 8 7 any of the 

?™h°c^ adat88ba11 f0t ‘ hWith 86 fl " d ' “>0 necessary 
t High Court’s Circular Order No. 62 

In any miscellaneous proceeding not being one involved in or necessary to the 
conduot of a suit or ap appeal to decree, and in which the subject-matter does not admit 
of a precise valuation in money, the fee allowed shall in a !Distri nt Pnnrf „ • r* f 

notSss^ban^Rfl^ fod : BUbieCb by fi P eoial order of the Court to diminution to^aum 
not less tnan Ka. o and to loorease to a sum of not mnr« on « , 
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The applicant applied to the High Court under s. 622 of the Civil 
Procedure Code (Act XIV of 1S82), contending that the District Judge's 
order as to costs was made without jurisdiction. A rule nisi was issued 
to the opponent to show cause why the order should not be set aside. 

Far ay an G. Chandavarkar appeared for the applicant in support of 
tho rule The District Municipal Act has made no provision for costs 
which are provided for by the High Court s Circular Order No. 62. Though 
•this Court has no jurisdiction to entertain an application with respect to an 
order relating to municipal elections — Jagannath Ponapa v. Rcv.RI. F, De 
Souza (1) — still we submit that the Court can entertain an application in 
connection with that part of the order which relates to costs. The District 
Judgo had no jurisdiction to order payment of costs. 

Clumanlal 11. Sctalvad appeared for the opponent to show cause. 
This Court has no jurisdiction to entertain this application. The order as 
to costs forms part and parcel of the order relating to municipal elections. 
One part of tho order is not separable from the other part. Section 23 of 
the District Municipal Act empowers the District Judge as an individual 
but not as a Court. Section 622 of the Civil Procedure Code contemplates 
a Court and not a particular individual. Therefore the present application 

cannot lie under s. 622 of tho Code. , 

The circular orders also are passed for the guidance ot the lower 
Courts. If tho District Judge is not a Court under s. 23 of the District 
Municipal Act, then the circular orders do not apply to him. Even sup- 
posing that tho order is illegal or [281] passed without jurisdiction, the 
applicant’s remedy is to bring a suit to recover the costs. The question 
of hardship cannot be considered under s. 622 of the Civil Procedure 

Code. 

JUDGMENT. 


Farran, C.J.— We are of opinion that a District Judge acting under 
s. 23 of the Bombav District Municipal Act Amendment Act, 1884, is not a 
Court within tho meaning of the word in s. 622 of the Civil Procedure Code 
(Act XIV of 1882), and that this Court has no jurisdiction to revise his 
order refusing to set aside an election. (See Jaganncith v. Rev. M. F . De 
Souza (1).) For the same reason we cannot interfere with the order he 
has "made that the applicant shall pay the actual costs incurred by the 
opponent}. The circular order referred to (No. 62 at p. 33 of the Order 
Book) deals only with District Courts, Courts of Small Causes, Subordi- 
nate Courts, and Mamlatdars' Courts. The District Judge in the present 
case is neither of these, and the ordor can have no application to him. He 
is merely a persona designata, aud if he has jurisdiction at all to award 
costs, there is nothing to prevent him from awarding them on the scale 
he has adopted. On this point of jurisdiction we express no opinion, as 
his power to award costs has not been contested before us. 

We discharge the rule with costs. 

Rule discharged. 


(l) P. J. 1894, p. 87. 
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21 B. 28i = Chttfey’a S.C.C.R. 514. 

SMALL CAUSE COURT REFERENCE. 

Before Sir G. Farran, Kt ., Chief Justice, and Mr. Justice Strachey. 


Gordhandas Jadowji ( Plaintiff ) v. Harivalubhbas 
Bhaidas {Defendant)* [3rd July, 1896.] 

Afinor Minority, period of, where guardian has once been appointed although no longer 
in existence- Indian Majority Act IX of 1875, s. 3 — Guardian and Wards Act VIll 
of 1899, s. 52. 


The defendant was sued upon a promissory note executed by him on the 24th 
August, 1892, he being at that time 19 years of age. Eight years previously, viz,, 
[282] on the 4th March, 1884, a guardian of his person and property had been 
appointed by an order of the High Court, but the guardian had been discharged 
on the 25th June, 1892, and at the time of the execution of tho note sued on 
there was no guardian in existence either of his person or property. 

Held, that having regard to the provisions of s. 3 of the Indian Majority Act 
IX of 1875, the defendant was still a minor at the date of the note. 


{F., 29 A. 672 = 4 A.L.J. 597 = 27 A.W.N. 213; 11 O.C. 159 (161) ; Rel., 36 C. 768 = 13 
O.W.N. 643 = 1 Ind, Cas. 724 ; R. f 31 B. 590 = 9 Bom . L.R. 495 ; 14 Ind. Cas. 
301 = 15 0.0.153; 45 P.R. 1900= 1900 P.L.R. 430.] 


CASE stated for tho opinion of the High Court by Rustomji Merwanji 
Patell, Second Judge, under s. 69 of the Presidency Small Cause Court 
Act (XV of 1882). 

“ 1. This was an action on a promissory note for Rs. 501 dated the 
24th ^August, 1892, and interest thereon Rs. 89-9-0. 

‘ 2. The defendant pleaded minority and the full payment of the pro- 
missory note. I held the defendant was of age at the making of the note, 
and allowing Rs. 209 only as payment proved, I passed a decree for 
Rs. 342, including interest and costs, contingent on the opinion of the 
High Court on the question of minority. 

“ 3. The defendant was born on 20th August, 1873, or Shravan Vad 
13th, 1929. At the date of the execution of the note he was 19 years and 
4 day3 old, but it was contended that he was a ward of the High Court, 
and till he completed his 21st year he should be considered a minor under 
8. 3 of the Majority Act and s. 52 of the Guardian and Wards Act of 1890. 

“ 4. The following facts were proved : — 

“ (a) Under a decree of the High Cours dated the 4th March, 18S4, 
in the suit of Harkisondas Pranjivanclas v. Purshotam Pranjivandas, one 
Parbhudas Govardhandas was aDpointed guardian of the person and'pro- 
perty of the defendant (Ex. No. 1). 

“ (6) Under an order of the High Court dated 5th May, 1890, one 
Ramdaa Maneklal was on his application appointed guardian of the defend- 
ant’s person in place of the said Parbhudas Govardhandas. Bv the same 
order the said Parbhudas was asked to hand over the property of the 
defendant to Mr. Watkins, who had been appointed receiver in the said 
High Court suit. Mr. Watkins is spoken of in that order as a receiver 
and not as guardian of the property of the minor (Ex. No. 2). 

. J J. 3 * On 26th June, 1891, the said Ramdas Maneklal was 
ordered to be discharged from his office as guardian of defendant’s cerson 
upon his rendering accounts to the Master in Equity. He was subsequent- 
ly discharged as such on the 25th June, 1892, on the Master passing his 


Court Reference No, 20978 of 1895. 
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accounts as per certificate of that date (Ex. No. 3). No other guardian of 
the defendant’s person was thereafter appointed, and the defendant was 

then of the age of IS years and ten months. 

“ (d) Defendant applied to the High Court by his affidavit dated 
19th September, 1892, that Mr. Watkins, the receiver, should be ordered 
to hand over to him all his property. In paragraph 11 he stated that ha 
had arrived at the age of majority and was of the age of 19 years and 
was sufficiently competent to manage his estate without the assistance of 
any receiver fcopy affidavit put in by consent, Ex. A). The High 
Court thereupon ordered on the 22nd October, 1892, that Mr. Watkins be 
discharged as such receiver and hand over the property of the defendant 
to him (Ex. No. 6). 

“ G. The promissory note sued on having been executed on the 24th 
August, 1892, was, therefore, at a time when there was no guardian of 
the defendant’s person or property. I was of opinion that the order 
directing Mr. Watkins, the receiver appointed under the Civil Procedure 
Code iD the said High Court suit to take charge of the property of the 
defendant, did not constitute him a guardian of the minor’s property 

(see s. 52 of Act VIII). . 

“ 7. The defendant’s solicitor relied on Budra Prokash v. BholanathW) 
and Birjmohun v. Budra Perkash (2). These cases are based on the pro- 
visions of Bengal Act XL of 1858, whioh do not apply to us ; and the 
ruling in the former case is not followed by the latter, the Court holding 
that it was clear, from s. 3 of the Majority Act, that the disability of the 
minority only continued as long as the Court of Wards retained charge of 
the minor’s property and no longer (see p. 949). Yeknath v. Warubai (3) 
is based on Act XX of 1864 which does not apply to Bombay. 

[284] “ 8. Readings. 3 of the Majority Act as amended by s. 52 of 
the Guardians and Wards Act (VIII of 1890), I was not prepared to hold,, 
in the absence of any Bombay cases, that on account of the mere circum- 
stance that a guardian has been once appointed of a minor’s person or 
property before he has attained his 18th year, the disability of infancy 
lasts till the age of 21st, whether the original guardian continues to act or 
not. On the other band, looking at the conduct of the defendant, the 
discharge of the guardian of bis person on tho 25th June, 1892, his state- 
ments of the defendant in his affidavit of the 19th September, 1892, and 
the consequent release of his property from the hands of the receiver, it 
would be inequitable to stretch a point in his favour. 

“ 9, I now respectfully submit the following question for the opinion 

of their Lordships : — 

“ Whether under the above circumstances the defendant was a 
minor at the date of the execution of the note of the 24th August, 1892, 
so as to avoid his liability on the note passed by him.” 

Macpherson, for the defendant. — He referred to the Indian Majority 
Act IX of 1875 ; the Guardian and Wards Act, 1890 ; Yeknath v. 
Warubai (3) ; Birjmohun Lai v. Budra Perkash (2) ; Budra Prokash v. 
Bholanath (1); Khwashish Ali v. Surju Prasad (4). 

There was no appearance for the plaintiff. 

JUDGMENT. 

Farran, G. J. — The question referred for our opinion in this ease 
should, I think, be answered in the affirmative. 

(1) 12 C. 612. (2) 17 C. 944. (3) 13 B. 285. (4) 3 A. 598. 
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Were it nob for the doubt expressed in Yeknaih v. Warubai (1) I 
should have thought that the point was absolutely clear. The words of 
s. 3 of the Indian Majority Act IX of 1875, in so far as they relate to this 
matter both in its original and amended form, are “ Every minor of whose 
person or property (or of both) a guardian has been or shall be appointed 
by any Court of justice * * * shall * * bo deemed to have attained his 
majority when he shall have completed his age of 21 years, and not 
before.” The words added to that enactment bv s. 52 of Act VIII 
of 1890 only serve to elucidate its meaning aud make it more clear. 
[283] They explain that a guardian ad litem is not within the scope of the 
section and show that the appointment of a guardian, in order to have the 
effect of extending the period of minority, must be made before the minor 
has attained the age of 18 years. 

Now, in this case a guardian both of the person and property of the 
defendant has been appointed by the High Court by its decree of the 4th 
March, 1884, before the defendant attained the age of 18 years and the 
requirements of the seotion have been complied with. I can see no 
escape from that conclusion. The words of the section are free from 
ambiguity, and we have no warrant to vary its meaning by reading words 
into it which are not to be found therein, and thus to alter the expressed 
will of the Legislature. 

This view is in accordance with the decision in Rudra Prokash v. 
Bholanath (2) and is not, I think, opposed to the ruling in Rirjmohun Lai 
v. Rudra Perkash (3). When that case is examined it will be found that 
the ratio decidendi is that there was no proof before the Court that a 
guardian of the defendant had been appointed by a Court of justice. The 
Court differed from the decision in Rudra Prokash v. Bholanath only 
in this that they considered the appointment of a guardian by a Collector 
not to be an appointment of a guardian by a Court of justice, a point not 
apparently taken in the former case. The ruling as to the defendant not 
being at the time of the suit under the jurisdiction of the Court of Wards, 
and his majority not being extended by reason of his once having been 
so, was permissible under the section as it was then worded. 

The wording of the section has by Act VIII of 1890, s. 52, been 
altered ia that respect. If it were allowable to have recourse to s. 52 of 
Act VIII of 1890 to ascertain the intention of the Legislature in framing 
Act IX of 1875, the conclusion I should draw would be that it intended 
the effect of any appointment of a guardian to a minor and the assumption 
by the Court of Wards of the superintendence of his property to be the 
same, and that such effect should flow from the mere appointment of the 
guardian, or assumption of superintendence [ 286 ] by the Court of Wards, 
without regard to the circumstance whether the appointment of a guardian 
or assumption of superintendence continued or not. 

The view which I take of the section was also that adopted by the 
High Court of Allahabad in Khwahish Ali v. Surju Prasad (4). But we 
have been referred to a later case, Patesri Partap Narain Singh v. 
Champalal (5) in wbioh the same Court took the opposite view The 
Court in the latter case would, I think, have come to a different conclusion 
had it had before it the language of s. 52 of Act VIII of 1890. 

It might have been sufficient to have dealt with this case upon its 
speoial facts, which snow that the defendant continued to have a guardian 

(1) 18 B. 286. (2) 12 C. 612. (3) 17 C. 944 

(4) 8 A. 698. (5) A. W. N. (1891) 118. 
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until after he had attained the age of 18 years ; but it is undesirable to 
have the law left in doubt (so far as this Presidency is concerned) upon 
this important point. I have, therefore, dealt with the case in its broader 
aspect. 

STRACIIKY, J. — I am of the same opinion. I was at first impressed 
by the judgment of Sir John Edge. C. J., and Mr. Justice Knox in Patesri 
Par tap Narain Singh v. Champalal (2) ; but upon consideration I think 
that that judgment proceeds not so much upon the terms of s. 3 of Act 
IX of 1875 as upon a speculation or theory as to the object which the- 
Legislature, in passing the section, had in view. 

The lauguage of the section is, however, too clear for such speculation 
to be admissible in applying it. Speaking generally, it provides that 
every minor of whose person or property, or both, a guardian “ has been 
or shall be appointed” by a Court of justice before the minor has attained 
the age of 18 years shall be deemed to have attained his majority upon 
completion of the age of 21 years, and not before. And we should not 
be justified in reading into the section an exception that this provision 
shall not apply where the certificate of guardianship was subsequently 
cancelled. 

If the intention of the Legislature in passing s. 3 of the Act has not 
been fully effected by the language used, the remedy is in the hands of 
the Legislature itself. But the words, as they [287 J stand, appear to me 
to be clear. I agree with the Chief Justice that they have been made- 
clearer by the amendment of the section by s. 52 of Act VIII of 1890. 

We answer the question in the affirmative. Costs costs in the case. 
This will leave the Small Cause Court the power to deal with them in 
its discretion. 

Attorneys for the defendant : — Messrs. Daftary and Fereira. 


21 B. 287 = Chitty’a S. C C. R. 519. 

SMALL CAUSE COURT REFERENCE. 

Before Sir C. Farran, Kt ., Chief Justice and Mr. Justice Strachey. 


Velji HiRJi and Co. ( Claimants ) v. BHARMAL Shripal and CO. 

t Attaching Creditors) J [7th August, 1896.] 

Consignor and consignee— Goods consigned to agent for sale on commission— Hundis 
drawn against goods and paid by agent — Railway Receipts sent to agent— Equit- 
able assignment of goods by consignor — Goods attached by judgment creditor of 
consignor— Claim by agent— Priority— Civil Procedure Code (Act XIV of 1882), 
s. 280. 

One Ukerda Punja at Viramgam consigned certain bags of seed to Velji Hirji. 
and Co. at Bombay for sale on commission, and drew hundis against the good 3 
for Rs. 3,200, which at his request Velji Hirji and Co. accepted and paid on 
receiving the railway receipts by post. The goods were to bo sold on arrival on 
Ukerda Punja’s account and the proceeds credited to him as against the advances 
made by the payment of the hundis. On the arrival of the goods at Bombay*, 
they were attached by Bharmal Shripal and Co., who had obtained decrees aeainst 
Ukerda Punja. 

Held, that Velji Hirji and Co. were entitled to the goods. They had made 
speoific advances against the goods. Bharmal Shripal and Co. as attaching 
creditors occupied the same position as Ukerda Punja himself and had no- 
better olaim to the goods than he had, and if he had attempted to prevent the 

• Small Cause Court Suits Nos. 4713, 4714 and 4712 of 1896 

• (1) A.W.N. (1891), 118. • ' 
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fn^^ 8 the haDd9 u° f Velji Hirji aud Co., who at bis requoBt had made 
speojfio advanoea agaioat them, he would have been restrained by injunction. 

‘m 8 ^ ° f attaohment tbe goods were in possession of 
Ukerda Punja by the railway company “on acoount of or in trust for” Velji Hirii 

Procedure' Code (ITxiv onsM) 1 "^ 61IPC03Si00 " n “ d in 8 ' 280 the 0i »'> 
[Appr.,9 Ind.Oas. 255 = 21 M.L.J. 413 = 9 M.L.T. 276; R.. 1 S.L.R. 7.1 


This was a oase stated for the opinion of the High Court under s 69 
of tne Presidency Small Cause Court Act by [288] Mr. Rustomji Merwanji 
Patell, Aoting Chief Judge, in the following terms : — 

These were three claimants’ notices issued under s. 278 of the Civil 
Procedure Code, calling upon the attaching creditors to show cause why 
the attachment levied against 562 bags of castor seed, in the possession of 
the B. B. and C. I. Railway, should not be removed ; and why the said 
goods should not be handed over to the claimants, who were the consignees 

under the railway receipts and had advanced Rs. 3,200 on the security of 
feho said receipts. 


One Ukerda Punja had consigned the goods from Viramgam for 
sale on commission in Bombay by the claimants, and drawn four hundis 
against the same for Rs. 3,200. At the consignor’s request, the claimants 
had accepted and paid the hundis on receiving the railway receipts by post. 
The goods represented by the receipt were then in transit and had not 
arrived in Bombay. The sale of the goods on arrival was to be made on 
account and at the risk of the consignor, and the proceeds thereof credited 
to him as against the advance to his debit. 


On the evidence I was of opinion that the claimants had made an 
advance by the payment of the hundi of Rs. 2,200 against the railway 
receipts for 387 bags and of Rs. 1,000 against the receipts for 175 bags. 

“ Tbe railway receipts were in the usual form adopted by the B. B. 
and 0. I. and the Rajputana-Malwa Railways, and were headed ‘Goods 
receipt note.’ The material portion was as follows : — 

' Received from Punja the undermentiond goods for conveyance by 
goods train, consigned to Velji at Garnac Bridge Station. The railway com- 
pany reserves to itself the right of refusing to deliver the goods without the 
production of the receipt or until the person entitled, in its opinion, to 
receive them has given an indemnity to the satisfaction of the railway.' If 
the consignee does nob himself attend, he must endorse a request for deli- 
very to the person to whom he wishes it made.” 

“ The goods arrived in Bombay on or about the 22od August, 1895 
and were immediately after attached by the firm of Bharmal Shripal,’ 
who had obtained three decrees against the consignor, Ukerda Punja' 
The claimants then applied for the removal [ 289 ] of the attachment,’ 
and based their claim (1) on being holders of the railway receipts 
representing the said goods ; (2) on having advanced moneys on the 
security of the same ; and (3) on having the property in the goods 
transferred to them by delivery of the railway receipts. Their oounsel 
contended that the railway receipts were 4 documents of title, or documents 
showing title to goods,’ and relied on s. 108 of the Contract Act (IX of 
1872 ;. 

" No evidence w*£s laid before me to prove any custom or mercantile 
usage to show that merchants in Bombay had, in making advances on the • 
seourity of railway receipts, invariably recognised these receipts as 
documents of title.’ 
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" I was of opinion that the oircumstances of the present case of an 
advance made bv an agent for his principal on the faith of the railway 
receipts did not fall within the purview of either s. 108 or 178 of the 
Contract Act; and that these sections did not apply. In the absence of 
any specific provision of the Contract Act, I applied the principles of 
common law as they stood before the passing of that Act , and I was of 
opinion that the railway receipts were not ‘documents of title’ or ‘documents 
showing title of goods.' I also held that by the mere delivery of the receipts 
to the claimants, and the subsequent advance made on them, the consignor 
did not transfer any possession to the consignees. I held that the 
claimants had neither actual nor constructive possession by attachment 
of the goods ; the possession of the carrier was the possession of the 
consignor, and not of the consignee, the goods having been carried at the 
risk and on account of the consignor, and not at the orders of the 

consignee. , 

“ I was of opinion that such railway recoipts could not be placed on 

a higher footing than the delivery orders issued after the arrival of the 
goods at the railway station whioh in the case of Coventnj v. G. E. 
Railway Company (1) Brett, M. R., held to be non-negobiable instru- 
ments that did not pass the property to the pledgee. The wording of the 
delivery orders in that suit was certainly much stronger than that of the 
railwav receipts [290] in question. I, therefore, held that railway 
receipts could be regarded only as tokens of authority to receive 
possession, and that they did not operate to transfer possession, and relied 
on Farina v. Home (2) and Mcfiwan v. Smith (3). Thev could not be 
likened to bills of lading and could only be treated as delivery orders or 
dock warrants at common law, which, as Parke, B., said in the former 
case, wore no more than an engagement by the wharfinger to deliver to 
the consignee or any one he may appoint. I also relied on the G . I . P • 
Raihuay Company v. Hanmandas (4), though it was restricted to the 
construction of s. 103 of the Contract Act as regards an unpaid vendor’s 
right of stoppage in transitu , as the reasoning of Sir Charles Sargent 
seemed equally applicable to the circumstances of the present case. 

“I held, therefore, that the claimants had no lien against the 562 
bags they claimed, and that they failed to establish any right to the 
possession of them as against the attaching creditor of the consignor; and 
under s. 281 of the Code I disallowed the claim. 

“At the request of the counsel for the claimants, my judgment was 
delivered contingent on the opinion of the High Court. I beg to invite 
the opinion of their Lordships on the following questions submitted on 
behalf of the claimants : 

“ 1. Whether the possession of the railway receipts, coupled with 
the fact of the claimants having made advances on the same, did not, in 
law, give the claimants the right to claim the goods represented or covered 
by such receipts wholly or to the extent of their advances. 

“ 2. Whether the possession of the railway company was not the 
possession of the claimants after the consignor parted with the railway 
receipts and obtained advances on the same. 

" 3. Whether raliway receipts in the hands of a commission agent, 
who bad made specific advances against them, are not documents of title, 
• 

(1) 11 Q. B. D. 776. (2) 16 M. &. W. 119, 

(3) 2 H. L. C. 309. (4) 14 B. 67. 
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entitling the agent to olaim the goods oovered by the reoeipts against a 
judgment-oreditor oi suoh goods. 

[291] " 1 4. Whether the claimants obtained any lien over or property 
in the goods represented by the railway reoeipts on the seourity of whio 
the claimants made specifio advances. 

5. Whether, on the faots found, the Court was not in error in 
disallowing the olaim.” 

Lang (Advooafce General) and Macpherson , for the claimants : — The 
lower Court has failed to see the real point in the case. There is a good 
equitable assignment of the goods to us. The consignor having induced 
us to pay the bills could not have stopped the goods. The attaching 
creditors can stand in no better position than the debtor, the consignor — 
Mekji Hansraj v. Ramji Joita (1); Whitworth v. Gaugain (2) ; Lutscher v 
Comptoir D’Escompte (3). There can be no doubt that the arrangement was 
that on paying the hundis we were to get the goods — Ranken v. Alfaro (4). 

Scott for the attaching creditors. — The advance in this case was not 
against the goods but against the railway receipts. This distinguishes the 
case from Meqji Hansraj v. Ramji Joita. So again Luscher v. Comptoir 
D' Escompte (3) is distinguishable, as the advance there was against the 
bill of lading which is the symbol of the goods at common law, whereas 
railway receipts are, under the decisions of this Court, Dob documents of 
of title. Ranken v. Alfaro (4) is in my favour, as it shows possession is a 
condition precedent to a lien. The claimant has advanced his money 
against documents which are worthless. 

Lang in reply: — The Judge has held that by the agreement the pay- 
ments were made for the goods. This is a specific appropriation in our 
favour — Ex parte Banner-, In re Tappenbeck (5) . 

JUDGMENT. 

Earran, C.J. — The exact legal relations between the parties in this 
case do not seem to have been borne in mind with sufficient distinctness 
by the counsel or pleader who, on behalf of the claimants, presented the 
points for his consideration to the learned Chief Judge of the Small Cause 
Courr,. 

It appears from the case as stated that one Ukerda Punja consigned 
the goods in question from Yiramgam to the claimants [292] Velji 
Hirji and Co., Bombay, for sale on commission by the latter, and 
drew four hundis against the same, i.e., against the goods, which hundis 
the claimants' firm accepted and paid on receiving the railway receipts by 
post. On the arrival of the goods in Bombay Bharmal Shripal and Co., 
who were judgment-creditors of Ukerda Punja, attached the same as the 
property of their judgment-debtor. The contest, therefore, lies between 
the judgment creditors of Ukerda Punja on the one hand, who have attach- 
ed the goods, and the claimants’ firm of Yelji Hirji and Co., who have 
made specific advanoes against the goods, on the other hand. The 
claimants’ firm have neither sold the goods to a purchaser nor pledged them 
to a third party ; so neither s. 108 nor s. 178 of the Contract Act has any 
bearing upon the case. On the other hand, the firm of Bharmal Shripal 
and Co. are not either unpaid vendors of the goods seeking to stop them 
in transitu under s. 103 of the Contract Act, nor are they purchasers nor 
pledgees of the goods. They Bimply oooupy the position of attaching 
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creditors. What that position is. has been pointed with great clearness by 
Westropp, C..T.. in the case of Megji Hansraj v. Ramji Joita (1). They, 
occupy exactly the same position as their judgment-debtor UkerdaPunja 
himself. They stand in his shoes and are in no better and no worse situa- 
tion with reference to the goods in question than he would have been in 
had he sought to prevent the goods reaching the bands of Velji Hirji and 
Co. It is to our minds clear that Ukerda Punja, had be attempted to 
prevent the goods reaching the hands of the claimants, who had made 
specific advances against them at his request, would have been promptly 
restrained in the attempt by an injunction. The case of Lutscher v. 
Gomptoir D'Escompte de Paris (2), cited by the Advocate General, is, in 
our opinion, exactly in point. There the equitable agreement was to 
place the bill of lading in the bands of the firm who had made advances 
against it. Here it is to place the goods in the hands of the advancing firm. 
Mr. Scott, with extreme ingenuity, contended that the claimants’ firm made 
the advances, not on the goods, hut on the railway receipts, and, there- 
fore, advanced their moneys on worthless documents which are not, like 
[293] a bill of lading, symbols of the goods at all. We do not so read the 
case. Its third paragraph states that Ukerda Punja drew against the 
goods, though the time wbeD Velji Hirji and Co. were to accept and pay 
the hundis so drawn was on the receipt of the railway receipts. The rest 
of the paragraph (3) makes this still more clear. The sale of the goods on 
arrival was to be made on account of the consignor, and the proceeds 
thereof credited to him against the advances. The Judge no doubt goes on 
to say : On this evidence I was of opinion that the claimants had made 
an advance by the payment of the hundis of Rs. 2,200 against the railway 
receipts for 387 bags, and of Rs. 1,000 against the receipt for 175 bags 
but what Ukorda Punja drew against were the goods, and the claimants 
were to be paid their advances out of the proceeds of the goods. The 
learned Judge cannot, we think, bo taken to mean that he was of opinion 
that the claimants had made the advances against the railway receipts, 
but that the particular advances which he refers to were made against the 
goods specified in the particular railway receipts which he mentions. 


It comes to this that by agreement between Ukerda Punja and 
the claimants the latter were to make advances against the goods 
specified in the railway receipts when they received such receipts, and 
were to pay themselves their advances out of the proceeds of such goods 
when they received and sold them. We cannot doubt but that that 
agreement constituted a good equitable charge upon the goods as between 
Ukerda Punja and claimants’ firm when the rights of third parties did not 
intervene. We have already stated that the attaching creditors are but the 
alter ego for this purpose of Ukerda Punja. No argument was addressed 
to us by Mr. Scott, based upon the wording of s. 280 of the Civil 
Procedure Code. We do not, however, think that it offers any difficulty, 
as in the view which we take of the case we find no difficulty in holding 
that, at the date of the attachment, the goods were in possession of 
Ukerda Punja by the railway company “on account of or in trust for” the 
claimants in the comprehensive sense in which that expression is used in the 
section. We notice the pointiest it might be thought that we had overlook- 
ed it The only doubt which we have felt in the matter is whether, as the 
U94. ] aspect of the case, which we have been above considering, was not 
presented to the acting learned Chief Judge, and was probably not present 


U) 8 B. H. 0. R. O. O. J. 369. 
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to hU mind \?^en he was staking .the case and framing the questions to be 
Submitted to the Court for opinion, we ought to give our opinion upon it. 
But we think that, as the question (5) “ whether on the facts found the 
Court was not in error in dismissing the olaim ” is in the widest possible 
terms, we are at liberty to determine it : and as the facts are all before us,, 
that we ought not to make shipwreck of a good oause upon the rock of 
overfane technicality by^ refusing to entertain it. We answer the fifth 
question in the affirmative, but do not consider it necessary to answer Lhe 
other, questions submitted for our opinion, as our answer to the fifth 
question is sufficient to dispose of the case. Costs of the reference will 
be oost9 in the case. 

: Attorneys for the claimants Messrs. Maganlal and Bustomji. 

Attorneys for the attaching creditors Messrs. Chitnis, Motilal and 

Malm . 
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SMALL CAUSE COURT REFERENCE. 

Before Sir C. Farr an, Kt., Chief Justice and Mr. Justice Strachey. 


Imperial Bank of Persia ( Plaintiff ) v. Fatthchand Khubchand 

{Defendant)* [25th September, 1896.] 

Hundi Bill of exchange Suit by holder and indorsee against, payee and indorser — 
Presentment to acceptor— Local usage as to presentment— Usage of presentment at 
Bushvre — Negotiable Instruments Act ( XXVI of 1881), ss. 70, 71. 

Tho plaintiff as holder and indorsee of a hundi drawn on one Haji Mirza sued 
defendant as payee and indorser to recover Rs. 1,193-4-0 on a hundi which had 

been dishonoured by the acceptor. 

Jit was found by the Court (1) that the local usage at Busbire was to present 
the hundi for payment at the bank and for the acceptor to call at the bank at 
due date and effect settlement ; (2) that the hundi in question was presented for 
payment to the authorized agent of the acceptor at the bank on the due date • 
(3) that the said agent refused payment and informed the bank that the acceptor 
would not pay the hundi. It was argued that presentment at the bauk was not 
good presentment, having regard to es. 70, 71 and 137 of the Negotiable Instru- 
ments Aot (XXVI of 1881). 

Held, that the local usage made the presentment a good presentment. 

[295] Casb stated for the opinion of the High Court by Rustomii 
Merwanji Patell, Acting Chief Judge, Bombay Small Cause Court under 
B. 69 of Small Cause Court Act (XV of 1882) : — 

“1. This was a suit by the holders and indorsees of a hundi written 
in the Persian character and drawn in Bombay on one Haji Mirza Ahmed 
Shirazi for 350 tumans payable fifty days after date. The defendant was 
the payee and the indorser of the hundi. The plaintiffs sent the hundi 
from Bombay to their branch bank at Bushire on the 4th of August 1895. 
.On that day the acceptor refused payment, and plaintiffs after due notice 
to the defendant in Bombay filed this suit to recover Rg. 1 193-4-0 as on 
a dishonoured hundi . 

“ 2. The case first came on for hearing on the 11th May, 1896 when 
the only defences raised were want of notice of dishonour, and payment 
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of the hundi , either in whole or in part, by the acceptor. On the applica- 
tion of the defendant's solicitor a commission was issued to Bushire to 
prove the plea of payment. 

“ 3. On the return of the commission evidence, the suit was heard 
on 10th August last, when the plea of payment was abandoned by the de- 
fendant’s solicitor and a fresh defence raised denying that the presentment 
for payment to the acceptor was made as required by the Negotiable 
Instruments Act (XXVI of 1881). 

“ 4. The plaintiffs relied on the evidence of the manager, accountant 

and clerk of the bank at Bushire as taken on commission on the defendant’s 

behalf, and I held as proved (1st) that the hundi was presented for payment 

to the authorized agent of the acceptor at the bank on the due date; 

(2nd) that the said agent refused payment and informed the bank that the 

acceptor would not pay that hundi ; (3rd) that the local usage or custom 

at Bushire was to present the hundis for payment at the bank and for 

accentors of hundis to call at the bank on the due date to effect 
* 

settlement. 

"5. For the defence it was argued that reading ss. 70, 71 and 137 
together, the presentment at the bank could not be held valid, and that 
the suit must fail. This defence was disallowed, as I held that the latter 
part of s. 137 should be read with [296] the proviso to s. 1, which 
provides that nothing contained in the Act affects any local usage relating 
to any instrument in an oriental language. I was of opinion that in the 
case of native hundis the rules of English law were not strictly applicable, 
and gave judgment for the plaintiff. 

“6. At the request of the defendant’s solicitor I beg respectfully to 
submit the following question for their Lordships’ opinion: — 

“ Whether, under the circumstances hereinabove-mentioned and 
referring to the proviso as to local usage in s. 1 of the Act, the presentment 
at the bank was a presentment that satisfied the requirements of the Act. 

“7. The defendant has paid into Court the amount of judgment 
and professional costs, with Rs. 50 for costs of reference.” 

Macpherson appeared for the plaintiff. 

Branson for the defendant. 

JUDGMENT. 

Farran, C. J. — As we read the case, the local usage or custom found 
to prevail in Bushire does not exclude the usual presumption which accords 
with the law as laid down in s. 75 of the Negotiable Instruments Act, 
that what a person can himself do he can do by an authorised agent. 

Reading it in that light we have no doubt that the local usage in this 
case makes the presentment a good presentment, and that the question 
referred to us must be answered in the affirmative. 

Costs of reference to be costs in the suit to be taxed as on the original 
side of the High Court. 

Attorneys for the plaintiffs : — Messrs. Graigie, Lynch and Owen. 

Attorneys for the defendant : — Messrs. Chalk , Walker and Smetham. 
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[297] INSOLVENCY JURISDICTION. Fbbjig. 

Before Mr. Justice Strachey ; and in appeal before Sir C . Farran, Kt., INSOL- 

Chief Justice % and Mr. Justice Fulton. venoy 

JURISDIO 

Re Aranvayal Sabhapathy Moodliar, an adjudged Insolvent. TION 

Karamalli JoobUB AND another, Petitioning Creditors. ’ 

[26th February, 1897.] 21 B. 297. 


Insolvency— Adjudication of insolvency — Concurrent proceedings in two Insolvent Courts 
in India - jurisdiction — Discretion of Court to which second application for adjudi- 
cation order is made — Act of insolvency —Departure from jurisdiction with intent to 
delay creditors — Indian Insolvent Act ( Stat . 11 and 1‘2 Viet., c. 21), s. 9. 

On the 23rd April, 1896, A was adjudged insolvent under s. 9 of the Indian 
Insolvent Aot (Stat. 11 and 12 Viet., o. 21) by the Court for the Relief of Insol- 
vent Debtors at Bombay at the instance of certain creditors resident in Bombay. 
He subsequently took out a rule to annul the order of adjudication on the ground 
that at the date of the said order he had already (viz., on the 9th April, 1896) 
been adjudged an insolvent by the Insolvency Court at Madras. 

Held, discharging the rule, that the prior adjudication of the Madras Court 
did not deprive the Court at Bombay of jurisdiction to adjudicate him an insol- 
vent at the instance of a Bombay creditor. The latter Court, however, was not 
bound under s. 9 to make such order, but had a discretion to refuse it if having 
regard to all the circumstances of the oase it considered that adjudication in 
Bombay would be useless. 

Subsequently to the order of adjudication in Bombay, and while it was still in 
foroe, the insolvent obtained his personal discharge in the Insolvent Court at 
Madras under s. 49 of the Indian Insolvent Aot. 

Held, that there being no longer any ground for apprehending that the proceed- 
ings in the Madras Court would be discontinued, the proceedings iu the Court at 
Bombay should be stayed, leaving the Bombay creditors to take such steps in 
Madras as they might think proper. It would not be just or equitable to allow 
the proceedings in both Courts to go on concurrently. As the proceedings in 
Madras were prior in time and all the assets of the insolvent were vested in the 
official assignee there, the Court at Bombay ought to yield to the prior claim of 
the Court at Madras. 

A debtor in Bombay summoned his creditors to a meeting fired for the 28th 
March, 1896. He attended that meeting whioh was adjourned to the 30th March, 
and at the adjourned meeting he submitted a statement showing that be had a 
sum of Hs. 11,000 in cash in his hands. Two of his creditors asked him to give 
inspection of his Bombay books of accounts, but he refused to do so. A further 
meeting was summoned for the 8th April. On the 31st March or 1st April two 
of his Bombay creditors served him with a summons in an action of debt. On 
the 6th April he left Bombay for Bellary taking the said Bum of Rs. 11,000 with 
him, in order (as he admitted) to prevent the said two creditors from attaching it. 
The creditors attended the meeting of the 8th April, but it was dissolved when it 
was discovered that A. had left Bombay. The books were not produced. 

[298] Held, that under these circumstances the Court was justified in conclud- 
ing that A. had left the jurisdiction of the Court with intent to defeat and 
delay his creditors within the meaning of s. 9 of the Indian Insolvent Act. 

[R„ 81 C. 761 = 8 C.W.N 553; 37 C. 418 (P.C ) = 7 A.L.J. 357 = 12 Bom. L.R. 395 = 11 

O. L.J. 443 = 14 O.W.N. 559 = 20 M.L J. 432 = 7 M.L T. 417 = 45 P.R. 1910=119 

P. L.R. 1910 = 68 P.W.R. 1910; 12 O.L J. 445=15 C.W.N, 244 = 7 Ind. Cas. 
691 ; 1 Ind. Cas. 65 = 6 P.L.R. 1909 = 5 P.W.R. 1909 ; 11 Ind. Cas. 743= U.B.R. 
(1911) 84.] 


On the 23rd April, 1896, Aranvayal Sabhapathy Moodliar was adjudg- 
ed insolvent under s. 9 of the Indian Insolvent Aot (Stat. 11 and 12 Vict. r 
o. 21) at the instance of the petitioning creditors, Karamalli Joosub and 
Nur Mahomed Joosub by the Court for the Relief of Insolvent Debtors at 
Bombay on the ground (1) that he failed to attend a meeting of hie 
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creditors fixed for the 8th April, 1896 ; (2) that on the 6th of April, 1896, 
lie departed from his place of business with intent to defeat or delay his' 
creditors ; and (-3) that he on the same day made a fraudulent assignment 
of a sum of Rs. 10,000. 

On the 1st July, 1896. a rule was obtained on behalf of the said 
insolvent calling upon the said petitioning creditors to show cause why the 
siid order of the 23rd April, 1896, should not ba annulled or set aside 
on the ground that at the date of the Bombay adjudication he had already 
been adjudicated insolvent by the Insolvency Court at Madras. 

On the 26th August, 1896, the rule came on for hearing. 

Mankar , for the petitioning creditors showed cause against the rule. — 
failure to attend a meeting of creditors is an act of insolvency — Ex parte 
Beer (1). 

This Court has jurisdiction to make an adjudication order against the 
insolvent, although the Insolvency Court at Madras had made a similar 
order so far back as tbo 9th of April, 1896— parte McCulloch (2) ; Ex 
parte Robinson (3). 

It is clear from the affidavits that the insolvent did make a fraudulent 
assignment of Rs. 10,000. 

Macpherson and Scott, contra. — Where there has been one adjudica- 
tion, the Court under ordinary circumstances will not make another — 
Royal Bank of Scotland v. James Cuthbert (4). Section 7 of the Insolvent 
Act is similar to the Act under which that case was decided. The vesting 
is imperative. All the assets of the insolvent have already vested in the 
Official Assignee at Madras, [299] and there is nothing now on which the 
vesting order made here can operate. There is no reason why there should 
now be a second adjudication. If it is suggested that it will be hard upon 
the creditors to have to go to Madras to oppose the insolvent’s discharge, 
the answer is that, if this adjudication is not revoked, the creditors will be 
able to oppose his discharge and proceed against him under the criminal 
sections of the Act in both places, which will be unfair to the insolvent. 

Strachey, J. — This is a rule granted by me on the 1st July, 1896, 
at the instance of Aranvaval Sabhapathy Moodliar, who on the 23rd April 
was adjudged by Fulton, J., under s. 9 of the Indian Insolvent Act (Stat. 
11 and 12 Viet., c. 21) to have committed an act of insolvency, calling 
upon the petitioning creditor to show cause why the order of adjudication 
should not be revoked. 

At the time when the order was made, the Court was not aware that 
on the 9th April the same debtor had already been adjudged to have com- 
mitted an act of insolvency, and that a vesting order had been made 
by the Court for the Relief of the Insolvent Debtors at Madras. The 
circumstances in which the order of the Madras Court was made are stated 
in my judgment of the 11th August granting an application by the official 
assignee of Madras under s. 278 of the Code of Civil Procedure for the 
release from attachment of property which, after the vesting order, had 
been attached in execution of the decree in suit No. 181 of 1896 (5). ' The 
petition upon which the order of the 28th April was made is supported bv 
affidavits which, if I believe them, disclose ample grounds for an adjudica- 
tion under s. 9 of the statute. 

“ ai ? gr ™ nd u P° n which 1 asked to revoke the order is that 
after the Madras Court had adjudged the debtor to have committed an act 


(1) 1 Mont. D. and Do G. 390. 
(4) 1 Rose. 462 (478). 
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of insolvency and had made a vesting order, a seoond adjudication by this 
Court should not have been, made and ought not now to be continued, 
{laving regard to the cases of Ex parte McCulloch (1), Ex parte Robinson 
and litre Artola [300] Hermanos (3) I am satisfied that this Court had 
jurisdiction to make its order of adjudication, notwithstanding the prior 
adjudication by the Madras Court. Those were decisions under the English 
Bankruptcy Acts of 1869 and 1883 ; but the principles upon which they 
are based appear to me equally applicable to oases under the Indian Insol- 
vent Act. Indeed, the jurisdiction to make the order was not seriously 
contested in the argument at the Bar, and the substantial contention on 
behalf of the insolvent was that the Court had discretion in the matter, 
and that in the exercise of that discretion an adjudication ought not 
to be made after the Madras Court’s order. On behalf of the petitioning 
oreditor it was not contended that, assuming the Court to have jurisdic- 
tion to make the order, it had no discretion to refuse an adjudication 
upon proof of the facts required by s. 9 of the statute. That seems, 
however, to be implied by the decision of Marriott, J., in In the matter of 
Thicker Bhagvandas Harjivan (4). He held that the words “ it shall 
be lawful for the Court to adjudge that such person has committed 
an act of insolvency” were not intended by the Legislature to give the 
Court a discretion to adjudicate or not according to the circumstances of 
each particular case, but that “ inasmuch as they confer on the Court 
authority to do a judicial act in a certain case, they make it imperative on 
the Court to exercise that authority when the case arises, and the exercise 
of that authority is duly applied for.” As authority for this conclusion he 
relied on the case of Julius v. The Bishop of Oxford (5) in which the 
effect of the words in a statute “ it shall be lawful ” was discussed by the 
House of Lords. It appears to me that his application of the principles 
established by that oase is open to question. None of the judgments 
lay down an absolute rule that where the words “ it shall be lawful ” 
confer on a Court authority to do a judicial act in a certain case, they 
make it imperative on the Court- to exercise that authority when the case 
arises, and the exercise of that authority is duly applied for. What they 
lay down is that the words themselves are always permissive and enabl- 
ing, and never imperative; but that the context, the [301] subject-matter 
of the statute, the nature of the authority or the thing authorised and all 
the surrounding circumstances may show that the Legislature intended 
to couple with the authority a duty to exercise it when invoked. Whether 
the Legislature intended to create an imperative duty or to allow a 
discretion in the matter, depends upon the Dature, the objects, and the 
construction of the statute itself, and not upon the enabling words “ it 
shall be lawful ” which create the authority. It was further held that it 
lies upon those who contend that an obligation exists to exercise the 
authority to show in the circumstances of the case something which 
creates this obligation ; see also In re Baker (6). 

The question, then, is whether it can be inferrred from the nature 
and objects and construction of the Indian Insolvent Act that the Legis- 
lature intended the exercise of the authority created by the words in 
S. 9 it shall be lawful” to be a duty in the performance of which the 
Court was to have no discretion. Now in England, no doubt, under 
the Id Eiiz., q. 7, whioh enacted that the Lord Chancellor, upon 


(1) 14 Oh. D. 716. 
(4) 4 B, 489. 

% V » * , , 


^ Ch. D. 816, (3) 24 Q.B. D. 640. 

(6) 6 Ap. Oa,. 214, . (6) 44 Oh. D. 263„ 
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complaint being made to him against any bankrupt, should have “ full 
power and authority ” to issue a commission, it was held in the case of 
Alderman Backwell (1) in 1683 that the Lord Chancellor had no discretion, 
but was bound to issue the commission. In later cases, however, it was 
held that although a commission of bankruptcy was a matter of right to 
the subject, still the Court had a large discretion to prevent proceedings 
in bankruptcy being taken for an improper purpose or a purpose not 
connected with the legitimate objects of a commission — Yate Lee on 
Bankruptcy (3rd Ed.), p. 80. Under the Bankruptcy Act, 1861, it was 
held that the commissioner had jurisdiction to refuse to adjudicate if he 
knew anything which made an adjudication improper — Ex parte National 
Bank of England (2). The terms of s. 8 of the Bankruptcy Act, 
1869, were far more imperative than the “ it shall be lawful ” of s. 9 of 
the Indian Insolvent Act : they provided that the Court, if satisfied with 
the proof of the petitioning creditor’s debt, the trading [302] if necessary, 
and the act of bankruptcy, “ shall adjudge the debtor to be bankrupt." 
Yet in Ex parte Brigstocke (3) the Court expressly refrained from holding 
“ that the order for adjudication is to follow as a matter of course when 
the statutory requisites are proved to exist,” and suggested cases in 
which a discretion to refuse the order might be exercised. In Ex parte 
McCulloch (4) the Court went further, and not only refused to hold 
that s. 8 “ made the adjudication 90 clearly ex debito justitia that the 
Court had no discretion in the matter,” but held that notwithstanding 
its terms, the Court “ retained its old jurisdiction to refuse to make a 
man bankrupt for an improper purpose, and to annul an adjudication 
when the justice and convenience of the case required it.” In Ex parte 
Robinson (5) the Court went still further, treated the discretion as 
complete, and held that the existence of a bankruptcy in Scotland or 
Ireland was prima facie a reason for not exercising the jurisdiction. In 
re Artoia Hermanos (6) was decided under the Bankruptcy Act, 1883, 
s. 7 (3) of which gives the Court a discretion to dismiss a creditor’s 
bankruptcy petition if satisfied that no receiving order ought to be made ; 
ana, the jurisdiction to make the order being undoubted, the question 
whether it should be made was treated as entirely one of discretion. The 
cases appear to me to establish that there is nothing in the nature 
and objects of the bankruptcy laws to justify the inference that the 
Legislature, even when using much stronger expressions than ” it shall be 
lawful,” intended to make an adjudication an imperative duty in the per- 
formance of which, if the legal requisites of an adjudication were satisfied, 
the Court should exercise no discretion, however improper or inexpedient 
such an order might be. I think that the same principle applies to the 
Indian Insolvent Act ; that, therefore, the words in s. 9 “ it shall be 
lawful ” must be given their ordinary permissive and enabling sense, and 
that the Court has a discretion to refuse an adjudication under the 
section. 

Assuming, then, on the one hand, that this Court had jurisdiction to 
make the order of adjudication notwithstanding the order [303] of the 
Madras Court, and on the other, that it has a discretion under the circum- 
stances to refuse the adjudication, ought I now to exercise that discretion 
and revoke this Court’s order ? The principles upon which the discretion 
should be exeroised are shown by the cases of Ex parte McCulloch (4) r 


(1) 1 Vern. 152. (2) L.R. i Ch 63. (3) 4 Ch. D. 348. 

(4) 14 Ch. D. 716. (5) 22 Ch. D. 816, (6) 24 Q.B.D. 640. 
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Ex parte Robinson [l) and In re Artola Hermanos (2). In the first it was 
held that, in the ab9enoe of any of the equitable considerations, which 
would make an adjudication improper or inexpedient, the creditors bad a 
right to ask the proper tribunal to adjudge their debtor a bankrupt ; that 
the fact that he had previously been adjudged a bankrupt did not make 
that untrue ; that it was a material circumstance that the debtor was the 
only person opposing the adjudication ; and that an adjudication should be 
made for what it was worth, leaving for future determination the question 
in what Court the assets ought ultimately to be administered. In the 
eeaond caso it was held that prima facie the mere existence of a bank- 
ruptcy in Scotland or in Ireland would be a reason for refusing to 
make an adjudication, but also that prima facie, there being a good 
petitioning creditor’s debt and an act of bankruptcy proved, the Court 
would make an adjudication if there were any assets in England. In 
the third case it was held (see the judgment of Fry, L. J.) that a receiv- 
ing order ought to be made where the conditions of the Act had been 
satisfied, unless there was some valid reason to the contrary ; and that not 
only was no such reason made out, but the presence of assets in England 
was a strong circumstance in favour of making the order. These principles 
are fully applicable to the present case. Assuming the facts stated in the 
affidavits to be established to my satisfaction, there is here a good 
petitioning creditor’s debt; there are large assets in Bombay; an act of 
insolvency was committed here ; and only the debtor opposes the adjudica- 
tion. 

The chief ground upon which the adjudication is resisted is that as 
all the assets of the insolvent have already vested in the Madras official 
assignee, there are no assets upon which a vesting order of this Court could 
operate, and consequently there would be nothing for the official assignee 
of this Court to administer, and the adjudication would be useless. That 
having regard to T304] ss. 7 and 11 of the statute, all the assets of the 
insolvent, future as well as present, vest in the Madras official assignee by 
virtue of the vesting order of the 9th April, and that no subsequent vesting 
order of this Court could affect the rights acquired under that order, I have 
no doubt whatever. All that the official assignee of this Court could obtain 
by virtue of this Court’s order would be a sort of contingent or reversionary 
interest in the assets in the event of the order of the 9th April being 
hereafter set aside. In my opinion, however, this fact is not a reason for 
revoking the adjudication. In the first place, the argument that all the 
property of the debtor had already vested in the Irish assignee did 
not induce the Court in Ex parte McCulloch (3) to hold its hand. In 
the second place, although no doubt the distribution of assets is the 
principal object of an adjudication of insolvency, it is not the exclusive 
object. There are many cases in which an adjudication is made, though 
the assets are nil. The creditors have a right to an investigation of the 
whole o! the insolvent's conduct. Apart from the distribution of assets, 
that investigation may possibly result in bis prosecution under the 
penal provisions of the statute. It is not suggested that this insolvent has 
so acted as to bring himself within those provisions, or that his prosecu- 
tion is likely or is desired by the creditors. But the question is whether it 
is reasonable that the Bombay creditors who would ordinarily be entitled 
to an investigation in this Court the result of which would show whether 
there is ground for a prosecution or not, should be deprived of that right 

(1) 22 Oh. D. 816. (2) 24 Q. B. D. 640. (3) 14 Ch. D. 716. 

205 

4 


1897 

Feb. 2G, 

Insol- 

vency 

Jurisdic- 

tion. 

21 B. 297. 



21 Bom. 305 


INDIAN DECISIONS, NEW SERIES 



1897 

Feb. 26. 

Insol- 

vency 

Jurisdic- 

tion. 

21 B. 297. 


or sent with their witnesses^all the way to Madras for the purpose. 
Another consideration which influences my mind is that I am informed by 
the counsel for the insolvent that stops have been taken, or are about to 
he taken, to induce the Madras Court, to revoke its adjudication. Having 
regard to the circumstances, in which that order was made, it is, at all 
events, Dossiblo that those steps may be successful. If merely by reason 
of the Madras Court’s order I were to revoke an adjudication to which the 
Bombav creditors would otherwise be entitled, the result of that order 
being sot aside would be that the property of the insolvent would revest in 
him and might be dealt with [305] to the serious injury of the creditors. 
On the other hand, if the adjudication stands, the assets, in the event of 
the Madras order being set aside, would immediately vost in the official 
assignee of this Court, who would at once take steps for their protection. 
I fully recognise that the Madras Court by virtue of its prior order has the 
right to control the proceedings ; and care must, of course, be taken that 
nothing is done here which could interfere with the exercise of that right 
or of the functions of the Madras official assignee. It seems reasonable, 
however, that, as was done in Ex parte McCulloch, the adjudication 
should continue for what it is worth, and that the Madras Court should 
have before it all the proper materials for deciding whether it is for the 
benefit of the creditors generally that the administration should be con- 
ducted there or here. For these reasons I am of opinion that if an act of 
insolvency has been committed, and the other conditions of the statutes 
satisfied, the rule should be discharged. 

(His Lordship then proceeded to find on the facts that an act of 
insolvency had been committed, and discharged the rule, ordering the 
costs of the petitioning creditor to be paid out of any assets of the 
insolvent which might vest in the official assignee of this Court in his 
capacity as such and not in his capacity as agent or attorney of the official 
assignee of Madras.) 

The insolvent appealed against the order discharging the rule on the 
following grounds: — 

(1) That prior to the date of the order of adjudication in Bombay all 
the assets of the insolvent had become vested in the official assignee of 
the Insolvent Court in Madras by an order of that Court dated 9th 
April, 1896. 

(2) That it was unjust and inconvenient that the insolvent should be 
subject to insolvency proceedings in Madras and Bombay concurrently. 

(3) That the evidence showed that the petitioning creditors knew, 
when they presented the petition for adjudication at Bombay, that the. 
appellant had already been adjudicated an insolvent at Madras and had 
wilfully concealed the fact from the Court. 

The appeal came on for hearing before Farrao, C. J., and Fulton, J. f 
on the 26th February, 1897. 

Inverarity and Anderson, for the appellant (insolvent) : — The first 
question is whether there can be concurrent proceedings [306] in different 
Insolvent Courts in India against the same person. The Court below has 
decided the point in reliance on the English cases which have held that a 
foreign bankruptcy is no bar to an adjudication in England— Ex parte Me 
Culloch (1) ; Ex parte Robinson (2) ; In re Artola Hermanos (3). These 
cases, however, do not apply. There the bankruptcies were in two different 
Courts foreign to each other and acting under wholly different laws. 


(1) 14 Ch. D. 716. 


(2) 22 Ch. D. 816. 
206 


(3) 24 Q. B.D. 640. 


XI.) 


Re AHANVAYAL SABHAFATHY MOODLFAR 21 Bom. 307 


ere the Courts are the Courts of the same country and are aofcing under 
r h “ 8 “ 6 statute There is no provision in the Act for transferring cases 
from one Court to another as there is in England, and there is nothing in 
o ‘° that concurrent proceedings in different Courts may go on. 
See ss. 77 and 81. A vesting order has been made in Madras. How can 
there be aseoond vesting order made in Bombay ? Further proceedings in 
the insolvency have been taken in Madras. An application to revoke the 
ad]udio ati °o order has been made and refused, and on the 11th January 
last, the insolvent got his personal discharge under s. 49 of the Insolvent 

Are these proceedings to be taken over again in the Insolvent Court 

m Bombay . We submit that the proceedings in the Madras Court are 

sufficient, and that the adjudication order made in the Court should be 
Bet aside — In re Stuck (l). 

The next question is whether the appellant committed an act of 

insolvency so as to justify the adjudication order under s. 9 of the Act 
We submit that be has not. 

Lastly we say that from the affidavits filed it appears that this 
adjudication order was obtained by the petitioning creditors, because the 
appellant would not give them a fraudulent preference. The authorities 
show that when creditors seek to use the Court from an improper motive it 
will refuse an adjudication order— In re Davies (2) ; In re Adams (3). 

. Mankar, for the respondent (petitioning creditor) : — The two last 
points are not taken in the memorandum of appeal and should not be 
heard. It is clear, however, that the appellant did [307] commit an act 
of insolvency under s. 9 in leavmg Bombay on the 6th April, 1896 with 

ofu d A ete f h Jl < T B ? i J? r8 \ A meeting of his creditors was 'called 
tor the 8th April, and he left Bombay two days before it —Ex-parte Beer (4). 

It is not shown that the adjudication order in this case was obtained 
from any improper motive, and the cases cited do not apply. 

With regard to concurrent proceedings, this Court in the absence of 
any Inman authority on the point will follow the English rulings— Sr- 
parte McCulloch (5) ■, Ex parte Robinson (6) ; In re Artola Hermanos (7). 
Ihe Indian Insolvent Act contains no provision on the point. 

JUDGMENT. 

,, Farran * O* J We agree with the learned Judge who presided in 
the Insolvent Court m this matter that the prior adjudication of the 
Madras Court did not deprive the Insolvent Court in Bombay of jurisdiction 
to adjudicate the appellant an insolvent at the instance of a Bombay 
creditor, assuming that the elements necessary to give the Court jurisdic- 
tion existed m the case. In analogous cases in England, the Lords Justices 
had no doubt as to the jurisdiction, and we feel unable to distinguish them 
in principle from the case before us -Ex parte McCulloch (5); Ex parte 
JRobznson (6) ; In re Artola Hermanos (7). 

We also agree with the learned Judge that the Court had a discretion 
vested in it to refuse the adjudication order if having regard to all the cir- 
cumstances of the case it considered that adjudication in Bombay would 
be a vain and useless proceeding. The cases which we have referred to are 
also authorities for that proposition. In re Betts (8) is an authority to the 


(1) 3 Mor. Bankruptcy Ca. 78. 
(4) 1 Mont. D. & Da G. 890. 

(7) 24 Q.B, D.640. 


(2) 3 Cb. D. 461. 

(5)14 Cb. D. 716.' 
(8) (1897) 1 Q, B. 60. 
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same effect. The words of our statute (lland 12 Viet., c. 21, s. 2) It 
shall be lawful for the Court to adjudge that such person has committed an 
act of insolvency ; provided always that it shall be lawful for the $aid 
Court * * to revoke or confirm such adjudication”— appear to 

us to continue to the Insolvent Courts in India the jurisdiction which 
English Courts of Bankruptcy [308] have always exercised “ to refuse, to 
make a man bankrupt for an improper purpose, and to annul an adjudica- 
tion when the justice and the convenience of the case require it,” per 
James L. J. in Ex parte Me Culloch (1). 

On the part of the appellant it is contended that be has not commit- 
ted an aet of bankruptcy in Bombay, and that, therefore, an element 
necessary to give the Court jurisdiction does not exist in his case. The 
act of bankruptcy relied on before us by the respondent is that the in- 
solvent being a trader liable to become bankrupt ** departed from within 
the limits of the jurisdiction of this Court with intent to defeat or delay 
his creditors.” It is not denied that the appellant was a trader. He 
carried on business on an extensive scale, and had (as appears from a state- 
ment which he made out to be laid before his creditors, annexed to the peti- 
tion of the petitioning creditor) a head office at Bellary and branches at 
Madras and Bombay. The same statement shows that his debts in Bombay 
amounted to nearly Rs. 7^ lakhs, while he had a large amount of assets, 
there, — not, however, free assets. The free assets were comparatively 
small. It also appears that his total assets fall short of his liabilities, by 
nearly seven lakhs. Narayan Dhondiba was the manager of his Bombay 
Branch. 

It does not appear when the insolvent came to Bombay on the last 
occasion. On the 21st March, 1896, he sent circulars to his Bombay 
creditors, requesting them to attend a meeting on the 28th of that month. 
It was held, the insolvent being present, and was adjourned to the 30th 
March. He then submitted a statement to the meeting, showing, amongst 
other things, that he had a sum of Rs. 11,000 in cash in his hands. Two 
of his creditors asked him to give inspection of his Bombay books of account, 
but he refused to do so. A further meeting was arranged on the 8th April. 
On the 31st March or 1st April, two of his Bombay creditors, Sardarmal 
and Lalchand, served him with a summons in an action of debt. On the 
6Dh April be left Bombay for Bellary, taking the balance of the Rs. 11,000 
(after paying some wages) with him, to prevent, as he admits, Sardarmal 
and Lalchand from attaching it. The creditors attended the [309] meeting 
of the 8th April, but it was dissolved when it was discovered that the 
insolvent had left Bombay. The books were not produced. On the 9th 
April he wa? adjudicated an insolvent in Madras. 

We think that under the above circumstances the learned Judge of 
the Insolvent Court was justified in comiog to the conclusion that the 
insolvent left the jurisdiction of this Court with the intent alleged in the 
petition. The natural result of an insolvent thus leaving Bombay with a 
large sum of money, and refusing to allow his books to be inspected, is, 
we think, to defeat and delay creditors, and the case of Ex parte Beer (2) 
shows that the Court will attribute to the insolvent the intention which is 
the natural result of his acts. His admission, moreover, that he took away 
the cash to defeat an attachment, brings the case within the actual words 
of the section. 


(1) 14 Ch. D. 716 (723). (2) 1 M. D. & De G. 390. 
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Y7g pass to consider whether the appellant has made out suoh improper 
motives on the part of the petitioning oreditor as to induce the Court to 
revoke the adjudication. This reason for annulling the proceedings was 
not, it is admitted, urged before the Insolvent Court, but as the argument 
on this head was based upon the affidavits which were used before that 
Court, it is open to us to consider it. That the petitioning creditor was 
originally favourable to the insolvent, and that he and his partners hoped 
to induce the insolvent to use his influence in obtaining for them certain 
agencies whioh the insolvent had held, is pretty clear from the letter of 
the petitioning oreditor of tbe 14th April to the insolvent and from that of 
his partner of the 16th April to the manager of the insolvent. It is also 
clear that the petitioning oreditor endeavoured to got his commission of 
Bs. 4,000 paid by the insolvent early in April when the latter’s affairs 
were desperate. Still it is not denied that the petitioning creditor is a 
bona fide creditor of the insolvent for the sum of Rs. 4,000 or thereabouts. 
At the time when the petition was presented on the 23rd April, 1896, the 
insolvent had already been adjudicated insolvent in Madras. It is 
suggested that the petitioning creditor’s motive in taking proceedings in 
Bombay was revenge. This he denies. It appears to us that his proceed- 
ings here may have [310] arisen just as well from a bona fide desire to 
proteot his own interest as from the improper motives which the appellant 
seeks to attribute to him, and that we ought not, therefore, to annul the 
proceedings on that ground ; all the more so as this ground for 
revoking the adjudication was not urged before the Insolvent Court, 
though it is now relied upon before us in appeal. The conduct of the 
petitioning creditor in not mentioning to the Court the prior adjudication 
in Madras when he presented his petition to this Court was reprehensible ; 
but as there were fair grounds for supposing that the petition in Madras 
was presented in collusion with the insolvent to prevent a similar petition 
being presented in Bombay, we think that that circumstance ought not, 
seeing that the other creditors in Bombay are equally interested with 
the petitioning creditors in upholding the adjudication here, to induce 
us to annul the adjudication. 

We have lastly to consider whether, on account of the pending 
proceedings in Madras, the Insolvent Court ought not in its 
discretion to have annulled the adjudication here. In this connection it 
must be remembered that the Madras creditors were favourable to the 
insolvent and were willing to give him time. This is stated by the 
insolvent in his circular of March and is proved by other circumstances. 
The debts there, moreover, were comparatively small. There was some 
reason for believing that the petition might be withdrawn or dismissed. 
There were large assets in Bombay and very large liabilities. Taking these 
circumstances into consideration, we think that the English authorities 
fully justified the Commissioner in his action. Complete protection of 
the Bombay creditors was the object which he had in view. We are, there- 
fore, of opinion that the appeal fails. 

We are now, however, asked to annul the proceedings on the ground 
that since the order of Mr. Justice Stracbey was made the insolvent has 
obtained his personal discharge in Madras, and that there is no longer any 
ground for apprehending that the proceedings there will be discontinued. It 
• appears to us that it would not be just or equitable to allow the proceedings 
in both Courts to go on concurrently. This would lead to m^st undesirable 
conflict of jurisdiction; and as the proceedings in Madras [311] were prior 
in time, and all the assets of the insolvent are vested in tbe official assignee 
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there, this Court ought to yield to the prior claim of the Court at Madras. 
The best course, we think, under the oircumstances will be to stay the pro- 
ceedings here till further orders of the Insolvent Court, leaving .the Bombay 
creditors to take such stops in Madras as they may be advised to take. 
This may appear to be hard upon them, but it would be equally hard on 
the Madras creditors to be compelled to take steps in Bombay, and the 
Bellary creditors for this purpose must be ranked with the Madras creditors, 
Madras being their natural Court to resort to, as there is no Insolvency 
Court at Bellary. Each party to bear his own costs. ' 

Attorneys for the insolvent (appellant) -.—Messrs. Graigie, Lynch and 

Attorneys for the petitioning creditor (respondent) : — Messrs. Riralal, 
Mulla and Mulla. 


21 B. 311. 

APPELLATE CIVIL. 

Before Chief Justice Farr an and Mr. Justice Strachey. 

TlMMAPPA Kuppaya ( Original Plaintiff ), Appellant v. Rama 
VknkaNNA NaIK [Original Defendant), Respondent.* 

(3rd December, 1895.] 

Landlord and tcnant-Lcase-Sub-Uase-Ejectvient of lenant-Posiiion of sub- tenant- 
No privity of contract between landlord and sub-tenant — Notice to quit Land 
Revenue Code (Bom. Act V of 1379), s. 84. t 

A sub-lease difiers from an assignment of lease, in that it creates no privity of 
contract between the sub-benant and the landlord. The landlord has to deal 
with his lessee and not with the sub-tenants of the latter. 

A landlord putting an end, by proper notice, to the tenancy of his tenant 
thereby determines the estate of the under-tenants of the latter. 

[R., 29 B. 391 = 7 Bom.L.K. 313 ; 27 M. 401 ; 13 C.P.L.R. 19.] 

[312] Second appeal from the decision of E. H. Moscardi, Acting 
District Judge of Kanara, reversing the decree of Rao Sahob Phadnis, 
Subordinate Judge of Kumta. 

The plaintiff had brought a suit (No. 205 of 1888) against Venkatesh 
Achutaya and others for possession of certain lands. The defendants in 
that suit alleged that they were mulgeni tenants, but the allegation was 
held not proved, and a decree was passed for the plaintiff. In execution 
the plaintiff was obstructed by Rama Venkanna, present defendant, who 
alleged that he was a mulgeni tenant under Venkatesh and the other 
defendants. The plaintiff thereupon applied under s. 331 of the Civil 
Procedure Code (Act XIV of 1882) for the removal of the defendant’s 
obstruction. The application was numbered and registered as a suit. 


• Second Appeal No. 548 of 1894. 

f Sootion 84 of the Land Revenue Code (Bombay Act V of 1879) 

34 An annual tenancy shall, in the absence of proof to the contrary, ba presumed 
to run from the end of one cultivating season to the ond of the next. The cultivating 
season may be presumed to end on the 31st March. _ _ . . . , 

An annual tenancy shall require for its termination a notice given in writing by 
the landlord to the tenant, or by the tenant to the landlord at least three months before 
the end of the year of tenancy at the end of whioh it is intimated that the tenancy is 
to cease. Suoh notice may be in the form of sch, E, or to the like eSect, 
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The defendant now pleaded that the land in suit was the mulgeni 
holding of Venkatesh and the other defendants in suit No. 205 of 1888 ; 
that the father of those defendants had let it out to him on mulgeni 
tenure thirty-five years before suit ; that he had been in Dossession ever 
since ; that the plaintiff had no power to oust him before the tenancy 
was determined, and that he not having been a party to the former suit 
(No. 205 of 1888) was not bound by the deoree. 

The Subordinate Judge found that the defendant was not a mulgeni 
tenant and passed a deoree directing that his obstruction be removed and 
possession be given to the plaintiff. 

On appeal by the defendant the Judge reversed the order of the 
Subordinate Judge on the ground that the plaintiff could not sue to 
eject the defendant, because he admitted that the defendant wa 3 a tenant 
of the defendants in the former suit (No. 205 of 1888). He held that the 
present suit must fail for want of previous notice to the defendant to 
vacate under s. 81 of the Land Revenue Code (Bombay Act V of 1879). 

Narayan G. Chandavarkar, for the appellant (plaintiff).— No notice 
was necessary to put an end to the defendant’s tenancy. There is no 
privity of contract between the plaintiff and the present defendant, who 
is only a sub-lessee— Platt on Leases, pp. 102, [313] 104 ; Woodfall on 
Landlord and Tenants, p. 359 ; Roe v. Wiggs (1) ; Mellor v. Watkins (2) ; 
Bhutia Dhondu v. Ambo (3) ; Bejoy Gobind Singh v. Sunknr Dutt Singh (4) ; 
Pleasant v. Benson (5). The point of notice was, moreover, raised for the 
first time in the Court of appeal ; it was not taken in the first Court. 

Dattatraya A. Idgunji appeared for the respondent (defendant). — 
Where a lessee surrenders his estate, an under-lessee is nob prejudiced by 
the surrender — Great Western Railway Company v. Smith (6). The 
defendants in suit No. 205 of 1883, our lessors, failed by their negligence 
to prove their mulgeni tenancy. This failure amounts to a surrender on 
their part and doe3 nob terminate our tenancy. The Transfer of Property 
Act (TV of 1892) has adopted the provisions of English law on this 
point, but those provisions are not applicable to agricultural lands : vide 
ss. 115 and 117 of the Act. Express notice to quit is, therefore, necessary 
to terminate our tenancy. The question 6f notice was raised in our 
written statement. 


JUDGMENT. 

F ARRAN, C. J. — A sub-leas9 differs from the assignment of a lease 
in that it creates no privity of contract between the sub-tenant and the 
landlord. The landlord has to deal with his lessee and nob with the sub- 
tenants of the latter. 

The English authorities show conclusively that a landlord putting an 
end by a proper notice to the tenancy of his tenant thereby determines the 
estate of the under-tenants of the latter. This is undoubted law— Roe v 

Wiggs (1) ; Mellor v. Watkins (2) ; Woodfall on Landlord and Tenants, 
p. 359. 

The question is whether a different rule should be apolied in this 
Presidency by reason of the provisions of s. 84 of the Land Revenue Code 
of 1879 or for any other cause. We think not. The provisions of the 
section in question in directing that a landlord must give the notice therein 
required to his tenant, and making no reference to the sub tenants of the 


(1) 2 Bob. and P. (N.R.) 330. (2) L. R. 9 Q. B. 400. (3) 13 B 294 

(4) 10 W. R. 867. (5) 14 East’s Reports, 234. ( 6 ) 2 Oh . d/ 2 35. 
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latter, rather imply the contrary, and convenience points in the same direc- 
tion. The landlord in many cases knows nothing about the [314] sub- 
tenants of his lessee, and when he has given due notice to and terminated 
the tenancy of the latter, and it may be, as here, has resorted to legal 
measures to evict him. it would be a hardship on him to find that he had 
to begin proceedings all over again against the sub-tenants. An assignee 
of a lease is of course in a different position, for he is brought by his 
assignment into direct relations with the landlord. 

The surrender of a lease by the lessee also gives rise to wholly 
different considerations — Great Western Hallway Company v. Smith (1). 

We must, therefore, hold on the facts as found by the District Judge 
that notice by the plaintiff to the defendant in this case was not necessary, 
and reversing his decree restore that of the Subordinate Judge, with costs- 
throughout on the defendant. 

Decree reversed. 


21 B. 314. 

APPELLATE CIVIL. 

Before Chief Justice Farran and Mr. Justice Strachey. 


Ramacharya and others ( Plaintiffs ), Appellants v. ANANTACHARYA 
and OTHERS (Defendants) , Respondents * [9th December, 1895. J 


Execution of decree— Decree- Death of a party to a suit after argument and before delivery 
of judgment— Execution against the heirs of deceased j udqment- debtor— O ivtl 
Procedure Code i Act XIV of 1882), ss. 234, 248-250 -Practice- Procedure. 



On the 30th November, 1892, an appeal in the High Court was argued and the 
case adjourned for judgment. 

On the 12th June, 1893, one of the defendants-respondenta died. 

On the 6th July, 1893, the High Court pronounced its judgment, and a decree 
was drawn up as if the deceased respondent was still liviDg. 

On the 15th December, 1893, the decree-holder applied for exeoution of the 
decree, but the application was rejected by the Court of first instance on the 
ground that as the heirs ol the deceased defendant had not been placed on tnc 
record before the judgment of the High Court was delivered, the decree was 


inoapable of execution. 

Held, rovorsing the lower Court's decision, that the decree was. on ,fca * 
good decree, and it could be executed against the heirs of the deceased defendant 
under es. 234 and 248-250 of Civil Procedure Code (Act XIV of 1382) without 
plaoing them on the record. 

1 A. 314 = 19 A.W.N. 86; R..26M. 101 = 12 M.L.J. 43 ^ I 33 M. 167 = 6 M.L.T. 
271 ; 9 C.W.N. 710 ; 14 C.W.N, 759 =>6 Ind. Cas. 170 ; D., 28 M.L.J, 188.J 


[315] Appeal from the decision of Rao Bahadur K. B. Marathe, 
First Glass Subordinate Judge of Satara, in suit No 1137 of 1893. 

The plaintiffs filed a suit for partition of certain joint property 
consisting of lands, houses, and the profits of an ancestral trade.. 

The Court of first instauce passed a decree awarding a portion of the 
plaintiffs’ claim. 

Against this decree the plaintiffs appealed to the High Court. 

The appeal was argued on the 23rd and 30bh November, 1892, and 
the case then stood over for judgment. 


• Appeal No. 99 of 1895. 
(1) 2 Ch. D. 235. 
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Judgment was delivered on the 6th July, 1893, when the decree of 
the Court of first instanoe was confirmed. 

In the meantime defendant (respondent) No. 1 died on the 12th June, 
1893, but no steps were taken to amend the record by substituting in his 
plaoe his heirs and legal representatives. 

On the 15th December, 1893, the plaintiffs presented an application 
for execution of the High Court’s decree, making the heirs and leeal 
representatives of the deoeased defendant No. 1 parties to the execution 
proceedings. 

The Subordinate Judge dismissed this application, holding that as 
the names of the heirs of the deceased defendant had not been placed 
on the record before tbe date of the High Court’s decision, the decree 
•could not be exeouted against the heirs. 

Against this deoision the plaintiffs appealed to the High Court. 

Ganpat Sadashiv Rao, for appellant. — In thia case the judgment 
should be regarded as if pronounced at the date of the argument. The 
decree speaks from the day on which the argument was closed, and binds 
all parties. The suit does not abate, if either the plaintiff or defendant 
dies in the interval — Turner v. London and South-Western Railway Com- 
pany (1). Where the delay arises from the act of the Court, it ought not 
to prejudice the rights of the suitors. In such cases it is the practice of the 
■Courts in England to pass judgment nunc pro tunc — Harrisonv. Reathorn{2)\ 
Lawrence v. Hodgsoni 3); Moorv. Roberts (4), There was no necessity [316] 
to bring on the record the heirs of the deceased respondent. Under s. 234 of 
the Civil Procedure Code the decree could be executed against the heirs 
— Hiracltand v. Kasturchand (5); Surendrov. Doorgasoondery ( 6). No 
steps were taken by the heirs of the deceased to set aside the decree, and 
it is not shown that they have been in any way prejudiced by it. The 
•ruling in Narna v. Manager Paramkhatta (7) is conclusive on this point. 

Branson (with him Rao Saheb Vasudev J.Kirtikar), for respondents. — 
The Courts in India have no power to enter up judgment nunc pro tunc. 
They cannot alter the date of a decree. Under s. 198 of the Code of Civil 
Procedure if the case is adjourned for judgment, the Court is bound to 
give notice to the parties of the day when judgment will be delivered. 
How can such a notice be given, if one of tbe parties is dead, unless his 
representatives are brought on the reoord ? Sections 202, 205, 206 of tbe 
Code also show that the date of the decree cannot be altered unless the 
decree is amended. These provisions of the Code are quite inconsistent 
with the practice of the Courts in England to pass judgment nunc pro tunc. 

I contend that s. 368 of the Code applies ; the heirs of the deceased res- 
pondent not having been brought on the record, the appeal abated, and 
the decree passed against the deceased respondent is now incapable of 
•execution — Vishram v. Ganu (8) ; Roop Narain v. Ramayee (9) ; The 
Respresentatives of Girendronath Tagore v. Huronath Roy (10) ; Monee Lai 
v. Razee Fuzul (11); Imdad Ali v. Jagan Lai (12). 

Ganpant S. Rao, in reply. — The cases cited do not apply. In every 
-one of them the death of the defendant or respondent had occurred before 
rthe argument. 


(1) L. R. 17 Eq. 561. (2) 6 Scott’a N. R. 797. (9) 1 Y. and J. 368. 

(4) 27 L. J. (O.P.) 161. (6) 18 B. 224. (6) 19 C. 613. 

(7) P. J. (1894) 408, Sub. Nom. Nama v. Anant, 19 B. 807. 

(8) P. J. (1888), p. 5. (9) 3 O.L.R. 192. (10) 10 W.R. 465, 

,(11) 14 W.R. 887. (12) 17 A. 478. 
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JUDGMENT. 

F ARRAN, C. J. — In this case the High Court on the 6th July, 1893, 
passed a decree for partition of the property in suit in confirmation of the 
decrees of the lower Courts. The plaintiff applied for execution of this 
decree to the Court of the Subordinate [ 311 ] Judge, First Class, at 
Satara. That Court refused to execute the decree on the ground that 
one of the defendants was dead at the time when the judgment was pro- 
nounced and the decree drawn up. It appears that after the arguments 
had been concluded on the 30th November, 1892, tbe High Court took 
time to consider. Tbe first defendant Anantacharya died on the 12th 
June, 1893, before judgment was pronounced on the 6th July, 1893. The 
decree was drawn up as though Anantacharya was still living. It was 
dated on the day on which judgment was delivered. On its face it is, 
therefore, a good decree which can be executed against tbe legal repre- 
sentatives of Anantacharya under ss. 234 and 248-250 of the Civil 
Procedure Code without placing them on the record of the suit — Hira- 
chand v. Kasturchand (1) — unless the decree by reason of tbe death of 
Anantacharya is inherently defective. 

The practice in English Courts of Equity was in such cases to dis- 
regard the fact of the death of a party occurring while the Court was 
considering, and to deliver judgment and draw up the decree as though he 
were still living. The question was much considered in the case of Eyre 
v. Hollier ( 2), where a defendant died while the House of Lords was con- 
sidering its judgment. The Lord Chancellor of Ireland in the course of 
his judgment (at p. 610) said : “ Nothing is better settled than that where 
a cause is heard and merely stands over for consideration, the Court will 
pronounce judgment though the plaintiff or defendant die ; and that judg- 
ment refers back and is conceived in the same terms as if pronounced when 
the cause was heard.” In a note appended to that case the practice of 
the English Court of Chancery was thus stated by its Registrar: “ As to 
the drawing up decrees after the death of a party in cases where judgment 
has been deferred, we give the decree the date at which the judgment was 
pronounced, and that decree speaks from the day on which the argument 
closed, and binds all parties then before tbe Court, and also the represen- 
tatives of any parties deceased in tbe interim or persons taking under parties 
living at the time of the hearing.” The practice, however, as to the dating 
of the decree was not uniform. It was sometimes dated as of the day 
[318] when the arguments concluded. This appears from the several 
cases noted by the Registrar in his letter above referred to and in the 
judgment and notes to Turner v. London and South-Western Raihvay 
Co. (3). 

The practice prevailing in such cases in the Courts of Common Law 
was that judgment was entered as of the date when the Court took time 
to consider. This was done on the principle that the Court will in 
general permit a judgment to be entered nunc pro tunc where tbe 
signing of it has been delayed by the act of the Court. ” It was a power 
at common law and by the ancient practice of the Court to prevent an 
unjust prejudice to the suitors by the delay unavoidably arising from 
the act of tbe Court ” — Chitty’s Archbold’s Practice, Chap. LXXXVIII.- 
where the authorities are collected. The power is now confirmed by O. 
XVII, r. 3, of the High Court of Justice. 


(1) 18 B. 224. 


(2) 12 Ir. Eq. R. 607. 
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In Surendro v. Doorgasoondery (l) the Privy Couooil, notwith- 
standing the death of one of the parties pending consideration, delivered 
judgment and remitted the case to the Indian Courts for disposal without 
requiring the record to be amended. 

We have referred to the English praotice and that of the Privy 
Council to show that there is nothing anomalous or contrary to principle 
in the delivery of a judgment and drawing up a decree thereon though 
one of the parties to the suit is dead and the record has not been 
amended, provided that he has been fully heard in his lifetime. 

Seotions 198, 202, 205, 206, 368 and 574 of the Civil Procedure 
Code have, however, been read to us, and it has been contended that 
these provisions are inconsistent with such a course of procedure as bas 
been adopted in England. It has been pointed out that the notice required 
by s. 198 cannot be given without amendment. We think, however, that, 
as there is no question of principle involved, we ought to follow the ruling 
in Narna v. Manager Parambhatta (2), and to consider the drawing up of 
the decree in this case as at the utmost merely irregular. The legal 
representatives of the defendant Anantacbarya have not pointed [319] 
out that they have been in any way prejudiced, nor have they taken any 
steps to set aside or vary the decree. 

We have ascertained that the defendant in Vishram v. Ganu (3) (the 
case which the lower Court has followed) had died before the argument ; 
and the cases cited by Mr. Branson — Roop Narain v. Ramayee (4), The 
Representative a of Girendronath Tagore v. Huronath Roy (5), Monee Lallv. 
Kazee Fuzul (6), Imdad Ali v. Jagan Lai (7) — were similar in their circum- 
stances. They are nob, therefore, at variance with the decision in Narna 
v. Manager Parambhatta (2). We shall allow the appeal, and setting 
aside the order of the Subordinate Judge, First Class, direct him to 
proceed with the execution of the decree. The respondents have no merits. 
They must pay the costs of the appellants both here and in the Court 
below. 
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Order reversed. 


21 B. 319. 

APPELLATE CIVIL. 

Before Chief Justice Farran and Mr. Justice Parsons. 


BABU Anaji and another ( Original Defendants ) , Appellants v. 

Ratnoji Krishnarav ( Original Plaintiff ), Respondent J 

[9th December, 1895.] 

Hindu law— Reversion or — Interest of reversioner expectant on widow's death does not 
pass on insolvency to official assignee— Adoption — Adoption by widow relates bock to 
her husband's death— Succession of a brother to a deceased brother's estate- -Subse- 
quent adoption by a deceased’s widow divests estate— Conditional vesting of estate in 
heir— Inheritance. 

Balvant and Mahadev w£ re brothers. Mabadev was adopted by his cousin’s 
widow and as adopted son hnd succeeded to property. He died childless in 1870 
or 1872, leaving his widow Mathurabai as his heir. His brother Balvant was 


• Second Appeal, No. 403 of 1894. 

(1) 19 C. 513 1638). (2) P.J. (1894), p. 403. (3) F J. (1883). p. 5. 

(4) 3 O.L.R. 192. (5) 10 W. R. 455. (6) 14 W.R. 337; 

(7) 17 A. 478. . 


* 


215 


V 



1895 

DEC. 9. 

Appel- 

late 

Civil. 

21 B. 31 


21 Bom. 320 Indian decisions, new series [Yol. 

next reversionary heir after Mathurabai, and in 1830 be (Balvant) became in- 
solvent, and his estato vested in tho official assignee, who sold to the plaintiff hiB 
interest in certain mortgaged property which bad belonged to Mahadev and was 
then in possession of Mathurabai as his heir. Mathurabai died in 1886 and 
after her death tho plaintiff sued to redeem the property from ths mortgage. 

Held that at the date of his insolvency, Mathurabai being then alive, the 
interest of Balvant as reversionary heir in the said property was only a spes sue- 
cession is which [320] could not vest in tho official assignee. The plaintiff, there- 
fore, took no interest in the property by his purchase from the official assignee. 

Atmaram and Sakharam were two divided brothers. Atmaram died leaving his 
brother Sakharam and a daughter-in-law Gangabai (the widow of his predeceased 
son Govind) him surviving. On Atmaram's death Sakharam inherited his pro- 
perty as his heir, but shortly afterwards Sakharam gave his son Mahadev in adop- 
tion to Gangabai, who duly adopted him as to her deceased husband Govind. 

Held, that Mahadev on his adoption became not only the son of Govind, but 
also the grandson and heir of Atm tram. Having been adopted with the assent 
of Sakharam. be as the adopted grandson of Atmaram divested the estate in 
Atmaram’s property which had vested in Sakharam. Sakharam by giving 
Mahadev in adoption to Gangabai while divesting Mahadev of the right to inherit 
as his heir invested him with the right to inherit Atmaram’s estate. 

For the purposes of inheritance an adoption may be considered as relating 
back to the death of tho adoptive father divesting all estatos which have during 
the intermediate period become vested as it were conditionally iD another. 

[F., 8 C.W.N. 266 (271) ; R., 22 B. 116 ; 22 B. 551 (555) ; 23 B. 250 (255) ; 23 B. 327 ; 
26 M. 143 = 12 M.L.J. 197.] 

SECOND appeal fron the decision of T. Walker, Assistant Judge of 
Eatnagiri, reversing the decree of Eao Saheb S. M. Karandikar, Subordi- 
nate Judge of Devgad. 

Suit for redemption. The land in question had been mortgaged by 
one Atmaram in 1863 to the father of the defendants. Atmaram died in 
1865, leaving a divided brother Sakharam and a daughter-in-law Ganga- 
bai (widow of his predeceased son Govind) him surviving. Sakharam had 
two sons named Balvant and Mahadev, and soon after Abmaram’9 death in 
1865 he gave Mahadev in adoption to Gangabai (daughter-in-law of Atma- 
ram), who duly adopted him as son to her deceased husband Govind. Maha- 
dev married Mathurabai. He died childless in 1870 or 1872, leaving her 
a9 his heir. She survived till 1886. 

Sakharam died prior to 1880, and in that year his son Balvant became 
insolvent and bis estate vested in the official assignee. He was then next 
reversionary heir to Mahadev after Mathurabai. The official assignee sold 
Balvant’s interest in the property to the plaintiff. 

After the death of Mathurabai in 1886 the plaintiff filed this suit to 
redeem the property. 

The Subordinate Judge dismissed the suit. 

On appeal by the plaintiff the Judge reversed the decree, holding that 
Mathurabai held the property for her life and that [321] according to the 
ruling in Jamiyatram v. Dai Jamna (1), Balvant had aright in remainder 
which became vested in the official assignee, who sold it to the plaintiff, 
and that the plaintiff had a right to redeem it. 

The defendants preferred a second appeal. 

Manekshah J. Taleyarkhan appeared for the appellants (defendants) : 
— The decision in Jamiyatram v. Bai Jamna (1) which was relied on by 
the Judge, has been overruled in Lakshmibai v. Ganpat Moroba (2). Balvant 
had no right to the property when it was sold by the offioial assignee to 
the plaintiff. Mathurabai was then alive. It is after the death of a 


(1) 2 B.H.C-R. 11. • (2) 5 B.H.C.R. O.C.J. 128. 
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■widow that the next of kin becomes an heir and not before. Balvanfc had 
no right during Mathurabai’s life-time — Rupachand v. Bakhmabai (1). 
The last ruling was followed in First Appeal No. 129 of 1893 which waB 
deoided on the 18th September, 1895. 

Section 266 ( k ) of the Civil Procedure Code has prohibited sale of 
expeotancy of suooession by survivorship or other contingent rights. 

Daji A. Khare with Mahadeo V. Bhat appeared for the respondent 
(plaintiff) : — When Atmaram died, his property vested in Sakharam as 
heir. On Sakharam’s death Balvant became his heir and we claim under 
Balvant. Govind having predeceased his father Atmaram, he did not 
inherit the property ; consequently his widow GaDgabai could not by 
adopting Mahadev with Sakharam’s consent prejudice Balvant. The 
Subordinate Judge has in his judgment relied on the decision in Ramji v. 
Ohamau (2). But that decision is not applicable to the present case, 
because in that case the adoption was in a joint family. In the present 
case Sakharam and Atmaram were not joint. Their families were 
separate. Sakharam’s consent to the adoption would make it valid, but 
it cannot deprive other persons of the property which was vested in them. 


1898 

Deo. 9. 

Appel- 

late 

Civil. 

21 B. 319. 


JUDGMENT. 

Farran, C. J. — This was a suit filed in the Court of the Subor- 
dinate Judge at Devgad in the Ratnagiri District. The plaintiff [322] 
claiming title through the official assignee and assignee of the estate of one 
Balvant Sakharam sought to redeem a mortgage executed in favour of 
Anaji, the father of the defendants Nos. 1 — 3, by one Atmaram Govind on 
the 28ch May, 1863. The question for determination is in whom the 
equity of redemption is vested. 

The facts as found by the lower Courts, though there is a mistake, 
probably clerical, in the statement of them by the Assistant Judge, are 
these : — Sakharam and Atmaram Govind were divided brothers. The 
property in question belonged to Atmaram, who, as above stated, mort- 
gaged it to Anaji with possession in 1863. Atmaram had a son Govind, 
who died before his father without issue, leaving a widow Gangabai. 
Atmaram died in 1865, leaving his daughter-in-law Gangabai and his 
separated brother Sakharam surviving him. Sakharam had at that time 
two sons, Balvant and Mahadev. The exact date does not appear, but 
very soon after the death of Atmaram, Sakharam gave his son Mahadev 
in adoption to Gangabai, and the latter duly adopted him. It is beyond 
doubt that Gangabai adopted Mahadev to continue the line of Atmaram 
through her husband Govind. 

A suit in which Sakharam was the plaintiff and Atmaram was a defend- 
ant was pending at Atmaram’s death (Suit No. 275 of 1865). Gangabai 
was placed upon the record of it as a defendant in his place. She died 
soon afterwards, and Sakharam on the 16th December, 1865, informed the 
Court of her death and bad Mahadev Govind put upon the record to 
represent Atmaram. The Subordinate Judge thus deals with this part of 

the case : . 

“ According to the established rule of inheritance of the Hindu law in 

force in this Presidency the daughter-in-law does not succeed to the estate 
of her father-in-law in preference to the enumerated heirs. She comes as 
heir as a sapinda, and her position will have to be determined in each case. 
Here Sakharam being one of the enumerated heirs was the heir of Atmaram 

(l) 8 B.H.O. R. A. 0. J. 114. (2) 6 B. 498. 
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in preference to Gangabai. Atmaram’s estate vested in Sakharam at 
Atmaram's death. Sakharam’s son Mahadev, younger than the defendant 
Balvant, it is said was adopted by Gangabai for her husband. This adop- 
tion unless it was made by Sakharam’s consent would have been void* * r '. 
Sakharam’s consent to the adoption of Mahadev by Gangabai cannot under 
the circumstances detailed now be disputed, and by his consent and sole 
consent, because [323] he thereby divested himself of the estate already 
vested in him, the adoption became valid — Bamji v. Ghamau (1). Mahadev 
Govind thus succeeded to the estate of Atmavam.” 

This view of the law was assailed before us by the pleader for the 
respondent. It was, however, adopted by the Assistant Judge, and we think 
rightly so. We continue the statement of facts before giving our reasons 
for this conclusion. 

Mahadev married Mathurabai. He died childless in 1870 or 1872, 
leaving her as his heir. She survived until 1886. Sakharam died prior 
to 1880, and in that year Balvant filed his petition and schedule in the 
Insolvent Court of Bombay when his estate vested in the official assignee. 
He was then the next reversionary heir to Mahadev after Mathurabai. 
The official assignee sold Balvant’s interest in the property in question to 
the plaintiff, who after the death of Mathurabai filed the present suit to 
redeem it from the defendants. 

The Assistant Judge relying upon the decision in Jamiyatram v. 
Bai Jamna (2) differing from the Subordinate Judge has held that 
Balvant had at the time of his insolvency an estate vested in remainder 
upon the death of Mathurabai. That decision, however, rested upon a 
misapprehension of Hindu law and has since been overruled by Lakshmibai 
v. Ganpat Moroba (3) and cannot now be accepted as law. At the date of 
his insolveney Balvant had only a spes s uccessionis which could not vest 
in the official assignee, and the plaintiff took no interest in the property 
in suit under his purchase from the official assignee. This was indeed 
conceded by the learned pleader for the respondent. He, however, 
contended that the property had never been vested in either Mahadev or 
Mathurabai and was, in fact, Balvant's property at the time of his 
insolvency. He argued that it vested in Sakharam on the death of Atmaram 
aod that the adoption of Mahadev by Gangabai, though it might 
be valid for other purposes, could not operate to divest the property 
which had already vested in Sakharam. He distinguished the case of 
Ramji v. Ghamau (1) on the ground that there the adoption was 
into a joint family and Dot by a widow in a separated [324] branch. 
The adoption in that case was held to be invalid for want of the 
assent of the co-parceners in whom the estate was vested, and so 
cannot be said to be an authority upon the question, though the Court 
doubtless assumed that, if the adoption had been with consent, the adopted 
son would as regards the family estate have stood in the 9boes of the father 
to whom he was adopted. More directly in point are the decision in Sri 
Raghunadha v. Sri Brozo Kishoro (4) and Rupchand v. Rakhmabai (5). 
In the latter it was held that the adoption of Badridas by Sarjabai, the 
widow of Aoaodram, who had predeceased his brother Sobharam, had the 
effect of divesting the estate which had then vested in Rakhmabai, the 
widow of the latter, and making Badridas the heir to the property of both 


(1)6 B. 498. <2) 2B.H.C.R. 11. 

(3) 5 B. H.C.R.O.C. J. 128 (139, 140). (4) 3 I. A. 154. 

(5)8 B.H.C.R A C J. 114 (117). 
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Anandram and Sobharam. The adoption was with the assent of Raich- 
mabai. This authority was followed in Venkaji v. Dutto (l) by the present 
Bench. The facts in the Privy Counoil case above referred to are still 
stronger. The person whose estate was there divested was a male full 
owner. 

"We are unable upon principle to distinguish these decisions from the 
case before us. The effeot of an adoption by a widow must always, 
whether the adoption take place in a united or separated family, operate 
to divest to some extent an estate vested elsewhere. That is, therefore, 
on principle no objection to the giving to the adoption by a widow its 
full efteot. That effect is more striking when the estate has passed out 
of the immediate family of the adopting widow and has vested iu a member 
of another family ; but the principle is, we think, in each case the same. 

The case before us differs in some respects from those which we have 
referred to, in that the estate never vested in Govind by reason of his not 
having survived his father, but was vested in Atmaram when be died. 
That, however, in our opinion does not affect the conclusion. The 
father’s line is, we think, continued in the person of the boy adopted 
(with the assent of those capable of giving the validating assent) by his 
son’s widow to her husband, just as though the latter bad left a natural 
son born in his lifetime [325] ora posthumous son. The adoption when 
made enures for the benefit nob of the adoptive father alone. It benefits 
also the immediate ancestors of the adoptive father. For the purposes of 
inheritance the adoption may be considered as relating back to the death 
of the adoptive father divesting all estates which have during the interme- 
diate period become vested as it were conditionally in another. See Raja 
Vyankatrav v. Jayavantravi 2) ; Mavnes Hindu Law, pi. 171. Mahadev 
on his adoption became, we think, not only the son of Govind, but also 
the grandson and heir of Atmaram. Having been adopted with the 
assent of Sakharam, the adopted grandson of Atmaram divested the 
estate in Atmaram’s property which had vested in Sakharam. Sakharam 
by giving Mahadev in adoption to Gangabai while divesting Mahadev of 
the right to inherit as his heir invested him with the right to inherit 
Atmaram’s estate. 

We must, therefore, reverse the decree of the lower appellate Court 
and restore that of the Subordinate Judge with costs both of this and of 
the lower appellate Court on the respondeat. 


1895 

Dec. r, 

Appel- 

late 

Civil. 

21 B. 319. 


Decree reversed. 


(1) Reg. Ap. 129 of 1393 decided on the 18th of September 1895. 

(2) 4 B. H. C. R. A. C. J. 191. 
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APPELLATE CIVIL. 

Before Chief Justice Farran and Mr. Justice Strachey. 


Vishnu Ramchandra and another ( Original Plaintiffs ), 
Appellants v. Ganesh Appaji Chaudhari and others 
{Original Defendants), Respondents * [9tb December, 1895.] 

Practice — Procedure — Wrong issue framed by lower Court — Finding on the point raised 
bg correct issue clear from judgment — No remand — Second appeal — Limitation Act 
{XV of 1877), sch. II, art. 127— Partition suit— Limitation. 

Where the lower appellate Court framed a wrong issue for decision, but it 
appeared from its judgment that there was a finding on the point which would 
have been raised if the correct issue had been framed, the High Court in second 
appeal refused to remind the case for a new fioding on that issue. 

The fact that the plaiotifls wore not excluded from their share in part of the 
joint property does nor prevent art. 127, sch. 1 1 of the Limitation Aot (XV of 
1877) frem operating in respect of another part from which they had been exclud- 
ed to their knowledge. 

[R., 17 C.L.J. 38 = 17 C.W.N. 280 = 18 Ind. Cas. 625.] 

[326] Second appeal from the decision of Venkatrao R. Inamdar, 
Assistant Judge of Bijapur with Full Powers, amending the decree of Rao 
Saheb T. V. Kalsulkar, Second Class Subordinate Judge of Muddebihal.. 

In 1890 the plaintiffs brought this suit for partition, claiming a third 
share of certain inam land (No. 200) and of certain occupancy lands, 
vNos. 561 and 567) which they alleged to be ancestral property. 

Defendants Nos. 1 —4 denied the plaintiffs’ right and claimed to be 
the owners of the land which had been in their exclusive possession for 
more than twelve years. They pleaded that the plaintiffs were barred by 
limitation. 

The Subordinate Judge awarded to the paintiffs a third share in all 

the lands in dispute. < _ . . 

On appeal by the defendants the Judge framed two issues, viz., (1) 
have the lands in question still remained joint between plaintiffs and 
defendants, and (2) have plaintiffs enjoyed their share in their profits 
within twelve years. His findings on the above issues were in the 
negative so far as part of the land (No. 200) was concerned, and in the 
affirmative with respect to remainder (Nos. 561 and 567). He, therefore, 
amended the decree by dismissing the claim with respect to land No. 200. 
The following is an extract from his judgment: — 

“ On the whole, although plaintiffs might have had good claim to 
land No. 200, and that they might have been in possession thereof in 
years gone by, I do not think that there is any evidence to show that 
their possession continued after 1870, and I find that point accordingly. 
Their possession was totally denied in 1874 under an alleged adverse claim, 
and this indicates that defendants had adverse possession since 1874 at 
least if not since before, and as this adverse possession was more than 

twelve years when this suit was instituted in 1890, plaintiffs’ title, if any, 
to the land was extinguished at that time.” 

The plaintiffs preferred a second appeal. 

Mahadeo V . Bhat , for the appellants (plaintiffs) : — The suit being one 
lor partition the Judge wrongly framed the second issue under art. 144, 


* Seaond Appeal No. 596 of 1894. 
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JUDGMENT. 

Farran, C. J. — The Assistant Judge, F. P., has in this case 
laid down the wrong issue for decision. He has worded it “ Have 
plaintiffs enjoyed their share in the profits for twelve years,” whereas 
the issue ought to have been “ Have the plaintiffs been excluded 
from No. 200 and their share of its profits to their knowledge for twelve 
years.” In considering the issue which it has laid down, the Court has, 
however, come to the conclusion that the defendants have bad adverse 
possession of No. 200 for twelve years, by which we must, we think, having 
regard to the framing of the issue which had been laid down, understand 
that the plaintiffs have been excluded from No. 200 and their share of its 
profits for twelve years. There is no finding that such exclusion has been 
to their knowledge, but it is clear that the Judge so intended, as he speaks 
of there having been disputes between the parties about this survey 
number since 1874. It would be too technical, we think, to hold that 
there has not been a substantial finding to the effect required by art. 127, 
and it would be useless to send down an issue to have the same finding 
again recorded, but in different words, on a correctly worded issue. 

It cannot, we think, be successfully argued that art. 127 of the 
Limitation Act does not afford a dofence to the plaintiffs’ claim in so far 
as No. 200 is concerned if its provisions are [328] satisfied. The fact 
that the plaintiffs were not excluded from their share in other fields does 
not prevent, we think, the statute from operating in respect of the field 
from which they have been excluded to their knowledge. The argument 
on this part of the case has not been pressed. Our view accords with the 
judgment in Budha Mall v. Bhugwan Das (1), cited by Mr. Starling in 
his work on the Limitation Act, p. 254. We confirm the decree with 

GOBtS. 

Decree confirmed. 


8oh. II of the Limitation Act (XY of 1877). The suit is for partition. 
The Judge wrongly framed the issue under art. 144 of the Limitation Act. 
The issue ought to have been framed under art. 127 as to whether the 
[327] plaintiffs had been excluded to their knowledge from the joint family 
property for twelve years. Our olaim as to land No. 200 cannot be barred 
by defendant’s adverse possession, because we have received payments out 
of the joint rents and profits. That being so, the defendants cannot be in 
adverse possession of a part of the family property. 

Naro.yan O. Chandavarkar , for the respondents (defendants) : — The 
issue framed was no doubt a wrong one. Article 127, soh. II, of the 
Limitation Act is applicable, the suit being one for partition. Neverthe- 
less, the Judge’s finding satisfies the requirements of art. 127. The fram- 
ing of a wrong issue was merely an irregularity which did not affect the 
merits of the case. The Judge has come to a right conclusion and, there- 
fore, s. 578 of the Civil Procedure Code (Act XIV of 1882) is applicable. 


(lj Panj. Rec. No. 86 of 1886. 
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Before Chief Justice Farran and Mr. Justice Strachey. 

Chunilal IIajarimal by Mukhtyar Multanmal Lachhiram 

( Original Plaintiff ), Appellant v. SONIBAI KOM HajaRIMAL 
( Original Defendant), Respondent * [10th December, 1895.] 

Civil Procedure Code ( Act XI V of 1882), ss. 503, 505 and 622 — Receiver — Appointment of 
receiver — Nomination by Subordinate Courts with grounds of nomination — Sanction 
of the District Judge — Order passed by the District Judge— Ex-parte order — Review 
— Appeal. 

The District Judge made an ex-parte order for the appointmsot of a receiver 
under s. 505 of the Civil Procedure Code (AotXIV of 1882). Subsequently it 
having been shown to the Judge that the nomination made by the Subordinate 
Judge on which the order was passed was incorrect, the District Judge made an 
order admitting a review. The plaintiff appealed to the High Court. Without 
deciding whether an appeal would lie against the order of the District J udge, the 
High Court dismissed the appeal, holding that the order of the District Judge 
having, in the first instance, been ex-parte, he had clearly the power to review it* 

[R., 24 B. 38.] 


Appeal from the decision of W. H. Crowe, District Judge of Poona, 
in Miscellaneous Application No. 193 of 1895. 

The plaintiff filel a suit in the Court of the First Class Subordinate 
Judge of Poona against his adoptive mother as administratrix of his pro- 
perty, and applied for the appointment of a receiver. The Court under 
s. 503 of the Civil Procedure Code (Act XIV of 1882) ordered that a 
receiver should be appointed to manage the money-lending business of the 
estate. In submitting the name of a receiver for the sanction of the 
District Judge under s. 505 of the Code, the Subordinate Judge in [ 329 ] 
his report referred to the whole of the property iD dispute instead of only 
to the money-lending business. The District Judge having sanctioned 
the nomination made by the Subordinate Judge, the receiver attempted 
to take possession of the whole of the property in dispute. The defend- 
ant thereupon applied for review of the order granting the sanction, 
pointing oat that the terms of the report made by the Subordinate Judge 
being at variance with his order, the sanction granted by the Distriob 
Judge was illegal, and praying that the sanction having been granted ex 
parte without giving her an opportunity of being heard, was contrary to 
law and should be set aside. 

The Judge granted the application for review. 

The plaintiff appealed from the order granting the application for 
review. 

Shivram V. Bhandarkar , for the appellant (plaintiff): — The Judge wa3 
wrong in granting a review of his order. Section 505 of the Code does not 
relate to the propriety of the order passed for the appointment of a 
receiver. What is to bo taken into cosideration under that section is the 
propriety of the nomination of the receiver. Tne Judge's order is purely a 
ministerial order passed on the report of the Subordinate Judge. The Judge 
has confounded the Subordinate Judge’s judgment and his report. The 
order nominating the receiver is his judgment, and his communication 
asking for the Judge’s sanction for the nomination is his report. The Judge 


* Appeal No. 38 of 1895 from order. 
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cannot sit in appeal as to the report. He had, therefore, no power to 1895 
review the order passed on the report. The words “ pass suoh other order Deo. 10 . 
as it thinks fit ” in s. 505 of the Code mean that the Judge may 
approve or disapprove of the appointment, or suggest the name of any other Appel- 
person. late 

It was not neoessary to issue a notice to the respondent because she Civil. 

had notice in the Subordinate Judge's Court. The Judge’s order being 

purely ministerial no notice was neoessary. 21 B - 328 * 


Mahadeo B. Chaubal , for the respondent (defendant) : — Section 629 
of the Civil Procedure Code (Act XIV of 1882) prescribes the grounds on 
which an appeal can be preferred. The objections now urged cannot be made 
the grounds of appeal under [330] that section. The Judge had autho- 
rity to go into the question of the propriety of the order appointing the 
receiver — The Bombay and Persia Steam Navigation Company , Limited 
v. The S. S. “ Zuary ” (l) ; Birajan v. Ram Churn (2). 

With respect to notice, we submit that both the parties should be 
heard when an order is to be passed. 

JUDGMENT. 

FARRAM, C. J. — It is contended that this appeal will not lie from 
the order admitting a review. The contention is probably correct — The 
Bombay and Persia Steam Navigation Company , Limited v. The S. S. 
"Zuary" (1). It is not, however, necessary for us actually to determine the 
■question whether the appeal lies or not, as it is open to us, if the Court had 
no jurisdiction to act as it did, to deal with the case under s. 622 of the Civil 
Procedure Code : and upon the merits the law seems to us to be clear. 
Section 503 gives power to Civil Courts in certain cases to appoint a 
receiver. That, however, is a power which subordinate Courts are forbidden 
by s. 505 to exercise without sanction. Such Courts can only make a 
nomination with the grounds for the nomination, and upon that the 
District Judge can authorize the Subordinate Judge to appoint the person 
so nominated, or pas3 such order as he thinks fit. The latter words give 
full discretion, we think, to the District Judge to pass such order as the 
■circumstances of the case considered in all their bearings require. He 
may give the proper directions to the Subordinate Court. Nomination in 
s. 505 seems to be equivalent to the conditional appointment of a receiver 
which the District Court can accept or reject or modify. We agree 
entirely on the above points with the judgment of the Calcutta High 
Court in Birajan v. Ram Churn (2). 

It is not necessary to consider in this case whether an appeal will lie 
to the High Court or not when the Court has passed its order. We shall 
deal with that question when it arises. 

The order of the District Judge having, in the first instance, been 
made ex parte, he has clearly the power to review it. Appeal dismissed 
with costs. 


Appeal dismissed. 


(1) 12 B. 171. 
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Before Chief Justice Farrcin and Mr. Justice Strachey. 


VlNAYAKRAO Gopal Deshmukh ( Original Judgment-debtor), 
Appellant v. Vinayak Krishna Dhebri ( Original Decree-holder ), 

Respondent .* [10th December, 1895.] 


Limitation Act {XV of 1877). sell II, art. 179. cl. 4 — Execution of decree— Application 
by dec>ce-holder for leave to bid at the auction sale — Step-in aid of execution. 

An application by a decree-holder for leave to bid at the sale of his judgment- 
debtor’s immoveable property is au application to the Court to take a step-in-aid 
of execution of the decree, andjfalls within the words of art. 179, ol. 4, of the 
Limitation Aot (XV of 1877). 

[Appr., 8 O.C. 161 : R., 30 C. 761 = 8 C.W.N. 251 ; 3 C.L.J. 240 = 10 C.W.N. 209 ; 12 
C.W.N. 621.] 

Second appeal from the decision of F. C. O. Beaman, District J adge of 
Thana, reversing the order passed by Rao Saheb B. S. Joshi, Subordinate 
Judge of Pod. in au execution proceeding. 

On the 21st December, 1889, Vinayak Krishna Dbebri obtained a 
decree against Vinavakrao Gopal Deshmukh awarding him possession of 
certain land and mesne profits. He obtained possession of the land on the 
3rd June, 1690. On the 20th February, 1891, he applied in execution to 
recover the mesne profits and costs from the judgment-debtor, and on bis 
failure to pay the same to realize them by the sale of the judgment-debtor s 
immoveable property; and if the proceeds of sale should be insufficient, 
then to realize the deficiency by sale of his moveable property. On the 
6th August, 1891, he applied for permission to bid at the auction sale of 
the immoveable property, and the Court granted the permission. The 
immoveable property was accordingly sold. The proceeds of the sale being 
insufficient, the decree-holder paid the process fees for the attachment and 
sale of the moveable property and the Court made the necessary order on 
the 24th November, 1891, bub no further 3tens were taken. On the 26th 
February, 1894, the decree-holder again applied for the execution of the 
decree. 

The Subordinate Judgerejected the application as barred by limitation, 
not being made within three years fron the 20th February, 1891, the date 
of the last previous application. 

[332] On appeal the Judge reversed the order, bolding that when the 
decree-holder paid the process for the attachment and sale of the move- 
able property there must have been made an oral application to execute 
the decree, and if not, such an application should be implied from the fact 
of the payment of the process fee. 

The judgment-debtor preferred a second appeal. # ' 

Trimbak R. Kotval, for the appellant (judgment-debtor) : — There is 
nothing on the record to show that the decree-holder made an application 
for execution when he paid the process fees in November, 1891. An appli- 
cation for execution cannot be implied, because he paid these fees. He 
must set the Court in motion by an application — Dharanamma v. 
Subba (l) ; Kunhi Mannan v. Seshagiri Bhakthan (2) ; Ali Muhammad 


(1) 7 M. 306. 


• Second Appeal No. 585 ol 1895. 

(2) 5 M. 141. 
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Khan v. Our Prasad (1) ; Toree Mahomed v. Mahomed Mabood Bux (2) ; 
Rajkumar Banerji v. Raj Lakhi Dabi (3). 

Oangaram B. Rele, for the respondent (decree-holder). — Our applica- 
tion is within time. In our first application there was a prayer that if 
the proceeds of the sale of the immoveable property were not sufficient, the 
moveable property should be sold. Our subsequent payment of the fees 
for the attachment and sale of moveable property was tantamount to 
applying for execution. 

Next we contend that our application on the 6th August, 1891, for 
permission to bid at the sale of the immoveable property was a step in 
aid of execution — Bansi v. Sikree Mai (4). 
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JUDGMENT. 

Farran, C. J. — It will not be necessary for us to determine whether 
the District Judge was correct in implying an application for sale of the 
moveable property of the defendant by the plaintiff when he paid the 
process fee on the 30th November, 1891, because it has been pointed out 
to us that the decree-holder made an application for leave to bid at the 
sale of the immoveable property on 6th August, 1891, within 
three years of his present application. That application, it appears to 
us, falls within the very words of the art. 179, cl. 4. It is an appli- 
cation [333] to the Court to take a step in aid of execution of the decree, 
viz., to grant leave to the decree-holder to bid. 

We agree with the decision of the Allahabad High Court in Bansi v. 
Sikree Mai (4) on this point, which dissents from the expression of 
opinion of the Calcutta High Court in Toree Mahomed v. Mahomed 
Mabood Bux (2) on this question, and accordingly confirm the order of the 
lower appellate Court with costs. 

Order confirmed. 


21 B. 333. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Candy. 


Maruti ( Original Defendant ), Appellant v. Rama ( Original Plaintiff), 

Respondent* [10th December, 1895. J 

Hindu law— Partition— Partition made under a bona fide mistake as to -property subject 
to partition — Re-parlilion. 

Tbe parties to a partition under a bona fide mistake included in the division 
certain property which did not belong to the family, but was held in mortgage 
from a third person who subsequently brought a suit for redemption aud recovered 
it from the party to whom it had been allotted at the partition. 

Held that the party who had lost his share was entitled to claim a re-partition. 

[R., 3 P.L.R. 1906.] 

SECOND appeal from the decision of Rao Bahadur N. G. Phadke, Joint 

First Class Subordinate Judge, A. P., of Sbolapur, in appeal No. 61 of 1893. 


• Second Appeal No. 707 of 1894. 

(1)5 A. 844. (2) 9 0* 780. (3) 12 0.441. (4) 13 A. 211. 
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Suit for partition. The family to which the parties to this suit 
belonged was possessed of certain joint property consisting {inter alia ) of 
two malas (or orchards). 

At a partition made about twenty years before suit one of the malas 
was assigned to the plaintiff's predecessors in title, and the other mala to 
the defendants’ predecessor. At the time this partition took place all the 
parties bona fide believed that the mala assigned to the plaintiffs’ 
predecessors was family property, but as a matter of fact it was only held 
on mortgage, it having been mortgaged to the family at a very remote 
period. 

[331] In 1885 the mortgagor's descendants brought a suit for re- 
demption of the mala in question, and obtained a decree for possession, 
the Court finding that the mortgage-debt had been paid off out of the 
usufruct. In execution of this decree the plaintiffs were dispossessed of 
the mala. 

The plaintiffs thereupon brought this suit to recover their share in the 
other mala by its equal division between themselves and the defendants. 

The Subordinate Judge rejected the plaintiffs' claim, holding that the 
property could not be partitioned afresh. 

This decision was reversed, on appeal, by tbe First Class Subordinate 
Judge, A. P. 

The defendants thereupon preferred a second appeal to the High Court. 

Manekshah Jehangirshah, for the appellants. 

Ghanasham Nilkanth , for the respondents. 


JUDGMENT. 


PARSONS, J. — An interesting point arises in the deoision of this 
appeal. The family to which tbe parties belong thought that they owned 
absolutely two malas (orchards), and at a partition made some twenty years 
ago one mala was assigned to the defendants’ and one to the plaintiffs’ 
predecessors-in-title. Very recently a suit was brought against the parties 
by a third person to obtain possession of the' mala that bad been assigned 
to the plaintiffs, and it was decided that the mala was held by the family 
on an ancient mortgage, the right to redeem which was still subsisting, and 
that the mortgage money had been paid off from the usufruct ; the plaintiffs 
consequently lost their mala, aod they now bring this 3uit to make the 
defendants contribute towards the loss they have sustained, in other words, 
for a re-partition. No fraud is alleged at the time or in the mode of tbe 
partition. There was a bona fide mistake shared in by all parties as to the 
ownership of the mala . The Judge says : “ It is beyond all doubt that the 
parties to tbe division made it in ignorance of the mortgage aod under tbe 
idea that the mortgaged property was absolutely theirs and that their 
interest in it was not limited at all.” Under these circumstances we think 
that tbe plaintiffs are [335] entitled to the relief they ask. In his work 
on Hindu Law, at p. 232, Sir T. Strange says : “ Whenever from any cause 
not understood at the time the division proves to have been unequal or 
in any respect defective, it may be set to rights notwithstanding tbe 
maxim ‘ Once is partition of the inheritance made.’ ” In the case of 
Davloba v. Rayagavada (1) a person claiming by a paramount right came 
in after partition and took away one-half of the property. The learned 
Judges decided that in such a case the parties “ were bound to bear that 
loss equally. They had divided under such a misapprehension of the true 


(1) P. J. (1883), p. 227. 
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stake of the case that the Hindu law, like oommon equity, would oorreot 
the error by distributing the existing but unknown burden evenly where it 
was plaoed on one only of the sharers.” The prinoiple of that decision 
applies exactly to the present case. We confirm the decree with costs. 

Decree confirmed. 


21 B. 33S. 

TESTAMENTARY JURISDICTION. 

Before Sir C. Farran, Kt ., Chief Justice and Mr. Justice Fulton. 

GHELLABHAI ATMARAM ( Original Plaintiff), Appellant v. Nandubai 
( Original Defendant, Respondent * [21st August, 1896 ] 

Executor — -Will-- Arbitration — Power of executor to refer the question of execution of a 
will to arbitration — Evidence — Evidence to explain written document — Evidence Act 
(I of 1972), as. 92 and 94 — Practice. 

Semble. — An executor against whose application for probate a caveat has been 
entered, oannot submit to arbitration the question whether the will propounded 
by him was duly executed by the deoeased. 

An exeoutor having propounded a will, and applied for probate, a oaveat was 
filed denying the execution of the alleged will, and the matter was duly registered 
as a Buit. The executor and the oaveatrix subsequently referred “ the dispute ” 
to arbitration, signing a submission paper, which was as follows : — 

“To BhaDgsali Kalidas Ramji, Written by us the undersigned. By this 
instrument we give to you in writing'as follows : — In the matter of an application 
presented by Ghellabbai Atmaram Tambuwala to obtain * power ’ (probate) from 
the High Court for the administration and enjoyment between us two persons of 
the property of Bai Godawari, widow of Darji (tailor) Bhowan Deva Dave, I, 
Nandubai, the £338} wife of Mulji Mala, having raised an objection have got a 
oaveat registered in the High Court. In the matter thereof we the said plaintiff 
(and) defendant have appointed you an arbitrator to briog about a settlement of 
the said dispute. As to whatever award you may make and give on arriving at a 
decision, the same is to be agreed to and abided by us two persons. In this 
matter we eaoh other agree and ooosenc to aot according to your ‘ award.’ This 
submission paper we of our free will and pleasure and in sound mind and conscious- 
ness have made and delivered after having read and understood the same. It 
is agreed to and approved of by us, and our heirs and representative* in Court (and) 
the Durbar, Bombay. The English dato the 30th of October in the year 1893. 

Before the arbitrator the parties were represented by solicitors, witnesses were 
oalled and examined, and the arbitrator made an award finding that the alleged 
will had not been executed. The executor nevertheless subsequently proceeded 
with his application for probate. The caveatrix contended that he was bound by 
the award. He alleged that the parties had never really intended to refer the 
question of the execution of the will to arbitration, and tendered evidence to 
prove this. 

Geld, that the evidence was admissible. The language of the submission paper 
waB not so plain in itself, nor did it apply so accurately to existing facts, as to 
prevent the evidence being given — Section 94 of the Evidence Aot (I of 1872). 

tF., 31 0. 357 = 8 O.W.N. 197; R., 26 B. 76 = 3 Bom.L.R. 431; 24 M. 326 (330); 
12 O.L.J. 91(96); 12 0 L.J. 185 = 14 O.W.N. 924 = 7 Ind. Cas. 126; 13 C.L.J. 
399 = 10 Ind. Cas. 450; D., 33 B. 69 = 10 Bom.L.R. 366.] 

APPEAL from Gandy, J. (1) The plaintiff applied for probate of the 
will of one Godawaribai, alleging himself to be the executor according to 
the tenor of the said will. The defendant filed a caveat denying that 

• Testamentary Suit, No. 21 of 1898 ; Appeal No. 907. 

, (1)20B. 288. 
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Godawaribai had executed any will. The matter of the application was- 
duly registered as a suit (see s. 83 of Act V of 1881). 

While the said suit was pending, the parties, on the 30th October, 

1893, referred the dispute between them to arbitration. 

The l ' submission paper ” was as follows : — 

To Bhangsali Kalidas Ramji. Written by us the undersigned. 
By this instrument we give to you in writing as follows : — In the matter 
of an application presented by Ghellabhai Atmaram Tambuwala to obtain 
‘ power ’ (probate) from the High Court for the administration and enjoy- 
ment between us two persons of the property of Bai Goaawari, widow of 
Darji (tailor) Bhowan Deva Dave. I, Nandubai, the wife of Mulji Mala, 
having raised an objection have got a caveat registered in the High Court. 
In the matter thereof we the said plaintiff (and) defendant have appointed 
you an arbitrator to bring about a settlement of the said dispute. As to 
whatever award you may make and give on arriving at a decision, the 
same is to be agreed to and abided by us two persons. In this matter 
we each other agree and consent to act according to your ‘ award.’ This 
submission paper we of our free will and pleasure and in sound mind 
and consciousness have made and delivered after having read and got read 
and understood the same. It is agreed to and approved of by us, and our 
[337j heirs and representatives in Court (and) the Darbar, Bombay. The 
English date the 30th October in the year 1893. ” 

The parties appeared before the arbitrator aDd were represented by 
solicitors. After hearing the evidence the arbitrator on the 18th April, 

1894, published his award whereby he found that the alleged will was not 
executed by Godawaribai. The award was as follows : — 

“ To all to whom these presents shall come, I, Bhangsali Kalidas 
Ramji, of Bombay, send greetings. Whereas by a suit in the High Court 
of Judicature at Bombay, being suit No. 2J of 1893, wherein one Ghellabhai 
Atmaram, who had applied to the said High Court on its Testamentary 
Side for probate of the will of Bai Godawaribai, widow of Bhowan Deva 
Dave, dated the 3rd day of April, 1890, was plaintiff and applied for probate ' 
of the said will, and one Nandubai, wife of Mulji Mala, who had filed a 
caveat to the said application for probate, was defendant aDd disputed the 
said will ; and whereas by an instrument in writing dated the 30th day of 
October, 1893, and under the respective hands of the said Ghellabhai 
Atmaram and Nandubai it was referred to me as a single arbitrator to- 
bring about a settlement of the said dispute. Now know ye that I, the said 
Bhangsali Kalidas Ramji, having taken upon myself the burthen of the said 
reference, and having heard what was alleged by or on behalf of the said 
partios respectively, and having heard and considered all such evidence,, 
oral and documentary, as hath been produced before me and having duly 
weighed and considered all and singular the matters and things to me 
referred as aforesaid, do make and publish this my award in writing and 
concerning the matters as follows. That is to say, I do award and 
determine that Bai Godawaribai, widow of Bhowan Deva Dave, did not 
execute the said will dated the 3rd day of April, 1890, which was produced 
and pub in evidence before me by the said Ghellabhai Atmaram. In 
witness, &c. ” 

Notwithstanding the said award the plaintiff subsequently proceeded 
with his suit to obtain probate of the will. He contended that he was 
not bound by the award, and he tendered evidence (objected to by counsel 
for defendant bub provisionally admitted) to show that when he signed the- 
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submission paper he was under the impression that the arbitrator would 
merely determine what sum of money should be paid to the defendant to 
buy off her opposition to the issue of probate. 

The defendant pleaded that the award was binding and that, until 
set aside, the plaintiff oould not proceed with the suit. 

OaNDY, J„ dismissed the suit, holding that the award was binding (1). 

Branson and Macpherson , for the appellant (plaintiff). — We contend 
that an executor cannot refer the question of the genuineness [338] of a 
will to arbitration. That question can only be determined by the Court. 
The point does not seem to have arisen hitherto. The evidence shows 
that the award was fraudulent;, and it is. therefore, Dot binding on the 
appellant. They referred to Act V of 1881, s. 55. 

Scott and Russell, for respondent (defendant). — The award is binding 
on the plaintiff. It does not affect others who are not parties to it, so 
that the beneficiaries under the alleged will are not prejudiced. They 
oan prove the will if they please. There is no reason why an executor 
should not refer such a question to arbitration. He can compromise a 
suit — Evans v. Saunders (2) ; The Viscountess Hawarden v. Dunlop (3) ; 
Roadnight v. Garter (4) ; Norman v. Strains (5) ; Hargreaves v. Wood (6). 

The evidence given in the lower Court as to what the plaintiff 
intended to refer to the arbitrator ought not to have been admitted and 
cannot be considered — Evidence Act, ss. 92 and 93 ; Thorburn v. Barnesi 7). 
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JUDGMENT. 

EARRAN, C. J. — The questions which we have to determine upon 
this appeal, though of a technical nature, are important. The circum- 
stances under which they arise are these. 

On the 27fch September, 1893, the plaintiff Ghellabhai applied for 
probate of the will of a widow named Godawaribai. Prom that application 
it appears that the alleged testatrix left her surviving an unmarried 
daughter Ambabai said to he imbecile, her husband’s sister Nandubai, 
and the petitioner, alleged to ba a paternal cousin of her husband. The 
will which has been propounded purports to provide for the maintenance 
of Ambabai and for her funeral ceremonies and for the maintenance of a 
boy named Krishna whom Godawaribai had brought up and got married. 
Subject to the maintenance of Ambabai and the establishment of a 
sadavarat, it gives two houses to her caste and provides for various outlays 
and ceremonies. It recites that Nandubai had given Godawaribai a 
release, and had no title or interest in the property, but it gives her a 
legacy of R 3 . 5,000 and [339] concludes as follows : — “ And after my death 
my true heir is my husband’s brother Ghellabhai Atmaram. He is the 
mukhtyar of all the said property and he shall personally carry on the 
management and after him the whole caste shall carry on the same.” 
The will purports to Inar a large number of attestations. 

On the 27th October, 1893, Nandubai entered a caveat, but filed no 
affidavit in support of it. A few days later the petitioner and caveatrix 
signed a submission paper in favour of one Kalidas Ramji in the following 
terms : — 

“ In the matter of an application presented by Ghellabhai Atmaram 
Tambuwala to obtain ‘power* from the High Court for the administration 

(1) 20 B. 338 (2) 30 L.J. (Pro. & M.> 184. '• <3) 2 8. and T. 614. 

(4) 8 8, and T. 421. (6) 60 L.J, (Pro. & M.). 39 J 6 P.D. 219. 

; ,(6) £8. andT. 602. (7) L.R. 2 C.P. 381. . 
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and enjoyment between us two persons of the property of Bai Godawaribai, 
the widow of Darji Bhowan Deva Dave, I, Nandubai, the wife of Mulji 
Malu, having raised an objection have got a caveat registered in the High 
Court. In the matter thereof we, the said plaintiff and defendant, have 
appointed you an arbitrator to bring about a settlement of the said dispute. 
In this matter as to whatever award ’ you may make and give on arriving 
at a decision, the same is to be agreed to and abided by us two persons. ,r 

There is a question between the parties as to what the dispute 
referred to in that submission really was. I shall revert to that matter 
hereafter, merely stating here that the plaintiff alleges that the existeDoe 
of the will bv the testatrix was not a matter in dispute and that he never 
intended to refer and did not refer that question to arbitration. 

Several witnesses to prove the will were examined before the arbitra- 
tor. No witnesses were called by the caveatrix. On the 18th of April, 1894, 
Kali das made an award which determined that Bai Godawaribai did not 
execute the will of which probate was sought. After this the plaintiff 
proceeded with his application for probate. Nandubai, whose caveat had 
been dismissed as no affidavit had been filed in support of it, obtained 
leave to restore it aud put in an affidavit setting out t lie grounds for her 
caveat. In it she contended that Godawaribai had no right to make a will, 
as the property of which she purposed to dispose was the ancestral pro- 
perty of her husband, and she relied upon the award as conclusive against 
the plaintiff’s application for probate ; and denied that the applicant was 
related to the husband of Godawaribai. 

[340] Assuming for this purpose that the applicant by the submission 
which he signed referred the subject of the execution of the will to 
arbitration, the first question which we have to determine is the general 
one, viz. : Does an award made in the course of a probate case without 
the intervention of the Court between an executor and a caveatrix, that 
the will propoundel had nob been executed by the testatrix, preclude a 
Court of probate from considering an application by such executor for 
probate. 

I agree with the Division Bench in its view that if such an award 
can be pleaded in bar of the application, the Probate Court is the tribunal 
which must determine the plea, even though in doing so it has incidentally 
to decide on the factum and validity of the award. The Probate Court is 
the only Court to determine whether probate of an alleged will shall issue 
generally or shali issue to the executor named in it. Before coming to a 
determination on that poiut it has often to decide upon questions 
incidentally arising, such as the domicile of the testator, where he has 
left assets, whether the executor has renounced, and other oognate 
matters. Whether the existence of an award precludes an exeoutor 
from obtaining probate appears to me to be one of such cognate matters 
which a Court of Probate must determine for itself. We have, therefore, 
to consider whether the above is a valid legal plea. 

A preliminary difficulty which presents itself to giving effeot 
to it as a pl«a is this. It is admitted that such an award is not 
binding upon the beneficiaries who claim under the will. Appli- 
cation to prove the will can still be made by the persons entitled under 
s. 18 of che Probate Act to make such an application inoluding the 
legatees. Upon such an application being ma^ie, and the will being 
proved, administration cannot be granted with the will annexed until 
the executor has been called upon to accept or renounce (s. 16). If 
the executor does not submit to the award, it is dear that he will not 
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renounce. If he does nob renounce, probate must go to him. An 
impasse is thus brought about. The difficulty though technical in its 
nature is nevertheless real. It can only, I think, be got over by treating 
the submission and award as an implied renunciation, but that would be 
[ 341 ] adding a new mode of renunoiation to those prescribed by the 
Probate Act (s. 17). 

The Division Court has not intimated in its judgment under what 
provision of the Civil Procedure Code it has dealt with the plea which I 
am considering. There is no section of the Code which specially enables 
a Court to take cognizance of a submission to arbitration of a matter in 
issue in a suit made pending the suit (other than a submission through 
the Court) or of an award made upon such a submission. Such sub- 
mission and award can only, I apprehend.be taken cognizance of in the 
same suit as an adjustment of the suit under s. 375 of the Civil Proce- 
dure Code, as was done in Samibai v. Premji (l). Section 375, however, 
only enables the Court to take cognizance of a lawful agreement. This 
direotly raises the question whether a submission by an executor as to the 
execution of the will appointing him is a lawful agreement for an executor 
to enter into. The Divisiou Court has assumed that it is. There are, I 
think, grave difficulties in the way of such an assumption. No authority 
bearing directly on the subject has been cited to U9, and I have not been 
able to find any. I feel, therefore, some hesitation in coming to a con- 
clusion upon it. The position of an executor is a peculiar one. His 
office being a private one of trust named by the testator and nob by 
the law, the person nominated may refuse though he cannot assign the 
office — Williams on Executors (9th Ed.), p. 225. If he accepts the 
trust and intermeddles in the estate of the testator, he cannot afterwards 
retract, but is bound to proceed and prove the will — Mardaunt v. Glarki.2 ) ; 
Williams on Executors, (9th Ed.), p. 227. The duty, therefore, of an 
executor appears to be first to consider whether the will appointing him is 
the will of the testator, and then whethor he will act in the trust com- 
mitted to him. Having determined these questions in the affirmative his 
next proceeding ought, I think, to be to prove the will in the Court to 
which the Legislature has granted exclusive jurisdiction in such matters. 
It is, I think, a plain violation of his duty to entrust to any other tribunal 
the determination of the question of the factum of his own appointment. 
If the arbitrator decides against the will, it appears [312] bo me that if 
the executor still believes, as he alleges that he does here, that the will is 
the will of the testatrix, his duty to prove the will still subsists. An 
executor, I think, has no right to place himself in such a position as to 
preclude him from performing the duty which the law casts upon him. 
It must be borne in mind that an executor applying for probate is not an 
ordinary litigant. He is in the position of a trustee performing a duty. 
He represents both the testator whose will he is carrying out and is in the 
position of a trustee for the objects of the testator’s bounty. He is not 
dealing with a matter which concerns himself exclusively, though he may 
be personally interested in it. It appears to me that where it is conceded 
that his aotion in referring the factum of the will to another doe9 not bind 
the beneficiaries under the will, it follows that his action is not authorized 
either by the mandate which he has received from his testator or by the 
trust which he is under to the beneficiaries. Whence, then, it may be 
asked, comes his authority to refer ? 

(1) 30 B. 804. (3) L.R. 1P.&D. 593. 
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Ib is, I think, a fair test of the lawfulness of the executors’ action in 
such a matter to consider whether the Court will itself in such a case refer 
the factum of the will to arbitration under s 508 of the Civil Procedure 
Code (Act XIV of 1882). In my opiuion, ib would have no authority to do so. 
Clearly it would not refer such a matter in which beneficiaries were 
interested without their consent and here none of them consented, \tnd 
one of them, Arababai, could give no consent. Again, assume that 
the arbitrator pronounced in favour of the will. It is clear to my 
mini that the Probate Court could not grant probate on such a 
vicarious finding. It must, I think, be itself satisfied by admissible 
evidence that the will is the will of the testator. In my opinion, 
s. 508 of the Civil Procedure Code is not applicable to probate pro- 
ceedings. The provisions of s. 69 and of other sections of the Probate Act 
(V of 1881) appear to me to preclude the possibility of the Probate Judge 
referring the question of the execution of a will to arbitration, unless 
possibly all the beneficiaries appeared before him and consented to that 
course, and even then I doubt whether the Court could refer ib. If a Judge 
could not himself refer such a question to arbitration, it follows, I 
think, that he cannot act upon an award which the executor and [343] cavea- 
tor have otherwise than through the Court submitted to. The following 
cases though not actually in Doint support, I think, the above conclusions : — 
Norman v. Strains (1) ; Hargreaves v. Wood (2) ; Wytcherlcy v. Andrews (3). 
Counsel for the appellant rely in support of their appeal upon the absence 
of all precedent for such a ple-i as the one under consideration being set up 
in a Probate Court. I think that they are justified in doing so, and the 
absence of all authority upon the question is an argument against its 
validity. It leids to the inference that it is an unusual, if not an 
unprecedented, proceeding for an executor to adopt such a course and that 
a Court has not before sanctioned ib. 

Mr. Scott contends that there is nothing unusual in a compromise 
being entered into in the course of probate proceedings and that a reference 
to arbitration is only one mode of compromise. I have looked at all the 
cases of compromise which he has cited in addition bo those above referred 
to. In each case (except in Evans v. Saunders (4)) where no facts are 
given) it appears that the result of the compromise was that probate 
of the will issued, opposition being abandoned. They, therefore, shed no 
light on the present case — The Viscountess Haivardcn v. Dunlop{5) ; Road- 
night v. Carter (6) 

There can be, of course, no doubt that a caveator can withdraw, 
upon terms, his opposition to the wi’l. 

It is said that if an executor cannot refer the question of the factum 
of the will to arbitration, ib follows that he cannot withdraw from a 
suit for probate even if he finds that the will which he has Dropounded is 
not the will of the testator. That is, I think, a fallacy. A forged will 
imposes no obligation upon the executor named in it or on any one else. 
When the so-called executor finds that he has not been nominated by a 
testator, he is hound to withdraw from the position which he has un- 
wittingly taken up ; bub it is, I think, the duty of the executor of a genuine 
will to prosecute a probate suit notwithstanding opposition, and he is, I 
think, bound to do so if he has intermeddled with the [314] estate. He 

!] ) ?« P , D ; 219 - (2) 2 8. and T. 602. (3) L. R. 2 (P. & D.) S‘27. 

(4) SO L. J (P. and M.) 184. (5) 2 8w. and T. 614. (6) 3 8 and T. 421. 
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can only legitimately escape from his position by renouncing it if he still 1896 
has it in his power to renounce. AUCL21. 

For these reasons I am strongly of opinion that notwithstanding the 
award, the Division Court ought to have tried the issue as to the genuine- - LEST 
ness of the will ; but in view of the conclusion which I have come to on MENTARY 
the femaining part of the case, it is not necessary for me finally to decide JuRlSDIO- 


that point.. TION. 

Turning to the next question, which is, whether the applicant referred 

the factum of the will of his testatrix to arbitration, we have in con nec-ion 21 B. 335. 
with it to consider how far parol evidence is admissible in the case. There 
19 no doubt as to the law upon this subject. Though parol evidence is not 
admissible to contradict, vary, add to or subtract from the terms of the 
submission which has been by the parties reduced to writing, such evi- 
dence is admissible to show in what manner the language of it is related 
to existing facts— Evidence Act (I of 18721, s. 92. Thus if an uudes- 
cribed dispute is referred to arbitration, evidence is admissible to 
show what the actual dispute was at the time of the submission. A 
qualification of the above rule is contained in s. 94 of the Act, 
which provides that when the language used in the document is plain 
in itself aud accurately applies to existing facts, evidence may not be given 
to show that it was not meant to apply to such facts. 

In this case the evidence of the plaintiff and his witnesses, which the 


Division Court has believed, proves, in mv opinion, to demonstration 
that tbe plaintiff was informed by postcard (Ex. A) that Kaiidas had 
brought proposals with regard to Nanaubai’s matter, sayiogthat Nandubai 
might be brought round and the matter might be thus settled, and that 
Nandubai wanted Rs. 5,000 ” (it must be reunmbere! that Nandubai was 
the sister of Godawaribai’s husband and his nearest heir), “ but Kaiidas 
said that an amount to tbe extent of Rs. 2,000 might be named and paid 
to her ; and that after settling the matter, she might be taken before the 
Das.” The applicant says that he wa9 willing to settle upon these terms, 
aud that with a view to do so, he signed the submission paper. If this 
is to be believed, tbe only matter in dispute at the date of the submission 
was the amount to be paid [345] to Nandubai. This is established 
further by the letter (Ex. G) written by the instructions of Naodubai's 
agent Narayan, tbe day after the signing of the submission paper by the 
applicant, stating that “Nandubai had no intention of proceeding further 
with the caveat file I on her behalf, and had, therefore, not put in any 
affidavit in support thereof. She will, therefore, have no objection to your 
client’s proceeding with the petition for probate of the will of the deceased 
and obtaining probate thereof.” If this evidence is admissible, it estab- 
lishes almost conclusively that Nandubai had through Ktlidas pronosed 
that her claim should be bought off and that the applicant agreed to that 
being done ; and that tbe only dispute at the time of the submission was 
as to tbe amount which was to be paid to her. 

The application of the law to the facts is the main difficulty in this 
case. Is the language of the submission pauer so plain in itself and does 
it apply so accurately to existing facts as to preclude evidence of the fact 
which I have referred to bding given ? This is the question to be deter- 
mined. If the nature of the objections made by Nandubai had been 
showD ia an affidavit in support of her caveat, it would have solved the 
difficulty. Was it an objection made on the ground that her rights as 
next heir of Godawaribai’s husband had been ignored (which i3 put in the 
.foreground of her, present affidavit), or was it an objection that the will 
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propounded had nob been executed by Godawaribai ? If it had been the 
latter we should. I think, have expected that the specific point would 
have been referred to the arbitrator. The language of the submission 
paper, we ■ . have appointed you an arbitrator to bring about a settle- 
ment of the said dispute’' points rather to an objection of the former kind 
Keacnng the submission in the light that has been given by tbe evidence 
which I have referred to. it appears to me that it is clear that it was an 
objection based uoon the heirship of Nandubai which the parties had in 
view. The submission paper does not appear to me to be so plain in its 
language as to show accurately what was the nature of the dispute referred 
to arbitration and to exclude further evidence. That further evidence 
being given. I am satisfied that the question of the factum of the will was 

rS/Lci he d,spute fc he parties had in mind when they respectively 

Ld46j signed the submission. Tbe caveatrix, it is true, has not given 
evidence, hut the letter (Ex. G), which we must take to have been written 
under instructions, is cogent proof of what her view of the dispute was. 
Although it is true that an objection to the will on the ground that the 
testatrix as a Hindu widow had no power to dispose by will of the property 
e t by her husband is not one which a Court of probate would (except in 
a very extreme case) entertain, yet such an objection is so often in this 
Court nut in as tne ooly foundation for a caveat that I do not think that 
its inutility as a ground of caveat militates against the view which I have 
above expressed, as to the dispute which was really referred. 

^ v ' s ' on Bench would apparently have come to the same con- 
clusion, but considered that the subsequent action of the solicitors of the 
respective parties precluded the Court from acting on that view. They 
appear to have been in ignorance of the real subject of reference and to 
have appeared before the arbitrator to argue the execution of the will. 
Assuming that the dispute was at tbe time of reference that which I have 
indicated, there was nothing to prevent the parties from subsequently 
enlarging its terms or altering its character— Russell on Awards, Part I, 
Chap. Ill, s. 1. This the Division Court appears to have thought was done 
in this case. This, however, could only be done with the consent of the 
plaintiff and caveatrix, and it is clear that the plaintiff in this case did not 
agree to it. He was absent in Surat and knew nothing of what was being 
done. Ho appears to have been astonished when he saw the contents of 
the award, and went at once and told his solicitors that he had been 
swindled. I am, therefore, of opinion that the award decided a matter 
which was not originally or subsequently referred to arbitration ; and that 
the uodiDg upon it is not binding upon the applicant. 

It is unnecessary to consider the further Question as to whether the 
arbitrator was guilty of misconduct. The Division Bench thinks that though 
there may exist suspicion upon the point, corruption is nob proved. The 
arbitrator, if Gbellabhai is to he believed, koew exactly what was referred to 

j ' s P oss ^le [347] that the conduct of the solicitors subsequently 
misled him, but I have great difficulty, upon the evidence, in believing that 
it was an honest award. However, I need nob come to a positive conclusion 
upon that point. For these reasons I would reverse the decree and remand 

the case for retrial upon the fifth issue. Costs to be dealt with by tbe 
Probate Court. 

Strach . rt - J -— 1 am Of the same opinion. As to whether an 
executor against whose application for probate a oaveab has been entered 

A K u- bmi1 arbibrafcion feh0 question whether the will 
propounded by him was duly executed by the deceased, and whether an 
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award made upon suoh submission against the will would preclude a 
Court of probate from considering the application, there seems to be a 
complete absenoe of direot authority ; and I oannot say that I am entirely 
free from doubt. But I can see no answer to the reasoning of the Chief 
Justice, and I therefore concur in his judgment on the point. Whatever MENTARY 
else suoh a submission to arbitration may be. it appears to me to involve JuRlSDIG- 
an agreement by the exeoutor in a certain event to renounce the TIO n. 

executorship. He virtually undertakes, in the event of the arbitrator 

deoidiDg against the will, not to make or proceed with the application for 21 B. 839. 
probate, and to treat the will as invalid in accordance with the award. 

Whether the award that the will is invalid is binding on the executor 
and the Court of probate, depends on whether a submission by the former 
involving such an agreement is lawful and constitutes a valid adjustment 
of the probate suit within s. 375 of the Code of Civil Procedure. If. at 
the time of the submission, the executor has intermeddled with the estate, 
be could not lawfully renounce the executorship, and the agreement to 
renounce it in a certain event would be bad as an agreement to do 
something which he could not lawfully do. If at that time he has 
not intermeddled with the estate, the result of treating the submission and 
award as precluding him from making or proceeding with an application 
for probate would be to give an agreement to renounce when followed by 
an award the effect of an actual renunciation which, under s. 194 of 
the Succession Act, 1865, and s. 17 of the Probate and Adminis- 
tration Act, 1881, should be made either orally in the presence 
[ 348 ] of the Judge or by a writing signed by the person renouncing. I do 
not doubt that an executor may exorcise his own judgment as to the 
execution and validity of the will, and is not bound to prove or carry out 
the provisions of a will which be believes to be a forgery. I do not think, 
however, that be can delegate the exercise of his judgment to another, and, 
whatever his own opinion may be as to the will, and whether or nob he 
has intermeddled with the estate, bind himself to treat the will as a forgery 

if an arbitrator so decides. . . . 

As regards the rest of ihe case, I agree with the Chief Justice that 

evidence was properly admitted by the Division Court and may be consider- 
ed by us to show what was the dispute to which the submission related ; 
and that the dispute was not as to the execution of the will but as to the 
amount to be paid to the oaveatrixin consideration of her withdrawing her 
opposition. That beiDg the dispute originally submitted to arbitration, 
and the scope of the arbitration not having been subsequently altered by 
agreement of the parties, the arbitrator was not competent to determine 
the question of the execution of the will, and his award was consequently 
ultra vires, and not binding on the exeoutor. The principle referred to by 
the Division Court that “the parties, knowing the risk they ran, chose 
their tribunal, and they must abide by the result'' has no application where 
the tribunal decides a matter which they have not submitted for its 
decision. I concur in the decree proposed by the Chief Justice. 

Decree reversed and case ramanded. 
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[349] ORIGINAL CIVIL. 

Sofore Sir C. Farran, Kt., Chief Justice , and Mr. Justice Strachey. 

TRIBHOVANDAS Mangaldas AND another ( Original Plaintiffs ), 
Appellants v. F. Yorke Smith and others ( Original Defendants), 

Respondents J [21st and 28th August, 1896.] 


Hindu law- Undivided family- Ancestral property- Self- acquired property made ances - 

trac by agreement Operation of such agreement- Effect of such agreement on 
accumulations and accretions of the property . 

ITnivir C i? y h fV Vill K the . r testator ^ tbe residue of his self-acquired property to the 
^ His sons and plaintiffs alleged an agreement between them- 

minH i h ,atber containing an admission by the latter that the property therein 
mentioned was ancestral and not se! '-acquired and contended than the acorotions and 

^ue7 P edfieTio ?b\ UC wiir° Perfy S ° ** DOt to be inc,uded iQ the re3i * 

On apoeal from the judgment of Tyahji. J. (20 B. 316) and his decree dismissing 

* u,t tb0 a PP° aI Court versed the decree bolding that the accretions and 

L cn? u 10 9 ue * llon WCre a ’ ,cea tral property as well as the corpus itself and passed 
as such to hts sons and not to the University under the will.] 


... 7 pea ^ * rom ^he Plaintiffs (appellants) brought 

this suit against the executors of the will of Sir Mangaldas Nathuhhoy 

praying fora declaration that the said will was inoperative and void as 
iar as it purported to dispose of certain ancestral nroportv and for a 
declaration that certain immoveable properties specified in the plaint and all 
their accumulations and accretions were ancestral property and devolved 
upon the plam tUIs and their heirs according to Hindu law' irrespectively 
ol the saia will, and for an account of such accumulations and accretions, 
aDd for a declaration that a? against the plaintiffs and their heirs the said 
accumulations and accretions did Dot form part of the self-acquired pro- 
pertv of the said Sir Mangaldas Nathubhoy, and that no part thereof was 

Nathubhoy Va ,dlV d,9posed of by fche will of the said Sir Mangaldas 

The plaintiffs, who claimed the said properties and their accumula- 
tions as ancestral, were the two eldest sons of Sir Mangaldas Nathubhoy. 
it appeared that in 1881 they had entered into a certain agreement with 

, eir u 16r • 1D rfic ^ a ^ s k° which Sir Mangaldas had expressly admitted 

that the said properties were ancestral. This agreement had' remained’ 
in force and its terms had been duly observed by the plaintiffs, up to the 
death of Sir Mangaldas on the 9th March, 1890. 

In the interval, however, viz., in 1886, by a decree made by the High 
Court in a partition suit brought by a third (the youngest) son of Sir 
Mangaldas, the said immoveable properties had been [350] declared to 
be not ancestral property, but the self-acquired property of Sir Mangaldas. 

t lD 18 ?2oo lr L Man S aldas died « and by his will, which was dated 27th 

Univ^sity ot Bombay 6 ^ r6SidU6 °‘ ^ ^perty *>• 

of lRRl 0 Th" in the ® ui 5 was as to the effect of the agreement 

of 1881. The plain, life contended that the properties thereby admitted' 


* Suit No. 114 of 1895. Appeal No. 913. 
t LNo head note is given in I.L.R., 21 B. 349 .— Ed ] 

(1) 20 B. 316. 
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to be anoestral continued to be anoestral or at all events then became 
ancestral property in the hands of Sir Mangaldas, and that being ancestral 
all their accumulations and aooretions were also ancestral, and that being 
so they were not inoluded in the residue of his property bequeathed to the 
"University. 

The lower Court (B. Tyabji, J.) held uopn this point that under the 
agreement only the corpus of the properties in question were ancestral pro- 
perty and that the accumulations and accretions thereof passed as self- 
acquired property under the residuary bequest in the will. The lower Court 
dismissed the suit. The case is fully reported in I. L. R., 20 Bom., 316. > 
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JUDGMENT. 

The plaintiffs appealed, and the Appeal Court (Farran, C.J., and 
Strachey, J.) reversed the decree, bolding that all accumulations and 
accretions to the properties in question subsequent to the agreement of 
the 28th June, 1881, were ancestral property and passed, as such, to the 
sons of Sir Mangaldas Nathubhoy at .bis death. An account was ordered 
to be taken of such accumulations and accretions. 

Attorneys for the appellants (plaintiffs) : — Messrs. Nanu find 
Hormasji. 

Attorneys for the respondents (defendants) : — Messrs. Little and Co., 
Messrs. Roughton and Byrne , and Messrs. Craigie, Lynch and Owen. 


21 B. SSI. 

[351] ORIGINAL CIVIL. 

Before Mr. Justice Strachey. 

Chandulal Khushalji f Plaintiff ) v. Awad bin Umar Sultan 
Nawaz Jung Bahadur (Defendant).* [4th, 7th and 8th September, 1896.] 

Civil Procedure Code ( Act XIV of 18821, s. 433 —Ruling chief, suit against— Consent of 
Governor General in Council— Consent given subsequent to institution of suit — 
Insufficient consent— Practice— Procedure -Waiver by defendant of objection to 
consent. 

Under s. 433 of the Civil Procedure Code (Act XIV of 1882) a consent given by 
the Governor General in Council after the commencement of a suit against a 
ruling chief— a consont not to the 6uit being instituted, but to its being proceeded 
with — is not a sufficient oonseut. If the consent has not been obtained before 
the aommenoement of the suit, the Court should dismiss the suit or allow the 
plaintiff to withdraw it with liberty to bring a fresh suit under s 373 of the Civil 
Procedure Code (Aot XIV of 1882). 

Where an insufficient consent has been obtained by the plaintiff, the defendant 
may by his oonduot waive the defect, so that notwithstanding the absence of a 
valid consent under the section the suit can be heard and determined on its merits. 

[Appr., 40 P.R. 1903 = 63 P.L.R. 1903 ; R., 17 C.L.J. 239 = 17 C.W.N. 408 = 17 Ind. 
Oas. 490; 2 L.B.R. 117; 1 Ind. Cas. 604 = 21 P.R. 1909 = 32 P.L.R. 1909 = 27 
P.W.R. 1909 ; D., 21 B. 784 ; 15 Ind. Cas. 159.] 

' TRIAL of a preliminary issue as to whether the Court had jurisdiction 
to try the suit. 

The defendant, who was the Chief of Sbihr and Mokalla in Arabia, 
Was the owner of a dockyard situate at Mazgaon in Bombay. On the 
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23rd March, 1893, the plaintiff brought this suit against him in the 
High Court of Bombay, claiming Rs. 1,50,000, damages for breach of an 
alleged contract to cive him (the plaintiff) a lease for five years of the said 
dockyard at a rent of Rs. 4,000 a month. In August, 1893, the defendant 
filed bis written statement in which he denied the alleged contract and 
made a counter claim against the pliantiff. 

Various proceedings in the suit subsequently took place. In 
November, 1893, the defendant filed his affidavit of documents and in 
the same month he obtained an order that the plaintiff should do the 
same. Subsequently the suit appeared several times in the list for 
hearing, but was postponed. On the 23rd December, 1893, the defendant 
obtained an order for a commission for the examination of himself and 
certain witnesses at Hyderabad. 

[352] In the month of April, 1894, the defendant’s solicitor while at 
Hyderabad, where the defendant was then residing, ascertained that the 
defendant was " the Jamadar of Shihr and Mokalla on the southern coast 
of Arabia, holding a protectorate treaty with the British Government 
ratified on the 26th February, 1890.” As such under 8. 433 of the Civil 
Procedure Code (Act XIV of 1882), he could not be sued without the 
cousent of the Governor General in Council. No such consent had been 
obtained by the plaintiff, and accordingly the defendant filed an additional 
written statement submitting that the Court had no jurisdiction to hear 
the suit, and alleging that it was only in the month of April, 1894, that 
be became aware of the provisions of s. 433 of the Civil Procedure Code, 
and that he had filed his first written statement in ignorance. 

On the 7th July, 1894, an order was made upon a summons taken out 
by the defendant that the suit should be set down for hearing upon the. 
preliminary issue as to the jurisdiction of the Court to hear it. Shortly 
after this order was made the plaintiff sent a petition to the Government 
of India stating the nature of the suit and applying for the consent of 
the Governor General in Council as required by s. 433 of the Civil 
Procedure Code (Act XIV of 1882), and on the 28th August, 1894, a 
certificate, purporting to be under that section, was granted to the plaintiff 
in the following terms : — 

“This is to certify that under the provisions of 8. 433 of the Code 
of Civil Procedure the Governor General in Council consents to 
Cbandulal Kbushalji proceeding against His Highness the Sultan Nawaz 
Jung in suit No. 147 of 1893 instituted in the High Court at Bombay or 
in any suit based on the same causes of action which the said Ghandulal 
Kbushalji may hereafter institute against His Highness the Sultan 
Nawaz Jung in the said Court.” 

It appeared that the above sanction was granted upon a statement 
made by the plaintiff that, the defendant carried on trade within the 
jurisdiction of the High Court of Bombay. The defendant denied that 
statement, and the Government of India thereupon suspended the certificate 
pending an inquiry into the facts. Ultimately, on the 6th November, 1895, 
the Government of Bombay informed the plaintiff’s solicitors that the 
Government of India had decided that “ the certificate granted by them 
under [353] s. 433 of the Civil Procedure Code, authorizing the institu- 
tion of Civil suits in the High Court at Bombay by Cbandulal Khusbalji 
against His Highness Sultan Nawaz Jung Bahadur of Shihr and Mokalla, 
should now be allowed to take effect.” 
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On the same date, however (6th November, 1895), the Chief Secretary 1896 
to the Government of Bombay wrote also to the defendant’s solicitors as bejp. 8. 
folio ws : — 

“ I am directed to inform you that the Government of India are of ORIGINAL 
opinion that the point whether His Highness Sultan Nawaz Jung of Sbihr OlVIL. 
and Mokalla does or does not carry on trading transactions in Bombay 
appears arguable and may conveniently be left for the decision in a Court 21 88 ’ 

of law,* and that they have accordingly decided that the certificate granted 
by them under s. 433 of the Code of Civil Procedure, authorizing the 
institution of Civil suits in the High Court at Bombay by Chandulal 
Khushalji against His Highness the Sultan, should now be allowed to take 
effect.” 

The material parts of the correspondence which took place relating to 
the grant of the sanction of this suit by the Government of India are set 
forth at length in the judgment of the Court. 

The oase now came on for hearing upon the preliminary issue as to 
whether, having regard to the provisions of s. 433 of the Civil Procedure 
Code (Act XIV of 1882), the Court had jurisdiction. 

Macpherson (with Branson), for plaintiff : — This Court has jurisdiction. 

The necessary consent under 8. 433 has been obtained. The sanction may 
be given at any time. Compare cl. 12 of the Letters Patent, 1865. But in 
any case the defendant has clearly waived his privilege under s. 433 — 

Mighell v. Sultan of Johore (1). 

Scott (with Lang , Advocate-General) for the defendant : — This suit 
was brought without the necessary consent of the Governor General. 

This consent is not merely a privilege given to ruling chiefs which may be 
waived by them : it is a condition necessary to give the Court jurisdiction 
— Sarnam Tewari v. Sakina Bibi (2). The language of s. 433 plainly shows 
that the consent must be given before the suit is brought. The phrases 
“ may be sued ” (cl. 1). “desiring to sue” (cl. 2 a), “ is to be sued” (cl. 2c) 
show this — Ladkuvarbai v. [3S4] Ghoel Shri Sarsangji (3); Kambhai v. 
Himatsangjii 4); Phiimman Lai v. Raja Samsher Par kash{o)\Jwala Pershad 
v. H. H. the Rana of Dholepore (6) ; Beer Ghunder v. Ishan Chunder (7) ; 

Poot’s International Law, p. 131. 

The consent here given is to a suit already instituted. The Government 
had no power to give such a consent. Moreover, their letter of the 6th 
November to the defendant’s solicitors shows that the Government was not 
satisfied that the defendant was trading within the jurisdiction. It could 
not, therefore, give a ooosent. This Court can inquire into the validity of 
the consent — Beer Ghunder v. Raj Coomar Nobodeep (8). There was no 
waiver by tbe defendant. He could not waive a right of which he was 
ignorant. 

Macpherson in reply.- Seotion 433 does not relate to jurisdiction. The 
jurisdiction of this Court depends on the Letters Patent. Section 433 
merely relates to procedure. Compare Aot XIII of 1868, s. 2, and see 
Begum Bibee v. The King of Oude (9). See also Act XVIII of 1848, and 
88. 12, 13, 14, 424, 430, 433, 435, 440*2 of the Civil Procedure Code ; The 
Municipal Committee of Moradabad v. Chatri Singh (10) ; Flower v. Local 
Board of Low Lcyton{ 11) ; Bateman v. Poplar District Board of Works (12); 

(1) (1894) 1 Q. B. 149. (3) 8 A. 417. (3)7 B.H.O R. (O.C.J.) 150. 

(4) 8 B. 415. (6) 10 P. R 218 (221) (see 93 P. R. 1875). 

(0) B.D.A. (N.W. P.) 1868, Part I, p. 679. (7) 8 O.L.R. 417. 

(8) 9 O. 585, (9) 11 W.R. 116. (10) 1 A. 269. 

(11) 6 Oh. D. 847 (850). (12) 83 Ch. D. 360 (887). 
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Beni Ram v. Ram Lai (1) ; Ramayyangar v. Krishnayyangar (2) ; 
Ledgard v. Bull (3) ; Mayor of London v. Gox (4) ; Broad v. Perkins (5) ; 
Beer Ghundcr v. Ishan Chuv.der (6). It was possible for the plaintiff to 
waive his right and he did so. The consent is nob a condition precedent. 
The language of the section shows that s. 433 is for the guidance of the 
Government of India. This Court cannot question the consent — Beer 
Ghundcr v. Raj Coomar Nobodecp (7). 

JUDGMENT. 

[355] Strachey, J. — This suit has been set down for trial of the 
preliminary issue, whether the Court has jurisdiction to try it. The issue 
involves questions of considerable importance upon the construction of 
s. 433 of the Code of Civil Procedure, regarding suits against sovereign 
princes and ruling chiefs. The affidavits show, and it has not been contested 
by the plaintiff, that the defendant, though ordinarily residing at Hyderabad, 
is the Jamadarof Shihr and Mokalla on the southern coast of Arabia, and 
a ruling chief within the meaning of the section. He can, therefore, be 
sued only with the consent of the Governor General in Council. In the 
present suit the plaintiff claims to recover from him Rs. 1,50,000 as 
damages for breach of a contract to lease for five years, at a monthly rent 
of Rs. 4,000, the Mazgaoo Dockyard in Bombay, of which the defendant 
is the owner, and a further sum of Rs. 4,000, being one month’s rent paid 
in advance by the plaintiff as a deposit. At the time when the suit was 
filed, the consent of the Governor General in Council under s. 433 had not 
been obtained or applied for ; but it was given more than a year afterwards. 

One of the questions to be decided is whether a consent given after 
the commencement of the suit — a consent not to the suit being instituted, 
but to its being proceeded with — is a sufficient consent within the meaning 
of the section. Another question is, whether, assuming it to be insufficient, 
the defendant has by his conduct waived the defect, so that, notwithstand- 
ing the absence of a valid consent under the section, the suit can be heard 
and determined on the merits. 

To decide the question of waiver it is necessary to see exactly what 
the defendant has done in the suit since its commencement. The suit was 
instituted op the 23rd March, 1893. The defendant was served with the 
writ of summons and filed an appearance in the following June. On the 
2lsb August 1893, he file 1 his written statement. In it he raised no plea 
with reference to s- 433, or his status as a ruling chief, bub contested 
the claim solely on the merits. lie denied the breach of contract 
alleged in the plaint, asserted that it was the plaintiff and not himself 
who had broken the contract, and claimed by way of sot-off to be 
entitled to a decree for Rs. 49,900 on account of the damages he 
had suffered from the breach. On the 22nd August, 1893, he obtained 
a Judge’s order under s. 129 of the Code [356] calling upon the plaintiff 
to make an affidavit of documents ; on the 18bh November he filed his own 
affidavit; aod on the 21st November he obtained a further Judge’s order 
directing the plaintiff to file his affidavit by a specified date, and to pay 
the costs of and incidental to the summons. On the 10th June and the 
7th October, 1893, the suit was on the board, but was on both occasions 
postponed by consent, as the affidavits of documents had not then been 
filed. On the 4th December it was again on the board, and was called on 

(U 13 O. 189. (2) 10 M. 185. 

(4) L. R. 2 H.L. 239 (283), 

(6) 3 C.L.R, 417. 
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(3) 13 I. A. 134 (145). 
(5) 21 Q. B.D. 634. 
(7) 9 C. 535 (554). 
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fnrfcW r in S \ a ° d final . diapo3 » l - when defendant’s counsel applied for a 
further postponement on the ground that his olient had not completed 

Mr^TnsH* p tha Pontiff's documents. Upon this application 
Mr. Justioe Parsons made an order postponing the hearing until the 11th 

for°toat dn dlre ? tln ^ that j u . 16 should ba sst down on the trial board 
On it.' 0tdenn ° tha defendant to pay the costs of the motion. 
On the 12th December the suit was a third time on tha board, but was 

tofdeTd by i. Tu 8 ? 1 , P0ndiDg the determination of a summons which 
the defendant had taken out on the 9th for the issue of a commission 

to Hyderabad for the examination of himself and his witnesses This 

A U Mur n3 CT W n-l aQ affi davit by the defendant's agent 

Abdulla Habib bin Abdulla stating, among other things, that the 

tuTrtZ Jtu a Pec ^!u 6 ? l i. r6Sid9Dt 0f Hydaraba d. that his witnesses 
also resided there, and that he was now advised that he could not safely 

fu° Ca no , t0 * b9a " Dg in the absence of his own and their evidence. On 
the 23rd December an order was made for a commission and for the 
examination vwa voce of the defendant and his witnesses, the commission 
to be farmed executed within two months from the date of its 
despatch. The order was made after reading another affidavit of 
the same date by the defendant's agent which set forth the nature of 
the evidence which the Hyderabad witnesses were likely to give denied 
the plaintiff's allegation that the commission was applied for merely to 
de ay the suit and ended with these words :-"I lastly say that'the 

defendant is the Sultan of Shihr and Mokalia and entitled to a salute 
of twelve guns under the order of the Government of India, and claims 
the privilege of exemption from attendance in Court." Although 
the defendant thus asserted his position as Sultan of Shihr [3571 and 
Mokalia, the whole affidavit, taken in connection with the anplica- 
tion for a commission which it suoported, can only have meant that 
■he desired that evidence should be taken and the suit decided upon 
such evidence and upon the merits, and did not desire to claim any 
exemption or privilege other than exemption from personal appearance in 
Court, under s. 641 of tee Code. Tbe next proceeding apnears to have 
been a consent order on the 15th March, 1894, including the names of two 
other witnesses in the commission. Considerable delay, for which each party 
throws the blame upon the other, took dace in the despatch of the com- 
mission, and at last on the 21st May, 1894, the plaintiff took out a sum- 
mono before the vacation Judge calling upon the defendant to show cause 
why the order of the 23rd December, 1893, for the issue of the com- 
mission should not be revoked, and why the defendant and his witnesses 
should not be examined de bene esse before the Prothonotary That sum 

a n , affidavie , ot the date affirmed by the 

plaintiff, alleging that tbe, defendant had been delaying the despatch of the 

T.7 I “ w ‘ fcb a view to harass him and compel him to settle tbe suit, 
that the defendant and his three witnesses were then staying in Bombay 
and that the application for a commission was a mere pretext to put off 
the hearing Upon the same date as the summons, the defendant's 
attorneys, Messrs. Crawford, Border and Co., wrote a letter to the plaffit- 

oonsenfoTfh ' * r n 8y “I' 9 ' 1 ” hetber fcha plaintiff h *d obtained the 

oonsent of the Governor General in Council under s. 433 before filiDg the 

suit, requested an appointment or inspection of the consent if obtafned 

and observed that, if it bad not been obtained, the suit must of course be 

dismissed. That letter written on the 21st May, 1894, when tbe defendant 

was being pressed with an application for revocation of the commission and 
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for tb, immediate personal examination oi himself and bis witnesses was 
toe verv first suggestion made on his behalf since the institution of the 
suit in March. 1893. that the suit was defective for non-compliance with 
S 433 In ooposition to the summons two affidavits were, on the Jlrd 
Mat 1894, tiled on behalf of the defendant. The first was made by his 
a „ 6 nt denying the truth of the statements in th e [358] plaintiff s 

affidavit, 0 and ^alleging, among other things that the ’ —"r 
being despatched than same day, The second was made by Mr Bu der 
ami among other statements it contained the following . I sny th at, 
whilst 1 was in Hyderabad, I ascertained that the defendant, though 
sued as A wad bin Umar Sultan Nawaz .Jung Bahadur of Hyderabad, 
is the .Tamadar of Shibr and Mokalla on the southern coast of Arabia 
holding a protectorate treaty with the British Government raUficd on 

the 26 ch February, 1800, and, as such, under s. 433 of the bivi 

Procedure Z. cannot be sued without consent of the Governor Genera 
in Council. On my return to Bombay at the beginning of tbe present 
month, I having ascertained that such consent bad not been 
received instructions to take the necessary steps for w mg I .he suit 
dismissed hut owing to the absence of the counsel retained for the dafencl 
ant and as there vvas no immediate hurry to justify an aP^on 
during cbo vacatipn. I have nob yef.taken out the summons to that effect^ 
M r Burdec does not mentiou when it was that ne ascertained y 
had that the defendant was the Jamadar of Shihr acd MokalH and as 
such entitled to the privilege of s. 433. At the time when he 
affidavit he must have forgotten the last paragraph of the R qf if support 
bv his client's agent as far back as the 23rd December, 1893, >° su P p °“ 
of the application for a commission, in which it was expiessly s 
*. defended was The Sultan of Shihr ana Mokalla, and as such entitled 

l ° £.32? December, 1893, came 

on for beS ““tore Mr. Justice Bayley, but that |j«nea Jod*. *£ 

filed the suit without the sanction of Government as l0 3 u * oa fc0 
s 433 of the Code of Civil Procedure, and applying for a f ^“ al “ r ef “ a 
tnat he was recognized by the British Government as the chief o£. 
foreign independent state. In reply [359] to this. ZLi. Yt 
Warner, then Secretary to the Government of Bombay, wtote 
16th June. 1894. that s. 433 required that the plainbl ® s f ^ ld fc beiDg 

the consent of the Governor General in Council to the defendant bemg 
sued, and that tbe Government should await au appl ,ca tion fro 
the suitor. On the 23rd June, 1894 the defendant took out a Judge B 
summons calling upon the plaintiff to show cause why the suit '^ould not 
bo set down for trial upon the preliminary issue as to the junsd ction oi 

the Court to hear and determine it. The summons wa yf. ued "P°wing 
affidavit of Abdulla Habib bin Abdulla which contained the following 
passage “ I sav that tbe defendant did not take the above point before, 
because he did not know bo was exempt from being sued, and . 
it is onlv recently that he happened do discover that under s. 4dd oi 
the Civil Procedure Code no suit can be brought against him without 
the previous consent of the Governor General in Council, and the defend- 
ant brought the fact of his being the ruling ohief of the said Shihr and 
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Mokftlla to the notice of hie solicitor Mr. Burder bv producing to him 1896 
the eleventh volume of the Treaties published in 1892 by Mr C U S 

Foreign n th6 . UB f er - to toe Government of India in the — 

the British 6 ^ 1 ™ 6 " 14 ' '” h6r0m th ® treaty made by ths defendant with ORIGINAL 

defendants &nA Mr ' Burder was convinced of the Civil. 

same daL L ! r , ® by ‘ S perusal of tb e said treaty.” Upon the 

the Judges summons, the defendant filed an additional 

^ hlar iTt f ? rmally submitting that the Court had no jurisdiction 

to hear and determine the su.t, and adding, “ the defendant savs that he 

became aware only in the latter part of the month of April. 1894, of the 
provisions of the said s. 433, and he filed his first written statement in 
ignorance thereof. On the 7th July, 1894, the summons came on for 
hearing before Mr Justice Starling, who ordered that the suit should be 

!?,, fo1 ’ tl ^ a 1 1 I up ? n preliminary issue as to jurisdiction on the 
10th September following. In fixing that date Mr. Justice Starling appears 
to have intended to allow sufficient time for the plaintiff to apply to the 
Governor General in Council for a consent to the suit under s. 433. A 

g08 ° rder °u fcl ?? L 19tb July * 1894 ’ directed that execution of 
L360J the commission should be postponed and all proceedings in the matter 

q n ft I 6( ! UQ t 1 l the question of jurisdiction should be disposed of. On the 
30th August, 1894, the defendant made an application under s. 235 of the 
Code for execution of the Judge’s order of the 21st November, 1893, award- 
ing him the costs of the summons directing the plaintiff to file an affidavit 
of documents ; on the 13th September this was followed by the issue of a 
warrant of attachment under s. 269 ; and ultimately the costs payable 

under the order and the costs of execution awarded under the warrant 
were paid by the plaintiff. 

wu 1 f b n VQ now .f a , ted al J the facfcs hearing upon the question of waiver. 

V\hat follows will show the manner in which the consent of the Governor 

C ? unc '\ was at las t given. Shortly after the order of the 7th 
July, 1894, the plaintiff addressed a petition to the Government of India 
m which he stated the nature of the suit and its history un to that 
time, and appbed for the consent of the Governor General in Council 
UDder s. 433 of the Code. On the 28th August, 1894, a certificate signed 

by one of the Secretaries to the Government of India was granted in the 

followmg terms : This is to certify that under the provisions ofs. 433 

of the Code of Civil Procedure, the Governor General in Council con- 
sents to Chandulai Khushalji proceeding against His Highness the Sultan 
Nawaz Jung m suit No. 147 of 1893 instituted in the High Court at 

B 7 rin ^ a86d ° n the same causes of acfcion which the 

said Chandulai Khushalji may hereafter institute against His High- 

ness the Sultan Nawaz Jung in the said Court." Soon after this the 

defendant addressed a memorial to the Government of India protesting 

oflnd a fnth° D R 'h W ‘n' a ° C ° rding to a letter from the Government 
of India to the Bombay Government of the 24th October, 1894, was 

granted on the strength of the plaintiff's statement that the defendant carried 

?his a Colrt Th^def TT7' th ', n . tha l0 ° al limitS ° f tha Jurisdiction of 

T h r defe ° daDt deD,ad tb e truth of that sta.ement, and the 
Government of India thereupon suspended ” the certificate which it had 

rlrH d '?p anm r. ry t IDt0fchea,1 ^ d tradin g. whi le the defendant 
gave an undertaking to take no steps in the meantime to obtain the 

dismissal of the suit on the [361] ground of the absence of consent 

Accordingly from the 24th October, 1894, to tbe 6th November 1895 the 

question whether the defendant in faot traded within the local limits of the 
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1896 jurisdiction was under investigation by the Government of India through 
Sep. 8. the local Government for the purpose of determining whether the consent 
already granted hut afterwards suspended should he confirmed or cancelled. 

ORIGINAL In tho course of this inquiry the plaintitf forwarded a petition to the 
CIVIL. Government setting forth the particulars of the defendant s trading 

operations on which he relied. A copy was furnished to the defendant and 

21 B. 351. j 10 su bmitted a rejoinder and memorials in which he denied the existence 

of the alleged trading. Ultimately, on the 6th November 1895 the Acting 
Chief Secretary to the Bombay Government addressed a letter to the 
plaintiff’s attorneys in which he said 1 am directed to inform you that 
the Government of India have decided that the certificate granted by them 
under s. 433 of the Code of Civil Procedure authorising the institution of 
Civil suits in the High Court at Bombay by Cbandulal Khushalji against 
Hia Highness Sultan Nawaz Jung of Sbibr and Mokalla should now be 
allowed to take effect." That is. in terms, an unqualified confirmation of 
tho consent given on the 28th August, 1894. On the same date, however, 
the Acting Chief Secretary also wrote a letter to the defendant s attorneys 
as follows “ I am directed to inform you that the Government of India 
are of opinion that the point whether His Highness Sultan Nawaz Jung of 
Sbibr and Mokalla does or does not carry on trading transactions in 
Bombay appears arguable, and may conveniently ho left for decision in a 
Court of law, and that they have accordingly decided that the certificate 
granted by them under s. 433 of the Code of Civil Procedure authorising 
the institution of Civil suits in the High Court at Bombay by Chandulal 
Khushalji against His Highness the Sultan should now be allowed to 
take offect." It has boon suggested od behalf of the defendant that the two 
letters are inconsistent, that the second letter shows that the Governmen 
of India were unable to come to any conclusion as to the defendant s 
alleged trading, and consequently gave no such consent as 9. 4do 
contemplates, but virtually left it to the Court to decide whether the 
[362] defendant was entitled to the protection afforded by the section. 
In my opinion, thoro is no force in this suegestion. To see whether 
consent to the plaintiff’s suit was given or not, tho letter of the Government 
to the plaintiff and not their letter to the defendant must be looked at. 
The letter to tho plaintiff simply confirms the previous consent without; 
anv sorb of qualification. The letter to the defendant merely informs 
him of the confirmation, and in effect bells him thab tho Court is com- 
petent to go behind the consent to determine for itself upon evidence 
whether the defendant trades in Bombay, and, if it should find that he 
does Dot, to treat the consent as invalid. To say that the question ot 
trading is “ arguable” is nob to say that the Government, have arrived at 
no conclusion in regard to it. To say that it may conveniently be left for 
decision in a Court of law is not to say thab the Government are unable to 
decide it, or do not decide it, but that their decision under s. 433 is not 
final or binding upon the Court. Whether that is a correct construction 
of s. 433 is a question upon which I need not express an opinion. At 
all events the Government say thab they have decided that the previous 
consent should now be allowed to take effect. I must presume that they 
would not have so decided unless in their own ooinion the requirements 
of the section had been fulfilled, and I have r.o doubt that their letter to 
the plaintiff terminated the “ suspension ’’ of the previous certificate and 
left it whatever force it had when originally granted. The defendant 
himself in a letter to the Government of India of the 29th November, 1895, 
and in a memorial of the 27th January, 1896, called the Government’s 
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kb ?? f* sssi-jssrs 

ueieoaant; that the Government; of India saw no reason for 
mg bhe consent aooorded by them to the institution in the High Court of 
om ay o the suit filed against His Highness bv Ohandulal Khushalii ” 

Juit mus now “TT 1 ° f u tbe GoverDor G ™er a l in Council to this 

r,.! ™ b J 0 . fcaken t0 hava bo6D S^n on the 28nh August, 1894, 

inthe a Co P r r9 8° bS 1° dir6Ct Jtb0 ^ ^ « “sny'provis'ions both 
or o h f snmo e o7h d m ° enactments which require the consent of the Court 
or of some other authority as conditions under which alone suits mav in 

certain cases be maintained, and in connection with which the question 

has arisen whether the consent must be obtained before the institution of 

the suit or may be obtained afterwards. No general princinle! however 

can be ex ti acted from the cases decided upou these provisions In each 

ed7n fc ?h qUGS , fc,OD , depeDds upon bbe intention of the Legislature as express- 

must be obWined ar t S fh tl0D ' Sometimes ifc is °bvious that the consent 
must be obtained at the outset, as in s. 2 of Act XIII of 1868 whinh 

provides that suits brought against the King of Oudh cannot be ‘‘cimmen- 

“first haT°an 6 l | ^“'. h0 “ t „ the 'consent of the Governor General in Council 
first had and obtained. Section 12 of this Court’s Letters Patent 

requiring that where the cause of action arises only partly within the local’ 

mn lv hit 1 ir 6 ° f l 2° Urt “ US i be “ first obtai - d ” has bseV held °t 0 

nS l h H n f f! mU8 ‘ be granted at the time of the acceptance of the 

7the Conn of ^ £" Tf 1 bt ” tb ° A “ 8 without Jhe sknct.on 

e Court; of Wards, has been held to require the obtaining of the neces- 

sary sanction before tne suit is filed; and s. 18 of Act XX of 1863 providing 

that no suit shall be entertained under this Act without a preliminary 

application being first made to the Court for leave to institute such suft ” 

would probably be construed in the same way. In the Code of C til 

Procedure a similar construction has been placed on s. IV requiring the 

dXLfntt 6 d COU 7 tltUtion Qf O0rtaiD suits, where some of the 

wdWn th d ?r r . e8Kia ° r °“ bu3ioe8a or personally work for gain 
w.th.n the jurisdiction ; ana s, 30, which allows one or more of numerous 

’ T.Lu V f S n 8 f a “ 81n ‘ ere8t ' ‘° 3 ue, with the permission of the Court! 

on behalf of all parties interested. On the other hand if ho a TqijaI 

held under s. 440, providing that “ a suit thafi^t bi‘ 

6ft 2 V6 of°A t ctxX OU o r f 6 i 8 fi 4 tld V f- ° f Act / L o' 1858 (which corresponds w!th 

of permtsion^ should ^ eitheT^cedeTr be’’ contem ^ ^ ° btaiQiDg 

institution of the suit, the course which should alway^be^rkeiTwbera 16 
suit is brought in violation of these provisions is £ r ,! „?£ Y bei ; ea 
order that the error may be rectified. In zldulunim Begam 
it was held that ,n s. 1 of the Nawab of Surat Act. XVIII o 1848 
providing that no writ or process shall be sued forth or prosecuted ' 

(1) 12 B. 496^ ~~ 
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unless with the consent of the Governor of Bombay in Council first 
obtained, ” the expression “ sued forth ” implied that the consent was nob 
a condition precedent to the filing of tho suit, and that a consent 
subsequently given did not vitiate the proceedings. The Court at the same 
time sugg n s'od that under s. 11 of the Nawab Nazim’s Debts Act, XVII 
of 1873, and s. 2 of the Prince of Arcot’s Privilege Act, XX of 1873, 
the consent of the Government would be a condition precedent, and must 
be given before the suit is commenced. Again, in Naiuab Mahammad 
Azmai Ah Khan v. A lussami.t Ladli Begam (1) the Privy Council held 
upon the construction of ss. 4 and 6 of the Pensious Act, XXIII of 1871, 
that a suit relating to a grant of property within the meaning of the Act 
need not he dismissed because the certificate of the Collector had not been 
obtained before its commencement, but that the Court was justified in 
going on with tho suit when the certificate wa9 received. Upon the analogy 
of this decision, the Madras High Court held in Ramayyangar v. Krishnay - 
yangari 2) that, notwithstanding the terms of s. 539 oj the Code allowing 
persons to “institute” suits relating to public charities, “having obtained the 
consent in writing of the Advocate General,” a consent obtained after the in- 
stitution was good and related hacls. I agree, however, with the judgments 

in Tukaram Anant Josh i [365] v. Vitha Joshi (3) and Dincsh Chunder Boy 
v. Golam Mostapha (4) that the decision of tho Privy Council lays down 
no general principle of construction but depends upon the special language 
of the Pensions Act. Another case in which leave to bring an action was 
required by statute, but in which it was held that leave might be obtained 
after action brought, is Renault v. Blair (5). That case was decided upon 
s. 17 of the Charitable Trusts Act, 1853, which provided that “ before any 
suit, petition, or other proceeding” relating to a charity “shall be com- 
menced ” the leave of tho Charity Commissioners must bo obtained. It was 
unanimously held by the Court of Appeal, dissenting from Mr. Justice Kay, 
that although those words showed that the consent ought to be applied 
for before the action was begun, other expressions in the section implied 
that, in tho absence of the consent, the suit should not be dismissed but 
stayed until the consent should be obtained. As Lord Justice Bowen 
expressed it, they indicated that “ the absence of the consent of the 
Commissioners is only a bar to the Courts dealing with the action, and no^ 
a bar to the original institution of the suit.” 

Those cases 9how that there is no general principle applicable to the 
question, and that it must be decided exclusively with reference to the 
terms of s. 433 itself. The conclusion at which I have arrived is that the 
consent of the Governor General in Council must be obtained before the 
institution of the suit. The language of the section seems inconsistent 
with any other view. The consent is necessary to enable a sovereign 
prince or ruling chief to he “ sued in any competent Court.” “ Sued’ 
includes every part of a suit, every step in it including the filing of the plaint, 
and, therefore, the filing of the plaint must require consent as much as any 
other and later proceeding. Again, a sovereign prince or ruling chief may be 
sued with the consent of the Governor General hi Council” but not without 
such consent.” Consequently the filing of the plaint and every other step 
taken in the suit before tho coosent has been obtained is suing “without 9 uch 
consent” and, therefore, a violation of the section. Further, I agree with 
the argument [366] of Mr. Scott that the language of els. (a) aod (c) of 


(1) 9 I. A. 8. (2) 10 M. 195. (3) 13 B. 656. 

(4) 16 C. 89. (5) 45 Ch. D. 139. 
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riBrqnn *? . nta , t0 th9 ?amo oonolusion. The expnsgsion in el. (a) “ the 

V 1*? SUe hlm ' and tho ex P l ' ess *°n in el. (e) " is to be sued" 
P ”, 10 something to be done in the future, not something which lias 
n done m the past. If the oonsent might be given after suit broupht 
the Leg, datura would have said that it should not be unless te 

or desVTng to sue a suit in the Court against tho person suing 

nnd Je Kef U ? bl ?\ °l 1S ln P° SS0SS1 ° a of immoveable property 
and is being sued or is to be sued with reference to such possession.” 

then the cons ? nfc t ought to be, but has not been obtained, More 

0:ZT:^ m r: °l thesu l it ’ what isthG ^sequence ol the defect? 
Ou ht the Court to adjourn the suit to enable the consent to be obtained 

V he SU u Wheu i(i hHS b0en obfc ain 0 d ? There is nothing 

JhJ Ph 3 ^°M h m C ° d /\ a9 h6re 18 iQ S - 6of the Pensions Act and in s. 17 of 
the Charitable Trusts Act, 1853, in England, which would justify such 

, 1 thlnk lfc wou,d be inconsistent with the intention of 
a ° d fcbafc a ruling chief who has not precluded himself 
from raising the objection is entitled to apnlv for the dismissal of tne 

oaiethfl P 6 tbat i ifci3 .“ tho secbi0n - I think that in such a 

case the Court should dismiss the suit, or perhaps allow the nlaintifl to 

withdraw it with liberty to bring a fresh suit under s. 373. 

• n ThQ ?. esult of . tb * s view is fcbafc fcbe consent of the Governor General 
fh °“ n .°» 1 « lv .? n m A , ugusfc ’ 1894 - and confirmed in November, 1895, to 

MLJhTfiOT i , P "7 sd,ng aea ' n3t ” th « defendant in a suit instituted in 
March, 1893, is not a consent within s. 433 of the Code, and that it is 

Hs n v 6 alidit a v y Th° nS, > ' r the ,°S er oh J ectioDS which have been urged against 
its validity The suit must, therefore, be dealt with upon the foot, ns of 

no consent having been obtained under the section. Still it remains to 

thesuft 1 % h h ?d r 18 aD , ob . 10ot ‘ on whioh 'S necessarily fatal to 

the suit. That depends upon the further question whether the objection 

T® ‘l*?® w ^ lcb can bo and which has been waived by the defendant. 

is the absence of consent a defect in the jurisdiction [367] of the 

Court to bear and determine the suit, a defect not curable* 1 bv any 

consent or waiver on the defendant’s part? Or is it an irregularity 

in procedure in the exercise of jurisdiction, a bar to the suit fatal if pro- 

flnHM j le f ad > d ’ bUt ID . the , nafcu ^ e of a Personal privilege which the person 
entitled to it may waive by submitting to the jurisdiction and electing that 
the smt shall be tried on the merits ? In my opinion it has nothing to do 

rntnrT d f 11 °^ , / XC9 ?u m fche l oose 3e °" in which jurisdiction is conti- 
nuaily confounded with procedure. At all events, if it can properly be 

called a question of jurisdiction, it is not so in the sense in which it is 

true that consent cannot confer jurisdiction, or that defects of jurisdiction 

?« a nn?n b Kf W ^ V0d ‘ * 8Uit whicb ’ as regards nature and class, 

is undoubtedly within the general jurisdiction of this Court, a suit for 

tT h T ^ ,u rea i ° f r C °“ traC u’ f °, r Whi0b ’ aS the cause of aefci0D ^ose in 

SidAr r i o th f ik° a T lD ?i fc8 ‘ eave ofthe Courfc was first Obtained 
under ol. 12 of the Letters Patent. The Court has thus jurisdiction 

over the subject-matter, but in the exercise of that jurisdiction a 

particular rule of procedure requires the consent of the Governor General 

in Council before the suit can be entertained against this particular 

defendant The absence of consent was, therefore, a good ground of 

objection to the hearing, a special defence which the defendant w^s entitled 

by the section to plead as a bar to the suit. The fact, however that a 

particular defence is allowed by statute in a suit within the general 
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jurisdiction of the Court, and maybe fatal to the suit in limine, does not 
in that event withdraw the suit from the Court’s jurisdiction. I infer from 
a passage in the judgment of the Calcutta High Court in Beer Chunder 
Manikkya v. Baj Coomar Nobodccp Chunder Deb Burmono (l) that the 
learned Judges were of opinion that s. 433 created a privilege which 
mieht he waived, and that in an unreportod case a Division Bench of the 
same Court refused on appeal to allow a ruling chief to take the plea of 
no jurisdiction, because he had not taken it in the lower Court. It 
appears to me that the principle which governs this case is stated in the 
following passage in the iudgmeut of the Privy Council in Ledqardv. 
Bull (2): — “The District Judge was perfectly competent to entertain and try 
the [368] suit, if it were competently brought, and their Lordships do not 
doubt that, in such a case, a defendant may be barred by his own conduct 
from objecting to irregularities in the institution of the suit. When the 
Judge has no inherent jurisdiction over the subject-matter of a suit, the 
parties cannot by their mutual consent convert it into a proper judicial 
process, although they may constitute the Judge their arbiter, aDd be 
bound by his decision on the merits when these are submitted to him. But 
there are numerous authorities which establish that when, in a cause 
which the Judge is competent to try, the parties without objection join 
issue and go to trial upon the merits, the defendant cannot subsequently 
dispute his jurisdiction upon the ground that there were irregularities in 
the initial procedure which, if objected to at the time, would have led to 
the dismissal of the suit. The present case does not come strictly within 
these authorities, because the defendant’s flea was stated before issue 
was joined on the merits, and, in reliance on that plea, he objected to the 
case being tried, and withheld Pis objections to the validity of the patent. 
It is, therefore, necessary to consider the facts from which their Lordships 
are asked to infer that the defendant did, in point of fact, waive all 
objection to the competency of the suit, and eDgage that the cause shall 
bo tried on its merits by the District Judge.” 

In the present case, the Court is “ perfectly competent to entertain 
and try the suit if it were competently brought;” the Judge has “ inherent 
jurisdiction over the subject-matter of the suit ; ” the cause is one which 
he is “ competent to try.” The terms f s. 433 providing that a ruling 
chief may, with the consent of the Governor General in Council but not 
without such consent, be sued in any competent Court” imply that the 
giving of the consent is one thing and the competency of the Court 
another: that the Court may still be " competent,” though by want of 
consent the defendant is protected. The defendant, therefore, ' may be 
barred by his own conduct from objecting to “ irregularities in the insti- 
tution of the suit.” The absence of consent is such an irregularity : it 
exactly corresponds to their Lordships’ description of ” irregularities in 
the initial procedure which, if objected to at the time, would have led to 
the dismissal [369] of the suit.” If the defendant by filing a written 
statement directed entirely to the merits, and allowing the suit to be actually 
three times on the board for hearing and final disposal, did Dot in strictness 
“ join issue and go to trial upon the merits,” the question still remains 
whether at all events it is not to be inferred from the facts that be waived 
all objection to the competency of the suit, and engaged that the "cause 
should be tried on its merits ” In Moore v. Qamjeei 3), the same principle 

(1) 9 C. 535 (556). (2) 13 I. A. 134 (145). (3) 25 Q. B. D. 244. 
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was applied to a oase more nearly resembling the present in this respect, 
that the initial irregularity” was the absence of a consent required by 
statute for the bringing of an aotion. That was an application by the 
defendant for a prohibition directed to the Judge of the Countv Court in 
which the action was brought, to prohibit the proceedings. By s. 7-1 of 
the County Courts Act, 1888. as the defendant did not at the time of 
commencing the action dwell or carry on business within the district of 
the County Court, but had carried on business there within six months 
before the commencement, the action could only be brought against him 
in that Court by the leave of the Judge or Registrar. The plaintiff without 
obtaining the necessary leave brought his action, which was an ordinary 
action for specific performance of a contract, which the County Court was 
competent to try. The defendant appeared by a solicitor, and the case 
was heard and partly determined, and adjourned to a future day. At the 
hearing on the second day, the solicitor for the defendant for the first time 
took the objection that the Court had no jurisdiction to entertain the action, 
as no leave had been obtained to bring the action in that Court. The 
Judge held that the defendant, by appearing and contesting the action, 
bad waived the objection ; and he proceeded with the hearing. The de- 
fendant’s application for a prohibition came before Mr. Justice Cave and 
Air. Justice A. B. Smith. They held that the County Court Judge was right. 
Id his judgment Mr. Justice Cave said (pp. 246-247): “There are two 
senses in which it may be said that there is no jurisdiction to entertain 
an action — first, where under do circumstances can the Court entertain the 
particular kind of action, as in cases within s. 56 of the Act — that is, libel, 
slander, [370] seduction, or breach of promise of marriage; secondly, there 
are the cases provided for by s. 74, when under certain circumstances leave 
can be given to bring an action which the Court could not otherwise enter- 
tain ; in these cases there is no want of jurisdiction over the subject-matter 
of the action, but leave is required in the particular case before the Court 
can entertain the action, and it is an objection which may be taken to the 
hearing of the action that the defendant does not dwell or carry on his 
business within the jurisdiction, and leave has not been obtained" In the 
present case the plaint was issued, and the case was heard and partly 
decided before the objection was taken. There is always some difficulty in 
drawing an analogy between proceedings in the High Court and proceed- 
ings in the County Court, because the High Court has jurisdiction by the 
common law, whereas the jurisdiction of the County Court is entirely 
created by statute ;but there is some analogy between such a case as the 
present and a case in the High Court where it is sought to serve a writ on 
a defendant who is resident abroad. In such a case in the High Court, if 
the defendant is served, and takes any step in the action except moving to 
set aside the service, he waives the objection of want of jurisdiction, tnd 
cannot be heard ; hut a conditional appearance mav be entered, which has 
not the effect of waiving the defendant’s right to object to the jurisdic- 
tion. In my opinion the case is much the same in the Countv Court 
Part III of the County Courts Act, 1883, is headed ‘Jurisdiction and 
Haw, and Part IV, which includes s. 74, is headed ‘ Procedure and Trial ’ 

It seems, therefore, that cases which are within s. 74 would come under 
the head of procedure rather than under the head of jurisdiction, although 
no doubt this Court would have power to issue a prohibition in a proper 
case. I think, therefore, that the objection to the jurisdiction of the Court 
may be waived by taking any step in the proceedings before applying to 
dismiss the action ; and this view is borne out by a case which was not 
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cited in argument — In rc Jones v. James (1).” That was a case in which 
15 fie, J-, held that an objection to the validity of an order granting leave 
to the plaintiff r.o issue a summons against the defendant was waived by 
the conduct of [371] the defendant, after being served with the order and 
summons, in appearing before the County Court and giving notice to the 
clerk of his intention to set up the statute of limitations as a bar to the 
plain! ill’s claim. 


The distinction drawn by Mr. Justice Cave between cases where there 
is a want of jurisdiction over the subject-matter of the action, where 
under no circumstances can the Court entertain the particular kind of 
action, ” and cases where, jurisdiction over the subject-matter existing, 
leave is required in the particular ca^e before the Court can entertain 
the action,” exactly corresponds with the distinction drawn by the Privy 
Council in Lcdgard v. Bull between the absence of inherent jurisdiction 
over the subject-matter and initial irregularities in the institution of a suit 
which tho Court is competent to try. The present is not a case “ where 
under no circumstances can the Court entertain the particular kind of 
action, ” but "leave is required in tho particular case before the Court can 
entertain the action.” The absence of such leave is " an objection 
which may b6 taken to the hearing of tho action.” In the Code of Civil 
Procedure, just as in the County Courts Act. 1888. tho section requiring 
leave does not come under the heading of "jurisdiction,” but under a 
heading referring to procedure: it is not, as if it were a kind of proviso to 
s. 10 or illustration to s. 11, placed in Chapter I which specifically relates 
to the jurisdiction of the Courts,” but in Chapter XXVIII which is 
included in Part ill " of suits in particular cases,” and clearly relates to 
procedure. If Mr. Justice Cave’s principle applies, an objectiou to the 
jurisdiction based on the absence of couseut under s. 433 would be waived 
by taking any step in tho proceedings before applying to dismiss the suit, 
even, if one decision in In re Jones v. James is right, such a step as formally 
declaring an intention to rely upon a particular technical defence other than 
the absence of couseut. A fortiori , it would be waived by formally pleading 
to the merits. 


There is another point of view from which the question may be 
regarded. What s. 433 does is to create a personal privilege for sovereign 
princes and ruling chiefs and their ambassadors aod envoys. It is 
a modified form of tho absolute privilege [372] enjoyed by independent 
sovereigns and their ambassadors in the Courts in England, in accordance 
with the principles of international law. The difference is that while in 
England the privilege is unconditional, dependent only on the will of the 
sovereign or his representative, in India it is dependent upon the consent of 
the Governor General in Council, which can be given only under specified 
conditions. This modified or conditional privilege is, however, based upon 
essentially the same principle as the absolute privilege, the dignity and 
independence of the ruler, which would be endangered by allowing any 
person to sue him at pleasure, and the political inconveniences and compli- 
cations which would be the result. If then s. 433 constitutes a modification 
of the international rule for Indian purposes, and if the absolute privilege 
given by that rule may be waived by the independent sovereign, it seems 
to follow a fortiori that the modified privilege given bv the section may be 
waived by the ruling chief. In the recent case of Mighell v. The Sultan 


(1) 19 L. J. (Q. B.) 257. 
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/ Johore (1); the Court of Appeal were agreed that an inlependenb 
sovereign may, when sued, waive his privilege and elect; to submit to the 
junsdmbton by appearanoe to a writ ; and in Taylor v. Best (2) it was held 
that an ambassador who, in an action brought against him, appeared, 
pleaded, joined issue, and obtained a rule for a special jury to try the 
action, was estopped from afterwards settiug up his privilege. In India, 
before the enactment of s. 433 of the Code of 1877, the privilege of inde- 
pendent sovereign princes stood on exactly the same footing as in Ensland 
—Jwala Pershad v The Rana of Dholepore (3), Phummun Lai v. Raja 
Shams her Parkas(i) and Ladkuvarbai v. Ghocl Shri Sersangji Pratab - 
sangji{5 ), where the Court, at p. 160 of the report, distinctly implied that the 
defendant might have waived his privilege by acquiescence in the jurisdic- 
tion of the Court. No doubt the question of privilege now deceuds on the 
construction of s. 433, and I am alive to the danger of pressing too far 
an analogy between a rule of international law and .a specific enactment 
of the Legislature. But is there anything in the [373] section which 
suggests that the Legislature for the first time in 1877 intended that 
the privilege of a ruling chief, an ambassador, or an envoy, could not be 
waived however willing or even anxious he might be that a suit brbught 
against him should be decided on the merits ? In such a case it might 
happen that none of the conditions speci6ed in els. (a), (b) or (c) of the sec- 
tion existed, ana that, therefore, the consent of the Governor General in 
Council could not legally be given. Such a suit as that in Miqliell v. The 
Sultan of Johore , if brought in India, would be an instance. If in such a 
suit the privilege could not be waived, the result would be to fasten upon 
a ruling chief, ambassador, or envoy an absolute incapacity for being sued 
which neither he nor the Governor General in Council could got rid of, 
and thus to impose a far greater correlative disability on persons dealing 
with him than that imposed by the corresponding privilege in England. I 
do not believe that the Legislature intended s. 433 to have such results, or 
desired to he more anxious for a ruling chief’s dignity and interests than 
the ruling chief himself. On the contrary, els. (a), ( b ) and (c) imply that a 
ruling chief who becomes a suitor, or a trader, or a "land-holder in our 
territories may fairly be subjected to the incidents of the position he has 
ohosen to assume.” Why should not a ruling chief who goes still further, 
and assumes the position of voluntarily submitting to the jurisdiction in 
a suit brought against; him, be fairly subjected to the incidents of that 
position ? At one time, I felt some difficulty on account of the words in 
8. 433 but not without; such consent,” which suggested an absolute pro- 
hibition. Upon consideration, however, I do not think that these words 
affect the question of waiver: their effect, apart from waiver, is to make 
the consent of the Governor General in Council necessary before any 
step can be taken in the suit. 

The question, then, is whether the defendant before raising this 
objection took any step in the proceedings, from which it should be inferred 
that he waived all objection to the competency of the suit, and engaged 
that the cause should be tried on the merits.” To this question only one 
answer is possible. From the filing of his written statement on the 

^ ugusfc ’ 1893> fco t 374 ] bis attorney’s letter of the 21st May, 
1894, he never made the remotest suggestion that he disputed the juris- 
diction of the Court on the ground of want of consent or otherwise. His 


(11 (1894) 1 Q. B. 149. (2> 14 C. B. 487. 

(4) 10 P. R. 218. (93 P. R. 1875). 


(3) 8. D.A.N.W.P. 1863, Pb. I, p. 
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written statement was directed exclusively to the merits, to a denial of 
the claim, and an assertion of a set-off. He filed his affidavit of docu- 
ments, obtained a Judge’s order compelling the plaintiff to do the same, 
and took steps in execution of that order as to costs after his additional 
written statement objecting to the jurisdiction bad been filed. He allowed 
the suit to be three times on the board for hearing, and it would have been 
actually hoard and disposed of, but for consent orders for its postponement 
to enable him to complete inspection of the plaintiff’s documents and to 
apply for a commission to examine witnesses. His application for the com- 
mission and the affidavits supporting it implied throughout that he was 
anxious that the suit should be tried on the merits, and in one of those 
affidavits ho asserted his position as Sultan of Shihr and Mokalla, Dot for 
the purpose of defeating the suit for want of jurisdiction, but as a ground 
for his examination, as in previous suits, on commission and not in Court. 
As late as March, 1894, he took steps for adding the names of other persons 
to be included in the commission, and it was not till near the end of May, 
when, being pressed by the plaintiff's application for the revocation of the 
commission and for the examination of himself and his witnesses on tbe 
ground that the commission was a mere pretext for delay, that he at last 
objected to the Court’s jurisdiction. At the time when that objection was 
first raised, the whole of tbe costs of the suit prior to the actual hearing 
had been incurred. For nearly a year, he acted in every possible way as 
a litigant anxious for a decision of the Court on the merits ; if even a 
litigant engaged that a cause should be tried on the merits be has done so;, 
and it would, in my opinion, be inequitable to the last degree to allow him 
now to recede from that position and to avoid a trial of the issue raised by 
himsolf whether it is he or the plaintiff that has broken the contract 
between them. I am of opinion that he cannot do so. 

Mr. Scott did not contend that, if the absence of consent under 
s. 433 could be waived, such acts as the defendant’s would not amount to- 
waiver. In some of the affidavits, however, and [375j in the additional 
written statement, it is suggested that at the time when the original written 
statement was filed, the defendant and his advisers were ignorant of tbe 
existence of his privilege, and that they pleaded it as soon as they were 
aware that they could do so. All the facts, however, were necessarily 
within tbe defendant’s knowledge, and what he seeks to rely on is mistake 
or ignorance of the law. It is clear from the last paragraph of the affidavit 
of Abdul Habib bin Abdulla made on the 23rd December, 1893, in support 
of the aDplication for the commission, and from the fifth paragraph of the 
affidavit of Krishnarao Vinayak made on the 20th September. 1894, that 
on the former date the defendant’s attorneys as well as himself must 
have known that, besides being a resident of Hyderabad, he was the* 
Sultan of Shihr and Mokalla entitled to a salute of twelve guns, and claim- 
ing the privilege of exemption from personal appearance in Court. I do 
not lay stress on the allegation in the sixth paragraph of the plaintiff’s 
affidavit of the 1 7 fch September, 1894, that, during the argument on tbe 
summons for a commission, the defendant’s counsel in reply to an obser- 
vation from the Bench expressly stated that this client did not intend 
to raise at the hearing an objection to the jurisdiction founded on the plea 
of sovereignty. That allegation is made upon information and belief; in the 
affidavit s reply of Krishnarao Vinayak it is denied that the defendant’s 
counsel ever waived the question of jurisdiction ; ” and tbe notes of the 
learned Judge make no reference to the subject. I observe, however, that- 
Krishnarao Vinayak, so far from meeting with a speoifio denial fehe- 
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plaintiff s apeoifio Bfcafcemenfc that on that occasion the defendant’s counsel 1896 
alleged that his client was a sovereign prince and the recipient of twelve Sep. 8. 

guns of honour, says that the counsel for the defendant was obliged to 

state the position in life held by the defendant as the ground for the Original 
defendant s exemption from personal appearance in Court.” In tho addi- CIVIL, 

tional written statement, the defendant says that it was only in the latter — 
part of April, 1894, that he beoame aware of the provisions of s. 433 of the 21 B 8fll * 
Code. A similar plea was raised by the defendant in Moore v. Gamgee , 
where it was contenued, in reference to the question of waiver, that “ the 
objection was taken as soon as the defendant ’s T376] solicitor became 
aware of the want of jurisdiction.” In dealing with that objection, 

Mr. Justice Cave said : The defendant knew as a matter of fact that he 
lived out of the jurisdiction, and, therefore, he ought to have known as a 
matter of law that there was a want of jurisdiction unless leave had been 
obtained.” So here the defendant knew as a matter of fact that he was 
the ruling chief of Sbihr and Mokalla, and, therefore, he ought to have 
known as a matter of law that there was a want of jurisdiction unless the 
consent of the Governor General in Council had been obtained. For theso 
reasons, l am of opinion that the defendant has waived the objection to 
the jurisdiction, that the preliminary issue as to the jurisdiction must be 
decided in favour of the plaintiff, and that the suit must be heard and 
determined on the merits. 

Attorneys for the plaintiff Messrs. Framjee , Moos and Mehta. 

Attorneys for the defendant .-—Messrs. Crawford , Burder dt Co. 


21 B. 376. 

APPELLATE CIVIL. 

Before Chief Justice Farr an and Mr. Justice Strachey. 


Harilal Pranlal and others { Original Defendants Appellants v. 

Bai Rewa ( Original Plaintiff Respondent * [10th December, 1695 j 

■Reversioner - Right accruing after the death of widow- Adoption-Invalid adoption bu 
widow— Suit by reversioner after widow's death— Limitation— Limitation Act (XV 
of 1877, sell. 11, arts. 118, 141 — Will— Construction— Bequest to wife—" Take 
possession of and enjoy Direction that she was to be owner just as Ustator was 
owner — Life- in terest. 


A claim by a reversioner to recover his share of the property of a Hindu who 
has died leaving a widow, accrues from the death of the widow, and, as to 
immoveable property, art. 141 of Act XV of 1877 allows twelve years within 
which to briDg a suit. An adoption to the deceased taking place in the mean- 
wbile, does not ourtail such period or impose upon the reversioner the necessitv 
of filing a suit to have it declared invalid during the life-time of the widow undeV 
pain or losing the inheritance upon the widow’s death. Article 118 of Act XV 
of 1877 does not operate to give validity by lapse of time to an invalid adoption 
if no suit is brought by the reversionary heirs within six years of its taking place 
to obtain a declaration that it is invalid. & ^ 


[877] Where a Hindu by his will directed that after his death his wife was 
to take possession of and enjoy his property, and in another passage declared 

that just as he was the owner so she was to be the owner,” but there were no 

words of inhen ance used, nor did he directly give his wife any power of 
disposition over the property, J F 

Held, that she took only a life-interest in the property. 


• Appeal No. 100 of 1894. 
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The Courts have always leaned against such a construction of the will of a 

Hindu testator as would give to the widow unqualified control over his property. 

F., 24 A. 105 = 22 A.W.N. 10; R., 24 B. 260 = 1 Bom. L.R. 799 ; 35 B. 279 = 13 Bom. 

L.R. 471 = 11 Tnd. Cas. 547 ; 25 C. 354 ; 8 Bom. L.R. 482 (486) ; 1 S.L.R. 211; 

D.. 27 C. 44 ; 27 C. 649 = 4 C.W.N. 337.] 

Appeal from the decision of Rao Bahadur Lai shankar Umiashankar, 
First Class Subordinate Judge of Ahmedabad. One Pranlal Narotam died 
on the 17th May, 1875, leaving a widow Ujam. and three daughters, viz. t 
Rewa (the plaintiff), Bai Parvati (defendant No. 2), aod Bai Kashi (defend- 
ant No. 3). Parvati was his daughter by his wife Ujam. Rewa and 
Kashi were bis daughters by other wives who predeceased him. 

By his will Pranlal directed that after his death his wife Ujam should 
take possession as owner. Then after making certain provision for his 
daughters Kashi and Parvati he again directed his wife to take possession 
after his death, and added ; “Just as I am the owner of the property at 
present, in the same way after my death my wife Ujam is the owner.” 

Ujam died on the 26th March, 1890, and on the 5ih April, 1893, the 
plaintiff brought this suit to recover her share of her father Pranlal* 8 pro- 
perty. She alleged that under Pranlal’s will Ujam had enjoyed the pro- 
perty during her life and that on her death the property so far as it had 
not been specifically disposed of by Pranlal’s will was divisible among his 
three daughters and hoirs. 

The defendants denied that Pranlal had made a will, and contended 
{inter aha ) that the will alleged by the plaintiff was forged ; that defend- 
ant No. 1, who was the only son of Parvati, had been adopted by Ujam 
on the 8bh November, 1882 ; that the plaintiff had had full knowledge of 
the adoption ; that any claim to set aside the adontion was barred by 
limitation ; that according to the custom of the caste to which the parties 
belonged, an only son and a daughter’s son could be adopted, and that 
Ujam got a certificate of administration independently of the will. 

The Subordinate Judge held the alleged adoption to be invalid, and 
that the will was proved, and that the plaintiff was eutitled to recover. 

[378] Defendants appealed. 

Gokaldas K. Parekh, appeared for the appellants (defendants). — The 
adoption of defendant No. 1 by Ujam may be invalid, but the plaintiff cannot 
now question it. She ought to have sued to sob it aside within six years 
a / ter 1^82 — Limitation Act (XV of 1877), art. 118. She knew of the adop- 
tion in that year. She is now barred by limitation, and the adoption stands. 

Next we contend that under Pranlal’s will, Ujam took the property 
absolutely. Her daughter Parvati, therefore, is the cnly person entitled 
to succeed to the property as her heir. The plaintiff has no claim. 

Govardhanram M. Tripathi appeared for the respondent (plaintiff). — 
The plaintiff sues as reversionary heir of Pranlal entitled to his property 
on the death of his widow Ujam. She died in March, 1890, and our 
cause of action then arose, and from that date we have twelve years in 
which to sue. The alleged adoption of the first defendant has been found 
invalid. An invalid adoption does not affect fcbe right of the reversionary 
heir. Such an adoption cannot become valid against her by lapse of 
time. As to the will, it did not give Ujam the property absolutely under 
it ; she takes only a widow’s estate for life. 

JUDGMENT. 

Farran, G.J. — This is an appeal from the decree of the Subordinate 
Judge. First Class, at Ahmedabad. The property in suit belonged to one- 
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Pranlal Narotam. He died at Nadiad on the 17th May, 1875, leaving a 1895 
widow Ujam and three daughters, the plaintiff Rewa, and the defendants Deo. 10 . 
Kashi and Parvati. The last-named defendant was the daughter of ” 
Pranlal by his wife Ujara. Rewa and Kashi were his daughters by other APPEL- 
wivos who predeoeased him. late 

It is the ease of the defendants (other than Kashi) that Ujam adopted 
Parvati’s only son, the defendant Harilal, on the 8th November, 1882. 21 B 376 e 
The Subordinate Judge, without recording any finding as to the factum 
of the alleged adoption, has decided against its legal validity. The correct- 
ness of his decision on that point has not been questioned before us. 

Ujam died on the 26th March, 1890, and since then, if not before, the 
defendants Harilal and Parvati have been in possession of the property. 

[ 379 ] The plaintiff R6wa filed the present suit to recover her share 
of her father’s estate on the 5th April, 1893. Her case is that her father 
Pranlal left a. will (Ex. 54), and that Ujam in accordance with its terms 
enjoyed the property of Pranlal during her lifetime, and that now, in so 
far as that property is not specifically disposed of by the will, it is divisible 
amongst the three daughters and heirs of Pranlal. The Subordinat 
Judge has found in favour of the will. The parties have not objected here 
to that finding. 

The only points urged before us are (1) That the suit is barred by 
limitation. (2) That on the true construction of the will, Pranlal’s widow 
Ujam took an absolute interest in the residue of his property, which on 
her death devolved upon her heir, her daughter Parvati, to the exclusion 
of the other daughters of Pranlal. 

As to limitation, we consider that the suit is not time-barred. The 
plaintiff’s claim to recover her share of the residue of her father’s property 
accrued on the death of Ujam, and as to the immoveable property, 
which alone has been decreed to her, she had, under art. 141 of the Limi- 
tation Act 'XV of 1877) twelve years within which to sue for her share in 
it. The alleged adoption, if it in fact took place, did not, we think, curtail 
that period, or impose upon the plaintiff the necessity of filing a suit 
to have it declared invalid during the lifetime of Ujam under pain of 
losing her inheritance uppn Ujam’s death. Whatever may have been the 
law under the earlier Act (IX of 1871), art. 118 of the present enactment 
(Act XY of 1877) does not, we think, operate to givo validity by lapse of 
time to an invalid adoption, if no suit is brought by the reversionary 
heirs within six years of its taking place to obtain a declaration that it is 
invalid. Upon this point there has been a consensus of opinion in most of 
the High Courts, and it must now, we think, be taken to be concluded 
by authority. We refer to the cases cited below(l). Were, however, 
the question still open, we do not think [ 380 ] that in this case the 
knowledge of the defendant Harilal’s alleged adoption by Ujam has been 
satisfactorily brought home to the plaintiff, nor does Harilal appear to 
have had any such exclusive possession of the property during the lifetime 
of Ujam as would have thrown upon the plaintiff the necessity of taking 
action under art. 118 in order to protect her reversionary rights. We 
proceed to consider the construction of the will. 

(1) Laid Porbhu v. J. Mylne, 14 C. 401 (410) ; Basdeo v. Gopal, 8 A. 644 ; Ganga 
8ahaiv. Lekhraj Singh, 9 A. 263 (267); Nalhu Singh v. Gulab Singh, 17 A. 167; 

Padajirav v. Ramrav, 13 B. t 160 (165) ; Kvlgavda v. Lingavda, P.J. (188g,i, p, 86 ; 

Fannyamma y. Manjaya, P.J. (1895), p. 395 ; 21. B p. 159. 
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When Ujarn applied fora certificate of administration to the estate of 
Pranlal she ignored the will; but the District Court on the application of 
the plaintiff aud the defendant Kashi held it proved and granted a certifi- 
cate to Ujarn under it. In the present suit the defendants other than 
Kashi contested its execution in the lower Court and did not there contend 
that it gave power to Ujarn to dispose of the residue after her death, or 
that its terms conferred upon her an absolute interest. That construction 
of the will has been for the first time contended for before us in appeal. 
The scheme of the will is this : — The testator states his object in making 
it to be that his property may not be misappropriated and that 
his funeral and obsequial ceremonies may be performed and that 
somo portion of his property may be spent in charity. IIo then gives 
a description ol his possessions of which he declares himself to be the 
owner as long as he lives, and directs that after his doath his wife Ujarn 
is to take possession as owner. After this he makes provision for the main- 
tenance of his widowed daughter Kashi and directs Ujarn to give a house 
and some nrdas to Parvati and Rewa upou (as we read it) his death. He 
then again directs that his wife is to take his property into her possession 
after his death and adds; “Just as I am the owner of the property 
at presont, in the same way after my death my wife Ujam is the owner. 
Then he directs certain ceremonial and charitable outlays to be made by 
her ; appoints trustees to seo that they are carried out, and finally directs 
that his wife is to enjoy the remaining property. 

His main objects appear to be the protection of his property and the 
maintenance of his wife and children. His wife is to take possession of 
and enjoy the property, but he adds to this no words of inheritance, nor 
does he directly give her any power of disposition over it. Th6 Courts have 
always leaned against such [381] a construction of the will of a Hindu 
testator as would give to his widow unqualified control over his proporty. 
By the use of such expression as “ray win is the owner after me” or my 
wife is the heir ” it is usually understood that the testator is providing for 
the succession during the lifetime of the widow and not altering the line 
of inheritance after her death. In the present case the testator is no 
doubt very emphatic in his declarations that his wife is to be the owner 
after his death, in one nassage stating that just as he is the owner so she 
is to be the owner. The phrase is, however, ambiguous. It may mean 
that he intended emphatically to protect her peaceable possession and 
management during her lifetime against the claims of the husbands of 
his daughters and their own : or it may be intended to confer as full 
ownership and oower over the property as he had. The latter construction 
did not, however, occur to the parties or to the Court below. It is 
suggested here for the first time in appeal. If it were the clear and oulv 
construction of the will wo should have been forced to give effect to it 
even now, but it is nob. We entertained during the argument and still 
entertain doubts as to what the testator really intended, but the appellant's 
pleader has failed to convince us that the construction put upon the will 
by the lower Court is erroneous. We confirm, therefore, its decree with 
costs. 

Decree confirmed. 
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Before Mr. Justice Parsons and Mr. Justice Gandy. 


Gawp ATT ( Original Plaintiff), Appellant v. Gang ar am and others 
( Original Defendants), Respondents * [11th November, 1895.] 

Land Revenue Code [Bom. Act V of 1879b as. 56, 57, 150 and 153 — Sale for arrears of 
assessment — Confirmation of sale by Collector — Forfeiture — Declaration of for- 
feiture -Sale not invalid although no declaration of forfeiture . 

A sale of a holding foe default of payment of assessment is not invalid although 
prior to the s*le there has been no declaration of forfeiture by the Collector. The 
declaration is not so essentially a necessary preliminary of a sale that without it 
the sale is illegal and iovalid. Toe fact that a sale has takea plaoe is primi 
facie evidenoe that forfeiture had been declared. 
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Civil. 
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[382] SECOND appeal from the decision of A. Steward, District 
Judge of Ahmednagar, confirming the decree of Rao Saheb G. N. Kelkar, 
Subordinate Judge of Sangamner. 

On the 21st February, 1880, certain land of which one Mukba Vithu 
was the registered occupant wa9 sold for arrears of assessment due to 
Government. Mukta was then in possession of part of the land ; the rest 
was in the possession of other persons who were apoarently nob the 
registered oocupants. At the sale one Yeshvant became the purchaser 
and he afterwards re-sold one-third of it to Mukta and assigned the remain- 
ing two-thirds to the plaintiff. 

In 1892 the plaintiff sued the defendants to recover possession of the 
two-thirds share assigned to him, alleging that they were in possession, but 
he did not know under what title. 

The defendants answered (inter alia) that their land was never sold 
to their knowledge ; that they had never been out of possession, and that 
they had no knowledge of the assignment by Yeshvant to plaintiff. The 
Subordinate Judge dismissed the suit. 

On appeal by plaintiff the Judge raised only one issue, viz., as to the 
validity and binding effect of the revenue sale. He held that the sale 
was invalid and nob binding on the defendants and he confirmed the 
decree. The following is an extract from his judgment ; — 

“ This sale took place in 3880, and Government Resolution No. 4000, 
dated 31st July, 1879, the last day of the revenue year, directs that 
failure in payment of land revenue makes the occupancy liable to forfeiture. 
The Collector is empowered to declare the occupancy forfeited at any 
time after the arrear is due. Forfeiture takes place when the Collector 
declares it. He can declare it at the end of the period named in the notice. 
There is nothing to show that in this case the holding was forfeited before 
it was sold for default in payment of assessment ; there was no declaration 
of forfeiture by the Collector. I agree with the Subordinate Judge in holding 
that the sale is not valid or binding on respondents. Assuming, however, 
that the sale was valid and binding, it rather appears to me, as it does also 
to the Subordinate Judge, that there was some collusion between Mukta and 
Yeshwant Sonwani, the purchaser at the revenue sale. I think that Yesh- 
vant Sonwani was merely the nominal purchaser, and this would appear to 
be the ease from the fact that the status quo ante remained, and that no 
attempt was made for eleven years to oust those who had occupied the land 

* Second Appeal No. T80 of 1894. . . 
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before the revenue sale. Yeshvant Sonwani afterwards disposed of his 
right such as it was under the revenue sale to the present plaintiff. What 
his object in doing this was does not appear, more especially as he admits 
[383] having re-sold to the khatedar Mukta his share of the land in dispute, 
though it was included in the revenue sale. This lends belief to the theory 
that at the revenue sale the purchase by Yeshvaat Sonwani was collusive, 
at any rate as regards Mukta. The plaintiff brought this suit in the 
twelfth year to recover possession, if Dossible, of his two-thirds share in 
the land which was conveyed to him by Yeshvant Sonwani. He could not 
gain more by his assignment than Yeshvant had gained in his purchase at 
the revenue sale and that was nothing, as the sale was invalid. This faot 
also renders the suit time-barred, for the adverse occupation of defendants 
extended back for some time before the revenue sale and for eleven years 
afterwards ; the defendants have clearly been in possession of the land in 
their own right for more than twelve years. As I agree with the Subor- 
dinate Judge in considering the sale invalid, because prior bo it there was 
no declaration of forfeiture by the Collector, I confirm the decree.” 

The plaintiff perferred a second appeal. 

Ghana sham N . Nadkarni , for the appellant (plaintiff). — The Judge 
did not raise proper issues. There is no dispute as to the sale having taken 
place for arrears of assessment. The first question that ought to have been 
deterraioed is whether the entire holding was sold, or whether only a share 
therein was sold. We contend that a9 the sale was effected against Mukta, 
the registered occupant of the holding, the entire holding was sold free of 
incumbrances. Even if there be uothing on the record to show that 
there was declaration of forfeiture prior to sale, still as the sale did 
actually take place, forfeiture must be presumed. But we submit that there 
is no provision of the Land Revenue Code which makes it incumbent upon 
the Collector to declare a forfeiture in the case of every sale. The Code 
provides for forfeiture, but does not lay down that a sale without for- 
feiture shall be invalid. Whether there was a forfeiture or no, the property 
having been sold for crown-dobb, the purchaser acquired title to it. 

Gangaram B. Rele , for the respondents (defendants). — Under the 
provisions of the Land Revenue Code forfeiture prior to revenue sale is 
necessary. The provision as to forfeiture in the Code would be nugatory 
if sales without Drior forfeiture ware upheld. Wo rely on Gooind v. 
Bhhoa (l). The Judge has found that the sale was collusive. 


JUDGMENT. 

Parsons, J. — The Judge of the lower Court evidently is of oninion 
that a sale duly confirmed by a Collector of a holding [ 384 ] for default 
of payment of assessment is invalid if prior to the sale there was do 
declaration of forfeiture by tbe Collector. lean find no authority for such 
a proposition. Tbe cases cited, Venkatesh v. Mhal Pai (2) and Dasharatha v. 
Nyahalchand (3), do nob decide this. Section 56 of the Land Revenue 
Code enacts that a failure to pay arrears of land revenue makes the holding 
liable to forfeiture, whereupon, that is to say in which case, the Collector 
may sell the holding. Section 153 enacts that the Collector may deolare 
the holding ho be forfeited to Government and sell or otherwise dispose of 
the same. A declaration of forfeiture may be necessary for some purposes, 
e.g., it was admitted, I will not say whether rightly or wrongly, to bo 
necessary to extinguish existing incumbrances in Govind v. Bhiwa .(l) 


(1) P.J. (1695), p. 70 (72). 


(2) 15 B. 67. 
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bub I o&QDob hold that it is so essentially a necessary preliminary of a 
sale that a sale without it would be altogether illegal and invalid. 

Again, the only reason why the lower Court has held that there was 
no declaration of forfeiture is because there is no written declaration of 
Buoh filed among the sale proceedings. This is quite insufficient to justify 
a finding in the negative on a point that was not taken by the defendants 
and on which there wa3 no issue. It is nowhere 9aid in the Act that the 
declaration must be in writing, and I think that evidence ought to have 
been tiken by the Court before the point was deoided in the negative. 
The fact that a sale has taken place is to my mind strong prima facie 
evidence that forfeiture had been declare!. The Division Bench in 
Qovind v. Bhiwa (l) apparently was of a contrary opinion. The point is 
not one of any importance, sinoe by proper enquiry it can be definitely 
determined in each case whether a forfeiture has been declared or not. 
In the preseat case suoh a determination is unnecessary. Had it been 
necessary I should have ordered further enquiry. 

The decision, then, of the Distrioc Judge as to the invalidity of the 
sale being wrong, his decree must bo reversed and the appeal remanded for 
disposal on the merits. I do not wish in any way to prejudge those 
merits ; but the remarks that he has made [383] oblige me to say that 
the chief point for determination is whether the whole occupancy holding 
or only Mukta’s rights in it were sold, and this has to bo found from the sale 
proceedings. Unless the sale was brought about fraudulently by the collu- 
sion of Mukta and Yeshvant, collusion bebweeu them at the sale or 
afterwards would hardly affect the position of the plaintiff, who is 
apparently a bonafi.de purchaser for value from Yeshvant. Then as to 
limitation, it seems to me that the plaintiff clearly has twelve years from 
the date of the sale within which to bring his suic, and that the possession 
of the defendants prior to the sale cannot possibly be added to their 
possession after the sale. 

We reverse the decree of the lower appellate Court and remand the 
appeal for disposal od the merits with reference to the above remarks. 
Costs to be costs in the cause. 

Candy, J. — Mukta was the registered occupant of a certain survey 
number. He was in possession of part of the land, the rest being in 
possession of other persons, but these other persons were apparently not 
registered occupants or recognised in the village records. Tbe occupancy 
was sold by the revenue authorities on 21sb February, 1880, for arrears of 
assessment due for 1878-79. Tbe sale certificate (3) and Ex. 34 show 
that the Mamlatdar reported that owing to disputes among the sharers 
the assessment had not been paid. One Yeshvant purchased the occupancy, 
and tbe sale was confirmed by the Assistant Collector. Yeshvant did not 
attempt to take possession of his purchase, but conveyed to Mukta for 
consideration the one-third share of the field which Mukta was cultivating. 
Yeshvant assigned his rights in the remaining two-thirds to plaintiff, who 
filed this suit in January, 1892, to recover possession of .the two-thirds. . 

The Subordinate Judge dismissed the suit for several reasons. 
Plaintiff appealed to the District Judge, who framed ODe issue only, viz., 
whether the revenue sale in 1880 was valid and binding. He found that 
ifc was invalid and not binding. He also made some remarks on . other 
points in the case, assuming that the sale was valid and binding. But he 
gave no finding on those points. 
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[386] Plaintiff has made a socond appeal to this Court ; and the only 
point argued before us was whether the District Judge was wrong in 
holding that the revenue sale in 1880 was invalid and not binding because- 
there was nothing to show that the holding was forfeited before it was sold 
for default in payment of assessment. He found, in short, that Yeshvant 
bought “nothing, as the sale was invalid.” In my opinion the District- 
Judge was wrong. 

Under ss. 150, 153 of the Land Revenue Code the Collector may 
recover an arrear of land revenue by forfeiture of the occupancy in respect 
of which the arrear is due, and selling the same under the provisions of 
ss. 56. 57. Here the revenue records show that the occupancy ” of 
Mukta was sold for default of payment of assessment due on that occupancy. 
It could not be sold without forfeiture, because it was the occupancy in- 
respect of which the arrear was due. Under s. 155, Mukta’s occupancy of 
any other land could have been sold without forfeiture. But when the 
occupancy of the defaulting occupant io the land in respect of whioh the 
arrear was due was sold, then ex hypothesi the occupancy was forfeited. 
There is no provision in the Land Revenue Code that in the case of such a 
sale of an occupancy there must be a formal written declaration of forfeiture,- 
and there is no form for such in the Act or in the Rules under the Act. It 
is not analogous to attachment under the Civil Procedure Code, which is 
necessary to render a sale valid. By s. 56 failure in payment of arrears 
of land revenue makes the occupancy liable to forfeiture, whereupon the 
Collector may levy all sums in arrear by sale of the occupancy. In the 
present case the District Judge does not deny the liability to forfeiture of 
the occupancy, whereupon the sale of the occupancy has taken place. 
But because there is not on the record a declaration of forfeiture by the 
Collector, the sale i3 held not valid. 

I cannot agree with that view. Mr. Rele referred us to the decision 
of this Court in Govind v. Bhiwa (1). No doubt in that case the purchaser 
of an occupancy which was sold for arrears of assessment and given into the 
possession of the purchaser was ejected by the Court at the suit of an 
incumbrancer of the [387] previous occupant, on the ground that in the 
absence of evidence of an actual forfeiture the Court was bound to hold 
such forfeiture unproved. But it is to be noted that the Judges in that case 
did not express any opinion as to the presumption to be drawn from a 
sale taking place subsequent to the liability to forfeiture. They said that 
the existence of forfeiture “ could not properly be assumed as a fact 
from the mere legal consequence of failure to pay arrears of assessment.” 
But they did not say that forfeiture could not be presumed to have taken 
place when the Collector proceeded to sell the occupancy, his right to do so- 
being founded on the liability of the occupancy to forfeiture and sale. Of 
course if in any case there is direct evidence that the Collector omitted or 
refused to declare a forfeiture, and yet proceeded to sell, the validity of the 
sale and of the consequences, which would follow from a valid sale, may 
well be questioned. But I have confined myself to the present case, and 
for the reasons given am of opinion that we oannot hold the sale invalid 
simply because there is no written declaration of forfeiture. I have not 
touobed upon the several important questions raised by the Subordinate 
Judge. These no doubt will be duly considered by the District Judge 
when he rehears the appeal. 

Decree reversed and case remanded. ; 


(lKP. J. (1895), p. 70. 
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21 B. 387. 

APPELLATE CIVIL. 

% 

Before Chief Justice Farran and Mr. Justice Strachey. 


Vishnu Ganbsh Joshi and another ( Original Plaintiffs), 

Applicants v. YESHAVANTRAO and ANOTHER ( Original 
Defendants), Opponents * [11th December. 1895.] 

iJmaM Cause Court— Jurisdiction— Provincial Small Cause Courts Act {IX of 1887). 
s. 25 sch. 11, arts. 4 and 13— Hereditary allowance— Immoveable property— Regis- 
tration Act (III of 1877), ss. 3 and II— Central Clauses Act (Bom. Act III of 
1886) — Civil Procedure Code (Act XIV of 1882), s. 252. 

Plaintiff* sued in the Court of Sm*ll Causes at Poona to recover R*. 400 for 
arrears alleged to be payable to them under an agreement by the defendant’s 
father to pay R*. 150 per annum, of whioh R*. 50 for maintenance of plaintiffs’ 
mother and the residue was to be applied towards defraying the expenses of a 
temple. The terms [388] of the agreement showed that it wa3 intended that 
the payment for the expenses of the temple should be continued in perpetuity. 
The Judge dismissed the suit, holding that being for a hereditary allowance, it 
was a claim for immoveable property, and came under els. (4) and (13) of sch. II 
of the Provincial Small Cause Courts Act (IX of 1887). He also held that the 
claim oame within the meaning of ss. 3 and 17 of the Registrvtion Act (III of 
1877) and that the document oreating it required registration, and not being 
registered, was inadmissible in evidence. On application by the plaintiffs to the 
High Court under s. 25 of the Provincial Small Cause Courts Act (IX of 183 1), 
Held reversing the deires, that the suit was uot for possession of immoveable 
property or recovery of an interest in such property within the meaning of art. 4, 
nor did it come within the purview of art. 13 of sch. II of the Act. Tae Small 
Cause Court had, therefore, jurisdiotioa to eatertain the suit. 

Held, further, that the document did not require registration, as it was not an 
instrument purporting or operating to oreate or declare an interest in immove- 
able property within the meaning of s. 17, or create an hereditary allowance in 
the sense in whioh that expression is used in s. 3 of the Registration Act (III of 

1877). 

tR., 2 O.C. 276 (279).] 

APPLICATION under the extraordinary jurisdiction of the High Court 
under s. 25 of the Provincial Small Cause Courts Act (IX of 1887) against 
the decision of Khan Babadur M. N Nanavati, Judge of the Court of 
Small Causes at Poona. 

The plaintiffs sued in the Small Causes Court of Poona to recover 
rupees four hundred from the defendants under an agreement dated the 
18th June, 1882, which was passed by the defendants’ father to the plaintiffs 
and their brother. The following is the translation of the agreement : — 

“To Kajeshri Hari, Narayan, Vishnu Ganesh Joshi; 

“Erom Shrimant Sambhajirao Yeshavantrao Pavar, of 

Malthan, &o. t &c., 

“ Your father the late Ganpatrao Kaka Joshi was of great use in 
various way 9 to me during my infancy, and also after I attained majority in 
my private concerns and business, and also as a pleader and in other things. 
He also assisted my mother during my minority in business and in the 
shape of money, and was of use to her. For these reasons when Ganpatrao 
Kaka was alive, it bad been agreed to give a perpetual allowance ( nemnuk ) 
towards the expenses of the idol in the temple of Shri Vishnu Panohayatan 
built by him. But owiDg to the death of your father and my having gone 

^ | • 

* Application No. 191 of 1896 under the extraordinary jurisdiction. 
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to Dbar, it (the agreement) was not carried out. I have now come her* 
from Dhar and having thought of carrying out to completion my former 
intention, the allowance ( nemnuk ) as specified below is given : — 

“ Rs. 100-0-0 To be given to you from year to year in perpetuity 

from generation to generation in the shape of a 
charitable endowment for the expenses of the idol 
in the temple of Shri Vishnu Panchavatan built by 
your father Ganpatrao Kaka Joshi at Poona, path 
Sadashiv, Kalavavar. 

[389] “ Rs. 50-0-0 To be given every year to your mother Gangs 

Bhagiratbi Sarasvatibai during her lifetime for her 

(( expenses in tbe shape of a pension. 

Thus in all Rs. 150 during your mother’s lifetime and Rs. 100 
thereafter every year from the current year * * and thereafter from 

year to year will be paid to you at Poona in perpetuity from generation 
to generation. You should have vahivat as aforesaid. There will be no 
obstruction iD the way of paying the same to you, either from me or my 
heirs in any way.” 

The defendants pleaded that this agreement being unregistered was 

inadmissible in evidence; that it was without consideration and was 

passed under mistake and misrepresentation. They contended that they 

weie not bound by it, alleging that the deceased left no property of bis 

own. They also contended that the Court had no jurisdiction to entertain 
the suit. 

The Judge dismissed the suit. He held that he had no jurisdiction, 
the claim being for an hereditary allowance, which was immoveable 
property. He was also of opinion that the agreement sued on being 
unregistered was not admissible in evidence and was not binding on the 
defendants. 

The plaintiffs applied under the extraordinary jurisdiction of tbe High 
Couit, and obtained a rule nisi calling on the defendants to show cause 
why the decision should not be set aside. 

Mihadeo B. Chaubal appeared for the applicants (plaintiffs) in support 
of the rule.— The Judge was wrong in holding that tbe allowance is 
immoveable property. It is not charged on any immoveable property, 
nor is it to come out of the income of any such property. Under tho 
agreement the donor has merely created a personal liability which bound 
him during his lifetime and his assets in the hands of his heirs after his 
death. Section 3 of the Registration Act (III of 1877) defines immoveable 
property, and the definition clearly shows that a hereditary allowance is a 
enefit arising out of land. The definition of immoveable property given 
m cl. (16), s. 3, of tbe General Clauses Act is also similar. The allowance, 
then, not being immoveable property, the Judge was wrong in holding 
that he had no jurisdiction to try the suit; and that the agreement 
reqmred registration under s. 17 of the Registration Act. We submit 
that the agreement is admissible, and the Judge should deoide the case 
on the L390J merits. The defendants will be liable only if they bave got 
assets of their father in their hands. 

Ganqaram B. Rele appeared for the opponents (defendants) to show 

4 a J S ?TY U .“, d 0 e L? r ^ l 3, 9ch - 11 of fch0 Provincial Small Cause Courts 
ft° f fu II 1887 tbe Judge had no jurisdiction to try the suit. Assuming 
mat the allowance in dispute is moveable property, still as it is hereditary 

and given for the benefit of a temple, it is taken out of the jurisdiction of 
the Small Cause Court by the above artiole. But we contend that the 
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allowance is immoveable property aooording to the definition given in the 
Registration Act. The expression hereditary allowances in the definition is 
to be taken by itself, and not read with the words “ any other benefit to arise 
out of land ” All hereditary allowances do notarise out of land. Some are 
charged on land and some are personal. The allowance being immoveable 
property, the agreement regarding it required registration, and the Judge 
was right in holding that under art. (13), sob. II of the Provincial Small 
Cause Courts Act, he had no jurisdiction to entertain the suit. 

JUDGMENT. 

Farr AN, C. J. — This is an application under s. 25 of the Provincial 
Small Cause Courts Act to set aside the decree of the Poona Small C« use 
Court Judge dismissing the suit. Tne plaintiffs’ claim was to recover Rs 400 
for arrears alleged to be payable to the plaintiffs under an agreement by 
the defendants’ father to pay Rs. 150 per annum to the plaintiffs’ father, 
of which Rs. 50 were for the maintenance of the plaintiffs mother and the 
residue was to be applied towards defraying the expenses of a temple. The 
terms of the agreement appear to show that it was intended that the pay- 
ment for the expenses of the temple should be continued in perpetuity. 
Such a suit is not, in our opinion, a suit for the possession of immoveable 
property or for the recovery of an interest in such property within the 
meaning of art. (4) of sch. II to the Act, nor does it come within the 
purview of art. (13). It is clearly not a suit for immoveable property 
or an interest in it as defined in the Bombay General Clauses Act 
(III of 1886) or within the ordinary meaoiDg of the term, nor is 
the annual payment which the plaintiffs seek to enforce, an allowance 
called malikana or a fee called hakk. It is simply an [39 1J annual 
sum which the father of the defendants bound himself by agreement to 
pay. It does not, in our opinion, alter its character that the defend- 
ants ’ father purported to promise to pay or have it paid in perpetuity. 
The Small Cause Court bad, therefore, jurisdiction to entertain the suit. 

The document further we consider is not an instrument purporting 
or operating to create or declare an interest in immoveable property with- 
in the meaning of s. 17 of the Registration Act. It cannot, we think, be 
said to create a “hereditary allowance” in the sense in which that 
expression is used in s. 3 of the Act. It is not an allowance by Govern- 
ment or secured in such a way as can constitute it an hereditary allowance. 
If enforceable at all after the death of the contractor, it can only be en- 
forced against his general estate in the hands of bis legal representative, 
so long as that estate remains undistributed. It is a mere personal 
obligation which the contractor has undertaken, not secured in any way 

whatever. wUl nofc ( a3 held by the Judge of the Small Cause 

Court) lie against the heirs of the grantor directly. The plaintiffs’ claim 
is only, as we said, enforceable, if enforceable at all, against the genera 
estate of the deceased under s. 252 of the Civil Procedure Code (Act 

XIV of 1882). . , .. . , 

We set aside the order dismissing the suit upon the above preliminary 

grounds, and direct that it be heard upon the merits. Costs to be costs 
in the case. 
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[392] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Candy. 


LALA ( Original Plaintiff), Appellant v. NARAYAN AND ANOTHER 
( Original Defendants), Respondents.* [I2ch December, 1895.J 

Civil Procedure Code ( Act XIV of 18321. as. 328 and 331 —Execution of decree- Obstruc- 
tion to the delivery of possession— Complaint made more than a month from the time 

of the obstruction - Claim numberei and registered as a suit— Objection with respect 

to limitation in appeal. • 

Although no appeal lies against an order passed under s. 331 of the Civil Pro- 
cedure Code (Act XIV of 1882; numbering and registering as a shit a complaint 
made at a time bojood a month from the time of the obstruction in an application 
under s. 328, such order can be objected to when the final order which is 
appealable as having the force of a decree under s. 331 is appealed agaiost. The 
Judge in appeal is bound to entertain the objection that is then made, and to 
dismiss the application when ho finds that it has been wrongly admitted. 

Second appeal from bhe decision of Rao Bahadur N. G. Phadake, 
First Class Subordinate Judge of Sholapur with appellate powers, reversing 
the decree of Rao Saheb G. B. Laghate, Subordinate Judge of Karmala. 

The plaintiff obtained a decree against one Ravji for possession of 
certain land, and in execution he was obstructed by the defendants on the 
ord April, 1891. The Court executing the decree was closed on account 
of the summer vacation from the 14th April to the 1st Judo, 1891. On 
the 12bh June, 1891, bhe plaintiff applied for the removal of the defendants’ 
obstruction, and his application was numbered and registered as a suit 
under s. 331 of the Civil Procedure Code (Act XIV of 1882). 

The Subordinate Judge allowed the claim and directed removal of 
the defendants’ obstruction. 

On appeal by the defendants the Judge reversed the decree and 
dismissed the suit, on the ground that the application for the removal of 
the obstruction not having been made within thirty days from the date of 
the obstruction, it was time-barred under art. 167, sch. II of the Limita- 
tion Act (XV of 1877). 

The plaintiff preferred a second appeal. 

Mahadeo B. Chaubal, for the appellant (plaintiff).— The Judge was 

wrong iu going behind the order of the first Court which [393] number- 

ed and registered our application for the removal of the defendants’ 

obstruction as a suit — Namdev v. Ramchandra (1). Assuming that the 

application was barred on the date on which it was made, the Judge 

should not have raised the point of limitation of thirev days, as it was not 
raised by the defendants. 

Purushottam P. Khare, for the resDondents (defendants).— Under 
art. i67 of the Limitation Act the plaintiff was bound to make the 
application for the removal of our obstruction within thirty days from the 
date of the obstruction. In our apoeal we had raised the point, and an 
issue in connection with it was raised in the appeal. The Judge was, 
therefore, right in deciding that the plaintiffs application was time-barred. 
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t • . JUDGMENT. 

PARSONS, J. — The appellant complained to the Court under s. 328 
of the Code of Civil Procedure (Act XIV of 1882) at a time beyond a 
month from the time of the obstruction ; nevertheless the Subordinate 
Judge numberei and registered the claim as a suit under s. 331, and passed 
an order in favour of the appellant. It does not appear that the respondent 
took the objection in that Court that the application bad been presented 
beyond time. He did so, however, when he appealed from the order, and 
the Judge of the appellate Court finding that the application had been 
presented after the time allowed by law passed an order rejecting it. 
We are of opinion that the Judge was right. Although no appeal lay 
against the order admitting the application, that order could be objected 
to when the final order, which was appealable from as having the force 
of a decree under a. 331, was appealed against (s. 591). The Judge was 
bound to entertain the objection that was then made, and he was equally 
bound to dismiss the application when he found that it had been wrongly 
.admitted. This is not a case in which an appellate Court takes an objec- 
tion of limitation of its own motion to which the cases cited by Mr. 
Starling at p. 12 of his work on Limitation would apply. In the case of 
Namdeu v. Ramchandra (1) the application was made within time. We 
confirm the decree, dismissing the application with costs. 

Decree confirmed. 


21 B. 394. 

[394] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Gandy. 

GOPALRAO Krishna RAJOPADHE ( Original Plaintiff ), Appellant v. 
Mahadevrao Ballal Mule ( Original Defendant ), 
Respondent .* [13th December, 1895.] 

Landlord and tenant— Inamdar— Permanent tenant— Notice to pay enhanced rent or quit 
the land— Denial of landlord’s right to enhance rent— Suit to recover enhanced rent 
— Limitation — Limitation Act (XV of 1977), s. 23. 

An inamdar gave bis permanent tenant notice to pay enhanced rent or quit the 
land on a certain date. The tenant denied the liability to pay euhanced rent 
and, stating that he held the land on payment of Government assessment only, 
refused to quit. The inamdar more than twelve years after the date mentioned 
in the notice Bued the tenant to recover enhanced rent. 

Qeld, that the plaintiff’s (inamdar’s) right to enhance the rent and to recover 
the land in default of payment of such reat was barred by limitation, the tenant 
so far as the right was concerned having been holding adversely to him for more 
than twelve years. 

Held, also, that s. 23 of the Limitation Act (XV of 1877) had no application 
to the case. 

t[R., 27 B. 515; 5 Bom.L.R. 186; Cons., 7 Ind. C*s. 202 = 0 M.L.T, 258.] 

SECOND appeal from the deoision of Rao Bahadur Cbintamau N. 

Bhat, First Class Subordinate Judge of Sitara with appellate powers, 

reversing the decree of Rao Saheb V. P. Djsbapacde, Second Class 

■.Subordinate Judge of Tasgaon. 

* - - 

* Second Appeal No. 119 of 1895. 

(11 18 B. 87. . 

* t . . • . » . 

m 

BXI— 84 


1895 

Deo. 12. 

Appel- 

late 

Civil. 

21 B. 392. 



1895 

Deo. 13. 

Appel- 

late 

Civil. 

21 B. 394. 


21 Bom. 395 Indian decisions, new series [Yol, 

The plaintiff, an inamdar of the village of Vasambe, served the 
defendant, who was a permanent tenant of certain land in the village, with 
a notice dated the 5th September, 1879, to pay enhanced rent at the rata 
of one hundred and twenty-five rupees per annum or to quit the land on 
or before the 10th April, 1880. 

The defendant in reply, by a notice served on the plaintiff on the 
6th Ootober, 1879, denied the plaintiff's right to enhance the rent. 

The plaintiff subsequently continued to receive from the defendant the 
rent previously paid. 

On the 6th July, 1892, he brought this suit to recover Rs. 294-13-9' 
on account of the balance of the enhanced rent for three years preceding 
the suit. 

[395] The defendant denied the plaintiff’s right to claim enhanced 
rent and contended ( inter alia) that the claim for enhanced rent was now 
barred, as he had denied ohe plaintiff’s right to enhance more than twelvo 
years before suit. 

The Subordinate Judge found that the plaintiff was entitled to enhance 
the rent, that rupees seventy-five per annum wa9 the proper amount 
chargeable for rent, and that the claim was not time-barred. He awarded 
to the plaintiff Rs. 144-13-9 as the balance of the enhanced rent. 

On appeal by the defendant the Judge reversed the decree and dis- 
missed the claim, holding that it was time-barrod. 

The plaintiff preferred a second appeal. 

Balaji A. Bhagavat, for the appellant (plaintiff) : — The suit being for 
the recovery of rent, it is governed by art. 110, sch. II of the Limitation 
Act (XV of 1377). The right to recover rent is a recurring right under 
s. 23 of the Limitation Act (XV of 1877) and, therefore, it cannot be 
barred by the defendant’s refusal in 1877 to pay enhanced rent. The 
right recurs every year, and we are entitled to recover three years’ 
enhanced rent — Vithalboiua v. Narayan (1). 

Mahadco R. Bodas, for the respondent (defendant) : — Article 144, sch. 
II of the Limitation Act is applicable to the case, and not art. 110. 
The right to enhance rent is an interest in immoveable property and is 
liable to be barred after twelve years. The notice was served by us on- 
the plaintiff on the 6th October, 1879, by which we denied the plaintiff’s 
right to claim enhanced rent. The present suit was not brought until July r 
1892, that is, more than twelve years after we denied the plaintiff's right. 
The claim is, therefore, time-barred. The right to demand rent at the 
usual rate may be a recurring right, but the claim to demand enhanced 
rent is not a recurring right. 


JUDGMENT. 

PARSONS, J. — This is a suit by an inamdar to recover rent at an 
enhanced rate from the defendant, who is a permanent tenant. The 
lower Court has held the suit time-barred. It appears that the plaintiff 
in September, 1879, gave the defendant a notice [396] that he was to'- 
pay enhanced rent or quid the land on or before the 10th April, 1880. 
Tbe defendant replied that he was not liable to pay enhanced rent, that , 
he held the land on payment of the Government assessment only, and- 
that be could not be ejected, and he refused to quit. He did not quit on 
the 10th April, 1880, and he has continued to hold on ever since, payings 
the assessment only. 



(1) 18 B. 507. 
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The*pl&infciff a present suit was brought on the 6th July, 1892, that 
is, more than twelve years from the 10th April, 1880. The defendant, 
therefore, so far as the right of the plaintiff to enhance the rent and to 
evict the defendant in default of payment is concerned, has been holding 
adversely to the plaintiff for more than twelve years, and the plaintiff’s 
right to enhance the rent and to reoover the land in default of payment 
of suoh rent has beoome lost by operation of the law of limitation. 
Seotion 23 of the Limitation Act (XV of 1877) has no application to the 
present oase. We confirm the deoree with oo9ts. 

Decree confirmed. 
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APPELLATE CIVIL. 

Before Chief Justice Farran and Mr. Justice Parsons. 


Babaji (Original Plaintiff ), Applicant v. Magniram and others 
{Original Defendants), Opponents." [17bh December, 1895.] 

Mortgage — Redemption— Mortgage— Mortgagee taking other land in exchange for mort- 
gaged land — Land so taken in exchange is subject to the mortgagor's right to redeem 
— Forest Act ( Vll of 1878), s. 10, cl. ( d j —Land Revenue Code (Bom. Act V of 1879), 
s. 56. f 

[397] In 1876, one Babaji mortgaged certain land (Survey Nos. 51 and 52, to 
Sangapa, who died, and hia brother Gautapa succeeded him. The Forest 
Department being desirous of acquiring tbe mortgaged laud entered into 
negotiations with Gautapa, who admitted that he was only a mortgagee. Babaji 
(the mortgagor) had left the village and could not be found. Under these 
oiroumstanoes it was arranged that Gautapa should allow the assessment to fall 
into arrear, upon which Government would forfeit the holding and that Gautapa 
should receive other land (Survey No. 105) in exchange. This arrangement was 
actually carried out; Gautapa received Survey No. 105 in exchange for the 
mortgaged land. In the order giving the land in exchange, Gautapa was styled 
mortgagee. The heir of Babaji (the mortgagor) subsequently brought this suit 
to redeem Survey No. 105 from the mortgage of 1876. Tbe defendant contended 
that this land was anot subject to the mortgage and that by the exchange 
Gautapa had acquired the full ownership in it. 

Held, that the plaintiff was entitled to redeem Survey No. 105. Tbe mort- 
gagee, Gautapa, had lost the mort.g»gir’s equity of redemption in the mortgaged 
land by fraud, and the laod (Survey No. 105) which he obtained in exchange 
was, therefore, subjeot to the mortgage. He held the equity of redemption in 
thiB land as trustee for the mortgagor. 

APPLICATION under the extraordinary jurisdiction of the High Court 
(s. 622 of the Civil Procedure Code, Act XIV of 1882) against the decision 
of O. H. Jopp, Special Judge under the Dekkhan Agriculturists’ Relief 


• Application No. 166 of 1895. 

f 8eotion 56 of the Land Revenue Code (Bom. Act V of 1879) : — 

66. Arrears of land revenue due on account of land by any landholder shall be a 
paramount charge on the holding and every part thereof, failure in payment of which 
shall make the oooupanoy or alienated holding, together with all rights of the occupant 
or holder over all trees, orops, buildings and things attaobed to the land, or permanently 
fastened to anything attached to the land, liable to forfeiture, whereupon the Collector 
may levy all sums in arrear by sale of the oooupanoy or alienated holding, freed from 
all tenures, inoumbranoes and rights oreated by the occupant or bolder or any of hjs 
predecessors in title, or in any wise subsisting as against suoh oooupant, or holder, or 
may otherwise dispose of suoh oooupanoy or alienated holding under rules or orders 
made in this behalf under s. 214. 
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Act (Act XVII of 1879) reversing the decree of Kao Saheb Ramchandra 
Vyankatesh Patki, Subordinate Judge of Sholapur. 

In 1876, one Babaji mortgaged certain land (Survey Nos. 51 and 52) 
to Sangapa. Sangapa died, and his brother Gautapa entered into possession 
of the land. The Forest Department subsequently desired to acquire the 
mortgaged land (Survey Nos. 51 and 52) and entered intc negotiations 
with Gautapa, who admitted he wa9 only the mortgagee. Babaji, the 
mortgagor, had left the village an 1 could not be found. Under these 
ciicumstances it was arranged between Gautapa and the Forest Depart- 
ment that Gautapa should allow the assessment to fall into arrear, upon 
which Government would forfeit the holding, and then Gautapa should 
receive other land (Survey No 105) in exchange (Forest Act VII of 1878 
s. 10, cl. ( d )). This arrangement was carried out, and Survey No. 105 
was given to Gautapa in exchange for the mortgaged land. 

The present suit was brought by the heir of Babaji (the mortgagor) 
to redeem the land so acquired by Gautapa (Survey No. 105) from the 
mortgage of 1876. 

[398] The defendants (mortgagors) contended ( inter alia) that Survey 
No. 105 wa9 not subject to the mortgage, and that Gautapa had become 
absolute owner of the land obtained by him in exchange for the mortgaged 
land. 

The Subordinate J udge allowe 1 the claim. The defendant under s. 54 
of the Dekkhan Agriculturists’ Relief Act applied for revision to the Special 
Judge, who reversed the decree and rejected the claim. The Special Judge 
framed six issues for decision, the fourch of which was as follows : — 

“ 4. If Survey Nos. 51 and 52 were mortgaged by Babaji to Sangapa, 
can plaintiff sue to redeem No. 105 ? ” 

On this issue the finding was — 

“ 4. Even if Survey Nos. 51 and 52 were mortgaged by Babaji to 
Sangapa, plaintiff cannot 3ue to redeem No. 105.” 

The plaintiff applied to the High Court under its extraordinary juris- 
diction and obtained a rule nisi requiring defendant No. 4 to show cause 
why the decison of the Special Judge should not be set aside. 

Purushottam P. Khare appeared for the applicant (plaintiff) in support 
of the rule : — Gautapa, the mortgagee, could not defeat the rights of the 
mortgagor bv any arrangement made with the Forest Department — 
Balkrishna v. MadhToravil) . The mortgagee must make over to the heirs 
of the mortgagor the property he acquired by way of compensation for 
the lo9s of mortgaged property. 

Ganesh S. Daudavate appeared for the opponent (defendant) to show 
cause : — The mortgaged lands were forfeited to Government and Govern- 
ment now stands in the place of the mortgagee The plaintiff should sue 
Government for redemption. He has do claim against Survey No. 105. 

JUDGMENT. 

Parsons, J. — The finding of the Special Judge on his fourth issue 
would be right if Gautapa transferred to Government his rights as mort- 
gagee only in Survey Nos. 51 and 52 and if Government were now in the 
position of mortgagee. The Judge has not found this. The history of the 
case shows the contrary. 

[399] The Survey Nos. 51 and 52 had been mortgaged by Babaji to 
Gautapa's deceased brother. The Forest Department wanted to acquire 


(1) 6 E. 73. 
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these lands and entered into negotiations with Gautapa. Gautapa admitted 
he was only the mortgagee. The mortgagor had left the village and could 
not be found. Under these oiroumstanoes, it was arranged between Gautapa 
and the Forest Department that Gautapa should allow the -assessment to 
fall into arrears, upon whioh of course Government would forfeit tbe 
holding, and that then Gautapa should receive Survey No. 105 in 
exohange. Such compensation could be given under s. 10, cl. W), of the 
Forest Act, 1878. This arrangement was aotually oarried out. Gautapa 
did not pay the assessment. Under s. 56 of the Land Revenue 
Code, Survey Nos. 51 and 52 were entered as Government waste land, 
and Survey No. 105 was given to Gautapa. It is to be noted that in 
the order giving him the land be is styled the mortgagee Gautapa. Under 
these oiroumstanoes, it is impossible to bold otherwise than that 
Gautapa received Survey No. 105 as compensation for his own rights as 
mortgagee of Survey Nos. 51 and 52 and for the rights of the mortgagor, 
their occupant. By non-payment of the assessment, the whole holding 
became liable to forfeiture, and the forfeiture that ensued extinguished 
the rights of the mortgagor who could no longer maintain his equity 
of redemption against Government in whom tbe land became vested. 
Had tbe holding been sold, the purchaser would have taken an absolute 
title. If, however, Gautapa had been the purchaser, as the forfeiture was 
the result of his own fraud and default, he could not; have claimed to hold 
as other than trustee for the mortgagor. See Balkrishna v. Madhavrav (1). 
The fact that there 'was no sale but that the Government took the land 
itself and gave Gautapa Survey No. 105 in lieu thereof does not, in our 
opinion, alter the position of Gautapa. He is a trustee for the mortgagor 
of the latter’s equity of redemption which he had caused to be lost out of 
his hands by his own fraud. He obtained Survey No. 105 as the com- 
pensation or price of Survey Nos. 51 and 52, and as the rights of the parties 
in the latter numbers are tranferred to the former be obtained the 
[400] former to hold just as he held the latter, viz., as mortgagee for tbe 
occupant Babaji and his heirs. See Viraragava v. Knshnasami (2). The 
Special Judge, therefore, acted illegally in reversing tbe decree of the 
Subordinate Judge on his finding on his 4th issue, and we must reverse 
his order and remand the case to him in order that he may dispose of 
the other points at issue before him. The opponent must pay the costs 

of this rule. 

Order reversed. 
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APPELLATE CIVIL. 

Before Chief Justice Farran and Mr. Justice Parsons. 

Navazbai ( Original Defendant No. 1), Applicant v. PESTONJI 
Ratanji {Original Plaintiff ), Opponent * (19th December, 1895.] 


Executor — Exicutor de son tort — What constitutes an executor de son tort — Liability of 
such executor to creditors of deceased —Intermeddling with estate after order for probate 
made but before issue of probate— Receipt of assets with consent of person appointed 
executor —Indian Succession Act X of 1965, s. 255 —Act XL of 1859. 

Probate is necessary to complete the title of a rightful executor, and until it is 
actually taken out, a person intermeddling with the assets constitutes himself 
executor de son tort. 


The executrix appointed by the will of one Jamsetji Johangir applied to the 
High Court for probate of the will, and Navazbai, the widow of Jamsetji, entered 
a caveat. By a consent decree, dated 25th February, 1992. it was ordered that 
probate should issue to Ratanbai, and by the same deoree it was declared that 
Ratanbai as executrix was not entitled to a sum of Rs. 4,179-10 or any other 
sum or sums of money to be received from the B 6. and C.I. Railway Company. 
In that same year Navazbai obtained payment from the Railway Company of 
the said sum of Rj. 4,178-10 and of another sum of Rs. 166 due to the deceased. 
On the 3rd February, 1993. probate was issued to Ratanbai. In 1894 the 
plaintiff sued Navazbai and Ratanbai for Rs 165 due to him by the deceased 
Jamsetji. He olaimed against Navazbai as executrix de son tort. 

Beli that probate not having actually issued to Ratanbai at the time that 
Navazbai received the money from the Railway Company although an order for 
probate had been made, she had by receiving it constituted herself executrix 
de son tort and was, thorefore, liable to the plaintiff, and could be joined as 
co-defendant with Ratanbai in the 9 uit. 

[401] Held, also, that the fact that by the terms of the consent deoree of the 
25th February. 1892, she was allowed to receive the money and retain it, was 
no defence. The consent deoree did not bind the creditors or free her from her 
responsibility to them to the extent of the assets which she received. 


Application under the extraordinary jurisdiction of the High Court 

U. 25 of the Provincial Small Cause Courts Act, IX of 1887) against the 

decision of Khan Bahadur B. E. Modi, Judge of the Court of Small Causes 
at Surat. 

^ ne Jamsetji Jehangirji Dalai died in Bombay on the 14th October, 

891, leaving a will dated 25th August, 1887, whereby be appointed one 

Ratanbai Sorabji Umrigar as hi9 executrix and beaueathed to her all his 
estate. 


Ratanbai applied tor the probate of the will to the High Court, and 
Navazbai, the widow of the deceased, filed a caveat against the grant. 

25th February, 1892, a consent decree was passed by the 
High Court (No. 36 of 1891) between "Bai Ratanbai. the sole executrix 
named in the will of the deceased,” as Dlaintiff and "Navazbai, widow of 
the deceased, as defendant. The decree ran as follows : — 

This Court doth by consent order and direct that probate of the will 
J am sotjl Jehangirji Dalai, deceased, do issue to the said plain- 
tin and that the schedule to the said petition be amended by striking 
out the words Monies standing to the deceased’s credit at the time of 
his death in th'e Provident Fund in the B. B. & C. I. Railway Company, 
Rs. 4,200 ; and this Court doth declare that the plaintiff as executrix of 
the estate of the said J. J. D alai, deceased, is not entitled to the said 

Application No. 81 of 1895 under the extraordinary jurisdiction. 
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sum, Rs. 4,178-10, or any other sum or sums of money hereafter to be 
received from the B. B. & 0. I. Railway Company by way of gratuity or 
otherwise howsoever.” 

Probate of the will was granted to Ratanbai on the 3rd Feb- 
ruary, 1893. 

In 1892, while the proceedings in the High Court were pending, 
Navazbai, the widow of the deoeased, applied to the Railway Company 
and received from the Company’s Provident Fund Committee the above- 
mentioned sum of Rs. 4,178-10-0. A further sum of Rs. 166 was 
paid to her by the company in respect of certain arrears of salary and 
bhatta due to the deceased. 

In the year 1894 the Dlaintiff sued Navazbai and Ratanbai in the 
Court of Small Causes at Sur>t to recover Rs. 165, in [402] respect of 
certain loans advanced by him to the deoeased during his life-time. 

The Judge awarded the plaintiff’s claim to be recovered from the 
estate of the deceased, and held (inter alia ) that Navazbai had by her 
conduct rendered herself liable to the plaintiff as an executrix de son tort. 

Navazbai applied to the High Court under its extraordinary jurisdic- 
tion and obtained a rule nisi calling on the plaintiff to show cause why the 
decision should not be set aside, contending that the Judge erred in holding 
that she was executrix de son tort and as such liable for the debt sued on ; 
that he should have held that the consent decree made by the High Court 
protected her from the claims of the creditors of the deceased, and that he 
should have held that the plaintiff's remedy, if any, was against Ratanbai, 
the executrix of the deceased, and not against the applicant. 

Manekshak J. Taleyarkhan, appeared for the applicant (defendant 
Navazbai) in support of the rule : — Navazbai has been held liable as 
executrix de son tort because she obtained the sums of Rs. 4,178-10 and 
Rs. 166 from the Railway Company. We deny that she was executrix de 
son tort. The consent decree of February, 1882, gave her the right to these 
sums, and the plaintiff has no claim to any part of them — Hill v. Curiis(l). 
At the time she received these sums the order for probate had been 
made by the consent decree although probate had not actually been issued. 
But the order for the grant of probate is tantamount to the grant itself— 
Mugniram v. Gursahai Nand (2). There was. therefore, an executrix in 
existence. It is she who is liable to the creditors, and Navazbai, if she 
has done wrong, is liable to her. But the creditors cannot sue Navazbai. 
They can ODly sue the executrix Ratanbai. Navazbai has not rendered 
herself liable as executrix de son tort. 

Narayan G. Chandavarkar, appeared for the opponent (plaintiff) to 
show cause: — Navazbai had no authority under the will to recover any 
money due to the deceased, and having done so, she was rightlv held to 
be executrix de son tort, and is, therefore, [403] liable to the plaintiff — 
s. 265 of the Indian Succession Act ; Padget v. Priest (3). 

JUDGMENT. 

F ARRAN, C. J. — Upon this application we have been asked to set 
a side the decree made by the Provincial Small Cause Court at Surat against 
the defendant Navazbai as executrix de son tort of her deceased husband 
Jamsefcji. Ratanbai, the executrix of the deceased, was joined as a 
bo-defendant in the suit, and a decree was also passed against her. 
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It appears to be settled law that an executor de son tort , or “ of hi» 
own wrong,” as he is styled in the Indian Succession Act, can be sued 
jointly with the rightful executor — Williamson Executors, p. 217 (9th 
Ed.). No objection has been taken before us to the decree on that ground. 

It is, however, contended that there was a rightful executrix in 
existence when the defendant Navazbai intermeddled with the estate of 
the deceased by collecting a debt due to him by the Bombay Baroda and 
Central India Railway Company, and that s. 265 of the Succession Act 
(X of 1865) shows that under these circumstances Navazbai cannot be 
sued by a creditor of the deceased, the only person to whom she is 
responsible being the rightful executrix. 

The deceased Jamsetji died on the 14th October, 1891. Thereafter 
Ratanbai applied to the High Court for probate of his will. To that 
application Navazbai filed a caveat. By a consent decree made on the* 
25th February, 1892, the caveat was dismissed, and it was ordered that 
probate should issue to Ratanbai. Probate did not, in fact, issue until- 
the 3rd February, 1S93. In the meantime in May or June, 1892, Navazbai. 
collected the debt of Rs. 166 from the company. This collection, it is not 
denied, would constitute Navazbai an executrix de son tort , unless there was. 
at the date of its collection a rightful executrix in existence. We are of 
opinion that there was not then a rightful executrix in existence within the 
meaning of s. 265 of the Succession Act. The following passage from. 
Williams on Executors, (9ch Ed.), p. 211, explains the law upon this ques- 
tion : — [ 404 ] “ When the will is proved or administration granted and. 
another person then intermeddles with the goods, this shall not make him. 
executor de son tort by construction of law, because there is another personal 
representative of right against whom the creditors can bring their aotions r . 
and such a wrongful intermeddler is liable to be sued as a trespasser.” Ip 
Tomlin v. Beck (1) Sir Thomas Plumer, M. R., describes a rightful exeou-- 
tor as one “ deriving his title from the will which he has proved.” Probate 
is, therefore, we think, necessary to complete the title of a rightful 
executor, and until it is taken out, a person by intermeddling with the 
assets can constitute himself executor de son tort. 

Probate, as defined in the Succession Act, means not the mere 
declaration by the Court that the will has been duly exeouted, but (s. 3) 
the copy of the will certified under the seal of a Court of competent 
jurisdiction with a grant of administration to the estate of the testator.” 
The provisions of the Succession Act are wholly different from those of* 
Act XL of 1858, and the case of Mugniram v. Gursahai Nand (2) does not r 
therefore, apply. 

In the present case it being admitted that Navazbai received the . 
Rs. 166, it lay upon her to discharge herself from the liability she thus 
incurred to the creditors of Jamsetji. This she could only do by showing; 
under s. 266 of the Succession Aot payment of it over to the rightful 
executor or payment made in a due course of administration. She has 
not established either of these defences. What she has shown is that by 
the terms of the consent decree of the 25th February, 1892, she was- 
allowed to receive this sum and retain it. This consent decree does not- 
bind the creditors of the deceased, nor does it, in our opinion, free her 
from responsibility to them to the extent of the assets whioh she has. 
received. This case does not come within the principle laid down in Sykes, 


(1) 1 Turn. & Russ. 438. 
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v. Sykes (1), nor within the rule enunciated in Bill v. Curtis (2). Navaz- 
bai does not hold the moneys which she has collected for the executrix, 
nor has she settled accounts with the latter. To the detriment of the 
[405] creditors she has been permitted to collect and retain part of the 
property of the deceased. The Judge finds that she ba9 done so without 
the knowledge and consent of the executrix. The application must, 
therefore, be dismissed with costs. We see no grounds, even if we bad 
the power, for directing in what order the deoree is to be executed. 

Application dismissed. 
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INSOLVENCY JURISDICTION. 
Before Mr. Justice Strachey. 


In the matter of James Currie an Insolvent. 

[12th October, 1896.] 


Jurisdiction— Insolvent Court of Bombay, jurisdiction of —Indian Insolvent Act Slat- 11 
and (12 Vic*., c. 21), s. b-Rtgh Court Charter, els. 18 and 44— Act V of 1872— 
Trader at Karachi presenting petition t n Bombay — Relation of insolvent Court to 
High Court— Acts limiting jurisdiction of High Court limit jurisdiction of Insolvent 

Court. 


J. C., a European British subject residing at Karaohi in Sind, failed in 
business’ in 1895, and on llth June of that year he filed his petition in the Court 
(or Relief of Insolvent Debtors in Bombay. 

Held that, having regard to Act V of 1872 (3) read with cl. 18 of the Letters 
Patent, 1865. the Court had no jurisdiction to entertain the petition. 

By a.’ 5 of Statute 11 and 12 Viet., c. 21 the Insolvent Court was given juris- 
diction over residents within the jurisdiction of the Supreme Court of Bombay. 
The jurisdiction of the 8upreme Court extended over all inhabitants of the town 
and island of B)tnbay and over European British subjeots in any of the factories 
subject to or dependent on the Government of Bombay. 

The jurisdiction of the Insolvent Court as defined by the above section remained 
unaffected by the establishment of the High Court in the place of the Supreme 
Court except so far as it may be limited by cl. 18 of the Letters Patent. 1865. 

flOBl A European British subject residing within the Presidency of Bombay, 
though outside the town and island of Bombay, may petition the Insolvent 
Court of Bombay for relief. 

The powers and authorities originally of the Supreme Court and now of the 
High Court given by the Insolvent Act form a branch of the jurisdiction of the 
High Court and are, therefore, subject to any legislative restriction of that 


(1) L. R. 5 O. P. 113. (2) L.R. 1 Eq. 90. 

(3) Act V of 1872 as amended by Act XX of 187 2 : — 

Whereas it is expedient to remove doubts which have arisen as to the jurisdiction 
of the High Court of Bombay over the Province of 8ind ; it is hereby enacted as 

follows . Courl of Bombay has not, and shall be deemed never to have bad, 

iurisdiotion over the Province of Sindb. 

2. Nothing herein contained shall be deemed to affect the Administrator-General s 

Aot, l874^Q tb herein contained shall be deemed to invalidate the grant of any 
probate or letters of administration heretofore or hereafter made by the High Court of 
Judicature at Bombay or to afiect the rights, powers or duties of any executor or 
administrator under, or by virtue of, any snoh probate or letters. 

4 Nothing herein contained shall be deemed to affect the Criminal Jurisdiction of 
the said High Court, bo far as regards European British subjeots of Het Majesty. 
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jurisdiction whether imposed by the Letters Patent or by any subsequent 
enactment. 

Tbo power of the High Court and any Judge of it to exercise the jurisdiction 
of the Insolvent Court, whatever that jurisdiction may bo, is locally limited by 
cl. IS of the Letters Patent. 1S65, to the Presidency of Bombay and cannot be 
exercised outside that Presidency or outside any area within it to which it may 
by subsequent enactment bo restricted. 

The effect of cl. 14 of the Letters Patent, 1865, which makes the provisions of 
cl. 18 subject to the legislative powers of the Governor-General in Council, must 
be that any Act of the Governor General in Council, still further limiting the 
jurisdiction of the High Court and excluding it from any place even within the 
Presidency, must also still further narrow the jurisdiction of the Insolvent 
Court, for otherwise the Judge of the High Court presiding as Commissioner 
would bo exercising jurisdiction in a place where his jurisdiction under cl. 18, 
by virtue of which alone he could act as Commissioner, had been abolished. Act 
V of 1872 is such an Act. 

[Appl., 10 Bom. L.R. 84 ; R., 9 Bom. L.R. 1093 ; 13 C.P.L.R. 61.] 

The insolvent was a European British subject who had carried on 
business at Karachi in the Province of Sind. In 1895 his firm failed, 
and on the 11th June, 1895, he filed his petition in the Court for the 
Relief of Insolvent Debtors in Bombay. 

At the hearing, counsel for the opposing creditor took the objection 
that the Insolvent Court at Bombay had no jurisdiction to entertain the 
petition, the insolvent having resided and carried on business at Karachi 
and not in Bombay. 

Russell and Raikes, for the opposing creditor. — They referred to the 
Indian Insolvent Act (Sbat. 11 and 12 Viet., c. 21), s. 5 ; The High Court’s 
Act (Stat. 24 and 25 Viet., c. 104), s. 11 ; ActV of 1872 (1). 

Daly and Mankar, for the insolvent. — They referred to Letters Patent, 
1865, cl. 18 ; In the' matter of Candas ; Navivahu v- G. A. Turner (2) ; 
In re Dorothea Ricks (3) ; In re Cockhurn (4) ; In re Tietkins (5) ; In re 
George Blackwell (6) ; Supreme Court Charter, cl. 28 ; Act V of 1872 ; 
Empress v. Burah and Book Singh (7). 

JUDGMENT. 

[407] Strachey, J. — This is a petition under s. 5 of the Insolvent 
Debtors’ Act (Sbat. 11 and 12 Vicb., c. 21) for the benefit of the provisions 
of the Act, by a European British subject residing at Karachi. The 
question is whether this Court has jurisdiction to entertain the petition. 

By s. 5 an application for the beneSt of the Act may be made by 
any insolvent debtor who shall reside within the jurisdiction of any 
Supreme Courts at Calcutta, Madras, or Bombay, respectively.” As regards 
Bombay, the jurisdiction of the Supreme Court extended, under cl. 29 of 
its charter, to all the inhabitants of the town and island of Bombay, and, 
under cl. 28, to all European British- born subjects residing ” within any 
of the factories subject to or dependent upon the Government of Bombay.” 
Since the replacement of the Supreme Courts by the High Courts 
established by Stat. 24 and 25 Viet., c. 104, and the Letters Patent issued 
thoreuuder, it has been held that the jurisdiction of the Insolvent Court as 
defined by s. 5 of the Insolvent Debtors’ Act remains untouched — In the 
matter of Dorothea Ricks (3) — except so far as it may be limited by cl. 18 
of the Letters Patent — In the matter of Tietkins (5) ; In re Cockhurn (4) ; 


1) 21 B. 405. (2; 13 B. 520 (532). (3) 3 M. H. O. R. 151. 

(4) 2 Ind Jur. (N. S.) 326. (5) 1 B. L. R. (O. 0.) 84. (6) 9 B. H. G. R. 461. 
(7)3 0.63 (117). 
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^nd in Bombay it has always been held that a European British subject 1896 
residing within the Presidency, though outside the town and island of Ocr^ia. 
Bombay, may petition this Court for relief —In re George Blackwell (1). , 

It has, however, been argued by Mr. Raiks for the opposing creditor 
that by reason of s. II of the High Courts Act, the ^ material words in VKNCY 
s. 5 of' the Insolvent Debtors’ Aob must now be read “ who shall reside Jurisdic- 
within the jurisdiction of any of the High Courts at Calcutta, Madras, and T jon. 

Bombay respectively,” so that, since the passing of the statute of 1861 

(24 and 25 Viot., o. 104), the jurisdiction of the High Court as defined by 21 B. 403. 
that statute and the Letters Patent, and not the jurisdiction of the 
Supreme Court as defined by its oharter, would be the text or measure of 
the jurisdiction of the Insolvent Court. Whether that construction is 
oorreot, and what would be its [408] consequences if accepted, I need not 
now consider. Nor need I consider whether, under cl. 28 of the charter, 
the Supreme Court had jurisdiction over European British subjects in 
Karachi, though I may say that no case in which either that Court or the 
Insolvent Court exercised such jurisdiction has been cited. Whatever 
view of s. 5 of the Insolvent Debtors' Act is adopted, it appears to me 
that the jurisdiction of this Court to entertain the present petition is 
excluded by Act V of 1872 read with cl. 18 of the Letters Patent of the 

This conclusion is based on the following considerations: Although 
it is clear from the whole of the Insolvent Debtors’ Act and from ss. 2, 3, 

4 73, 76 and 86 in particular that the Insolvent Court was a separate 
tribunal from the Supreme Court, and is now equally distinct from 
the High Court — In re Bhagwandas Hurjivan (2), it nevertheless stands 
in such a special relation to the High Court that a limitation or 
exclusion of the High Court’s jurisdiction may indirectly limit or exclude 
its own. The Insolvent Court is to be held before a Judge of the High 
Court • the High Court has power to make rules for regulating its proceed- 
ings and to appoint and remove its officers ; the High Court is a Court 
of appeal from its decision ; and in certain cases the Insolvent Court may 

direct judgment against an insolvent to be entered up in the High Court 

and to be executed there in certain events. All the powers of the High 
Court and its Judges in these respects are included in cl. 18 of the Letters 
Patent, the object of which was to define the jurisdiction oi the newly- 
established High Court in relation to the Insolvent Court. It provides that 
“The Court for Relief of Insolvent Debtors at Bombay shall be held 
before one of the Judges of the said High Court of Judicature at Bombay, 
and the said High Court, and any such Judge thereof, shall have and 
exercise within the Presidency of Bombay, such powers and authorioios 
with respect to original and apnellate jurisdiction, and otherwise as are 
■constituted by the laws relating to insolvent debtors in India.” ^ 

This shows, first, that all the powers and authorities under 
the Insolvent Debtors’ Act, originally of the Supreme Court and now of the 
High Court, to which I have referred, and including L409J the power to 
ait in and hold the Insolvent Court as its Commissioner, form a branch 
of the jurisdiction of the High Court, just as much as its powers under 
ol 17 as to infants and lunatics, and are, therefore, subject to any 
legislative restrictions of that jurisdiction, whether imposed by the Latters 
Patent themselves or by any subsequent enactment. Secondly, that the 
power of the High Court or any Judge of it under cl. 18 to exercise the 

(2) 8 B. 511. (519). 
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jurisdiction of the Insolvent Court, whatever that jurisdiction may be, is- 
locally limited by the clause “ within the Presidency of Bombay,” and, 
therefore, irrespective of s. 5 of the Insolvent Debtors' Act, cannot be- 
exercised outsiiie the Presidency, nor outside any area within the Presi- 
dency to which the scope of the clause may by subsequent enactment 
be restricted. 

This view of the jurisdiction of the High Court as including as one 
of its branches the power to exercise the jurisdiction of the Insolvent 
Court is supported by s. G38 of the Code of Civil Procedure (Act XIV of 
1882), which speaks of “ any Judge of a High Court in the exercise of 
jurisdiction as an Insolvent Court,” and by the judgment of the Privy 
Council in Navivahu v. Turner (1) where their Lordships held that the 
insolvency powers of the High Court under cl. 18 formed part of its 
ordinary civil juiisdiction. In the matter of Tietkins Mr. Justice Markbv 
decided that assuming Sir Lawrence Peel to have rightly held in an 
unreported case of 1851 that the word “ jurisdiction” in s. 5 of the Insol- 
vent Debtors’ Act meant, as regards European British subjects, the whole 
Presidency, still the effect of cl. 18 of the Calcutta Letters Patent of 1865- 
was to “ narrow ” the jurisdiction of the Insolvent Court to the Bengal 
Division of the Presidency of Fort William. He accordingly held that, 
sitting in the Insolvent Court, he had under cl. 18 no jurisdiction to 
entertain a petition by a European British subject residing at Cawnpore, 
a place within the Presidency, but outside the Bengal Division of it. 
Upon the same principle, apart altogether from s. 5 of the statute, a Judge 
of tbe High Court of Bombay obviously could not, by reason of cl. 18,. 
exercise original jurisdiction in insolvency by entertaining a petition by a 
person residing outside the Bombay Presidency. Upon the same principle 
the effect [410] of cl. 44 making the provisions of cl. 18 as well as the rest 


of the Letters Patent subject to the legislative powers of the Governor 
General in Council must be that any Act of the Governor General in Council 
still further limiting the jurisdiction of the High Court and excluding it 
from any place even within the Presidency, must also still further narrow 
the jurisdiction of the Insolvent Court ; for otherwise the Judge of the High 
Court presiding as Commissioner would be exercising jurisdiction in a 
place where his jurisdiction under cl. 18, by virtue of which alone he- 
could act as Commissioner, bad been abolished. Now Act V of 1872 is 
precisely such an Act. As originally passed, it lays down in the most 
general terms that “ the High Court of Bombay has not and shall be 
deemed never to have had jurisdiction over the province of Sind.” 
Therefore, the High Court, including every Judge of it, has not and must 
be deemed never to have had, over the province of Sind, that portion of 
the High Court’s ordinary original civil jurisdiction under cl. 18 which 
consists in exercising tbe powers of a Commissioner in the Insolvent Court. 
Thus, by Act V of 1872 the jurisdiction of the Insolvent Court was narrowed J 
to the Bombay Presidency, excluding Sind, just as in Bengal it was narrow- 
ed by the Letters Patent of 1865 to the Bengal Division of the Presidency 
of Fort William. That this is the necessary result of ActV of 1872 is 
further shown by the amending Act XX of the same year. In the course 
of a few months it was discovered that the absolute exclusion of the High 
Court’s jurisdiction from Sind effected by the earlier Act was too sweeping; 
and hence it was in substance provided that nothing in that Aot should be 
deemed to exclude that jurisdiction from Sind in three classes of cases — cases 


(1) 16 I. A. 156. 
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under the Administrator General's Act, grants of probat.es and letters of 189b 
administration, and criminal jurisdiction over European British subjects. Ocn\_l 2 . 
The necessary inference from this is that, in the opinion of the Legislature, f nsol- 

all these specified kinds of jurisdiction of the High Court would have 
been excluded from Sind by Act V of 1872 as originally passed, and that all VENCY 
Other kinds, including insolvency, not specified and so not saved by Act XX JuRISDIG- 
fall within the general exclusion. Assuming, for the sake of argument, xiON. 
that but for Act V of 1872 a Judge of the High Court would, under 
[411] ol. 18 of the Letters Patent, have had power to exercise original 21 a. 
jurisdiction in the Insolvent Court over Sind as well as over the rest of 
the Bombay Presidency, the effect of Act V is exactly as if the following 
proviso bad been added to the clause : — "Provided that the said High Court, 
and any such Judge thereof, shall not have or exercise, and shall be 
deemed ^never to have had, any such powers and authorities within the 
province of Sind.” That would as effectually prevent a Judge of the High 
Court from entertaining in the Insolvent Court a petition by a European 
British subject residing at Karachi as the clause, apart from Act V of 1872, 
would undoubtedly prevent him from entertaining a petition from such a 

subject residing outside the Presidency. 

In any question relative to the jurisdiction of this Court, it is neces- 
sary, in my opinion, to have regard nob only to that jurisdiction as defined 
by s. 5 of the Insolvent Debtors’ Act, but to the powers of the Hig 
Court and its Judges to exercise that jurisdiction under cl. 18 of the 
Letters Patent and any enactment atlecting that clause. In this view 
of th > case I need not decide any of the other matters which were argued at 
the Bar regarding s. 5 of the Insolvent Debtors’ Act and various provisions 
of the Supreme Court Charter, the High Court Act, and the Letters 
Patent. It must not be inferred from anything in this judgment that 
I dissent from the decision in In re George Blackwell (l) which is distin- 
guishable on the ground that there the petitioner resided at Poona— or 
desire to throw doubt on the jurisdiction of this Court, where not excluded 
as in the case of Sind, to entertain petitions by European Brititsh subjects 
residing anywhere within the Presidency. This petition must be dismisse 
for want of jurisdiction, with costs. 

Petition dismissed. 

Attorneys for the opposing creditor : — Messrs. Bland and Noble. 


21 B 412. 

[412] ORIGINAL CIVIL. 

Before Mr. Justice Candy. 

Aga Gulam Husain (Plaintiff) v. Sir Albert David Sassoon 
and others (Defendants).* [11th January, 1897. J 

Partnership -Death of oar tner— Right of representative of deceased partner to sue for a 
specific asset— Contract Act (IX of 1872), s. 45. 

On the death of a partner leaving a surviving partner still carrying on the 
business of the firm, the representative of the deceased partner may sue for and 
reoovar debts due to the firm, although the firm’s assets in the hands of the 

" - . guit No 20 of 1896> 

(1) 9 B. H. C. R. 461. 
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surviving partner aro already sufficient to answer all the claims made on behalf 
of the deceased partner and although the surviving partner is willing to satisfy 
such claims and disapproves of. and refuses to join in, the suit brought by the 
representative of the deceased partner. 

[R., 23 A. 94 = 21 A.W.N. 8 ; 35 B. 213 = 12 Bom. L.R. 323 = 11 Ind. Cas. 351 r 
7 Bur. L.T. 261 = 24 Ind. Cas. 268.] 


21 B. 412. The plaintiff was the administrator in Bombay of one Haji Abool 
Cassum of Bushire, who in his life-time carried on business at Bushire in 
partnership with his brother Haji AH Akbar (defendant No. 5). 

The firm traded in the joint names of the two brothers and for many 
years had dealings with the firm of Messrs. David Sassoon and Co. of 
Bombay, the partners in which were defendants Nos. 1, 2, 3 and 4. 
Accounfs of these transactions were periodically sent by Messrs. David 
Sassoon and Co. addressed to the firm at Bushire. Messrs. David Sassoon 
and Co. also held in deposit two lakhs worth of Government promissory 
notes which belonged to the firm of Haji Abool Cassum and Haji Ali 
Akbar at Bushire. These notes were included in the accounts furnished 
from time to time by David Sassoon and Co. to that firm. 

On the 7th February. 1893, Haji Abool Cassum died at Bushire, 
leaving five sons and a daughter ; two of the sons, viz., Aga Mahomed 
Karim and Aga Mahomed Ismail, had attained majority ; the rest of the 
children wore minors. 

At the time of Haji Abool’s death, David Sassoon and Co. owed his 
firm a considerable sum of money in respect of the dealings between them. 
An account for the year 1892 had been duly sent to Bushire addres- 
sed as usual to the firm, and the [ 413 ] receipt of the account was 
acknowledged by a letter signed as usual with the name of the Bushire 
firm and sent to David Sassoon and Co. of Bombay. This letter of 
acknowledgment was dated the 6th February, 1893, i. e., the day before 
Haii Abool died. 

The Bushire firm under tbe surviving partner continued to carry on 
its busiuess as before, notwithstanding tbe death of the partner Haji Abool 
Cassum. A few further transactions took place between it and David 
Sassoon and Co. of Bombay, who continued to furnish their accounts 
addressed, as before, to the firm. No objections were taken to these- 
accounts or had been taken to any of the previous accounts furnished by 
David Sassoon and Co. 

In March, 1894, and February, 1895, Haji Ali Akbar (defendant No. 5),. 
the surviving partner in the Bushire firm, settled with Aga Mahomed 
Ismail and Aga Mahomed Karim, two of the sons and heirs of his deceas- 
ed brother and partner Haji Abool Cassum. The settlements were 
respectively reduced to writing and were verified by the Vice-Consul at 
Bushire. By these settlements certain property was allotted to these heirs 
as their respective shares in their deceased father’s property. 

On 8tb October, 1895, the plaintiff as duly constituted attorney of Aga 
Mahomed Karim and Aga Mahomed Ismail, the two above-mentioned 
sons of the deceased Haji Abool Cassum, obtained from the High Court 
letters of administration (for their use and benefit and limited until they or 
either of them should obtain letters of administration) of the property and 
credits of the said Haji Abool Cassum to have effect throughout the 
province of Bombay. On the 23rd October, 1895, as such administrator 
be called upon Messrs. David Sassoon and Co. for an account of all moneys,. 
&c., belonging exclusively to the deceased Haji Abool Cassum or jointly to 
him and his brother Haji Ali Akbar. The next day David Sassoon and Co. 
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furnished an aocounfe showing a sum of Rs. 1,63.971 standing to the credit 1897 
of the Bushire firm and referring to the aooounts previously rendered JAN. 11. 
to the Bushire firm. The plaintiff then demanded copies of the previous n 
aooounts furnished by Sassoon [4t4] and Co., to which the latter replied 
that accounts had been regularly furnished to the surviving partner, to OIVIL. 

whom he (the plaintiff) might refer for copies. 21 B. 412. 

The plaintiff then filed this suit, prating 

(1) For an account of the dealings between David Sassoon and Co. 
and the Bushire firm and of the securities held by David Sassoon and 

Co., &c. , . , . • iv 

(2) That David Sassoon and Co. might be ordered to pay to the plaintiH 
as administrator or to him and Haji Ali Akbar such sum as might be 
found due on taking accounts and to deliver up all securities, &c. 

The surviving partner in the Bushire firm (Haji Ali Akbar) took no 
notice of the letters and notices addressed to him by the plaintiffs solici- 
tors. The plaintiff, therefore, made him a defendant in the suit (defendant 
No. 5). A summons was served upon him, but he did not appear. 

In their written statement David Sassoon and Go. stated that they 
were always willing to hand over the money and the securities in their 
possession to the persons entitled, but for their own protection wished to 
have it decided who was entitled. They alleged that Haji Ah Akbar 
(defendant No. 5), the surviving partner of the Bushire firm, entirely 
repudiated and denied the plaintiff’s right to the accounts, moneys and 
securities claimed by him and that they had notice of his settlement with 
two of the heirs of the deceased. They also submitted that, in the event 
of accounts being ordered to be taken by the Court, the accounts which 
they had rendered to the Bushire firm before and after the death of Haji 
Abool Cassum, to none of which any objection had ever been taken, 
should be held binding as settled accounts. 

At the hearing the following issues were raised 

1. Whether the plaintiff is entitled to maintain this suit. 

2. Whether, if so, the accounts rendered hv David Sassoon and Co. 
(defendants Nos. 1—4) to the fifth defendant, and not objected to, are not 

binding on the plaintiff. 

3. General issue. , , _ t , 0 , 

[418] Kirkpatrick and Scott for the first four defendants (Sassoon and 

q 0 ) We admit the money claimed is due from us to the Bushire firm. 

We only desire to ascertain to whom to pay it That firm is still carrying 
on business, and the surviving partner may perhaps demand the money 
from us. The question is whether the representative of a deceased partner 
of a foreign firm can sue debtors of that firm to recover a specific asset 
although there is a surviving partner still carrying on the business who 
does not join in the suit, who desires to manage and to wind up affairs 
of the firm himself, and who is willing to satisfy all the claims of the 
deceased partner. There is no suggestion that the surviving partner here 
(defendant No. 5) desires to commit any fraud upon the estate of his 
deceased partner or that he and these defendants are iD collusion. On 
the contrary it is alleged and 18 not denied that he has already recognised 
and settled the claims of the two sons of his deceased partner whoso 
attorney the present plaintiff is. Nor is it suggested that the firm’s assets 
now in his hands are not sufficient to meet the claims made on behalf of 
the deceased partner and his heirs. Under these circumstances has the 
plaintiff a right, independently of the surviving partner and without any 
necessity shown, to sue persons who owe money to the firm? To give the 
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1897 representative of a deceased partner an independent right to sue, at his 
Jan. ll. pleasure, all or any of the debtors of the firm, puts the firm and the sur- 
_ viving partner at the mercy of a stranger whose proceedings may possibly 

Original ru j n both. 

CIVIL. Wo submit that his right is merely a right to sue the surviving 

partner for partnership accounts and for a share in the final balance when 
ascertained. That is so in England — Lindlev on Partnership (5th Ed.), 
pp. 288, 344. 

Section 45 of the Contract Act (IX of 1872) will be relied on. That 
section dearly does not apply to partnerships, which are dealt with in a 
separate chapter of the Act. The very words of the section itself exclude 
partnerships, for the mere fact of dealing with a partnership, as to which 
special rules apply, sufficiently shows the contrary intention mentioned in 
the section — Gobind Prasad v. Chandar Sekhar (1) ; Ham Narain v. Ram 
Chundcri 2) ; [416] Imam-ud-din v. Liladha*"[ 3); Motilal v. Ghellabhai{ 4); 
Vaidyanatha v. Chinnasami (5). 

This Court has no jurisdiction to take general partnership accounts 
of a firm at Bushire — - Suyanchand Shivdas v. Mulchand (6); Kessovji 
Damodar v. Luckmidas Lad ha (7). What decree can it give in this suit 
for a single asset '? The plaintiff has no right to the whole, and the part 
to which he may perhaps be entitled cannot he ascertained without taking 
general accounts. As to the accounts regularly furnished by the defendants 
to the Bushire firm, they must be taken as settled accounts. No objection 
has been taken to them. 

Inverarity (with Lang , Advocate General), for the plaintiff . — Motilal 
v. Ghellabhai (4) practically decides this case, for it assumes that the 
representatives of a deceased partner can sue. Jf they could not sue, the 
question as to the necessity of joining them as parties could not arise. 
Under a. 45 of the Contract Act the right of the deceased co-contractor 
survives to his representative. If the right survives, there is a remedy — 
Cunniogham and Shephard’s Contract Act, note 9 to s. 45. In Motilal v. 
Ghellabhai (4), larran, J., (at p. 11) says : *' We cannot doubt but that 
these sections {i.e., 43 and 45) relate to partners as well as to other co-con- 
tractors. From Rivett-Camac v. Goculdus (8) it is also clear that the 
representative of a deceased partner has a separate and independent right 
of suit In that case he was allowed to recover a specific asset from a 
surviving partner without a general partnership account. 

As to the accounts we are entitled to have accounts from the defend- 
ants from the beginning of their dealings — at all events from the end of 
1891. The account for 1892 did not arrive at Bushire until after Abool 
Cassum s death. The defendants, who do not deny their liability to the 
firm, ought to have paid the amount due into Court. 

Kirkpatrick in reply : — We could'not pay into Court. Section 376 

of the Civil Procedure Code (Act XIV of 1882) does not [417] apply to 

such a case as this, and it is the only section which provides for payment 
into Court. 


JUDGMENT.x 


Candy, J. — Two brothers, Haji Abool Cassum and Haji Ali Akbar, 
carried on a partnership business at Bushire in Persia in their joint names. 
In the course of this business they had extensive dealings with the Bombay 


(1) 9 A. 486. 
(4) 17 B. 6. 
(7) 13 B. 404. 


(9) 18 C. 86. 
(5) 17 M. 108. 
(8) 20 B. 15. 


(3) 14 A. 524. 

(6) 12 B.H.C.R. 113 (126). 
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firm of David Sassoon and Co., who acted as agents for the Bushire firm 
in purchasing and selling goods, and (apparently as cover) held Govern- 
ment paper to the extent of two lakhs of rupees on behalf of the said 

Bushire firm. , , . ... 

It iB admitted tbaf. David Sassoon and Co. have, at this prosen^ time, 

as the result of their transactions with the Bushire firm, a large sum of 
money to the credit of that firm, and also they are responsible to the 
Bushire firm for a large sum of money held by Sassoon and Co. in China 

to the credit of the Bushire firm. . . u - 

Abool Cassum died at Bushire on 7th February, 1893, leaving him 

surviving two adult sous, Aga Mahomed Karim and Aga Mahomed Ismael, 
and two other sons and one daugh er, these three being minors It is 
•clear from the correspondence which has been filed in the case that toe 
surviving brother and partner, Haji Ali Akbar, claimed to be sole executor 
of his deceased brother’s estate, and he asked David Sassoon and Co. to 
be his agents and to obtain probate of his brother’s will, mentioning that 
one Aga Gnlam Husain was using his influence with the adult sons of the 
deceased to obtain probate in the name of Mahomed Karim. David Sassoon 
and Co. pointed out that they could not act as agents of All Akba». tut 
that he should come to Bombay and take all necessary steps after obtaining 
letters from his grown-up nephews to act on their behalf. They also pom e* 
out that the will of the deceased could not be acted upon, as it seems to 
have been executed (in 1869) for the special purpose of a pilgrimage. Haji 
Ali Akbar replied that he had come to a settlement with his elder nephews. 
But he took no steps to come to Bombay, and administer his brothers 

share of the assess of the partnership in Bombay. . 

In the meanwhile, the above-mentioned Gulam Husain as the duly 

constituted attorney of the said Mahomed Karim and [418] Mahomed 
Esmail obtained letters of administration (dated 8th October, l89o) of the 
property of the said Abool Cassum within the Bombay Presidency for the 
benefit of the said Mahomed Karim and Mahomed Ismail, and limited 
until they or either of them should obtain letters of administration. 

Armed with these letters Gulam Husain’s soucitors wrote on the 23rd 
October, 1895, to David Sassoon and Co. for an account of all ^oneys ue 
by them to the Bushire firm or to Abool Cassum personally. D. Sassoon 
and Co.’s solicitors replied furnishing an account of what m their clients 
books was shown due to the Bushire firm, and refusing to recognise the 
right of Gulam Husain to deal with the same exceot with the concurrence 
of All Akbar. They further stated that accounts had been rendered from 
time to time to Ali Akbar. Gulam Husain’s solicitors a ho wrote 
(November, 1895) to Ali Akbar at Bushire, asking him to join in the 
administration of the estate of the deceased in recovering what was due 
from David Sassoon a* i Co. In that letter, mention was made of the 
accounts of the oartnership having been made up and settled between All 
Akbar and the two adult sons of the deceased, the statement of account 
being signed by Ali Akbar and the two sons. It does not appear that any 

answer was received to that letter n . tt, 

The present suit was filed on 9th January, 1896, by Gulam Husain 
against David Sassoon and Co. and Ali Akbar, prayiog that an account 
should be taken of all the dealings between Sassoon and Co. and the 
Bushire firm, and that David Sassoon and Co. should hand over to him, or 
to him and defendant Ali Akbar, the balance found due and the Govern- 
ment paper above mentioned. Defendant Ali Akbar has not appeared 
to plead in the suit. It being shown to the Judge in Chambers that service 
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of the summons could not ho effected under s. 90 of the Civil Procedure 
Code (Act XIV of 1882) an order was made that the summons should be 
sent by registered post, and that such should be deemed good and effectual 
service. The postal cover has been returned as " refused.” I held that the 
summons was duly served. The ruling i nJngannath v. J.E. Sassoon (1) does 
not [419] apply, as the defendant in that case resided in British territory. 
Jt would bo practically impossible in the present case to prove directly that 
the person to whom the postal official at Bushire tendered the cover, and 
by whom it was “ refused,” was the defendant Ali Akbar. But there is 
the indirect evidence of the fact that the cover is most clearly addressed 
to Ali Akbar, a person who must he well known in Bushire, and there is 
the affidavit before the Judge in Chambers, showing that Ali Akbar knows 
of this suit. The rule that there can be no valid service on Ali Akbar 
(for that would be the ellect of the ruling that the present service is 
ineffectual) would amount to a denial of justice, assuming that this 
Court has jurisdiction. That is the main question which arises on the 
written statement filed by David Sassoon and Co., and forms the subject 
of the first issue raised by their counsel whether the plaintiff is entitled 
to maintain this suit.” 


Mr. Kirkpatrick’s argument may ho put briefly thus : — There is no 
authority for the representative of the estate of a deceased partner in a 
foreign firm (there being a surviving partner of the foreign firm still 
carrying on the business of that firm) coming into this Court as such 
representative, and claiming to recover a specific asset from a debtor of 
the firm. All be can do in the present case is to sue Ali Akbar for a 
partnership account in the Court in Persia, and, if the Persian law 
allows a receiver to bo appointed, to obtain such appointment; and 
such leceiver could then come here and ask David Sassoon for an 
account, and recover the specific sum found due. Section 45 of the Con- 
tract Act does not apply to partnerships : oveu if it does, there is here a 
contrary intention impliable from the fact that the promisees were 
paitners. and the ordinary common law of partnership would thus apply 
by which the right of action belongs to the surviving partner only. As 
this Court cannot take a general account of the whole partnership of the 
firm in Bushire, complete justice cannot be done here between the surviv- 
ing partner and the representative of the deceased partner, and it cannot 
entertain the suit for the recovery of a specific asset. Such, in brief, is 
the learned counsel’s argument. 

[420] Now, first as to the word foreign this may really be at 
once eliminated from the argument. In this case part of the cause of 
acMon certaiuly arose in Bombay, and leave to sue has been obtained 
under cl. 12 of the Letters Patent. The fact, therefore, that the surviving 
partnor, who is sued with the Bombay debtors of the firm, is a Persian 
subject, not ever living or carrying on business within the jurisdiction 
of this Court, cannot oust the jurisdiction of the Court. Eliminating 
the word foreign ” the argument then comes to this that the right of 
the representative of the estate of a deceased partner is limited to a 
general suit for the partnership account (which in this case would not lie 
IP. a °y Court in British India) ; and such apparently is the reasoning of 
‘‘rru i ' g 0 ’ * n G°bind Prasad v. Chandar Sekhar (2), where he says: ' 

The legal representative in this case would not be entitled necessarily to 
a moiety of the amount recovered in the action : his share of the amount 


(1) 18 B. 606. 
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recovered would depend on a settlement of accounts on the realisation o» 
the partnership assets, and it would, in my judgment, bo highly ineon 1 

venient and possibly misohievous to allow him to interfere in the realign- 
tion of the assets, unless through the intervention of the Court, by the 
appointment of a receiver in oases in whioh such interference by the Court 1 

might be necessary/’ 21 B 412 

But in this Court I am bound by the decision of the Appeal Court in 

Rwett-Carnac v. Goculdas (1), in whioh case the headquarters of t.ho 
partnership were at Karachi, and the partners all dwelt and worked for 
gain outside the jurisdiction of this Court. Ou the dissolution of the 
partnership by the death of one of the partners, no adjustment of the part- 
nership acoounts was made. The surviving partners had, however, 
recovered certain assets of the firm whioh were in Bombay in the hand3 
of an officer of the Court, and the suit in question was brought by the 
representative of the deceased partner against the surviving paitners and 
the bolder of the assets to recover those assets ou the ground that they 
belonged wholly to the estate of the deceased partner. Leave was 
obtained under cl. 12 of the Letters Patent. On the question of jurisdiction 
the appeal [421] Court were quite unable to feel any doubt (see pp. 

44-45 of the report), and their Lordships decreed in the terms of para. B 
of the plaint, that if necessary for the purposes of the suit the account 
of the partnership between the estate of the deceased partner and the 

surviving partners should be taken by this Court. 

Now here no such general partnership accouofc is asked for or is 
necessary. Tne representative of the deceased partner simply says to the 
surviving partner : “ Join me in recovering an amount due to the firm in 
Bombay: if you refuse, then I must sue alone and join you as defendant ; 
the only account at present to be taken is that of the debtor of the firm 
in Bombay.” Is it a valid answer to say “ The Court has no jurisdiction, 
and cannot assist you, because the Court cannot recognize you ; it can 
only recognise the surviving partner if he chooses to sue to recover this 
asset, or a validly appointed receiver, if such can be appointed by the 
Courts aDd law of Persia?” The decision iu the case quoted above gives 
an answer in tho emphatic negative. 

There remains the argument regarding s. 45 of the Contract Act. 

That point has been definitely settled hy this Court. The answer is 
shadowed forth in the judgment just quoted at the top of p. 43 of the report. 

But in the previous case of Motilcil v. Ghellabhai (2) the Chief Justice 
(then Mr. Justice Farran) with the late Acting Chief Justice laid down 
clearly that s. 45 of the Contract Act does relate to partners as 
well as to other co-contractors. Not only so, hut the ratio decidendi of 
the whole judgment goes to show that in this Court we cannot accept the 
argument now put forward by Mr. Kirkpatrick, viz., that in India the 
right to enforce a partnership contract rests with the surviving partner 
only. It is shown in that judgment that the only logically consistent 
result of tbe application of s. 45 of the Contract Act to partnerships is 
that “ the right to performance of the contract, as far as the other con- 
tracting party is concerned, rests just as much ivith the representative of 
the deceased partner as with the surviving partner ,” and that though it is 
logically inconsistent to allow tbe surviving partner to sue without joining 
the representative of the deceased partner as a party to tbe suit, yet it 
was not necessary, notwithstanding [422] the provisions of the Contract 

(1) 20 B. 15. (2) 17 B< 6 - 
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1897 Act, to change the old practice of Small Causes Court which permits the 
Jan. li. surviving partner to sue alone. 

Of course, it follows that the representative of a deceased partner can 

Original j 0 j 0 the surviving partner in a suit ; and if the latter does not join as 
Civil, plaintiff, then he can be mads a defendant, and so a party to the suit. 

21 412 ^ kat right have David Sassoon and Co., the debtors of the firm, to raise 

any objection ? It is uo answer to say that under s. 63 of the Contract 
Act Ali Akbar could have given them a valid receipt and discharge for 
their liabilities to the Bushire firm. As a fact they admit that they have 
not discharged their liability to the firm. On the contrary when they had 
notice that Ali Akbar had made an adjustment of the accounts of the firm 
with his two adult nephews, Mohamed Karim and Moharaed Ismail — (see 
the accounts 2. 3) and 4 — in March 1894, and February and(May, 1895, 
they refused payment of a draft drawn on them apparently in liquidation 
of that adjustment. Subsequently, in July, 1895, Mohamed Karim and 
Mohamed Ismail gave a power of attorney to the present plaintiff to obtain 
letters of administration and so recover the debt due in Bombay to the 
firm. How far Mahomed Karim and Mahomed Ismail may be bound to 
Ali Akbar by the alleged settlement of partnership accounts, it is not for 
this Court now to say. But the fact of that adjustment, if it is a fact, 
cannot prevent them or the plaintiff on their behalf from recovering the 
debt due in Bombay from David Sassoon and Co., so loDg as Ali Akbar is 
made a party to the suit. Nor can the writ of attachment (Exhibit 11, 
with which compare the lectors O and P) under s. 268 of the Civil Pro- 
cedure Code, or the letter from the Bank of Persia in London to the firm 
of Sassoon and Co., in London (Ex. 12), be pleaded by David Sassoon and 
Co. as a bar to the present suit, that is, to the account being taken in 
order to show what is due from David Sassoon and Co. to the Bushire firm. 
The finding on the first issue must, therefore, be in the affirmative. 

There remains the question as to the accounts rendered by David 
Sassoon and Go. to the Bushire firm Clearly they are nob settled, that 
is, adjusted accounts. But they are stated accounts. There £423} is 
the evidence of the manager of David Sassoon and Co. that they were 
never objected to. The last one received by the Bushire firm before the 
death of Abool Cassum was received and acknowledged the day before his 
death. That was up to the end of 1892. Ic follows that all the accounts 
rendered up to and including the period up to the end of December, 1891, 
must be ta^en as stated accounts, no objection having been made thereto 
within a reasonable time. Those accounts, therefore, must remain in full 
force and vigour as stated accounts, except so far as they can be impugned 
by the plaintiff, who has the burden of proof on him to establish errors 
and mistakes (Story’s Equity Jur., s. 523). The fact that the Bushire firm 
had no agent in Bombay, and no partuer of the firm came to Bombay to 
examine David Sassoon and Co.’s accounts with vouchers, &c., would not 
make the account less stated accounts. It is for him to surcharge and 
falsify with regard to the accounts rendered up bo and including 1891, and, 
subsequently, the account must be taken as open and treated accordingly 
by the Commissioner in the ordinary way. He should include the moneys 
due on account of the China transaction and referred to in para. 4 of 
the written statement, and also the Government promissory notes with 
interest held by David Sassoon and Co. on behalf of the Bushire firm. It 
is unnecessary to pass any decree now regarding those Dotes, as the interest 
has always been included in the account, and the final order as to the 
disposal of the notes can be passed when the final decree is to be made. 
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There will be a reference to the Commissioner in accordance with the 
above directions. All costs and further directions reserved. 

Attorneys for the plaintiff: — Messrs. Payne, Gilbert and Sayani. 
Attorneys for the first four defendants: — Messrs. Broiun and Moir. 
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[424] APPELLATE CIVIL— FULL BENCH. 

Before Mr. Justice Jar dine, Mr. Justice Gandy and Mr. Justice Ranade. 


Erava AND another ( Original Plaintiffs), Appellants v. Sidramappa 
PaSARE ( Original Defendant), Respondent .* [19th December, 1895.] 

Execution — Decree — Death of judgment- debt or after decree but before execution— Legal 
representatives not made parties to proceedings— Sale in execution without notice to 
legal representatives under s- ^ of Civil Procedure Code- Notice given to wrong 
persons- T> tie of purchaser— Mortgage— Redemption— Limitation - Civil Procedure 
Code (Act X of 1877), ss. 234. 248. 311. 

On the 28th March, 1877, one Nagappa mortgaged certain property to the 
defendant. On the 27th June. 1877, one Haomant Vithal obtained a money 
deoree against Nagappa, but before it could be executed, Nagappa died leaving all 
his property to his daughters (the plaintiffs). On the 22nd November, 1878, 
Hanmant applied for execution against Nagappa, deceased, by his heir and 
nephew Ramlinga. Ramlinga appeared and stated that he was not the heir, but 
that the heirs of Nagappa were bis daughters, the plaintiffs. The plaintiffs, 
however, were not made parties to the execution proceedings, nor were notices 
served on them under s. 248 of the Civil Procedure Code (Act X of 1877). The 
execution proceedings were continued and the mortgaged property was sold on 
the 9th June, 1880. and was bought by the defendant (the mortgagee) subject 
to his mortgage. The sale was confirmed and a certificate of sale was duly issued 
to the defendant, who got formal possession on the 11th October, 1880, be being 
already in possession as mortgagee. In 1889 the plaintiffs sued the defendant to 
redeem the mortgage. It was contended that the defendant having purchased at 
a Court sale was entitled to the property free from the claim of the plaintiffs. 

Held, by CANDY and JARDINE, JJ., that even assuming that the execution 
proceedings and sale had conveyed an absolute title to ibo purchaser, tbe present 
suit, which was brought within twelve years of the sale, did, in effect, challenge 
tbe sale, and that the plaintiffs were, therefore, eutitled to redeem. 

Held , by RANADE, J., that, in respect of the plaintiffs who were not parties, 
the sale proceedings were invalid and null and without jurisdiction ; that the 
auction-purohaser acquired no rights under his certificate of sale as against these 
legal representatives, and that as against them be could only claim title by adverse 
possession not tailing short of twelve years. As the present suit was admittedly 
brought within that period, it was maintainable. 

r«? 110 LJ 489= 14 C.W.N. 560 = 5 Ind. Cas. 390 ; R.. 24 B. 135 = 1 Bom.L R, 627 » 
25 B. 337 |339j; 8 C.W.N. 843; U.B.R. (1897—1901) 464 (466) ; Cons., 22 B. 271.] 

SECOND appeal from the decision of Rao Bahadur N. G. Phadke, 
Joint First Class Subordinate Judge of Sholapur, with appellate powers, 
confirming'the decree of Thomas Moore, First Class Subordinate Judge. 
[425] Suit for redemption. 

The plaintiffs were tbe daughters of one Nagappa, who mortgaged the 
property in question to the defendant for Rs. 3,000 on the 28th March, 
1877. Subsequently, tiz., on the 27th June, 1877, one Hanmant Vithal 
obtained a money decree (No. 687 of 1877) against Nagappa, but before it 
■was executed, Nagappa died, having by his will, dated 15th February, 
1875, bequeathed all bis property to the plaintiffs. 


* Second Appeal No. 834 of 1893. 
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1895 After Nagappa’s death, Hanmant Vithal on the 22nd Novombar, 1878, 

Dice. 10 applied for execution of the decree against “ defendant Nagappa, deceased, 

— by his heir and nephew Ramlinga.” A year having elapsed since the 

Fttdl decree, notice was issued under s. 248 of the Civil Procedure Code. This 

BENCH, notice, however, was issued to one Ramlinga, the nephew of Nagappa, 

and not to the plaintiffs. Ramlinga appeared and informed the Court 

21 B. 424 j 10 wag separated from his deceased uncle Nagappa and that he 

(F.B W as not Nagappa’s heir ; that the plaintiffs were Nagappa’s heirs and 
that lie was- not in possession of the estate. He was informed by the 
Court that the application was not against his property but against the 
estate of the deceased Nagappa and that if his property should be attached, 
ho would have his remedy after attachment. 

The attachment issued and was followed by a proclamation of sale in 
which the defendant was described as “ Nagappa, deceased, after decree — 
heir Ramliuga” and the interest to be sold as that of “ Nagappa, deceased, 
his heir Ramlinga.” At the execution sale on 9th June, I860, the mort- 
gagee Sidramappa purchased the property, and a certificate of sale was 
granted to him when the sale was confirmed. He had given notice of his 
mortgage and the sale was made subject to it. The certificate of sale 
described the interest sold as that of “the deceased Nagappa.” On the 
11th October, 1880, Sidramappa was put into formal possession, he being 
already in possession as mortgagee. 

In the year 1889 the plaintiffs brought the present suit as heirs of. 
their father Nagappa and also as legatees under his will for an account of 
the mortgage of the 28th March, 1877. and for redemption. The defendant 
contended that as purchaser at an execution sale he was entitled to the 
property ; that the plaintiffs [426] had full knowledge and notice of the 
sale ; that the certificate of sale was duly registered ; that in a redemption 
suit they could not call in question the iegality of the sale, &c., &c. 

The Subordinate Judge dismissed the suit, holding that the equity 
of redemption belonged to the defendant, he having purchased it at an 
execution sale, and that the plaintiffs had no claim to redeem. 

On appeal by the plaintiffs the Judge confirmed the deoree. 

The plaintiffs appealed to the High Court. 

Macpherson (Acting Advocate General) and N. G, Ghandavarkar 
appeared for the appellants (plaintiffs). — The equity of redemption is in 
the plaintiffs as the heirs of the mortgagor and they are entitled now to 
redeem. The equity of redemption did not pass to the defendant by the 
execution sale. We contend that as against the plaintiffs the sale was 
null and void. The decree was passed against Nagappa, but he died 
before it was executed. At his death the property passed to the plaintiffs 
as his heirs and representatives. That property was no doubt liable to the 
decree, but it coul 1 only be made available to satisfy the decree in the mode 
prescribed by the Civil Procedure Code : see ss. 234 and 248. But no notice 
under s. 248 was given to the plaintiffs. The legal procedure was thus 
not followed, and as against the plaintiffs the sale is null and void — 
Abrahamji Daooji v. Nathwa Rally a (1) ; Sheo Prasad v. Hira Lai (2) ; 
Sahdeo Pandey v. Ghasiram (3); Chathakclan v. Govinda{ 4). Sections 235 
and 244 of the Civil Procedure Code also support our contention. 

As the heirs of the mortgagor we may sue for redemption at any 
time within sixty years— art. 148 of the Limitation Act (XV of 1877). 


(1) P.J. (1878), p. 190. (2) 12 A. 440. (3) 21 0. 19. (4) 17 M. 186. 
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This suit has been brought within twelve years after the date of the 
mortgage and only nine years sinoe the sale in 1880 to the defendant. 

As to acquiescence we rely on Baswantapa v. Ranu (1) ; Bhagvant 
v. Kondi f 2) ; Rambhat v. Bababhat (3) ; Aba v. Dhondu Bai{ 4) 

[427] Inverarity (with Daji A.Khare and G.M. Tripathi), appeared for 
the respondent (defendant). — The mortgagor’s equity of redemption was 
sold to the defendant at an execution sale. The sale gave him an absolute 
title to it and the plaintiffs as heirs of the mortgagor have no claim. It is 
alleged that the mere failure of the decree-holder to give the plaintiffs 
notice of the intended sale under s. 248 of the Civil Procedure Code 
makes the sale null and void as against them. We contend that the 
omission was a mere irregularity of procedure and that the defendant as 
purchaser at the sale is not affected by it. He is not bound to see that 
the proceedings are regular — Rewa v. Ram Kishen (5) ; Natha Ravi v. 
Jamni (6). The sale to him was duly confic med and a certificate was 
granted, and the defendant got a complete title. The plaintiffs in this 
suit really seek to set aside the sale, but a mere irregularity is not a 
sufficient ground to set it aside once it has been confirmed— Kishory 
Mohan Roy v. Mahomed Muzaffar Eos&ein (7) ; Suryanna v. Buryi (8). 
Notice to persons in possession is sufficient — Prosunno Ghunder v. Kristo 
Chytunnoi 9); Janaki v. Dhanu LalL{ 10). Section 234 of the Civil Procedure 
Code is permissive aDd not mandatory. It applies only when the property 
sought to be attached is in the hands of the legal representative — Aba v. 
Dhondu Bai{ 4) : Eunhammad v. Eutti (11). The notice contemplated by 
s. 248 is required to be given when execution is sought against the legal 
representative, but not otherwise— A ba v. Dhondu Bai{ 4); Hirachund v. 
Kasturchand (12). 

If the plaintiffs were damnified by the sale, they should have applied 
to set it aside under s. 311 of the Civil Procedure Code. 

Macpherson , in reply. — There is a distinction between an illegality 
and a mere irregularity — Girdharee Dali v. Rantoo Lalli 13). A purchaser 
at a Court-sale is bound to inquire whether the proper legal representatives 
of a deceased judgment-debtor are informed of proceedings in execution, 
so that they may have an [428] opportunity of being heard. A decree- 
holder can, according to s. 234 of the Civil Procedure Code, get at the 
property of the judgment-debtor only through his legal representative. 
This is made clear by the change in the language of s. 210 of the Code of 
1859. Under that section the decree-holder could get at the property 
without the legal representative being made a party. The words “ estate 
of the deceased " are omitted from s. 234 of the present Code. 

Section 311 of the Code applies only to a material irregularity in 
publishing or conducting the sale. This section does not apply to a vital 
illegality which cannot be cured by any equitable consideration. Section 
248 of the Code makes it incumbent upon the Court to issue notice to 
the legal representative. 

JUDGMENT. 

F ARRAN, C. J. — This was a suit by Erava and the son of Tukava, 
who are the heirs of Nagappa, deceased, to redeem a mortgage of four 


(1) 9 B. 86. 

(4) 19 B. 276. 
(7) 18 0. 188. 
(10) 14 M. 454. 
(18) 1 I. A. 821. 


(2) 14 B. 279. (3) 18 B. 250. 

(5) 13 I. A. 106 = 14 0. 18. (6) 8 B.H.C.R. (A.C.J.) 37. 

(8) 7 M. 258. (9) 4 0. 342. 

(11) 12 M. 90. (12) 18 B. 224. 
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survey numbers from the defendant Malkarjun, the' son of Sidramappa, 
the original mortgagee. 

The questions to he decided in the appeal are (1) whether the 
sale-certificate of the equity of redemption granted by the Court to 
Sidramapia legally conveyed the equity of redemption in the mortgaged 
premises to him so as to extinguish it, and (2) whether, assuming that 
not to he the case, Sidramappa acquired a title by estoppel or acquiescence 
on the part of the representatives of Nagappa, or by limitation, to the 
equity of redemption so as to prevent their now redeeming. 

The facts which give rise to the former are these: — In March, 1877 
Nagapna mortgaged the four survey numbers in question to Sidramappa, 
the father of the defendant. Sidramappa obtained possession under his 
mortgage. In the month of June following, oneHanmant Vithal obtained 
a money decree in the Court of the Subordinate Judge at Sholapur against 
Nagappa, the principal debtor, and his son-in-law Vyankappa, his surety. 
Nagappa died soon after the decree and before proceedings in execution 
of it had been taken. He left two daughters Erava and Tukava. and also 
a separated nephew Ramlinga. On the death of Nagappa, accordingly, 
the equity of redemption in the mortgaged premises devolved upon his 
daughters Erava and Tukava. 

[429] After Nagappa’s death, Hanmant Vithal applied under s. 234 
of Act X of 1877 for execution of his decree against “ the defendant 
Nagappa, deceased, by his heir and nephew Ramlinga/' to recover 
Rs. 65-6-2 by the attachment and sale of the four survey numbers which 
had beeu mortgaged to Sidramappa. The application was also headed 
with the name of Vyankappa. but no execution was sought against 
his property. Tne Court directed notices to issue under s. 248 of Act 
X of 1877. Ramalioga was, it appears, in possession of a house which 
formed portion of the estate of Nagappa. He appeared in answer to the 
notice to him, and stated that he was not the heir of Nagappa, but that 
Erava and Tukava were the heirs. He was informed by the Court that the 
plaintiff’s application was against the property of the deceased, and that, 
if he had any interest in that sought to be attached, he should take steps 
after attachment. The attachment issued, and it was followed by a 
proclamation for sale, in which the defendant was described as “ Nagappa, 
deceased after decree, heir Ramlmga,” and the interest to be sold was 
described as that of “ Nagappa, deceased, his heir Ramlinga.” Sidramappa 
purchased at the auction sale, and a certificate of sale was granted to him 
on the sale being confirmed. He had given notice of his mortgage, upon 
which he alleged that Rs. 3,680 were then due, and the sale took place 
subject to it. The certificate of sale described the interest sold as that of 
the deceased Nagappa.” Formal possession was given to tbe purobaser, 
but be had already been, as I have said, in possession under his mortgage. 

The sections bearing on the question before us are identical in Act X 
of 1877 and in tbe present Civil Procedure Code. I may, therefore, treat 
the case as though t.he proceedings in execution had proceeded under the 
latter. As these sections have given rise to different and somewhat 
irreconcileable views it will be desirable that I state the reasons for my 
decision in some detail. 

Now in approaching this subject it is well to have before us a clear 
perception of the position of the judgment-creditor of a deceased person 
in relation to the property and to the representatives of his deceased 
judgmeDt-debtor. A mere monev decree creates no lien upon the property of 
the judgment-debtor, but it [430] renders every part of such property liable 
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to be attaohed and sold in exeoution of the deoree. Its effect is explained 
by the Privy Gounoil in Mirza Mahomed v. The widow of Bahnakund (1). 
At p. 248 of the report their Lordships say : “A judgment does not vest 
in a judgmeat-oreditor any portion of the property of his judgment-debtor. 
It gives him a right to have the judgment executed, but until execution 
the property of the judgment-debtor does not vest in the judgment-creditor 
simply by virtue of the judgment. That is so according to the law of 
this country, and it is also the case under the Code of Civil Procedure. 

* *, which is the law in force in India.” Their Lordships were then 

speaking of the Civil Procedure Code of 1859, but their remarks apply 
a fortiori to the present more definite Code. It follows, as was there 
indeed ruled, that the property of a deceased judgment-debtor devolves 
upon his heirs free from any lien in tbeir bands, but subject to his judg- 
ment and other debts, and liable in the same hands to be attached and 
sold in execution of the decree already obtained against him, a decree 
which oan be enforced by following the procedure laid down in the Civil 

Procedure Code and in no other way. 

Tbe decree, however, does not by the death of the judgment-debtor 
cease to be operative. It does not, like proceedings before decree, abate, 
but continues as it were a living decree, which without revival the 
judgment-creditor can enforce. The views entertained upon this subject 
in the other High Courts have nob been uniform (see Sheo Prasad v. Hira 
Lai (2), where tbe cases are collected, and Krishnayya v. Unnissa 
Begam (3) and Aba v. Dhondu Bai (4), where they are again cited), but 
it was so ruled in this High Court in Gulabdas v. L<ikshman (5), 
which has been always followed hore. The Legislature has also 
recognised it as tbe correct view of the Code in Act VI of 1892. 
Accordingly it has been held in the Bombay High Court that after decree 
it is not necessary bo place the representatives of a deceased judgment- 
debtor upon the record— Birachand v. Kasturchand (6) which followed 
an earlier unreported ruling, confirmed on appeal, on the Original 
[4311 Side of the High Court. Notice to the representatives is all that 
the Civil Procedure Code requires before execution is issued in such cases. 
Section 248 of the Code places a decree where a year has elapsed since the 
last proceeding in execution and a decree in cases in which tbe judgment- 
debtor has died upon the same footing. A duty is imposed on the Court 
to give the requisite notice before execution issues in either case. The 
procedure to be adopted in the case of the death of the judgment-debtor 
where execution is sought against his property is that laid down in s 234 
of the Code To my mind it appears to be the only way in which tbe 
decree can ’ he enforced. The Code of 1859 provided (s. 210) that an 
application for execution could be made against the estate” of a person 
dying after decree against him, but no such provision is to be found in the 
present Code. The argument that such a decree can be enforced by giving 
notice to tbe person in possession of a part or even of the whole of the 
property of a deceased judgment-debtor, as to Ramalinga or Sidramappa 
in this case, seems to me to be without warrant. Tbe cases cited in 
support of it — Prossunno Chunder v. Kristo (7) and Jana hi v. Dhanu 
Lall (8)— were oases where a wroDg legal representative was sued to decree, 
and effect to a certain extent was given to such decree, and were of a very 
peculiar nature. To me it appears that where the Legislature has indicated 
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a mode of procedure in a given ca9e, that course of procedure, and that 
onlv, can be pursued. Tne necessity of having the legal representative 
and not a mere stranger before the Court in cases of attachment is pointed 
out in Abraham ji Daooji v. Nathwa Rally a (1) ; though that judgment 
may have g me too far in saying that the Code requires him no be 
placed upon the record. The case of Ghathakelan v. Govinda (2) is 
also an authority upon this point. The legal representative in whom 
the property of the deceased is vested is the person interested in seeing 
that it shall not be attached and sold improperly. Section 234 accordingly 
provides that if execution is sought in cases where the judgment-debtor is 
dead, application is to be made to execute it against the legal represent- 
ative of the deceased. The Court then is directed by s. 248 to issue 

[432] a notice to such legal representative to show cause why the decree 
should not be executed against him. On no sufficient cause being shown, 
the Court shall order the decree to be executed (s. 249 ), and then it shall 
issue its warrant for execution (s. 250 ). The execution-creditor is, when 
these steps have boon taken, in a position to attach and sell the property 
of the deceased though it is then vested in his legal representative. The 
object of giving notice to the legal representatives is not stated in the 
Code. It may be. not only to enable them to show cause why the decree 
by reason of its being time-birred, adjusted or otherwise satisfied should 
not be executed at all, but also to give them an opportunity of satisfying it 
before execution issues and thus preventing the sale of all or any part 
of the property which has devolved upon them. 

The words of s. 249 being imperative “ Tne Court shall issue a notice ” 
it appears to me to follow that, unless 9uch notice is issued and the 
representatives of the judgment-debtor are given an opportunity of showing 
cause against the enforcement of the decree by execution, a warrant to 
execute it issued and an attachment levied under such warrant and a sale 
held in pursuance of it are informal and irregular, and that the legal 
representative is entitled to have the same set aside as of right if he applies 
in time and an interest superior to his has not supervened. It does not 
appear to me to be material whether the notice has not issued at all, or 
whether it has issued to a wrong person, whether he be a near heir, not 
being the legal representative of the deceased, or a stranger. The result 
to the legal representative is the same in each case. 

The further question, however, arises whether the several proceedings 
prior to and including the auction sale are in such cases absolutely null 
and void, or whether they are not, though liable to be avoided at the 
instance of the legal representative of the judgment-debtor, valid until set 
aside. The latter is, I think, the case. The proceedings and sale, if not 
challenged within the time which the law allows for that purpose, convey 
title to the purchaser. The decree is, as I have shown, a living decree ; 
the formal steps have been taken to effect; a sale under it ; the property 

[433] attached and sold is property liable to be attached and sold under 
the decree ; the law confers upon the Court the jurisdiction to sell. Allis 
complete save that a person who ought to have had notice of the proceed- 
ings has nob been notified. I can see no reason for holding that on that 
account the proceedings are a nullity and that nobbing passes under the 
sale. A decree passed without summons served on the defendant is not a 
mereDullity. I see do reason for holding that an order to issue execution 
is on a different plane. The legal representative can object and set the 


(1) P. J. (1878), p. 190. 
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order aside, but if he does not do so, I think that the sale, confirmed by 
the Court, conveys title to the certified purchaser. 

How, it may well be a9ked, can a purohaber know whether a notice 
under a. 248 has been issued or not, or if issued, whether it has been duly 
served. To use the language of the Judicial Committee of the Privy 
Council, “ To hold that a purchaser at a sale in execution is bound to 
inquire into such matters would throw a great impediment in 
the way of purchases under executions" — Rewa Man ton v. Ram 
Kishen Singh (l). No purchaser would be safe who purchased the pro- 
perty of a deceased judgment-debtor. Again, how, if be inquires and 
finds that the notice has been served, is he to know that it has been 
served on the proper person though served upon the apparent heir. A will 
appointing an executor may subsequently be found. There is do security 
for him. Consider, then, the position of the legal representative. As a 
rule he is not damnified at all. The property of : the dead man is made 
answerable for the debt of the dead man. If the legal representative 
objects to this, he can come and set the sale aside. This affords him full 
protection. Is he to be allowed, when the estate which has devolved upon 
him has had the benefit of the sale proceeds of the property soi l, to told 
his hands for twelve years and see whether the property will rise in value, 
and then if it does, to evict the purchaser ? I cannot bring myself to believe 
that such is the law. 

As to the procedure which the legal representative can adopt to set 
aside the proceedings, it would, I think, be rather a straining of language 
to say that his case falls within s. 311 of the Code. That section is found 
in a division of the Code which [434] relates to sales, as to the 
mode of publishing and conducting which elaborate rules are laid down. 
Section 311 provides that the decree-holder or any person whose immove- 
able property has been sold may apply to the Court to set aside the sale 
on the ground of a material irregularity in publishing or conducting it, 
but such sales shall not be set aside on those grounds unless the applicant 
proves that he has sustained substantial damages by reason of such 
irregularity. In such a case as the present there is nothing irregular in 
publishing or conducting the sale. The improper step taken is long anterior 
to the publication of the sale. It goes back to and attack* the validity 
of the order under which the sale is held. An ex parte order has been 
made, which ought to have been made after giving the partv whose 
interests have been affected by it an opportunity of showing cause against 
it. Such an order may of course be set aside by taking the proper steps 
in the suit at any rate until the sale is confirmed — Ramessuri Dassee v. 
Djorgadass Chatterjee (2) ; Krishnayya v. Unnissa Begam (3). Until 
confirmation the rights of the auction-purchaser are inchoate and incom- 
pl uCe — 3 . 314 , After confirmation the proceedings can, I auprehend, only 
be Bet aside by suit. The provisions of s. 244 do not, I think, auplv, as 
the purchaser is not a party to the suit. As to the necessity of a suit in 
cases not provided for by the Code, see Mirza Mahomed v. The widow of 
Balmahund (4) . 

Id the present case the legal representatives did not come in before 
tbe sale was confirmed and seek to have it set aside. It is contended that 
it has become absolute as against them on two grounds — (1) Because 
Sidramappa was a bona fide purchaser for value whose title on confirmation 
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became absolute. (2) Because the plaintiff’s right to set aside the sale has 
become time barred. 

Mr. iDverarity, for the respondent, in support of the first ground 
contends that as a purchaser at a Court’s sale cannot be disturbed 
by reason of the decree under which he purchased having been 
erroneous and subsequently to his purchase set aside — Naivab Zain-ul- 
Abdin Khan v. Muhammad Asghar Alt Khan (1) ; [435] Girdharee 
Lall v. Kantoo Loll (2) — so a bona fide purchaser is not bound to 
inquire whether the attachment proceedings under which the property 
has been put uu for sale have been regular or not. He relies on 
Reiva Mahton v. Rant Kishen Singh (3), where their Lordships say 
(p. Ill):— “A purchaser under a sale in execution is not bound to inquire 
whether the judgment-debtor had a cross judgment of a higher amount 
any more than he would be bound in an ordinary case to inquire whether 
a judgment upon which an execution issues has been satisfied or not. 
Those are questions to be determined by the Court issuing the execution. 
To hold that a purchaser at a sale in execution is bound to inquire 
into such matters would throw a great impediment in the way of pur- 
chases under executions. If the Court has jurisdiction, a purchaser 
is no more bound to inquire into the correctness of an order for 
execution than he is as to the correctness of the judgment upon 
which the execution issues.” I am inclined to yield to that contention 
notwithstanding the decision in Basivantapa w.Ranu (4) relied on by the 
Advocate-General. There the decree was obtained against the wrong 
person as legal representative, and it was held that it could not be 
executed against what was in fact the property of the true legal represent- 
ative. The distinction is pointed out in Natha Han v. Jamni (5). 

It is, however, unnecessary to decide this question, as I think that 

the second objection must prevail. Whatever may be the legal limitation 

within which the representatives of the mortgagor could have brought a 

suit to set aside the sale to Sidramappa, it is plain that it could not extend 

beyond twelve years, and even now no suit has been filed to set it aside.. 

The present case does not fall within the ruling of Bhagvant v. Kondi (6). ' 

The defendant does not rely here upon adverse possession, but upon the 

title which the plaintiffs might at one time have avoided, but which they 

have eot taken the proper steps to impeach. It i 9 found that they knew 

of the sale. It is certain that they were not purposely kept in ignoranoe 

of it. In deciding in this manner I am not ruling, so far as I know, in 

opposition to any reported case. [436] In Sahdeo Pandey v. Ghasiram [ 7) 

the Judges no doubt used expressions tending to show Chat a sale wifch- 

oufc notice in circumstances like the present would be wholly void (as did 

also Straight, J., in Imam-un-Nissa v.Liakat Husain (8), but this was not 

necessary for the deoision, and the caseB upon which they relied did not go 
to that extent. 

It is unnecessary for me to consider the question of estoppel and 

acquiescence. I have felt doubts as to whether the decree could have 

been supported upon these grounds, and have, therefore, dealt with the 
broader issue. 


Parsons, J. There is no dispute about the facts of this case. 

0° the 28th March* 1877, NagaDDa mortgaged the property in suit 
with possession to Sidratpappa, the defendant. On the 27bh June, 1877* 

(2) 1 I. A. 321. (3) 13 I. A. 106 = 14 C. 18. 

(5) 8 B H.C. R. 37. i (6) 14 B. 279. . • ' » 

/ (8) 3 A. 424. u »5i) 
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one Han man fc obtained a money-decree against Nagappa. Nagappa died 
sometime before November, 1878. On the 22nd November, 1878, Hanmant 
applied to have his decree exeouted against Nagappa, deceased, his heir and 
legal representative, hi9 nephew, Ramlingappa. A notice was issued under 
s. 248 and served on Runlingappa, who appeared and said that he was not 
the heir or legal representative of Nagappa, as the latter wa9 separated in 
estate and had left two daughters, Erava and Tukava, who were his legal 
heirs and representatives. Nevertheless the Court; allowed execution to 
prooeed, the property was proclaimed as that of Nagappa, deceased, his heir 
and legal representative RacnliogapDa, and it was Bold and purchased by 
Sidramappa on the 11th October, 1880. 

The plaintiffs as the legal heirs and raDresentatives of Nagappa have 
brought this suit to redeem the mortgage of 1877 and recover possession of 
their property. There is no question but that they are the rightful heirs 
of Nagappa, and that Ramlingappa was nob, and the suit is brought within 
twelve years of the sale, having been filed in 1889. 

The point that arises is this : — Does a purchase at a sale in execution 
of a mere money-decree convey any title to the purchaser when the applica- 
tion to execute the decree has been made against a persou other than the 
legal representative of the [437] deceased judgment-debtor, and no notice 
under 8. 219 of the Civil Procedure Code has been given to the legal 
representative? In my opinion the question must be auswered in the 
negative. 

My first proposition will be : “ The only mode in which a decree- 
holder (I am speaking of money-decrees only throughout) can execute his 
decree after the death of the judgeueut-debtor is by aoulication to execute 
it against the legal representative of the deceased as provided in s. 234 of 
the Code.” 

A judgment doe* not vest in a judgment-creditor any portion of 
the property of his judgment-debtor. It gives him the right to have 
the judgment executed ; but until execution, the property of the judgment- 
debtor does not vest in the judgment-creditor simply by virtue of the 
judgment ” — Mirza Mahomed v. The widow of Balm^kund (l). This 
deoision was passed under the Code of 1859 and applies with greater force 
to the present Code which has taken away the power of proceeding 
against the estate given by s. 210 of the Code of 1859. On the death 
of a judgment-debtor his estate vests in his legal representative alone, upoD 
whom alone also devolves the duty of paying the debts whether due on 
deorees or otherwise, and it is clear that that estate cannot be made 
liable except by proceeding against the legal representative. It is 
said in Abrahamji Daooji v. Nathwa Rallya (2) oiting Lekraj Roy v. 
Becharam Misser (3): “ It is manifest from s. 234. that there must be some 
person on the record as representative of the deceased defendant before 
execution can be had against the estate which belonged to that defendant 
at his decease. Execution against such estate cannot be had otherwise.” 
It is held in Rama&ami v. Bagirathi (4) that the representative of a deceased 
judgment-debtor ought to be brought in in the case, and that sale could 
not legally take place without some person on the record representing the 
deceased ; and again in Krishnayya v. Unnissa Begam (5) that the property 
might be liable in the hands of a legal representative, but that the right, 
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title and interest of a deceased person could not be sold. In Sheo Prasad v, 
Hira Lai (1). Edge, C. J., at p. 445 says : “ If at the time of [438] the 
death of the judgment-debtor his property is not under attachment, the 
judgment-creditor must (except in the case of a decree under s. 89 of the 
Transfer of Property Act) proceed under s. 234 if be desires to execute bis 
decree against property which was of the judgment-debtor in his lifetime 
and which came into the hands of his legal representative at his death.” 

My second proposition will be : “ Not only must there be an applies* 
tion against the legal representative, bub there must be a notice issued to 
him.” Section 248 imperatively requires this to be done. The Privy 
Council in the case above cited— Mirza Mahomed v. The widow of Balma - 
kuvd (2)— speak of the notice being necessary and say that “ plaintiff 
could not have executed the decree until he had given notice.” The 
■ j Ur ^ Calcutta havo held that the omission so give the notice 
required by the section to be given to the judgment-debtor renders 
tbe whole of the execution proceedings altogether bad and ineffectual 
to bind the judgment-debtor, So that the sale could not be sustained 
•—Sahdeo Pandey v. Ghasiram (3). To the same effect is tbe decision in 
liamessuri Dassee v. Doorgadass Chatter jee (4). In Imamun-nissa Bibi v. 

Ilusatn (5), Straight, J., says: "It certainly does appear tome 
hat the sale was void ab initio as being held in pursuance of a warrant 
oi execution megularly and illegally granted against the legal representa- 
ive o a eceased person who has had no opportunity of showing cause 
^ y 1 8 .°, u , DO ?k 0 issued. Such a proceeding was as much ultra vires 
wou ave been fou the Court trying the original suit to pass a 
decree against a person not a party to it. The provisions of ss. 248 and 249 
seem ° me peremptorily to require, as a condition precedent to the issue of 
inHnr^ laD f or execution of decree, that the legal representative of a deceased 
. D e or i( s hould, upon notice duly given, have an opportunity of 

m ^j C f US fu sarae case Pearson, J., says*: "The ouinion 

expressed by the Calcutta High Court in Ramessun Dassee v. Doorgadass 

atterjee (4) that the omission to give the notice required by s. 248 to 

“fJ* ^T ' ‘ 0bt ° r affects the re S“ la ^y [«9] of the sale, and the 
„ y 0 10 ent,lre execution proceedings, appears to me to be iodisput* 

• P ropos ^ OQ directly arises out of the two former ones aod 

nrn/>o S (i a . eD .^ P erson other than the legal representative bus been 

0 0 against in execution, and no notice has been given to the legal 
lepresentative, any sale that may take place is a nullity and has no valid 

representative 1 '’' ° Q 03fca * i0 fc be deceased in the hands of the legal 

1 can see no practical difference between this case and the ca 9 e where 
a ganger is joined as the legal reuresentative of a Derson. who has died 

• . 0r ^. 0cr00> The law- in the latter case is clear. “ It behoves an 

purchaser to s 00 that the person sued as a representative was 

inf ^ t r0pr0S0D ^ afc * ve of the debtor deceased, since bv sale of the derived 
interest (which is no interest) of A, tbe real interest of B, the true repre- 
sents ti ve, can not in general be affected "—Baswantapa v. Ranu (6). . 

. . n 0 0a th of a judgment-debtor his estate vests in his legal repre- 
sentative, who alone has the power to deal with it. By a notice given to 
wie latter he and the,esrfftte become bound by the order of the Court, but 
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neither would be in any way bound by a notice given to a stranger. A 
person, who buys what was the property of A sold by order of the Court, 
after due notice given to B, A’a legal representative, would no doubt obtain 
the titie hoth of A and B as it existed at the date of the sale, but even he 
would not obtain the title of A as it existed at the date of A’s death, for it 
theo vested in B, and B may have disposed of it in the meanwhile. 
Similarly a person who buys what was the property of A sold by order of 
the Court after duo notiee given to C, who is not A’s legal representative, 
would only obtain the title of A and C as the same existed at the date of 
the sale. That of course would be no title at all, for A's estate had on his 
death vested in B, and C had no title at all in the property. There is no 
hardship io this. It is purely a case of caveat emptor , the would-be 
purchaser has to see that the persons whose interests are put up for sale 
are the real owners. He has full [4403 information given to him in the 
proclamation of sale as to who is the deceased judgment-debtor and as to 
who has been joined and noticed as his legal representative, and 
it is his duty to enquire into their title. If he were dealing out 
of Court for the purchase of the property, and were to purchase 
from a person other than the legal representative, he would acquire 
no good title. The Court gives no warranty of title, and I fail to 
see how a sale by a Court can possibly convey a better title than the 
persons named as the persons whose interests are to be sold could them- 
selves give. There is nothing in the decision of the Privy Council in 
Rewa Mahton v. Ram Kishen Singh (1) opposed to this view. Their 
Lordships say (p. 25) : “ If the Court has jurisdiction, a purchaser is no 

more bound to enquire into the correctness of an order for execution 
than he is as to the correctness of the judgment upon which the execution 
issues.” The Court has jurisdiction to sell the estate of A after it. has 
vested in his legal representative on proper proceedings being taken 
against that legal representative, but it has not jurisdiction to sel 
that estate on proceedings taken against a stranger. In the latter 
case it has only jurisdiction to sell what it purports to sell, viz., the estate 
in the bands of that stranger, and if that turns out to be no estate at all, 
it is the look-out of the purchaser. It would be contrary to first principles 
to hold that a man’s property could be validly sold away from him in 
proceedings taken behind his back and without his knowledge and with- 
out his being in any way represented in them. 

My fourth proposition results necessarily I think from the third, 
and is this — 

“The legal representative can bring a suit to recover the property 
sold so long as his right to do so has not become barred by the law of 
limitation, that is, by twelve years’ adverse possession on the part of 
the purchaser.” 

It is obvious, I think, that he is not obliged to apply to the Court to 
set aside the sale under s. 311. There may have been no irregularity in 
publishing or conducting the sale. Neither would be be bound to sue to 
set aside the sale, for that could [ 441 ] only be if he were affected by the 
sale Here the sale is an absolute nullity so far as regards his property, 
for the Court did not purport to sell his interest in that property. More- 
over, he might not even know of the sale and hi9 possession of the property 
might not be attempted to be disturbed until long after the expiration of the 
year which would be allowed to him to bring a suit to set aside the sale. 

(I) 14 C. 18. 
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1895 His right; to recover possession would, I think, clearly subsist until the 
Dec. 19 . purchaser had by adverse possession cured the defects of his original 
■ defective title and gained a good title by prescription. Until then the 
bULL real owner would be entitled to treat the purchaser as being what indeed 
Bench, he was, no more than a trespasser. As authorities for this proposition I 

need on,y refer fco the cases mentioned at p. 142 of Starling’s Indian 
(F B ) limitation Act (3rd Ed.). 

The lower Court seems to think that even if the saie was not legally 
binding on the appellants, they became bound by their acquiescence in it. 
There is, however, no finding that they personally had any notice of the 
intended sale, still less that they put forward Ramaligappa as the represent- 
ative of Nagappa so as to deceive and mislead the execution creditor 
or the purchaser. At the most, if it be assumed that they did know of the 
sale, there was quiescence, and mere quiescence could not deprive them of 
their legal rights. See Baswantapa v. Ranu (1). There is no estoppel 

which alone would deprive the plaintiffs of their right to sue to reoover 
their property. 

For these reasons I am of opinion that the plaintiffs have not lost 
their right as owners of the equity of redemption and that the defendant 
has not acquired the same by the sale and purchase in 1880, and I would 
reverse the decree and remand the case for an account to be taken of what 

18 . ® on fche morfc gage and for a determination of the amount that the 
plain fins must pay in order to redeem the property. As, however, I have 
the misfortune to differ from the learned Chief Justice on the fourth pro- 
position only,— for we agree, I think, on all the other points in the case 
the appeal must be referred to other Judges under s. 575 of the Code. 

[442] The case being thus referred under s. 575 of fche Civil Pro- 
cedure Code (Act XIV of 1882) it came on for argument before a Full 
Bench composed of Jardmo, Candy and Ranade, JJ. 

Macpherson (Acting Advocate-General, with Narayan G. Chanda- 
vartar), for the appellants (plaintiffs). — We submit that the sale to fche 
defendant was wholly void-nofc voidable. Voidable proceedings are those 
which the parties can elect to carry on. Butin this proceeding fche plainfc- 
ms, who are the legal representatives, were not parties and could nob 
elect-NathzHarrv. Jamni (2) .; Baswantapa v. Rami (1) ; Sahdeo Pandey 
v. (jhasiram (3). We admit that we could have brought a suit to set aside 
the execution proceedings, but the fact that we did not do so does nob 
08 roj our title. A suit fco set aside the sale would be a suit for a mere 
declaration and not a suit for possession. As fco the distinction between 
illegality and an irregularity. Oghad v. Nag (4) ; Ardesar v. The Secretary 
of Mate 151. No notice having been given to fche legal representative, 
the Court had no jurisdiction to carry out the execution proceedings 
which were against the wrong person. 

Branson (with Daji A Khare and Govardhanram M. Tripathi), for fche 
respondent (defendant).— Failure to give notice fco the legal representatives 
oes no affect fche jurisdiction of fche Court. The decree was passed by a 
competent Court, and it had jurisdiction fco execute it. If the exeoufcion 
was issued against a wrong person, that was merely an irregularity. A 
decree does not become a nullity if no summons has been served on the 
e endanfc or if it has been served on a wrong person. Non-service of 
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notice is treated as a mere irregularity — Jag anna th v. J. E. Sassoon (1) ; 
Sham Lai Pal v. Modhu Sudan Sircar (2). A purchaser at an execution 
sale is generally a stranger and cannot be expected to see that the proper 
persons are put on the record. He is not bound to see that the proper 
representative is a party to the proceeding — Oirdharec Lall v. Kantoo 
LalK 3). What the purchaser has to see to is that there is a proper sanction 
of the Court for the sale — Naivab Zain-ul-Abdtn Khan v. Mahammad 
Asghar Ali (4) ; [443] Rewa Mahton v. Rain Kishen Singhi5). It has been 
held by a Full Bench of Allahabad that if a judgment-debtor dies after the 
commencement of the execution proceedings, it is not necessary to apply to 
bring his legal representative on the record — Sheo Prasad v. Hira Lai (6). 
See also Gulabdas v. Lakshman{7). 

The next question is what limitation is to apply. Under art. 12, 
sch. 1 1 of the Limitation Act (XV of 1877), a suit to set aside the sale ought 
to have been brought within one year after the confirmation of the sale. 
Further, we say that our possession has been adverse to the plaintiffs. We 
have been in possession for eleven years and by the time the plaintiffs 
could now bring a suit to recover possession by setting aside the sale, our 
title by adverse possession will be complete. 

Narayan G. Chandavarkar in reply: — The Court has no jurisdiction to 
attach and se'l B’s property in execution of a decree against A. That rule 
holds good in this case. The difference between s. 210 of the Code (Act 
VIII) of 1859 and s. 224 of the present Code clearly shows that the Legis- 
lature intended the legal representative to be on the record. In the present 
case as we were not put on the record, the execution proceedings are a 
nullity. In the cases relied on, there was irregularity in the modus operandi. 
Section 248 of the Code is imperative. After the judgment-debtor’s death 
the property vested in his legal representatives and the purchaser could 
not take anything if the legal representative was not brought on the 
record. Once the legal representative is brought on the rocord, Lhe Privy 
Council cases apply, and the purchaser’s duty of inquiry is fulfilled by 
reading the decree and the warrant of attachment and sale. The Privy 
Council cases merely lay down that the purchaser need not go behind the 
decree. As bo limitation we rely on Bhagvant Govmd v. Kondi (8). 
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JUDGMENT. 

CANDY, J. — This appeal has been referred under s. 575 of the Civil 
Procedure Code ; so the whole appeal must now be decided, not only one 
or more points on which the Judges may have differed. I need not repeat 
the facts. The question simply [444] is, whether the plaintiffs are 
entitled in the present suit to redeem the mortgage. 

As regards the equities of the case, there is not, in my opinion, 
much to choose between the parties. 

It is found that the plaintiffs were aware that the property was to ba 
sold by the Court in 1880. It is also found by the lower appellate Court 
that defendant, who was mortgagee in possession of the property, was fully 
aware, from accounts in his own books, that Nagappa and Ramlingappa 
bad been separate in estate ; and he must have known, therefore, when (to 
use the wordB of the lower appellate Court) he interpleaded in the exe- 
oution-proceedings, and applied to the Court to have his mortgage-lien 
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recognized, that; the legal representatives of Nagappa were not on the 
record. 

But, in my opinion, these facts do not deprive either side of its 
legal rights. The quiescence on the part of the plaintiffs does not 
deprive them of the right of asserting their ownership of the equity of 
redemption, if it still exists, and if the form of the present suit is no 
obstacle. The quiescence on the part of defendant does not deprive him 
of the right of asserting that the equity of redemption has been extin- 
guished, or that plaintiffs in the present suit are not entitled to redeem. 

In the view which I take of the case, it is unnecessary to decide 
whether the Court-sale in 1880 was a nullity or only voidable. I will 
take it that notice under s. 248 to the le^al representatives was 
absolutely necessary, but that the proceedings and sale, if not challenged 
according to law, conveyed title to the purchaser; abo that the legal 
representatives can object by regular suit. I hold that the present suit 
to redeem, brought within twelve years of the Court- sale, does in effect 
challenge the sale, and therefore, that the plaintiffs are entitled to 
redeem. The learned Chief Justice holds that the plaintiffs have not 
taken the proper steps to impeach the 9ale. By this I take it he means 
that there should have been in the plaint a formal prayer to have the 
sale set aside. It is on this point that I differ from the learned Chief 
Justice. The Subordinate Judge in the Court of first instance evidently 
regarded the suit as in effect one to set aside [445] the sale. He said : 

The plaintiffs now seek to set aside the purchase. ” Had the plea 
been raised that the plaint contained no formal prayer to that effect, 
opportunity would no doubt have been given to the plaintiffs to 
amend their plaint. Now in the present case it has not, as I understand, 
been contended that the present plaintiffs were bound to have sued to set 
aside the sale within one year from the date of the confirmation thereof. 
There are cases quoted by Mr. Starling in bis notes to art. 12 of the 
Limitation Act, showing that that article would not apply to a case in 
which the plaintiff seeks for a declaration that the sale is inoperative as 
regards himself. 

But it is said by the learned Chief Justice: " Whatever may be the 
legal limitation within which the representatives of the mortgagor could 
have brought a suit to set aside the sale, it is plain that it could not 
extend bovood twelve years, and even now no suit has been filed to set it 
aside. The present case does not fall within the ruling of Bhdgvant v. 
Kondi\ 1). The defendant doe3 not rely hero upon adverse possession, but 
upon the title which the plaintiffs might at one time have avoided, but 
which they have not taken the proper steps to impeach. It is found that 
they know of the sale.” In my opinion, the nresent case does fall within the 
principle enunciated in Bhagvant v. Kondi. In that case the plaintiff, in 
1885, sought to redeem a mortgage executed by his father in 1858. 
Defendants pleaded that in 1863 the widows of the mortgagor (the plaintiff 
being then a minor) had sold the equity of redemption to the second 
defendant, who, it was found, was in possession as agent or trustee for the 
mortgagee, the first defendant. Sir 0. Sargent, G. J., said : “ It is contend- 
ed for the second defendant, first, that the plaintiff’s right to impugn the 
sale to second defendant is barred by art. 44 of the Act of Limitation” 
(olaintiff not having sued within three years of his attaining majority) » 
secondly, that the plaintiff’s right to recover possession is barred by his 
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(fche second defendant; having been in adverse possession for more than 
twelve years before the suit. , 

' Now it is to be remarked that this suit is to redeem this mortgage, 
under whioh, aooording to the fiuding of the District [446] Judge, the 
second defendant took possession as the legal mortgagee, although, as a 
fact found by the Court, he was a trustee or agent for the first defendant’s 
father. The necessity of impugning the sale of 1863 to the second 
defendant arises from the second defendant’s resisting the plaintiff’s suit 
to redeem the mortgage, and is, therefore, subservient to that suit, and the 
case is, therefore, analogous to that of Bamausar Pandey v. Raghubar 
Jati (1), where the High Court held that the setting aside the mortgage- 
deed in that case, which was impugned by the minor, was subservient to 
the suit to recover the land, and that art. 142 and not 44 of the Statute of 
Limitation of 1877 was applicable. The same principle was acted upon 
with regard to art. 92 of Act IX of 1871 — Boo Jinatboo v. Sha Nagar 
Valab Kanji (2). As to the second point, the second defendant having 
entered into possession as mortgagee could not afterwards set up an 
adverse possession as owner so as to defeat the plaintiff’s right to redeem 
— Ali Muhammad v. Lalta Baksh (3) ; Tanji v. Nagamma (4). ” 

It will be seen that the plea of adverse possession relied on by the 
second defendant in the above case was entirely distract from the plea as 
to the necessity of the plaintiff formally impugning the sale by the widows. 
Here, as there, defendant holds possession and uses the Court-sale to him 
to defend it. The necessity of impugning that sale arises irom the defend- 
ant's resisting the plaintiffs’ suit to redeem the mortgage. If the plaintiffs 
can justly impugn the sale on the ground that no notice was given to them 
under s. 248, then I cannot see how defendant can resist the present claim 
for redemption. As the Chief Justice Sir Charles Sargent said in Akoba 
v. Sakharami 5), the inheritance not having been substantially represented, 
plaintiffs’ equity of redemption must prevail. 

Being unable to distinguish this case from the principles laid down in 
Bhagvant v. Kondi (6), I would reverse the decrees of the lower Courts and 
remand the case for an account to be taken of the mortgage. 

[447] JaRDINE, J. — Dealing first with the chief contention, I think 
Mr. Macpberson pub his argument too high when he called the proceedings 
in execution a nullity, although the Court had jurisdiction. The decisions 
do nob go so far. Oghad v. Nag{l) is a case of an officer after becoming 
functus officio making an order. To such an act the word “nullity ’’ap- 
plies ; and the learned Judges after referring to Ardesar v. The Secretary of 
State (8) for the distinction between what is a nullity and what is an 
irregularity sav : “ That which is a nullity, being legally of no force and 
absolutely void and nob merely voidable, cannot be set aside, and is by the 
Courts simply declared to be null and void. ” Oghad v. Nag thus resem- 
bles the oases of coram non judice where the judgment is void in respect 
of the authority or commission of the Judge. So a judgment contrary to 
the verdict has been held void, also one given in a wrong Court. These 
classes of judgments are to be found in Vmer’s Abridgment, Tit. Judg- 
moot j and also those that are merely to be set aside for irregularity or 
as being erroneous. The pregent matter more resembles those disoussed 
in Coke on Littleton, ss. 436, 437 and 438, of a prisoner disseised or 
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outlawed or against whom there was a recovery by default. As the law 
presumed that the prisoner was “without intelligence of things abroad, and 
also that he hath not libertie to goe at large to make entrie or ciaime or 
seeke counsel!/’ he was allowed to avoid the judgment, but only by writ 
of error, for the law recognized that the procedure bad been that of the lex 
terra and the execution done by the King. This shows the antiquity of the 
principle. In Englaud a completed sale by the sheriff under writ of fi. fa . 
even if obtained irregularly is effectual and gives a right to the purchaser : 
see Doed. Emmett y. Thorn {l ) ; Jeane $ v. Wilkins (2) ; Manning's Case (3), 
and o her authorities collected by Mr. T. Kerr Anderson in his Treatise 
on the Law of Execution, p. 185. The subject is discussed in Dorab 
Ally Khan v. Abdool (4) by their Lordships of the Privy Council, 
where the Sheriff of Calcutta on a writ of fi. fa. sold land outside of his 
jurisdiction. Troiting real estate in India like a chattel [448] the sheriff 
wa9 held to be in the position of an ordinary p «rson who has sold that 
which he had no title to sell. Tne inclination of their Lordshius’ opinion 
was, that if the execution-creditor had given an implied warranty of title 
there would be an exception to th9 rule about chattels of caveat emptor. 
They treated the sale as possibly a nullity on the ground only of want of 
jurisdiction. Tney say In the present cise the subject-matter of the 
sale was the estate of the execution-debtor, so that if the sheriff had had 
jurisdiction, his conveyance would have parsed the title. It was solely 
because he was acting beyond his territorial jurisdiction th it the sale 
became inoperative and wholly ineffectual.” This case is commented on 
and followed in Sundara v. Venkatavaradi 15). 

The High Court of Calcutta has treated decrees passed against 
de-id men, not as nullities, but rather as bad and erroneous where there 
was a jurisdiction — In the matter of the petition of Samuel Cochrane[6). 
There it was held that the decree-holdsr having been th 9 purchaser could 
not successfully contend as against the assignee of the owner that a suit to 
set aside the sale would not lie. In Nawab Sidhee v. Rajah Ojoodhyaramil) 
their Lordships of the Privy Council held that a sale obtained under Act I 
of 1845 by fraud might be avoided by suit; and that the limitation of one 
year under 8. 24 to set aside the revenue sale did not aoply, for “the plaintiff 
claimed a right, as it were, to confess and avoid that sale by imposing a 
trust on the estate which passed under it,” and that as against the plaintiff 
the sale ought to be viewed as a private sale. That decision proceeded 
partly on fraud, partly od the rule of estoppel that a man cannot take 
advantage of his own wrong. Bus there is no suggestion that the judicial 
proceedings were a nullitv. As said there from the Duchess of Kingston's 
case, the sentence of the Court is impeachable from without ; although it 
is not uermitted to show that the Court was mistaken, it may be shown 
that they were misled.” Mere mistakes or misleadin^s are not apparent; 
they have to be shown to the Court a9 where contrary to s 234 of the 
present Code a stranger in possession is wrongly proceeded against in exe- 
cution as if he were a legal representative — [449] Chathakelan v. Govin - 
da{H). Actus legis nemini facit injuriam. What i 9 irregularis not void, but 
may be corrected by the Court, if its aid is sought by whatever procedure 
apnlies ; as, e.g., by suit to set aside a decree for fraud. Therefore I think 
that the analogy which the Chief Justice has taken of a decree passed 
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without notice of the suit to the defendant is just. I am of opinion upon 
principle and upon the cases that although the aot of the Court may have 
been irregular in not followings. 248, or the Court may have been misled, it 
acted with jurisdiction, and its aotion is not a nullity. I adopt the state- 
ment in 1 Dan. Chanoery Praotice (Ch. 16, s. 4) that it is an established 
principle that every order and judgment made with jurisdiction, however 
erroneous, is good until it is discharged — see Chuck v. Crcmer (l). 

The less argued question is as to the procedure by whioh wbat the 
Court did is to be impeached, as upon that bangs the question of limi- 
tation. I concur with my brother Candy in holding that art. 12 does 
not apply, and that the suit is within the twelve years’ limit — see also 
Fannyamma v. Manjaya (2) ; Lalchand v. Sakharam (3) ; Nawab Sidhee 
v. Rajah Ojoodhyaram (4) ; and also generally in his view of the respective 
rights and equities of the parties. The mortgagee Shidramappa knew of 
what wa9 being done, a matter which has always been a circumstance of 
note ; he thus resembles somewhat a decree-holder who has purchased ac 
the Court-sale, knowing of the irregularity. \ take note also that the 
plaint contains a general prayer for relief ; and I am of opinion that the 
present suit is effectual under all the circumstances. I would, therefore, 
make the decree proposed by my brother Parsons. 

RanaDE, J. — The chief point on which the Chief Justice and 
Mr. Justice Parsons appear to differ relates not so much to the fourth 
proposition laid down in the judgment of Mr. Justice Parsons, but to bis 
third proposition. They both affirm the necessity of having the true legal 
representative, and not a mere stranger, before the Court in cases of 
attachment-proceedings ; and they also hold that it is necessary to issue 
notice to such legal representative under s. [450] 248. The Chief Justice 
thinks that, in the absence of such a notice, the subsequent sale-proceed- 
ings are not absolutely null, but are only irregular, and as such liable to be 
avoided at the instance of the true legal representative, nob necessarily 
by an application under 8. 311, but also by a regular suit if brought within 
the time allowed by law, which period cannot, at the mo9t, exceed twelve 
years. On the other hand, Mr. Justice Parsons holds that, in the absence 
of a notice to the legal representative, the sale-proceedings are a nullity, 
which the legal representative might set aside by a regular suit, if 9uch 
suit were brought wilhin twelve years from the date of the confirmation 
of the sale. As the legal representatives in this case brought no suit to 
set aside the sale within twelve years, the Chief Justice was of opinion 
that the legal representatives had no right bo succeed in their present claim 
for redemption, while Mr. Justice Parsons was inclined to hold that as 
the present redemption claim was made within twelve years, defendant, 
as the auction-purchaser, had not acquired an adverse title by possession, 
and that the suit for redemption was maintainable 

The learned Advocate General for the appellant, and Mr. Branson for 
the respondent, chiefly confined their arguments to the question whether 
the sale- proceedings, in the circumstances of this case, were absolutely 
null, or were only irregular and voidable. It is thus clear that the 
difference of opinion relates to the third proposition, and not to the fourth, 
as stated towards the conclusion of Mr. Justice Parsons’ judgment. 

, . There is always some room for ambiguity in the unqualified use of the 
words ‘‘irregular” or “ null ” apart from all reference to the person in 
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respect of wbom the proceeding may be described as irregular or 
null. The attachment and sale-proceedings in this case might both be 
regular and nuil— regular as regards the parties to th6 record, and 
null as regards those who were not parties to it. The facts of this 
case 3how that, on tho death of the judgment-debtor Nagappa after 
decree, a notice under s. 248 was issued at the instance of the 
judgment-creditor to his separated nephew Ramlinga, who accord- 
ingly appeared, and informed the Court that he was not in posses- 
sion of the property sought to be attached, and that be was not the 
heir or legal representative, as Naganpa had left two daughters, who were 
his heirs and [451 J legal reoresentatives. The creditor, however, took no 
notice of this statement of Ramlinga, and the Court allowed Ramlinga’s 
name to remain on the record as Nagappa’s legal representative, and 
issued no notices to the daughters of Nagappa. The sale took place 
accordingly, and defendant bought the property of which he was already 
in possession as mortgagee of Nagappa. 

The immediate question for consideration is thus whether, under the 
circumstances, the sale was only irregular, or was absolutely null as 
regards the true legal reoresentatives of Nagappa, who were not parties 
to the execution proceedings. There was no bona fide mistake in this 
case, but all parties had full knowledge that Nagappa’s representative on 
the record was Ramlinga, who disclaimed that status, and not his 
daughters. I am inclined to hold that, in respect of the 3 e daughters, the 
sale-proceedings were invalid and null, and the auction-purchaser acquired 
do rights under his certificate of sale as against these the true legal 
representatives, and that as against them he could only claim title by 
adverse possession not falling short of twelve years. As the present suit 
was admittedly brought within that period, I am disposed to hold that 
the suit was maintainable. 

^ The reasons which lead me to this view may be thus briefly stated: 
It is a mere accident that the defendant as mortgagee was in this oase in 
possession of the lands in dispute. A parallel case of a mortgage without 
possession might well be supposed, in which the mortgagor Nagappa, and 
a tei his death his daughters, as his heirs and legal representatives, would 
be in possession of the mortgaged property. If in such case, a judgment 
creditor of Nagappa had, after Nagappa’s death, proceeded to execute his 
decree, and, without issuing any notice to the legal representatives in 
possession, had joined Rimlinga’s name as representative in the execution 
proceedings, and the sale had taken place, at which the mortgagee with- 
out possession bought the property, and then sued for possession as 
owner, I do not think that, in such a case as this, the true legil represen- 
tatives would be debarred from urging that the sale conveyed no title 
of ownership to the auction-purchaser as against them, and that the 
mortgage still subsisted intact. The sale would be pronounced in [452] 
such a case to be not merely voidable, but absolutely invalid as against 
the daughters in possession. 

Suppose again there was no judicial sale, but a private sale by Ram- 
linga to the defendant-mortgage in possession, or without possession 
behind the back, and without the knowledge, of the daughters. If the 
daughters’ rights were beyond dispute, the private deed of sale would not 
be held to have conveyed as against them the equity of redemption to the 
mortgagee, who could only claim ownership by adverse possession of 
twelve years and more. If this view held good in respect of a private Bale* 
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ifc should hold good a fortiori in the oase of a judioial sale where the maxim 
caveat emptor applies with greater oogenov- 

Quite independently of these analogies, it may be noted that, looking 
at the reasons whioh olothe judioial prooedure with the finality and valid- 
ity that generally attend it, the main reason no doubt is that all parties 
conoerned have an opportunity allowed to them to represent their respec- 
tive case before a judioial order is pronounced. It is this oircumstanoe 
whioh gives the Courts jurisdiction over persons and interests so represent- 
ed. The jurisdiction has no foundation when this opportunity has not 
been allowed. 

The absence of a notice under s. 243 prevents such a jurisdiction from 
arising in regard to those persons who have a right to receive such notice, 
and in the words of a Division Bench of the Calcutta High Court the 
order of sale “ was of no effect whatsoever as against the judgment-debtor,’* 
and a fortiori as against the legal representative — Mirza Mahomed Aga 
Ali Khan Bahadur v. The widow of Balmdkund (l) ; Romeshury Dasi v. 
Durgadass (2 y, Sahdeo Pandty v. Ghasiram Gyawal (3); Imamun-nissa 
Bibi v. Liakat Husain (4) ; Ramessvri Dassee v. Doorgadass Chatterjee (5); 
Sheo Prasad v. Hira Lai (6); Abrahamji v. Nathwa (7); Lekraj Roy v. 
Becharam Misser (8); Ramasami v. Bagirathi (9). 

[453] It was indeed admitted by Mr. Branson that when the omission 
to follow the procedure laid down by law affected the jurisdiction of the 
Court, then the order was absolutely null, and not merely voidable bub 
he contended that, in this case, the Court bad jurisdiction, and the 
omission was, therefore, only an irregularity. No doubt, the Court had 
jurisdiction over the subject-matter, i. e ,, the execution of its own decree, 
but over and above this jurisdiction over the subject-matter, it ought 
also to have jurisdiction over the parties, and this it can only claim 
when the proper parties are allowed an opportunity to appear before 
it. Failure in this respect operates as an obstacle in the way of its 
jurisdiction as though it had no jurisdiction over the subject-matter 
itself. 

It was urged, however, that the liability in this case affected the estate 
of the deceased Nagappa only, and that it was a mere informality that the 
true heirs’ names were nob joined in the record in execution proceedings. 
This view had some force under the old Act, which apparently has 
influenced some of the earlier decisions. Later legislation, however, 
lends no countenance to this view. The so-called estate of a deceased 
person is a very convenient legal fiction, bub, as a matter of fact, there is 
in Hindu law at least no such objective reality as the estate of a deceased 
person. At the moment of Nagappa’s death, the property owned by him 
ceased bo be his, and became the property of his heirs subject, of course, 
to the liabilities and obligations created by him. The obligation to 
satisfy theso liabilities is not in the strict Hindu law limited by the 
value of. the assets reoeived, though such a limit has now been placed 
thereon by express legislation (s. 234 and Bombay Act V of 1865). If a 
judgment-debtor dies before a deoree is passed against him, the decree is 
nob enforceable as such against his estate. The legal representative’s 
name must be joined before a decree can be passed against a deceased 
person and similarly the legal representative’s name must be joined if 


1896 

Deo. 19. 

Full 

Bench. 

21 B. 42) 
(F.B.). 


(2) 7 a L R. 85. 
(5) 6 0. 103. 

(8) 7 W. R. 52. 

303 


(U 3 I. A. 241 (250). 

(4» 8 A. 424. 

(7) P. J. (1878), p. 190. 


(3) 21 C. 19. 
(6) 12 A. 440. 
(9) 6 M- 180. 



1893 

Deo. 19. 

Full 

Bench. 

21 B 424 

(F.B.). 


21 Bom. 454 Indian decisions, new series Bol 

death occurs after decree, and it is sought to execute it. The fiction of 
the estate of the deceased cannot dispense with this necessity. . The' 
omission to follow the procedure laid down iD ss. 234 and 248 is not 
a mere informality, but is an illegality which affects jurisdiction. 

[454] Section 311, no doubt, permits not merely the decree-holder, 
but all persons whose property has been sold, to apply to the Court to 
set aside the sale on the ground of a material irregularity, but the irregu- 
larities referred to in this section are irregularities in publishing and 
conducting the sale. The section does not cover grounds of objection 
which seek .to make out that the decree was passed without jurisdiction, 
or that the party whose property was sold wa9 not the judgment-debtor 
or if the property sold belonged to the legal representative, that he had 
inherited no property from the deceased. Tne omission in the present 
case to issue notice under s. 248 affected the jurisdiction of the Court to 
order the sale, or rather its order could only affect the sale of the right 
which Ramlinga. joined as legal representative, had in the property, and it 
was this Ramlinga’ s right alone which passed to the purchaser. The 
rights of the true legal representatives who were not parties to the record 
were not affected by the order, and did not pass to the purchaser under 
the sale. 

There have been some conflicting decisions, no doubt, on this point, 
but the general tendency of the authorities is altogether in favour of tbe 
invalidity of a sale brought about under such circumstances. The facts in 
Rasiuantapa v. Ranu (1), following Natha Hari v. Jamuni (2), have been 
indeed distinguished from the present oase on the ground that the debtor 
had died before suit, and the creditor brought his suit against a stranger, 
omitting to proceed against the true legal representative. The principle 
of the ruling, however, ought to hold good equally in respect of execution 
proceedings, for these are only a later stage of the suit. The ruling in 
Bhagvant v. Kondi (3), relates to an omission to join the proper legal 
representative in execution proceedings, and I do not think that it can be 
distinguished on tbe ground that the defendant here did not rely, as in 
that case, on adverse possession, but upon a title which the plaintiffs 
might have avoided, but which they did not impeach. Looking at tbe 
written statement of the defendant in this case, I find that he did rely on 
his adverse possession as owner after the sale, being only mortgagee before. 
The ruling in Imam-un-nissa Bibi v. Liakat Husain (4), also related 
[455] to tbe case of a legal representative who received no notice under 
s. 24ft. The decisions in Ramasami v. Bagirathi (5), Krishnayya v. 
Unmssa Begam (6), Sahdeo Pandey v. Ghasiram Gyawal (7), also relate to 
omissions to join the names of legal representatives in execution proceed- 
ings. I had occasion to review all these cases in Aba v. Dhondu Bai (8), 
and the principles laid down there appear to me equally applicable to the 
facts of this case, though these facts relate to a different set of transactions. 

It was finally urged that a purchaser at an auction sale oannob 
be expected to inquire whether the proper legal representative was 
or was not served with a notice under s. 248, and that above all bis 
interest must be protected. If the defect in this case had been merely 
that the legal representatives had not been duly served with a notice, 
then this argument would have held good, and the purchaser’s protec- 
tion would be complete. In this case, however, the purchaser had notice 
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that the present plaintiffs' names were nob joined, and that the sale was 
o( the property of the deceased so far as he was represented by Ramlinga. 
Under these oiroumstanoes, the purchaser can claim no equities which 
should override those of the legal representatives, who were ignored 
altogether throughout the proceedings. The ruling of their Lordships of 
the Privy Council in Rexoa Mahton v. Ram Kishen Singh (1) assumes that 
there was jurisdiction. 

The whole question thus turns upon the question of jurisdiction, and 
for the reasons stated above, I am inclined to hold that the order of sale 
in this case was without jurisdiction as regards the legal representatives 
who were nob made parties to the record. The rulings of this Court cited 
above appear to me bo fully cover the circumstances of the present case, 
and the right of the present plaintiffs to sue for redemption must, therefore, 
be affirmed, as defendant’s possession under the certificate of sale has not 
ripened into adverse ownership. 

PEE CURIAM: — The other Judges concurring, the Court directs 
that the costs of this appeal abide the result. 

Decree reversed and case remanded. 
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Mulla Abdul Hussein ( Original Plaintiff), Appellant v. 
Sakhinaboo and OTHERS ( Original Defendants ), Respondents .* 

[7th January, 1896.] 

Civil Procedure Code ( Act XIV of 1882), ss. 223 and 239 — Transfer of decree — Execu- 
tion of decree — Power of Court executing a decree sent for execution. 

Where a deoree is passed by one Court and sent to another Court for execution, 
the Court executing the decree cannot question the propriety of the order 
transferring the deoree to suoh Court for execution. 

[Rel., 156 P L.R. 1905.] 

SECOND appeal from the decision of T. Hamilton, District Judge of 
Surat. 

Suit to declare property liable to attachment. 

The plaintiff obtained a decree for Rs. 250 against one Salebhai in the 
Court of Small Causes at Bombay (No. 32126 of 1890). It was transferred 
for execution to the Court at Surat under s 31 of Act XV of 1882, and 
certain immoveable property in Surat was attached in execution. The 
defendants thereupon applied for the removal of the attachment, alleging 
that the property was theirs, and the Court granted their application. The 
plaintiff now brought this suit in the Court of the First Class Subordinate 
Judge of Surat for a declaration that the property at Surat was liable to 
attachment in execution of bis decree against Salebhai. 

At the trial it appeared that Salebhai was the plaintiff’s stepson, and 
evidence was given that Salebhai had property in Bombay of the value of 
Rb. 10,000. 
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The First Class Subordinate Judge found that the property which 
bad been attachod did not belong to Salebhai, and he, therefore, dismissed 

the S The plaintiff appealed, and the annellate Court confirmed the decree- 
on the Grounds stated in the following passages from its judgment 

" The decree which plaintiff seeks to execute was ootained in the 
Court of Small Causes in Bombay. His judgment-debtor is his own 

stepson and the decree was passed by default. 

[457] “The said stepson has admitted that he has property worth 
some*Rs. 10.000 in Bombay. The decree in question is for Rs. 250 only. 
The dnrkbast shows that no attempt has been made to satisfy that decree 
out of the Bombay property, and. therefore, no execution can be taken out 
hero. The suit must fail on this account alone-’’ 

Plaintiff preferred a second appeal to the High Court. 

Lallubhai A. Shah, for the appellant (plaintiff). — The question before 
the lower Court was merelv whether the property in question was the 
property of Salebhai. If it was, the Court at Surat is bound to execute 
the decree which was transferred to it for execution. It could not consider 
the propritey or otherwise of executing it against any particular portion 
of Salobhai’s property — Becrchunder v. Maymana Bibee (1) ; Shib Narain 
v. Gobind Doss (2) ; Civil Procedure Code (Act XIV of 1882), ss. 223,. 

223 B and 239. „ 

N. M. Samarth , for the respondent. — Section 31 of the Presidency 

Small Cause Courts Act (XV of 1882) provides that a decree of the Court 
may bo transferred to another Court for execution only when the judg- 
ment-debtor has not. within the local limits of the jurisdiction of the Court 
which passed the decree, moveable property sufficient to satisfy the 
decree. Hero the judgment-debtor Salebhai has in Bombay property 
worth more than Rs. 10,000. It was wrong, therefore, to transfer the 
decree under s. 31 of that Act for execution to another Court. See Haji 
Musa v. Purmanand (3) and Imdad AH v. Jaqan Lai (4). The District 
Judgo, therefore, was right in holding that no execution could be taken out 
in Surat while there was sufficient property in Bombay to satisfy the 
decree. 

JUDGMENT. 

JARDINE, J. — The Presidency Court of Small Causes empowered 
uuder 3 . 31 of Act XV of 1882 so to do, sent the decree for execution to 
the Court of Surat, which under the same section bad to follow the Code 
of Civil Procedure (Act XIV of 1882). The District Judge, on the mere 
statement of the judgment-debtor, not a party to the execution proceeding 
before him, held that the debtor had sufficient property in Bombay : as u 
such a question could bo inquired into twice over, first in Bombay 
at Surat. Then the District Judge gives as his sole reason for [458J 
dismissing the application — “ the darkhast shows that no attempt has 
been made to satisfy that decree out of the Bombay property, and, there- 
fore, no execution can be taken out here.” This court statement is not a 
proper judgment. The District Judge ought to have considered the 

statutes, as interpreted, by the decisions. 

Section 223 of the Civil Procedure Code required the Surat Court t 
certify to the Bombay Court the fact of execution or the reasons o 
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failure. This ia inconsistent with a power fco refuse to exeoute the deoree 
on the ground that the proceedings of the Bombay Court were irregular 
or mistaken. The cases oited in support of the District Judge’s. order — 
HajiMusa v. Purmanand (1) and Imdad Ali v. Javan Lai (2) — relate to 
decrees passed without jurisdiction, and are irrelevant to questions of 
mere procedure. Although it is unnecessary to consider s. 239, we may 
refer to Beerchunder v. Maymana Bibee (3) and Shib Narain v. Gobind 
Doss (4) as showing the limits of the function of the Court to which the 
deoree has been transferred. 

For these reasons the Court sets aside the decree of the District 
Judge and remands the cause to the District Court for disposal according 
to law. Costs of this appeal on the respondents ; other costs to abide the 
result. 

Case remanded . 


21 B. 468. 

APPELLATE CIVIL. 

Before Sir C. Farran, Kt ., Chief Justice and Mr. Justice Parsons. 

GOPAL Hari JOSHI Baibekar (Original Plaintiff ), Appellant v. 
Ramakant Rangnath Joshi Rairikar and others 
( Original Defendants), Respondents .* [7th January, 1896.] 

Partition — Inam village — Right of management. 

Property consisting of an ordinary inam village and a cash allowance payable 
out of the revenue of another village is liable to partition at the suit of a oo-sharer, 
except when it is held oa saranjam or other impartible tenure, or where the terms 
of the [439] original grant impose a condition upon its enjoyment that the 
management shall rest with a particular branch of the family of the grantees ; 
and possibly a long-continued practice from whioh a family custom may be 
inferred, may operate to bring about the same result. 

[Afflp., 27 B. 363.] 

Appeal from the decision of Rao Bahadur Chunilal Maneklal, First 
Class Subordinate Judge of Poona. 

Suit for partition. The plaintiff sued to recover his share in the 
inam village of Ahire and of a cash allowance paid by Government. The 
thirteenth defendant (Vinayak Vaman Joshi) contended that he was 
entitled to manage the village and to receive the cash allowance and to 
divide them among all the co-sharers according to their shares ; and that 
the plaintiff was, therefore, not entitled to partition. 

The Subordinate Judge found that the property in dispute was not 
liable to partition ; that defendant No. 13 had a right to manage the 
whole of the property as contended by him, and that the plaintiff was not 
entitled to any relief. He, therefore, rejected the claim. The plaintiff 
appealed. 

Manekshah J. Taleyarkhan , for the appellant (plaintiff). — The original 
grant of the inam was made by the Peshva in 1762 to six brothers who were 
the ancestors of the parties. The grant contains no condition with respect 
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to the management of the inam Tbe village remained in the management 
of Chinto. one of the six brothers and the ancestor of defendant No. 13, 
because ho was the active member of the family, and subsequently the 
management continue i in his branch of the family merely by agreement 
and for tbe convenience of the family. Under these circumstances the 
possession of defendant No. 13 caonot be adverse to the other members of 
fcbe family — Nurciyuu Jagciniiath Dikshit v. Vasudco Vishnu Dikshit (1) j 
Shankar Baksh v. Uardeo Baksh (2). 

Purusliottam P. Khare and Shamrav Vithal, for respondents. 

JUDGMENT. 

FarRAN, C. J. — The plaintiff has sued in this case for partition of the 
village of Ahire and of a cash allowance payable by Government out of the 
rovenue of the village of Vagaz. It is admitted that he is entitled to a one- 
fifth sbaro in the property sought to be partitioned, but his claim is resisted 
by Vinayak Vaman .Toshi, tbe thirteenth defendant, on the ground that 
he, Vinayak, is [460] ontitled to manage the village, and to receive 
the cash allowance on behalf of all the co-sharers,, and to distribute the 
profits of the village and the cash allowance amongst them in proportion 
to their respective shares, and that tbe plaintiff is, therefore, nob entitled 
to partition. 

The Subordinate Judge has held that the defendant Vinayak has 
established that position. The question which we have to determine upon 
this appeal is whether the facts of tbe case, which are practically undis- 
puted, justify that conclusion. 

The Subordinate Judge has relied upon the case of Dikshit v. Dik- 
shit (1) as establishing the proposition that the right to manage property 
on behalf of co-sharers is an interest iD land which is recognized by 
the law. That case is certainly an authority for that conclusion when 
the land is held upon saranjam or other impartible tenure. In tbe 
present case the village in suit is an ordinary inam village, and there 
is nothing peculiar or impartible in the nature of the cash allowance. 
Doubtless even in such cases it may be that the terms of the original 
grant by the ruling Power can impose as a condition upon its enjoyment 
that the management shall rest with a particular branch of the family of 
the grantees, and possibly a long-continued practice from which a family 
custom may he inferred may operate to bring about tbe same result. Upon 
that we do not consider it necessary to express any opinion. 

Tbe judgment of cho Privy Council in Shankar Baksh v. Uardeo 
Baksh (2), however, shows that there must be very clear and cogent 
evidence to establish the existence of such an anomalous estate. In our 
opinion, the evidence in the present case is insufficient for this purpose. 
We deal with that relatiug to the village of Ahire in the first instance. 
The cash allowance from Vagaz and the revenues of another village, not 
mentioned in suit, are in some of the documents, to which wo shall have 
to refer, mentioned along with the Ahiro village. They all in many respeote 
stand upon the same footing. The original grant of the village of Ahirei 
which is dated 27th December, 1762, is a simple grant in inam to tbe 
sons of Vithal. [461] The reasons assigned for the grant are that the 
grantees were great and worthy Brahmins and performed the Shatkarma, 


(1) 35 B. 247. (2) 16 0.397. 
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wishing well to the Bajeghri Swami, and that Chinto Yithal, the youngest 
of the six, had served the Sarkar with singleness of purpose, by undergoing 
muoh trouble and risk. It oontains no conditions or provisions with 
reference to the management or the partition of the village. The confir- 
matory grant is similar. As a fact, however, it would seem that the 
village was entered in the name of Chinto and that he managed it for the 
oo-sharers. He appears to have been the most activo and energetio 
member of the family. The sons of Vithal were joint at the date of the 
grant, but subsequently became separate in estate. They did uot, however, 
when they separated, partition the village, but left it to be managed on 
their behalf by Chioto, who divided the produce of it between them. In 
1777-78 the village was attached by the Government of the day and 
remained under attachment until the year 1800. At tho latter date 
Chinto wa9 dead, but his adopted son Trimbak succeeded in getting the 
attachment removed. The cakid ordering its removal, dated 14th 
November, 1800, directs that the inam of the village should be continued 
as before to Trimbak Chinto. The Subordinate Judge treats this order 
as in the nature of a fresh grant after a forfeiture, but it is in terms 
simply an order releasing the village from attachment, and it has not 
been contended before us that it is of a different character. When the 
attachment was removed, the village was held as before unde>r the terms 
of the original grant. (His Lordship then examined the further evidence 
in the oase and continued.) 

The management of the villages has continued since 1830 with the 
family of Yaman and is now in the hands of his son Vinayak. 

From the long continuance of the management in Cbinto’s branch of 
the family, coupled with the terms of the documents to which we have 
referred, we are asked to draw the inference that by the custom of the 
family the village of Ahire is impartible and that the management of it 
rests, of right, with Gbinto’s branch. It appears to us, however, that the 
documents emanating from the ruling Power, subsequent to the [462] 
original grant, were not intended to have the effect of varying the terms 
of that grant, but that, recognizing its validity, they provide for the 
continuance of the enjoyment of the villages in accordance with its 
terms, and that when they recognize Chinto’s branch as in the manage- 
ment of the villages, they recognize merely the actual mode of management 
which the grantees had adopted. When we look to the documents which 
passed between the members of the family themselves we see that that 
mode of management was adopted for family convenience and rested upon 
agreement. The terms of the yadis of 1820 and 1830 appear to us to be 
conclusive upon this point. The presumption then arises that the 
management confided to Yaman in 1830 by the agreement of that year 
continued with him and his sons upon the same terms until now. 
Neither, therefore, by the terms of the original grant nor of the subsequent 
orders of the ruling Power, nor by family custom, nor by adverse posses- 
sion (if such there could be in a case like this), has Chinto’s branch of 
the family, it appears to us, acquired a right to perpetual management 
of the village of Ahire or in consequence to resist its partition. 

The cash allowance stands upon the same footing, save that, as it is 
paid by Government, and the Court cannot direct Government in wbat 
manner they are to pay it — a matter which is entirely in their option — no 
direction for its partition can be made by this Court ; the Court - can only 
' declare that as between the several parties entitled to the allowance no 
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right to recover it in the first instance has been established by the defend- 
ant Varaan, and that the several co-sharers are enbitleJ to receive it in 
proportion to their shares. 

The decree of the lower Court must, for these reasons, be reversed 
and a decree made for a partition and declaration in accordance with this 
judgment. The costs will be awarded as provided in the decree. 

Decree reversed. 


21 B. 463. 

[463] APPELLATE CIVIL. 

Before Sir C. Farran, Kt., Chief Justice and Mr. Justice Parsons. 

Yellappa ( Original Defendant No. 2), Appellant v. Ramchandra 
and OTHERS ( Original Plaintiffs), Respondents * 

[9th January, 1896.] 

Execution— Execution site— Sale in execution of decree already satisfied — Bona fide 
purchaser at such sale— Right of such purchaser. 

Where a person, a stranger to the proceedings, purchases property bona fide at 
an auction salo held in execution of a decree, the sale to him cannot be set aside 
on the ground that the decree had already been satisfied out of the Court at the 
time the sale was held. 

Rewa Mahton v. Ram Kishen (1) aud Mothura Mohun v. Akhoy Kumar (il) 
followed. 

CR., 37 C. 107 = 11 O.L.J. 254 = 13 C.W.N. 710 = 1 Iod. Cas. 871; 4 Bur. L.T. 28 = 
9 Ind. Cas. 472.] 

SECOND appeal from the decision of J. B. Alcock, District Judge of 
Sbolapur-Bijapur, reversing the decree of Rao Saheb V. V. Tilak, 
Subordinate Judge of Bijapur. 

Suit to sot aside a sale in execution. In 1884 a decree was obtained 
by ono Fulchana against Ramchandra and others (present respondents), 
and on the 20oh Juiy, 1886, in execution of that decree certain land was 
sold and was purchased by Yellappa (the appellant). 

In the same year Ramchandra applied to set aside the sale, alleging 
that Fulchand's decree had been satisfied and that Yellappa, the purchaser, 
had had full notice of the fact. The Court, however, refused to set aside 
the sale, but found that the decree had been satisfied, and ordered that 
the purchase-money paid by Yellappa should be paid to Ramchandra. 

The plaintiffs (Ramchandra and others) thereupon brought this suit, 
praying that the sale to Yellappa might be set aside on repayment by them 
to Yellappa of his purchase-money. 

The Subordinate Judge dismissed the suit, holding that although the 
decree had been satisfied, Yellappa was a bona fide purchaser for value 
without notice of the satisfaction of the decree. 

[464] The plaintiffs appealed. The appellate Court following the 
ruling in Ganga Pershad v. Gopal Singh (3) reversed the decree, holding 
that a sale in execution of a decree by accident or mistake after the decree 
had been satisfied was of no eflect. The Judge, therefore, directed that 


* Second Appeal, No. 8 of 1895, 

(1) 13 I. A. 106. (2) 15 C. 557. (3) 11 O. 136. 
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possession be restored to plaintiffs on their paying the amount of purchase- 
money to Yellappa. Yellappa preferred a second appeal. 

Shamrao Vithal, for the appellant (defendant). — The Judge was wrong 
in holding that beoause the decree was satisfied out of Court, the Court 
sale in execution did nob oonfor any right on us as purchaser. We 
purchased the property bona fide for value without notice of satisfaction of 
the decree. The Court sale was legal and we are entitled to hold the 
property — Mothura Mohun v. Akhoy Kumar (1) ; Rciua Mahton v. Ram 
Kishen (2). 

Ganesh K. Deslimukh, for the respondents (plaintiffs). — The question 
is who is to suffer. We had satisfied the decree before the sale took 
place, and we contend that, therefore, the sale was inoperative and 
conferred no title on the purchaser — Ganga Per shad v. Gopal Singh (3) ; 
Pat Dasi v. Sharup Ohand Mala (4). 
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JUDGMENT. 

• 

FARRAN, C. J. — The case is, we think, concluded by authority later 
than the case upon which the District Judge has relied. The Privy 
Council in a case very analogous to the present has decided that where a 
person, a stranger to the proceedings, purchases property hona fide at an 
auction sale held in execution of a decree, his sale cannot be set aside on 
the ground that the existence of a cross decree rendered the sale in execu- 
tion improper. “ If the Court has jurisdiction,” their Lordships say, ‘‘a 
purchaser is no more bound to inquire into the correctness of an order for 
execution than he is as to the correctness of the judgment upon which the 
execution issues” — Rewa Mahton v. Ram Kishen (2). In a case almost on 
all fours with the present, the Calcutta High Court followed the principle 
laid down by the Privy Council and applied it — Mothura Mohun v. Akhoy 
Kumar (1). 

[463] In the case relied on by the District Court, fraud was alleged, 
and that possibly may distinguish it from the later case ; but whether 
that be so or nob, we consider that the latter was correctly decided, and 
must, therefore, follow it. We reverse the decree and restore that of tha 
Subordinate Judge, with costs in both appellate Courts on respondents. 

Decree reversed. 


(1) 15 0. 667. (2) 13 I. A. 106. (9) 11 0. 136. 
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APPELLATE CIVIL. 

Before Mr. Justice Jardinc and Mr. Justice Ranade. 

VYANK4TESH CHIMAJI Joshi and ANOTHER ( Original Defendants ),. 

Appellants v. SAKHARAM DaJI GANPULE ( Original Plaintiff ), 

Respondent .* [8th January, 1896.] 

Aiuard- Decree upon an award- Res judicata— Civil Procedure Code (Act XIV of 1882), 
ss. 13 and 522. 

A judgment and decree passed in terms of an award under s. 522 of the Civil 

Procedure Code (Act XIV of 1832) constitute a res judicata. 

Wazecr Mahton v. Chuni Singh (1) followed. 

[Appl , 2 O.C. 28 (32).] 

SECOND appeal from tbe decision of A. S. Moriarty, Acting District 
Judge of Rafcoagiri, in appeal No. 164 of 1894. 

Plaintiff alleged that he was a pujari of the shrine of Parshuram near 
Chiplun and that the defendant was the manager of the shrine ; that as 
such manager the defendant had to make certain payments to the family 
to which he (the plaintiff) belonged : and that he (the plaintiff) was entitled 
to a share of such payments ; that in 1892 he had brought a suit (No. 232 
of 189.0 against the defendant to recover the share due to him for the 
years 1889—1892 and that that suit was referred to arbitration ; and that 
by the award made he was held entitled to his share; that the award was 
duly filed iu Court and a decree (No. 232 of 1892) passed in accordance 
therewith. 

lie now sued for his share for the years 1891 — 1893. 

[466j The defendant contended that the decree (No. 232 of 1892) 
passed upon the award was not conclusive of the plaintiff s right. 

The Joint; Subordinate Judge of Chiplun held that the judgment 
of 1892, which affirmed plaintiff’s right, was conclusive and binding upon 
the defendants. He, therefore, passed a decree for the plaintiff. 

On appeal the District Judge of Ratnagiri confirmed the decree. 

Defendants preferred a second appeal to the High Court. 

Daji Abaji Kharc , for the appellants. — The judgment in the suit of 
1892 does Dot operate as a res judicata. A judgment can be only 
treated as res judicata when it is the decision of a Court of competent 
jurisdiction. An arbitrator is not a Court of competent jurisdiction : bis 
jurisdiction is limited to the decision of the particular matter referred to 
him. Further, th6 award dealt only with the claim for certain specified 
years. It cannot be a bar to all inquiry as to other years. Tbe case of 
Wazcer Mahton v. Chuni Singh (1) will be cited against us, but see the 
later case of Keshava v. Rudran (2) ; Jenkins v. Robertson (3) was a case 
of a consent decree. 

Ganesh Krishna Deshmukh, for the respondent (plaintiff). — Jenkins 
v. Robertson (3) has been explained in In re South American and Mexican 
Company ; Ex parte Bank of England (4). I rely upon Wazeer Mahton 
v. Chum Singh (1). 


* Second Appeal, No. 575 of 1894. 

(1) 7 C. 727. (2) 5 M. 259. 

(3) L. R. 1 H. L. Sc. 117. (4) (1895) 1 Oh. 37. 
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JUDGMENT. 

JARDINE, J. — The ohief question argued is whether a judgment and 
deoree of a Court passed under s. 522 of the Code of Civil Procedure 
according to an award oan constitute a res judicata as held in Wazeer 
Mahton v. Chuni Singh (1), a esse on the Code of 1859. Perhaps some 
doubt is thrown on that decision by the view taken by Turner, C. J., and 
Kindersley, J., in Keshava v. Rudran (2), where a decree passed upon the 
oath of a party under ss, 9 and 11 of the Indian Oaths Act was held not 
to create the estoppel, Jenkins v. Robertson (3) being cited to show [467] 
that there was no judicium. The same case has been relied on by Mr. 
Khare. It differs from a reference to arbitration under Chap. XXXVII 
of our Code, inasmuch as there was no such reference of the matters in 
dispute, but, as observed hy the Lord Chancellor in his judgment, “the 
interlocutor in the former action having beeu the result of a compromise 
between the parties, it cannot be considered as a judicium : nor can it be 
admitted as res judicata .” The case is explained by Vaughan "Williams, J., 
in In re South American and Mexican Company , Ex parte Bank of 
England (4), as no decision whatever upon the general law. In the appeal 
from that learned Judge, Lord Herschell, L. C., and Lindley, L. J., held 
that a judgment by consent cannot be re-opened. Per the Lord Chancellor 
(p. 50) : “ The truth is that a judgment by consent is intended to put a 
stop to litigation between the parties just as much as a judgment which 
results from the decision of the Court after the matter has been fought to 
the end.” A. fortiori a judgment and decree passed after solemn investiga- 
tion by arbitrators on the award may constitute res judicata. We are, 
therefore, of opinion that Wazeer Mahton v. Chuni Singh[ 1) should be 
followed, and we confirm the decree with costs. 
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Decree confirmed. 


21 B. 467. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Candy. 

KRISHNAJI NARASINVA Karandikar ( Original Defendant No. 1), 
Appellant v. KRISHNAJI Narayan Joshi ( Original Plaintiff), 

Respondents .* [10th January, 1896.] 

Kholi Settlement Act (Bombay Act I of 1880), ss 16. 17, 18. 20, 21, 22 and 23— Land 
Revenue Code \Bom. Act V of 1879), ss- 108 and 110— Khot— Privileged occupant — 
Dharekari— Entry made by Survey Officer — Conclusive and final evidence — Entry 
specifying the amount and nature of rent. 

Uoder the Khoti Act (Bombay Act I of 1880) it is only an entry rf the Survey 
Officer specifying the nature and amount of rent payable to the khot by a privile- 
ged occupant according to the provisions of s. 33 in a record male under s. 17 
that is declared to be final and conclusive evidence. 

[468] An entry of a Survey Officer specifying that an occupant, who was found 
• to bo not a dharekari or privileged occupant, should pay assessment and local 
fund cobs only for the lands in bis possessions is not conclusive and final evidence 
under the Khoti Act, s. 21 declaring such decision binding only on the parties 
until reversed or modified by a final deoree of a competent Court, 

[F., 22 B. 95; R., 24 B. 489.] 

* Seoond Appeal No. 710 of 1893. 

(1)7 0.727. (2) 5 M. 259. 

(3) L.R. 1 H,L. Bo. 117. (4) (1895) 1 Ch. 37. 
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Second apceal from tho decision of T. Walker, Assistant; Judge of 
Ratna«'iri, confirming tlio decree of Rao Saheb K. N. Patankav, Subordi- 


nate Judge of Dapoli. . , . . „ 

Tbe plain till sued ro recover thal (customary rent in kindj, alleging 

that he was the managing khofc and the defendants were tenants of the 


lands in question. . , , , 

The first defendant alleged that the lands were Ins cl liar a and that no 

thal was payable in respect of them ; that the plaintiff was only entitled 

to Government assessment and local cess, with had been duly tendered 

to him but was refused. 

Ho reliod on a copy of au order dated 24th Sootember, 1887, made 
by the Special Assistant Collector aod Settlement Officer, which stated 
that he had looked into this matter and found that though the land was 
khoti and not dhara, it was not shown that the khoti sharers had been 
in the habit of receiving customary rent from this land and so it was 
decided that defendant No. 1 should pay survey assessment and the 

local fund in respect of these lands. , 

The Subordinate Judge found that the lands were not defendants 
dhara and that the plaintiff was not restricted only to Government and 
local cess. But he allowed the claim partially because notice demanding 
the thal according to abhavanis (appraisement of crops) was nob proved 
by plaintiff to have been served on the defendant. 

The following is an extract of the Subordinate Judge’s judgment : 

‘'Defendant Krishna sojras to rely principally upon the special 
Officer’s decision (Ex. 21) declaring that he is liable to pay only 
assessment and local cess. This officer, however, holds the lands to be 
khoti. The dues on khoti lands are regulated by s. 33 of the Khoti Act, 
In the present case an agreement is not even alleged. The Special Survey 
Officer had, therefore, no power to fix an invariable amount. He could, 
at the best, fix a certain proportion of the actual yield. This he has not 
done. Hi s decision is against the povisions of the Khoti Act, and must, 
therefore, bo treated as a nullity. ’ 

[469] Oq appeals by both the Darbies the Judge confirmed the decree. 
The following is au extract from his judgment : — 

“ Exhibit 21 is the decision of the Settlement Officer, dated 24th 
September 1887, that the land is khoti, aod that Government assessment 
and local fund are leviable from the tenant. Defendant No. 1 in this 
case is admittedly a privileged occupant, as this entry specifies the nature 
and amount of rent payable ; it would have been conclusive under s. 17 of 
the Khoti Act, if it had been ‘ duly madd’ according to s. 33. Unfortu- 
nately it has nob been duly so made, as that section requires the rent of 
an occupancy tenant to be fixed at a share of the gross produce, and on 
the face of the order, this has not been done. In other cases, a suit is 


expressly allowed and provided for by s. 22.” 

Defendant No. 1 preferred a second appeal. 

Vasudeo G. Bhandarkar for Daji Abaji Snare appeared for the 
appellant (defendant No. 1). 

Ganesh K. Deshmukh, appeared for the respondent (plaintiff). 


JUDGMENT. 

PARSONS, J. — Both the lower Courts have found that the land in suit 
is not the defendant’s dhara land, and we see no reason to hold that that 
finding is wrong. 
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The only other point argued before us is, in our opinion, quite 
untenable. It is that the entry of the Survey Oflioer specifying that the 
defendant shall pay assessment and local fund cess for the lands in suit 
is couolusive and final evidence. Under the Khoti Act, it is only an entry 
specifying the nature and amount of rent payable to the khot by a 
privileged occupant according to the provisions of s. 33, in a record made 
under s. 17, that is declared to be final and conclusive evidence. Here the 
defendant is not a privileged occupant, for he is found not to be the 
dharekari which he had claimed to be, and he does not claim to be an 
occupancy tenant. His real status is that of a sharer in the khotki 
of the village, which admittedly is undivided, and the land is khoti 
land. The dispute now is only as to what rent he has to pay for the 
land. Plaintift claims thal , i. e., a share of the produce. The Survey 
Officer has decided that he should pay the survey assessment and local 
fund cess. It is nob stated under what provision of law that decision 
was passed ; but having regard to the status of the defendant and the 
tenure on which he holds the land, it is clear that it could only be 
passed under s. 18 of the Khoti Act (Bombay Act I of 1880). [470] 
Nowhere in the Act is finality given to the entry of such a decision 
as evidence. On the contrary in s. 21 t.hc decision is declared binding 
only on the parties until reversed or modified by a final decree of a 
competent Court ; in other words, the point at issue is one that can be 
tried and determined on evidence by a Civil Court, as has been done in the 
present case. The question is purely one of fact to be determined by the 
custom and practice found to prevail among the co-sharers in the khotki. 
The lower Courts agree that the defendant is bound to pay thal. No error 
of law is shown in this decision and it is ono binding on us in second 
appeal. We, therefore, confirm the decree with costs. 

CANDY, J. — Plaintiff as managing khot of Shirkhal for the venrs 
1888-89 and 1839 90 sued defendants for thal rent due on their lands for 
those years. Defendant Krisbnaji contended ( inter alia) that the lands 
are his dhara, that he himself is a khot, and so thal cannot be claimed 
from him, and that he had tendered the Government assessment and local 
cess which was all that was due from him. 

At the trial defendant Krisbnaji relied on Ex. 21. which purports to 
be a copy of an order of the Special Assistant Collector and Settlement 
•Officer dated 24th September, 1887, and addressed to the Huzur Deputy 
Collector, reciting that Krishnaji bad applied to him that his lands at 
Shirkhal which had been entered as khoti should be entered as dhara, that 
he (the Special Officer) had called for the papers and looked into the case, 
and found that though the land was khoti and not dhara, it was not shown 
that the khot sharers had been in the habit of receiving the customary 
rent from this land, and so it was decided that Krishnaji should pay the 
survey assessment and the local fund in respect of the land standing in 
his khata. 

The Subordinate Judge held that this decision being against the 
provisions of the Khoti Act must be treated as a nullity. He further held 
that the land was Khoti and not dhara, and that plaintiff was entitled to 
demand the customary rent. The Subordinate Judge referred to a decree 
of the Civil Court awarding customary rent for this land. [The 
Special Officer had also (Ex. 21) alluded to two decrees of the Civil Court 
£471] but remarked that they were subsequent to the passing of the Khoti 

-Act.] 
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Both sides appealed to the District Court, plaintiff on the ground 
that the full rent had not been awarded (this appeal requires no further 
consi'leration) : and defendant Krishnaji on the ground that the land was 
his dhara, and in any case he as a khot sharer was not liable to pay thal. 

The Assistant Judge found that the decision of the Special Officer 
woul 1 have been conclusive under s. 17 of the Khoti Act I of 1880 if duly 
made according to s. 33 of the Act. “ Unfortunately it has not been duly 
so made, as that section requires the root of an occupancy tenant to be 
fixed at a share of the gross produce, and on the face of the order this 

has not been done.” 

The Assistant Judge also held that Krishnaji was barred by previous 
decrees from pleading that the land was his dhara. He confirmed the 
decree of the Subordinate Judge. 

Krishnaji has now made a second appeal co this Court, ami ms 
pleader Mr. D. A. Khare contended that the Court cannot award more 
than the survey assessment and ’local fund cess as fixed by the Special 
Officer, and that the former decree? of the Civil Court are no bar to such 
award ; while for plaintiff Mr. Deshmukh argued that it is directly 
contrary to the Khoti Act to hold that an occupancy tenant can pay 
survey assessment and local cess, and Krishnaji’s contention that he is a 
dharekari shows that there could not have been any agreement between 
himself as an occupancy tenant and the managing khot to pay as rent a 


fixed amount in money. . „ . 

In answer to our request that he would furnish us with au extract 

from the revenue records showing how the numbers in question are 
entered in the records under s. 16 of Bombay Act I of 1880, viz., as 
to the nature of the tenure and the nature and amount of rent, the 
Collector of Ratnagiri has furnished us with a true extract from the 
“botkhat” of the village in question showing the entries made agaiost the 
fields now in dispute. Column 5 is “description, that is. inane, or khalsa, 
dhara or khoti,” and the entry is “old khoti tenant.” Under the columns 
relating [472] to the “ amount (akar) to be paid according to the survey 
we find certain amounts in cash, and in the last column there is an entry 
signed by Govind Atmaram Karkun, dated 14th January, 1888, re- 
capitulating the order No. 167 dated 24bh September, 1867. from Mr. 
Cumine to the Deputy Collector (that must be Ex 21 alluded to above), to 
the effect that the regular assessment under the survey and the local fund 
coss should be taken from the khatedar in question. 

Thus the point for consideration is whether the above entry is under 
s. 17 of Bombay Act I of 1880 conclusive and final evidence of the 
liability ol Krishnaji Narsinha Karandikar to pay in respect of the lands 
in suit t.he survey assessment and locai fund ces9 only. If it is, then 
according to the decision of Sargent, C.J., and Bayley, J., in Gopal Krisluio, 
Parachurc v. Sakhojirao{ 1), any other evidence on the subject which might 
be adduced before the Civil Court is shut out, and, apart from the question 
as to any previous decrees of competent Courts on the point at issue, this 
Court would be bound to reverse the decisions of the Subordinate and 
Assistant Judges and award to the plaintiff not a share of the produce, 
but the survey assessment and local fund cess ouly. 

Part III of Bombay Act I of 1880 lay9 down certain provisions which 
are to be carried out when a survey settlement of a khoti village is made 
or revised under Cb. VIII of the Land Revenue Code. By s. 16 the 


(1) 18 B. 133. 
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41 settlement register,” which under s. 108 of the Land Revonue Codo 
must show the area aud assessment of each survey number together 
with the name of the registered oocupant, mu9t in the case of khoti 
villages also show whether such survey number is held by a “ privileged 
oocupant” or not, and if it is so held, then the tenure on which such 
number is held must be specified, i.e., whether the holder is a dharekari or 
gimsi-dharekari or an occupancy tenant, and if the last named, whether his 
interest is transferable otherwise than by inheritance or not. Section 108 
of the Land Revenue Code also refers to “ other records” which must be 
prepared by the Survey Officer on the occasion of making or revising a settle- 
ment of land revenue. These “ other records” are to be in accordance with 
[473] such orders as may from time to time be made on their behalf by 
Government ; and by s. 17 of Bombay Aot I of 1880 they must specify the 
nature and amount of rent payable to the khot by each privileged occupant 
according to the provisions of s. 33 of the Act (Bombay I of 1880), ” and 
any entry in any record duly made under this section shall be conclusive 
and final evidence of the liability thereby established. ” It will he noticed 
that, in order to make the entry conclusive, it must be duly made under 
s. 17, and no entry will be duly made under s. 17 unless it is an entry in 
one of the “ other records” prepared by tbe Survey Officer; and unless it 
specifies the nature and amount of rent payable to the khot by the privi- 
leged occupant according to the provisions of s. 33 of the same Act. This 
a. 33 is to be found in Part IV of the Act, which is headed *' Administra- 
tion of survey settlements made under this Act, ” whereas Part III deals 
with what takes place at the introduction of a survey settlement (new or 
revised). 

Section 33 lays down what rents shall be payable to tbe khot by 
privileged oecupani 9, viz.: — 

(а) by a dharekari, the survey assessment of his land; 

(б) by a quasi-dharekari, the same with a certain addition. 

(c) by an occupancy tenant, in tho absence of or at the expiration of 
the term of any agreement for a fixed amount in money or in kind, such 
share of tbe gross annual produce of the tenant’s land as the Survey 
Officer who frames the survey record shall determine to be the customary 
amount hitherto paid by occupancy tenants in tbe village in which the 
said land is situate. 

It is thus evident that an entry of the nature and amount of 
rent payable by an occupancy tenant in order to be conclusive 
under s. 17, must duly show under 8. 33 either that the rent so specified 
ia the customary rent of the village, or that it is a fixed amount in money 
or in kind agreed upon between tho khot and the said occupancy tenant 
either before or at the time of tbe framing of the survey record. Of course 
it may happen that years after the framing of the survey record, which 
takes place at the introduction of the Dew or revised survey settlement, an 
occupancy tenant, who has hitherto paid merelv the customary rent to his 
[474] kbot, may agree with his khot to pay him in future or for a stipula- 
ted term a fixed amount in money or in kind. Such fixed amount will 
then under s. 33 be the rent payable by that occupancy tenant to his 
khot ; and it will nob be the less so because it is not found in the survey 
record which is framed at the introduction of the survey settlement [new 
or revised). It is the duty (s. 108, Land Revenue Code) of the Survey 
Officer on the occasion of making or revising a settlement of land revenue 
to prepare other records (besides the “ settlement register ”), which under 
a. 17 of Bombay Aot I of 1880 must specify the nature and amount of 
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rent payable to the khofc by each occupancy tenant. That can only mean 
the amount of rent so wayahle at the time of framing the record. There 
is2no provision in Bombay Act I of 1880 for the subsequent amendment 
of any entry in the survey record specifying the nature and amount of rent 
payable by an occupancy tonant. Tn s. 110, Land Revenue Code, a 
distinction is drawn between the settlement register and other records 
prepared by the survey officer, and the village records and accounts 
prepared in accordance with the settlement register and other records. 
All changes that may take place are to bo registered in the village records 
and accounts. It i=» necessary to call attention to this distinction between 
the survey records which under the Land Revenue Code cannot be altered, 
and the village records in which changes must be registered, because when 
we come shortly to consider the provisions of ss. 21 and 22 of Bombay 
Act I of 1880, it will be seen that the only record which is to be binding 
upon all the parties affected thereby is the survey record, not the village 
record, and tne only amendment of a survey record which is permitted by 
that Act is one that is not applicable to the specification of the nature and 
amount of rent payable by any occupancy tenant. No inconvenience can 
thereby arise. The fact that when the survey record was framed there 
was no agreement between the kbot and the occupancy tenant for a fixed 
amount in money or in kind, and so there was no entry of any such 
agreement, will nob prevent any such subsequent agreement being given 
effect to ; and in auv subsequent suit for rent either the khob or the 
occuuancy tenant can rely on an alleged agreement, and the entry merely 
in the survey record of the customary rent [475] payable in that village will 
not invalidate any agreement which came into existence, it may be, many 
years after that survey record was framed. It is necessary to emphasize 
this point, because so far as s. 33 is concerned there is no allusion 
to the decision of the Survey Officer, or of any other officer, be- 
yond the determination arrived at by the Survey Officer when fram- 
ing the survey record as to what is the customary rent of the 
village. The section provides that an occupancy tenant shall pay 
that rent, unless there is an agreement between the khob and the occu- 
pancy tenant to pay a fixed amount in money or in kind. Section 
33 does nob deal with the question as to who is to determine whether 
there is any agreement for a fixed amount in money or in kind. It merely 
provides that the occupancy tenant shall pay such fixed amount when 
agreed upon ; otherwise he shall pay the customary rent of the village as 
determined by the Survey Officer when framing the survey record. 

Coming back to Part III, the next sections to be considered are ss. 18 
and 19, which provide that whether the khotki is undivided or divided, 
the co-sharers’ respective rights shall be specified in the said records [i.c-, 
the other records prepared under s. 108. Land Revenue Code). It i9 
necessary to emphasize the important distinction between ss. 17 and 18. 
Bv the latter section the Survey Officer is to enter in the records the rent 
payable by each co-sbarer an account of the survey numbers in his posses- 
sion. There is no mention of any section, like s. 33 with regard to privileg- 
ed occupants, laying down what that rent should be. So far as the 
provisions of the Act are concerned, the Survey Officer is entrusted with 
the duty of ascertaining or determining the amount of rent pavable by each 
co-sharer, and there is no mention of the entry made by the Survey Officer 
beiug conclusive. 

Next we come to ss. 20 to 22, which are headed “ determination of 
disputes. ” Section 20 provides that the Survey Officer, who frames the 
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said register (s. 16) or other record (ss. 17 to 19), may investigate and 
determine any dispute as to any matter which ho is bound to record, viz., 
the matters referred to in (ss. 16 to 19) and he may frame the said register 
or other record accordingly. He is not apparently bound to determine 
[476] such dispute. He may do so ; he may apparently refer the parties 
to the Givi) Court. But if he does determine the dispute, then his 
decision under s. 21 " when not final shall be binding upon all the parties 
affected thereby until reversed or modified by a final decree of a competent 
Court,” and (s. 22) “ the record shall from time to time be amended by 
the said Survey Officer, or when the survey settlement is concluded by the 
Collector in accordance with any such decree as aforesaid.” Thus the 
only amendment contemplated of any entry in “ the register or other 
record” is one made in accordance with a decree of a competent Court; 
and that only when the decision of the Survey Officer is “ not final.” 
When the decision of the Survey Officer is “final,” then apparently no 
one*can amend the record. The entry once made stands good. It has 
been held in the case quoted above that “ the words ‘ when not final ’ can 
only properly refer to the finality ascribed in s. 17 to the entries of the 
nature therein mentioned and which follow as contemplated by s. 20 on 
the Survey Officer arriving at his decision.” That decision must be as to 
the nature and amount of rent paid by the privileged occupant. If either 
the khot or the privileged occupant wishes to contest the specification 
of the tenure made by the Survey Officer on the occasion of making or 
revising a settlement of land revenue in “ the settlement register” fs. 108, 
Land Revenue Code, 1879 and s. 16, Bombay Act I of 1880), then he can 
obtain a final decree of a competent Court, and call on the Survey Officer, 
or if the settlement is concluded on the Collector, to amend the register in 
accordance with that decree. 

Coming now to the facts of the present case, and applying the 
provisions of the law as shown above, the first point to be noticed is that 
the Collector was asked to furnish the Court with an extract from the 
revenue records showing how the survey numbers in question are entered 
in the records under ss. 16 and 17 of Bombay Act I of 1880. The Collector 
in reply has forwarded “ the extract called for.” This is one record 
only, viz., an extract from the “ botkhat ” of the village in question 
for the year 1879. Now it is clear from Nairne’s Hand-book (3rd 
Ed., p. 141) that the " botkhat,” or detailed record of each holding, is 
one of the “ other survey records” prepared by the Survev Officer under 
[477] 6. 108, Land Revenue Code. A copy of this record according to the 
orders of Government quoted in the Hand-book is to be given to the 
khots. Further, it is clear that from this copy furnished to the kbot the 
latter provides and keeps the appraisement register, which also is termed 
“ botkhat ” — See notification No. 1659, Bombay Government Gazette , 1882, 
Part I, pages 262 to 275, Rules VI and VII under cl. ie) of s. 40 of 
Bombay Act I of 1880 (pages 573 to 592 of the General Rules in force in 
the Revenue Department) ; and it is evident that this latter record is a 
village record , no doubt based on the survey record, hut not identical 
with the survey record which is framed by the Survey officer. The extract 
furnished by the Collector in the present case would seem to be an extract 
from the village botkhat, and not an extract from the original “ survey 
record ” framed by the Survey Officer. 

Assuming, however, that it is an extract from the survey record, the 
next point to be noticed is that it purports to have been prepared iD 1879. 
Now it is well known that between 1876 and 1880 the present survey 
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settlement was introduced into tbe Ratuagiri District the principles of 
that settlement being subsequently legalized by Bombay Act I of 1880. 
(See Bombay Gazetteer, Volume X. pages 2o5 to >257.) If the settlement 
was introduced into the village in question in 1879, it is Difficult to see 
how a Settlement Officer could iu 1887 make an entry in one of the 
survey records framed at the introduction of the survey. In connection 
with this point it is necessary to call attention to the face that Kmt-maji 
in his application to the Special Assistant Collector and Settlement, Officer 
(soe Ex 21) stated that the land in question had been entered as khofci 
at the time of the “ ruzuvat,” This “ ruzuvat " is the review of he 
khots aud villagers in whose presence the Survey Olhcer fiames the 
register and other records. (Soe Gazetteer, idem, p. 2o6.) It would 
thus appear that the register and other records had been already prepared-; 
and il so, the onlv way, in which the entries when not final could, after 
Bombay Act I of 1880 become law, be altered, was by the final decree of 

a competent Court. 

Assuming, however, that the Special Assistant Collector and Settle- 
ment Officer in 1887 was really framing the register under L478J s. 20 ot 
Bombay Act I of 1880, can it be said that his proceedings were according 
to law ? It appeared to him that there existed a dispute as to a matter 
which he was hound to record, the dispute being, as Krishna] l said, 
whether the land in question was khoti or dhara. Mr. Cumine held that 
the land was khoti and not dhara; and presumably the entry specifying 
the tenure in the “ settlement register ” as khoti was made, or if made 


was allowed to stand. 

But the Survey Officer was also hound to specify in other survey 
records the nature aud amount payablo by Krishnaji according to the 
provisions of s. 33 of the act. Krishnaji being an “ occupancy tenant, 
—that is the position asserted for him by his pleader in this Court on 
the strength of the entry in the botkhat, “ Khoti june kul,’'— would 
according to s. 33 of the Act, in tbe absence of any agreement to pay a 
fixed amount whether in money or in kind, pay the customary rents of 
the village. Auparently there was no dispute as to the existence or non- 
existence of any such agreement. But Mr. Cumine went on to 

that, as the khoti sharers bad not proved that they had received the 

customary share of the produce from Krishnaji, who was also a khoti 
sharer, “ it is, therefore, decided that the applicant should pay the survey 
assessment and the local fund.” 

Now it is quite possible that Krishnaji, though a khoti sharer, is still 
an occupancy tenant of the particular lands in question. “ Khoti juna 
kul” may mean that the land was khoti and had originally been held 
by old tenants, but had lapsed to the khots, who instead of throwing it 
into the khoti khasgi had allowed Krishnaji’s family to bold- it *8 
occupancy tenants. The original entry in the settlement register, 8 P 0C1 
fying the tenuro, &c., which is binding on all the parties until reveisO 
or modified by a final decree of a competent Court, has not been produce • 
But assuming, as is contended by Krishnaji’s pleader here, that Krishnaji 
is au occupancy tenant of these lands, then clearly there has been no 
decision of the Survey Officer that as between the khot and the ocoUr 
pancy tenant there is an existing agreement that the latter shall pay 0 
former a fixed amount, whether in money or in kind, in place of 0 
ordinary customarv rents of the village. No such agreement was pleaded o 
found proved. The [479] Settlement officer decided that Krishnaji shoultt 
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pay the survey assessment and local fund ; but he had no power to pass 
suoh a deoision. Section 36 prevented him from dirooting an oooupanov 
tenant to pay looal fund oess. and s. 33 prevented him from deter- 
mining more than the customary rents of the village, and the existence or 
non-existence of any agreement between the khob and an oooupanov tenant 

;° 8*^ am ° Unt ° f reQtl Mr> 0umiD *'* deoision does not purport 

to unci the existence of any such agreement. 

Regarding the oase from the other point of view, and holding Krishnaji 
to be not an occupancy tenant, but a khoti sharer holding land, which 
had been originally occupied by ol i khM tenants, but which had lapsed to 
the khoti co-parcenary, then according to Rules III of the Rules under 
cl. (e) of s. 40 of Bombay Act I of 1880 (Notification No. 1659, Bombay 
Government Gazette , 1882, Part I, pp. 262 to 275), “ the rent payable to 
the managing khot by khot sharers for their private khoti land shall be 
the oustomary rates of the village for occupancy tenants, unless it is proved 
that before 1865 khot sharers paid a makta or a lower rate of that, in 
which case the anoient practice shall he followed.” 

It will be notioed that the onus is by this rule put on the khot 
Sharers who are holding the land in question and not on the managing 
khot. The former have to prove that before 1865 they paid a makta ( i.e 
faxed amount whether in Smoney or in kind) or a lower rate of that than 
the customary rates of the village. In default of such proof they must 
pay the ordinary customary rates. But Mr. Cumine held that, in default 
of proof that customary rates had been paid, Krishnaji should pay survey 
assessment and looal fund cess. Thus his decision was directly contrary 
to the rules framed by Government under the Act. 

Again, apart from the rule above Doted, it is admitted before us in 
the present oase that the khotki is undivided. If so, then under s. 18 
the Survey Officer was bound to specify in the “other records” the 
survey numbers in the possession of each co-sharer, and the rent 
payable by suoh co- sharer on account of the same. But it is nowhere 
stated in the Act that such entry [480] shall be conclusive and 
final evidence of the liability thereby established. Here we have the 
finding of fact of both the lower Courts that the land is not Krishnaji’s 
dhara. Prima facie, then, he must pay that for the same. It is for him to 
establish an exemption from that He can only point to the Settlement 
Officer s decision of 1887, which by itself is found to be valueless. No 
other reason is given why Krishnaji should not pay that for the lands in 
suit. I, therefore, concur in upholding the decree of the Assistant Judge. 

Decree confirmed . 
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Before Sir C. Farran, Kt„ Chief Justice, Mr Justice Jardme, 

Mr. Justice Parsons, Mr. Justice Candy and Mr. Justice Ranade. 

Antui Kashinath (Original Plaintiff), Appellant v AnTAJI Madhav 
Bhave AND OTHERS ( Original Defendants), Respondents. 

[23rd January. 1896.] 

/ \ 4 T r\{ qs 0 10 11 12, 16, 17. 18, 19, 20, 21* 22, 

K, ‘% S 3 TZdlo-LaniRrvenJcode (Bom. Act V of 18791. s. 108-B C c, S iono/ S«rj>e# 
ok-eras to tenure-Rcversal or modification of the decision by a competent Court. 

can be reversed or modified by a competent Court. 

[F., 21 B. 608 ; R., 22 B. 95 (99) ; 23 B. 769 (781) ; 24 B. 489 (492) ] 

SECOND anpeal from the decision of T. Walker, Assistant Judge of 
R a r,nagin ? confirming the decree of Rao Saheb S. M. Karandikar 

SUbC p1^ntfffs U su g e 0 i°for a declaration that certain lands in their occupation 

were held hy them on dhara tenure, complaining that the Special Survey 

Officer had entered them as khoti lands. . . . 

The defendants contended ( inter alia ) that the lands were no p 

iffs’ dhara and that the claim was time-barred. 

The Subordinate Ju-fge found that the laodt were not p Uratiff ^ dhara 
and that the claim for declaration was time-barred. [481] the suit not 
havinn been brought within one year under art. 14. sab. II of the Limitation 
Act (XV of 1877) from the date of the Special Survey Officer s entry. 

On appeal by the plaintiffs the Judge raised the issue—" whether 

the land is plaintiffs’ dhara. . j rto pnnfirmsd 

But without recording any finding on this issue the Judge confirmed 

the decree, observing as follows : — . . f fhfl 

“ Respondents’ pleader has produced m this Court the decision o 

Settlement Officer fixing plaintiffs’ liability which of course is final under 

s 17 of the Khoti Act. This shows that plaintiff has to pay that ■ , and 

had expected that, in view of this order it would have been thought 

unnecessary to press the appeal. Appellant, however urges that the 

rights of a dharekari are transferable and heritable, while those 

oocupaucv tenant are heritable, but not necessarily transferable, ibis is 

all very well, but plaintiff does not really want any such declaration, a 

face of the Settlement Officer’s decision (Ex. No. II in appeal), I could new 

give him a simple declaration such as he seeks, as ho would at once claim 

to pay only Government assessment. If he wants merely a declaration 

that his rights are alienable, there is no cause of action ; and this is 

first instance, in my experience, that anybody wishing to transfer his rig . 

first sued for a declaration that he might legally do so. 1 

practice i 3 to sell them first and let the purchaser settle matters as n 

he can.” 

Plaintiff No. 2 preferred a second appeal. 

Nagindas T. Marphatia, for the appellant (plaintiff No. 2). 

Ganesh K. Deshamukh, for the respondents (defendants). 

• Second Appeal No. 853 of 1893. 
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’ The ofcse came on for hearing before! a Division Benob composed of 
Par9on8 and Oandy, JJ. ■ 

• 4U P “0-», Plainfciff 3 sue ^ f° r & declaration that oertain thikans 

in their occupation were held by them on the dhara tenure. Tbe first 
Court found against them on the point. The plaintiffs appealed, and the 
appellate Court raised the issue whether the iand was plaintiffs’ dhara. 
Tne Assistant Judge recorded, however, no finding on this issue. He said 
that the decision of the Settlement Officer fixing plaintiffs’ liability which 
of course was final under s.. 17 of the Khoti Act. showed that the plaintiffs 
had to pay thal and that after that he should have thought that ic was 

unnecessary bo press the appeal. AfGer a few other remarks as to the suit 
he rejected the appeal with oo 9 ts. 

A finding on the issue raised cannot, however, be avoided in this way. 

The plaintiffs are entitled to a decision as to the [482] tenure on which 

they hold their land. The Survey Officer classing the plaintiffs under the 

designation of occupancy tenants has declare! them liable to nay thal. The 

plaintiffs objeot to that designation of their tenure and claim to be dbare- 
karis. 

The first point, therefore, that arises is as to the finalitv of this deci- 
sion of the Survey Officer on tbe question of tenure, for. if that decision is 
final, it is fatal to the claim. We think there can be no doubt that the 
deoision is not final. (See Faki Ghulam Mohidin v Sajnak(l). Section 21 
of the Khoti Act provides that the decision of a Survey Officer when not 
final shall be binding upon all the parties affecte i thereby until reversed 
or modified by a final decree of a competent Court. It thus distinctly 
assumes the power of a Court to reverse or modifv all decisions of a Survey 
Officer other than final ones. The only section of the Act relied on as 
declaring finality in the present case is s. 17. It says that any entry in any 
record duly made under this section shall be conclusive and final evidence 
of the liability thereby established. The record here alluded to is one of 
the other records prepared under s. 108 of the Bombay Land Revenue 
Code and which under s. 17 of the Khoti Act are to specify tbe nature 
and the amount of rent payable to the khob by each privileged occupant 
according to the provisions of s. 33. Section 108 itself merely says that 
the other records arc those that are prepared in accordance with such 
orders as may from time to time be made on this behalf by Government. 
There is not a word so far in anv of these sections as to an entry of the 
tenure on which tbe land is held, and this must be so because that 
entry is not to be made in the other records, neither does it form a 
subject of determination under s. 33 of the Khoti Act. It is the settle- 
ment register which shows the tenure. That record has to be prepared 
under s. 108 of the Bombay Land Revenue Code and shows the particulars 
specified id that section and also those specified in s. 16 of .the Khoti Act 
oue of tbe latter being the tenure on which the number is held. Ibis thus' 
xye think, quite clear that the deoision of the Survey Officer as to a tenure 
affects an entry in the survey register itself, which is nowhere declared 
final in tbe Khoti Act, and which can, therefore, [483] be reversed or 
modified by a decree of a competes Court. As, however, the ruling of a 
Division Bench of this Court m Ramchandra v. Makundshet (2) is 
directly opposed to this opinion of ours and to tbe.opinion of this Court in 
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the case above quoted from I.L.R.. 18 Bombay, we refer to a Bull Bench 
B. J" .f Bar ran, CJ, M-a I— 

to be modified or reversed by acomoeteot Clvl ‘ Gou .^ B Th " ® 9 0 “ , s 9P ha d 

!&» »■*>■ »•»> -r s “’“ w, 

does not occur in either a. 21 or in »3 - .rtmjh h ' {J S men : 
Section 33 deals with rent only and not with tenure. The h • 
tioned in s. 17 is as to nature and amount of rent and not as to the 
This conclusion is inevitable when ss. 17, 21 and 33 we rea , o e 

Faki Ghnlani Mohidin v. Sajnak (1). The case of flamcbundrav.M^ 
hundshet (21 is against us. We submit that the ruling in that case 

a0tB Ganc!'h K. Deshmukh, for the respondents (defendants).— The 
Revenue Jurisdiction Act (Bombay Act X of 1876) has no [4H] appHea- 
tbn to the present case. It deals with disputes with Government^ 
of tbe Act. In the present case the question turns upon ‘ “ ^ 

of s. 17 of the Khoti Settlement Act. The word nature in the secU 
has reference to the tenure with respect to which the rent s t b P*' d ^ 
not to rent. Section 17 has reference to s 33. Sect on 17 i fives ' 2 j 

to oertaiD entries, and all other entries are to be dealt with uade 

Section 20 of the Act empowers the S^tUement Officer to determ 
nntes summarily. Section 16 provides for the determination of the teour 
and for its entry in the settlement register. We submit that these seotio 
ahow that s. 17 makes the entry as to tenure final. 

[Parsons, J.— Section 17 has reference to the settlement regia e 

and not to other entries.] -aniafcar 

We submit that under that section the entry in the settlement r g 

would become final. The expression “ other records” m the section 

may mean the addition of any columns to the settlement register ■ ^ 

a. 33 of the Act, tbe rent in the case of a dharekari is rent fixed by 

and there is no discretion left in the Settlement Officer in connection w 

it. He has a discretion in the case contemplated by paragraph A, ci. v*/ 

[PARSONS, J. — Do you exclude tbe case of a disputed agreement 

Yes. Our argument is not affeoted by s. 20 of the Act whioh relate^ 
to disputes. Section 17 has reference to the first three cases men ^ 


(1) 18 B. 244. 


(2) P. J. (1895), p. H5. 
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iji s. 38. We submit; that the word 1 nature” relates to tenure and the word 
amount relates to the Quantity of rent. The word "nature” does not 
apply to rent, because whether the rent is in cash or kind, its nature is not 
changed, Tnere may be a ohange in the form or manner of rent, but there 
can be no ohange in its nature. The rent in the case of a dhnrekari is fixed, 
and to such rent the word “ nature” oaunot be applied. Further, if the 
entry with resoeot to tenure is interfered with by civil Courts, the interfer- 
ence would affeot the rent also, and thus the entry as to tenure would 
virtually make a [486] change in the rent whioh the civil Courts have no 
jurisdiction to do under s. 22 of the Act. 

[PARSONS, J. — The Collector has the right to ohange the entry as to 
rent.] 

The Collector would then have to make a new settlement, which he is 
not empowered by the Aot to do. 

In Ramchandra v. Mukundshet (1) it seems it was presumed that the 
entry as to tenure was final. The decision in Faki Ghidam Mohidin v. 
Sajnak (2) is not a ruling directly on the point arising in the present 
•case. 

JUDGMENT. 

Farran, C. J. — The question for our determination is, as stated by the 
■referring Court, Is the decision of a Survey Officer determining the tenure 
on which a survey number is held, final under the Khoti Act or can it be 
reversed or modified by a competent Court?” Ic is admitted that it 
would be open to the civil Courts to adjudicate upon such a question of 
tenure were it not for the provisions of the Act (Bombay Act I of 1880). 
It is, therefore, in the express words of that enactment or in the necessary 
(implication arising from its general object and scope that the exclusion of 
the jurisdiction (if it exists) must be sought. 

Now s. 20 of the Act provides that ‘‘if it shall appear to the Survey 
Officer who frames the said register or other record that there exists any 
dispute as to any matter which he is bound to record he may . . . 

•investigate and determine such dispute and frame the said register or other 
record accordingly,” and s. 21 provides that ” in any such matter the 
decision of the Survey Officer when not final shali be binding upon all the 
parties affected thereby until reversed or modified by a final decree of a 
competent Court.” The scheme of the Act, it is apparent from this 
■provision, is not to exclude all matters, which the Survey Officer is bound 
to record, and upon which there exists a dispute between the parties, from 
the cognizance of the civil Courts, but only such matters as these upon 
which his decision is final. ^ We must, therefore, examine the several sections 
of the Act to see what “ matters” which the Survey Officer is bound 
[486] to record are final. Section 11 enables a khot to confer tenure 
•rights upon his tenants ; and by s. 12 upon his application the Collector is 
bound to make an entry upon the record of the grant of such rights. The 
latter section (12) provides that an entry thus duly made shall be conclusive 
proof of the facts therein recorded. In such case the determination of the 
tenure upon which a khoti tenant holds, is withdrawn from the cognizance 
of the Court, or, more correctly speaking, the Court is forbidden to go behind 
•the entry made by the Collector and is concluded by it. We do not find 
:»ny other seotion in whioh the jurisdiction of the Courts to consider entries 
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is dealt with until we come to Part III of the Act. The earlier sections, 
(16 17 16 and 19) of that part are beaded Settlement Records. . |f 
’ Section 16 provides for the preparation of the settlement register 
under s. 108 of the “ Bombay Land Revenue Code, 1879, and the matters- 
which it is to contain. They may be thus summarised 

(1) The area and assessment of each survey number. This is a matter 

dealt with by the Land Revenue Code. . , . . 

(2) A statement whether it is held by a privileged occupant or not 

(3) Id the event of its being so held, toe tenure upon which it IS 
held, the name of its registered occupant, and an entry as to whether his 
interest is transferable otherwise than by inheritance or not. 

(4) A list of the co-sharers of the Khotki if there are such and the. 

extent of each co-sharer’s interest therein. 

Passing over s. 17 for the moment we find s. 18 providing that the 
records shall specify the manner in which the possession of the village i is 
held by the khots in the case of an undivided village and shall record 
agreements determinative of their responsibility inter se and as to the rota- 
tion of their management ; while e. 19 provides for recording particulars 
of the interests of khots in divided villages. In none of these sections is 
there any provision dealing with, or in any way excluding, the ordinary 
jurisdiction of the Civil Courts to inquire into the correctness of the entries . 
and in the case of many, if not of most [487] of them, it appears to me 
that the civil Courts might naturally be expected to have the power to do 
so, as many of them relate to questions of title and estate. . 

We now turn to s. 17. The entries to be made under this section in 
“ the other records ” are of a different character. They relate to the rent 
payable bv the privileged occupants to the khot. The section enacts that 
“ the other records prepared under the said section (108 of the Land Reve- 
nue Code) shall specify the nature and amount of rent payable to the khot 
by each privileged occupant according to the provisions of s. 33 of this i A cc- 
and any entrv in any record duly made under this section shall be 
conclusive and final evidence of the liability thereby established, thus 
using words similar to those occurring in s. 12 and again in 8. 29. ey 
do not occur elsewhere in the Act. It has been decided, and as we a 
think correctly decided, that these words preclude the Courts from question- 
ing the correctness of the survey officer s entries duly made ud( er s. 
as to the amount of rent payable by the several privileged occupants 
in respect of their holdings — Gopal Krishna Parachure v. Sakhojira/v \ / 
and the subsequent cases which followed it. It has been argued e ore 
us that not onlv have they that operation, hut also that they inferentia y 
preclude the Courts from inquiring into the correctness of the entries- 
as to tenure made under s. 16. I am unable to agree with that contention. 
The nature of the tenure may be, and often is, a matter of much momen , 
independently of the question of rent altogether. Upon it depends \tn er 
alia ) the extent of the assignability of the occupants holding. Sections 
9, 10 and 11 deal with this subject. There is. therefore, I think a strong 
a priori presumption against this contention. The specification o ® 
nature of the rent has reference, I think, to the medium of the paymeo . 
whether it is to be made in cash or kind or both, and not to the tenure in 
respect of which it is payable. There is no essential distinction in ® 
nature of the rent arising out of his tenure payable by a privileged open ^ 
pant whether he be a dharekari, quasi dharekari, or an occupancy tenanj- 

(1) 18 B. 183. - ” a • ' 
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It is in its amount and the medium in which it is paid in which the 
difference oonsists. Quit rent and rack rent are well-known expressions 
denoting [488] the sort of tenure in respect of which they are payable, 
but it would be impossible to distinguish between the rents payable by 
the several olasses of khoti tenants unless by a statement of the tenure 
under whioh they hold ; but that is a matter already provided for in 
8 . 16 . 

The reversal of the decision of the Survey Officer as to the tenure 
upon whioh a particular survey number is held, may doubtless in many 
oase9 necessitate an alteration in the entry as to rent payable in respect 
of that number. The finality of the rent entries is thus indirectly impair- 
ed. That must be so. Gessante ratione legis cessat et ipsa lex. The rent 
is fixed with reference to the tenure. It is upon the assumption that the 
tenure has heen correctly determined and entered that the finality of the 
rent entries depends. The functions of the Court, however, cease, I think, 
when it has corrected the decision of the Survey Officer as to the tenure, 
and it is left to him to make under s. 22 all necessary and consequential 
amendments, if any are needed in the rental entry. If there is any 
difficulty iu his doing so, Government oan provide for it under s. 40 of 
the Act. 

I answer the first branch of the question in the negative and the 
second branch of it in the affirmative. 

Parsons, J. — I concur. It is unnecessary for me to say more, as I 
have fully stated my opinion in the judgment referring the case. 

Jardine, J. — I concur. The particular question argued before this 
Bench was not raised in Ramchandra v. Mukundshet (1), or Ramchandra 
v. Ragunath (2). though an opinion was incidentally expressed. That 
question is, whether the entry describing the tenure of a privileged occu- 
pant is made under s. 17 of Bombay Act I of 1880. Now Bombay Act V 
of 1879, s. 108, requires a settlement register and ocher records to be kept. 
The settlement register is to show the area and assessment of each survey 
number and the name of the registered occupants. The latter Act in 
s. 16 alludes to this particular settlement register, repeats the require- 
ment about area and assessment, and instead of that about the name 
of the registered occupant, [489] requires a statement whether the 
number is held by a privileged occupant or Dot, aud if so, the tenure is to 
be soecified and the registered ocounant’s name. Where there is no pri- 
vileged occupant the name of the khot or sharer is to be entered : bub the 
Act does not call these persons registered occupants. Perhaps the 
definition was abandoned in order bo raise the privileged occupant to the 
position of highest owner, the khot being looked on as in a sort of way 
paramount, analogous to Government. The tenure is to be specified in 
this settlement, register by virtue of 8. 16. Is it also required in the other 
records to which s. 17 relates, in like manner as the amount in figures of 
survey assessment must find a place in both, in the register as survey 
assessment, in the other record as rent? Thi9 depends on the meaning 
of the requirement that the Dature and amount of rent shall be specified 
in the other records. In s. 17 I take the words “according to the pro- 
visions ^ of s. 33 of this Act” as an adverbial phrase modifying the 
Word “ payable," not the word " specify.” I infer, therefore, that 
the specification need not include all the facts mentioned in s. 33 

and the schedule annexed ; it is ooofined to “ the nature and amount 

♦ % *«•• - * 
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of rent” payable under the statute. Mr. Desbmukh asked the Court 
to treat the vague word nature 1 as aqua. to nature o tanure 
the word " amount” being wide enough to refer to lent of both sorts, 
in mouev or in kind, and I may add whether fixed or unfixed. 
Mr. Nasindas argued that “ nature " is a phrase meaning what the words 
" monov or in kind” mean in s. 33. On the whole. I think the word 
“ nature” does not refer to tenure, but to the natural history quality of 
the rent, the suedes of coins, rupees, annas and pies, the species of gram 
and oroduce. The phrase “ nature and amount of rent, &o.. in s. 17 
thus refers chiefly to the figures aud snecies of such things as s. 33 and the 
schedule describe and not to the tenures. It is only to these figures and 
snecies that the rule of evidence in s. 17 applies. We did not fail to see 
that one result oi allowing the tenure eutrv to be altered would be to 
allow the nature and amount of vent to he altered, as these vary with 
the tenure just as the value of a fraction varies if you alter the integer. 

I meet this objection with the maxim Ccssat 'ratio, cessat lex One result 
mav be that the specification of nature [490] and amount of rent entered 
against a tenure becomes unmeaning and null in contemplation of law 
when the Court has decided that the teuure is of a different sort. I agree 
with the referring Judges that the decision of the Survey Officer on the 
question of tenure is not final, but under s. 21 may be reversed or modified 
by a final decree of a competent Court. 

Candy. T.— I concur in the answer prooosed to the question put 

bv the referring Bench. , c iqqq 

I have had occasion recently in second Appoal No. 7 1C I ot 

(ante p. 4G7) to consider in detail some of the provisions of the Kholi Act 

(Bombay I of 18801. I will here merely refer briefly to one or two 

points which seem to me to be of special importance. 

The entrv in the record which by s. 12 of the Act 2 shall be 

conclusive proof of the facts therein recorded ” is the entry made on 

receipt of a written application from the khot that he has conferred on a 

certain person certain rights of a privileged occupant. There is no ]udicial 

adjudication of any rights contemnlatod. 

So. too, with the certificate under s. 29 which “ shall be conclusive evi- 
deoce of the right of the khot therein named to manage the village to whioh 
it relates for the vear therein specified — the certificate is not intend- 
ed to be on adjudication of the rights of the khots inter sc, but merely a 
provision for the due revenue administration of the village in the year 

specified. . , * l, 

Similarly, reading ss. 17 and 33 together, the intention of the aco 
would aupear to be that the entry in the record which “ shall be conclusive 
and final evidence of the liability therein established,” is merely the entry 
of the rents according to the provisions of s. 33, which lays down definite y 
the rents payable by privileged occupants. 

Whatever entries the Savvey Officer may make in the survey records 
“ other ” than the settlement register, he cannot avoid the clear statutory 
provisions of s. 33. For instance, if Ii9 made an entry that A B, a dharekari, 
should pay as rent one-third of the produce of his dhara land, such an 
entry would be ultra vires, for it would be contrary to the provisions of s. oo. 

[491] So, too, with occupancy tenants : — They ordinarily pay the 
customary rates of the village, which are determined by the Survey 
Officer who frames the survey record, not for any particular ocoup&noy 
tenant, but for the village as a whole. But the khot and any occupancy 
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tenant may at any time agree to substitute for the ordinary customary rate 
a makta or khand, that is, a fixed amount whether in money or in kind, 
and not a fixed share of the produoe. The manifest advantage of such 
agreements is that they ohyiate the necessity of crop inspections and 
appraisements which are such a fcuicful source of dispute. Section 33 
.apparently contemplates that if the khot and occupancy tenant agree 
before the Survey Officer as to the existence of such a makta or khand , 
then he makes an entry of the fact, which entry as with the entry in s. 12 
is conclusive. Now, if (Maxwell, p. 30) the interpreter of a statute may 
oall to his aid all external or historical facts for which he may consult 
•contemporary or other authentic works and writings, then a reference to 
the Bombay Gazetteer, Vol. X, which gives an historical account of the 
introduction of the khoti settlement, bears out the above view. At pages 
•253 to 255 will be found an account of the principles adopted by Govern- 
ment, to legalise which Bombay Act I of 1880 was subsequently passed. 
“ Existing agreements between khobs and tenants, where found, were 
to be respected and enforced.” It was apparently intended that where 
the khot and ocoupancy tenant appeared before the Survey Officer, and said 
that they preferred a fixed amount to the customary share of the produce, 
the same should be recorded and be conclusive. 

So far there i9 no difficulty : there could not be from the nature of 
things any antagonism between entries under ss. 16, 18 and 19, which 
are nowhere in the Act said to be “conclusive,” and entries under s. 17. For 
as the khot and tenant could not agree before the Survey Officer, unless 
there was no dispute, and the Survey Officer could nob record an agree- 
ment contrary to the provisions of s. 33, there would be no room for 
inconsistent entries. 

Bub then we come to 6s. 20 to 22. These sections provide most 
distinctly that the Survey Officer when framing the settlement register 
or other record can investigate and determine any [492] dispute, and that 
his decision, embodied in a survey record when not final, is binding on the 
parties till reversed or modified by a final decree of a competent Court. 
When that decree is obtained, the survey record is amended in accord- 
ance with its terms. 

Now whatever mav have been the external circumstances connected 
with the introduction of the khoti settlem mr., they c-innob justify 'a 
departure from the plain meaning of the words of those sections (Maxwell, 
p. 32). This much is clear that it was the intention of the Legislature by 
H8. 20 to 22 of Bombay Act I of 1880 to vest the Survey Officer, when 
framing the records at the introduction of the survey, with the nower to 
■adjudicate iu disnutes connected with the preparation of those survey 
records, and that where the Act did not sneak of an entry made in accord- 
ance with the Survey Officer’s adjudication being final or conclusive, the 
survey record could be corrected by a final decree of a competent Court. 

It is objected that a settlement by which certain of the decisions of 
the Survey Officer are final and others are not so, must lead to in- 
consistency ; seeiag that the nature and amount of rent payable by a 
privileged occupant must depend upon the nature of his tenure, either 
•both the decision as to tenure and also the decision as to nature and 
amount of rent must be open to correction by the civil Court, or else both 
must be final, and unalterable by the civil Court. I do nob agree with 
this view. 

The position of the words “ when not final ” in s. 21 shows that 
4ihey can only refer to the finality ascribed in s. 17 to the entries of the 
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nature therein mentioned, aa was held in Gopal Krishni »**»»»* Wj 
But when we come to consider the nature of that finality it will 

be soon that there need be no inconsistency. 

Thus the Survey Officer decides that A B as dharekari pays survey 

assessment. He cannot under s. 33 decide anything else 
obtains a final decree oi a competent Court that AB is not a dharekari, 
but an occupancy tenant of the land in question, then under s. 33 AB 
must pay the customary rates of the village, unless the khot agrees to ,ake 
makta from [493] him. There cannot be a decision of the Survey Officer 
when framing the record, that there is an existing agreement between the 
kbot and AB as occupancy tenant that a fixed amount in money or 
kind shall be taken in lieu of customary rates, forwben the survey record 
was framed, the Survey Officer treated AB as a dharekari. This will not 
prevent any valid agreement between tbe khot and AB as occupancy 
tenant for makta being given effect to. 

In tbe same wav should AB have bean entered by the Survey Officer 
as an occupancy tenant paying makta according to an existing aereoment, 
and should AB denying the existence of such an agreement, obtain the 
final decree of a competent Court that he is a dharekari, then by a. 6& 
he must pay neither more nor less than the survey assfssment and loca 
fund cess, aud a decision that he as occupancy tenant agreed to pay 
makta must be void when it is found that he is not an occupancy tenant 

a ° ai Tbe apparent inconsistency disanpears when it is remembered that the 
only “decision" which the Survey Officer can give under as. 17 and 66 w 
as to the existence or non-existence of an agreement for makta between 
khot and occupancy tenant, and tbe determination of the customary rates oi 
the village He is not empowered to fix a fair rent ” for any particular 
occupaocv tenant. He is nob entrusted with the duty of ascertaining o 
determining the amount of rent that an occupancy tenant shall pay : tne 
Legislature^ has done that in s. 33. All that a Survey Officer can do is to 
determine the customary rents of the whole village, and in the case of any 
particular occupancy tenant he can find as a fact that the khot and t 
privileged occupant qua occupancy tenant have agreod to a certain wfljw 
( fixed amount ) whether it he fair or not. But if tbe Court finds that tha 
privileged occupaut is not an occupancy tenant, then it follows tha n 
makta could ever have been agreed upon " between the khot and the sal 
occupancy tenant.” 

For these reasons I hold that it is open to the civil Court to go 
behind the Survey Officer’s entry in the settlement register as to the te “ u ^ 0 
of the various privileged occupants. When that [494] has been deci e . 
the payment of rent follows automatically under s. 33. 

BaNADE, J. — I concur. As one of the Judges who decided the case 
of Ramchandrav. Mukundshet (2), I may state that there was no intention 
to lav down any principle, or to place any construction on the terms 
s. 17 of the Khobi Act. at variance with the rulings in Fakir Ghulam Mo n 1 
v. Sajnak (3). This is clear from the recorded judgment, the last bu on 
paragraph of which sets forth the distinction between the effect o ^ 
words used in s. 17 as oom pared with those used in ss. 21, 22. We 
of opinion theD, and to that opinion I still adhere, that the botkha 
one of the “ other records ” prepared under ss 17 and 33, and so f ar 
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the entries in it relate to the nature and amount of the rent, the entries 
are olothed with a final and conclusive character. 

The qualifying words underlined above should have been expressly 
stated in their plaoe, and there would then have been no room for 
misconception. This same reoord, so far as it relates to the tenure of 
lands, is some evidence, whioh, if nob controverted aod corrected in due 
course and time, may become very strong evidence, and bind parties on 
the point of tenure itself, bub in its origin it is not clothed with the 
character of finality. In this view of the law, we examined fully the 
evidence in detail on the point of tenure. This examination would have 
been unnecessary, if we were of opiuion that the Settlement Officer’s 
entries in respect of tenure were final and conclusive. In this connection, 
there can be no doubt that in the last but one sentence iu paragraph 6 of 
the judgment, the words conclusive and final ” were inadvertently used 
for ‘ binding ” under certain circumstances. 

The entries are admissible evidence, bub not conclusive or final. 
This correction does not affect the real point whioh was decided in that 
case, and there is thus no conflict between the views of the two Division 
Benches on this point. 
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[495] ORIGINAL CRIMINAL. 

Before Mr. Justice Strachey. 

Queen-Empress v. Visram Babaji. [4th April, 1896.] 

Evidence — Confession — Statement of prisoner made before inquiry— Statement of prisoner 
made in the course of or after inquiry— Criminal Procedure Code {Act X of 1882), 
ss. 164, 364, 533. 

The seotions comprised in Chap. XIV of the Criminal Procedure Code (ActX 
of 1882) (except a. 155) do not apply to the Police in the Presidency towns, and 
consequently a statement or confession made to a Presidency Magistrate does not 
come within s. 164 and the procedure prescribe! in regard to the recording of 
statements or confessions by that section, and (by reference) s. 364 does not apply 
to statements and confessions recorded by a Presidency Magistrate before the 
commencement of the trial. But such statement or confession though not taken 
under s. 164 is admissible in evidence against the prisoner. 

Queen-Empress v. Nilmadhub (1) followed on this point. 

During an inquiry before a Presidency Magistrate after the evidence for the 
prosecution was taken, the Magistrate examined the accused under ss. ‘209 and 
342 of the Criminal Procedure Code (Act X of 1882). The accused was examined 
in Marathi, but the questions and answers were recorded in Euglish. The Magis- 
trate deposed at the trial that it was the invariable practice in his Court to take 
down depositions in English and that he oould not himself have accurately 
recorded the prisoner's statement in Marathi. He also deposed that the state- 
ment was correctly recorded in English, and that each question aod answer when 

recorded was interpreted to the acoused in Marathi, and that the accused then 

made his mark at the end of the recorded statement. He further stated that 
there were at hand native subordinate officials of his Court who could have recorded 
the statement in Marathi, but that he himself had not sufficient knowledge of 
Marathi as to be able to read what was written by such a subordinate, or to satis- 
factorily check or test the correctness with which it represented the statement 
made by the acoused. 


r » 


(1) 15 0. 595. 

aai 



1896 

APRIL 4. 

Original 

Criminal. 

21 B. 495, 


21 Bom. 496 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


Held that, assuming that it was practicable to record the statement m 

Marathi, and that consequently it was irregular, with reference to s 364 of the 

Code, to record it in English, the statement was nevertheless adm.seible in evi- 
dence under s. 533. the irregularity not having injured the accused as to his 

defence on the merits. 

Ja\ Narayan Rai v. Queen -Empress (1), dissented from. 

[F., 23 B. 2‘2i (225); R., 4 Bom L.R. 785 (785); G Cr.L.J. 94 = 10 O.C. 112(114), 

U.B.R. (1903). 1st. Qr., Crim. Pro. Code, 13 (16).] 

The accused was tried on a charge of murder. In the course of the 
trial, counsel for the prosecution tendered in evidence two statements 
alleged to have been made by the accused in the presence of Mr. Hamilton, 
Second Presidency Magistrate. The first of these was made on the 28 tb 
February, 1896, before the commencement of the inquiry which resulted 
in the commitment [496] of the accused. The second was made on the 
29th February during that inquiry, after the evidence for the prosecution 
had been taken, and when the accused was questioned by the Magistrate 
under ss. 209 and 342 of the Criminal Procedure Code (Act X of 1882). 
The statements were recorded in the English language, but the accuse 

spoke and was examined in Marathi. 

Lang (Advocate-General) and Sayani, for the prosecution. 

Robertson, for the accused. 

The following evidence was given by Mr. Hamilton with reference to 
the baking of those statements: — 

“ I am Second Presidency Magistrate. The prisoner made a statement 
to me on the 28th February, 1896. I recorded it in question and answer. 
It has been correctly recorded in English. He spoke in Marathi. It was 
interpreted to him correctly. Questions were put to him in Marathi. The 
answers were in Marathi aod correctly taken down in English, I don 
think I could myself have correctly taken it down in Marathi. In my 
Court the invariable practice is to take the deposition down in English. 

*' At the conclusion of the evidence for the prosecution, I questioned 
the accusod. I recorded his answers in the same way. That is, at the 
end of the inquiry before me. I don't think that with any pretence to 
accuracy I could have myself recorded the statements in Marathi. l oan 
read Marathi. I can write very imperfectly. I don’t thiok I have written 
it for twenty years at least. 

“ As regards the statement of the 28th February, each question and 
answer was interpreted to him from English into Marathi. The same 
thiDg was done in regard to the latter statement. When this had been 
done, be made his mark. Tho interpreter could have taken dowD the 
first statement in Marathi. The second statement could have been taken 
down in Marathi by a subordinate of the Court. I can read Marathi. _ * 
a subordinate had written down the prisoner’s statement in Marathi, I 
could not have read what he wrote, so well, or checked it independently 
so as to satisfy myself that he had correctly recorded what the prisoner 
had said.” 

Robertson : — Tho statements are not admissible in evidence not being 
recorded in Marathi — Jai Narayan Rai v. Queen-Empress (1). Section 
164 of the Criminal Procedure Code (Act X of 1882) does not apply 1Q 
the Presidency towns — Queen-Empress v. Eilmadhub (2) ; Queen-Empress 
v. Viran (3) ; Reg. v. Sivya (4). 
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[M7] Lang (Advoo&te-General) contra. He oited Empress v. Vaim - 
bilie (1) ; Lalchand v. Queen-Empress (2) ; s. 533 of the Criminal Proce- 
dure Code (Aofc X of 1882). 


JUDGMENT. 

STRACHEY, J, — The Advocate-General, on behalf of the Crown, has 
tendered in evidence two statements purporting to have been made by the 
prisoner Visram Babaji in the presence of Mr. Hamilton, Second 
Presidency Magistrate. The first of these was made on the 28th February, 
1896, before the commencement of the inquiry in which the prisoner was 
committed for trial. The second was made on the 29th February during 
that inquiry, after the evideuce for the prosecution had been taken, and 
appears to have been made in an examination of the accused by the 
Magistrate under s. 209 and s. 342 of the Code of Criminal Procedure (Act 
X of 1882). Each of the two statements is in the form prescribed by s. 364 
except that the questions and answers are recorded in English, and not 
in Marathi, which is the language in which the accused was examined. 
Mr. Hamilton has been called and examined as a witness. He states 
that he does not think that he could have himself recorded the 
statements in Marathi “with any pretence to accuracy.” He says that he 
understands Marathi, and that he took down the statement of the prisoner 
correctly in Eoglish, according to the invariable practice of his Court. On 
each occasion an interpreter was present, and as each question and answer 
was recorded in English, it was retranslated back to the prisoner in Marathi, 
and he acknowledged that what was so put to him correctly expressed his 
meaning, and made his mark on the document at the end with his own 
hand. Mr. Hamilton further says that on both occasions there were at 
hand native subordinate officials of his Court who could have recorded the 
statements in Marathi. But he adds that, although be is able, to some 
extent, to read Marathi, he could not do so well enough to read what such 
a subordinate might have written, and satisfactorily check or test the 
correctness with which it represented the statement made by the accused. 

Mr. Robertson, on behalf of the prisoner, objects to both the state- 
ments tendered by the Advocate-General, on the ground that they are not 
admissible in evidence. As regards the statements [498] made on the 
28th February, he contends that, if it is regarded as having been taken 
under s. 164 of the Code, the second paragraph of that section requires 
that it should be recorded in the manner provided in s. 364, and that as it 
was not proved that it was “not practicable” within the meaning of the 
latter section to record the examination in Marathi, the Magistrate was not 
authorised to record it in Eoglish. Mr. Robertson further contends, upon 
the authority of certain cases which he has cited, that the irregularity in- 
the method of recording the examination could not be cured by apply- 
ing the provisions of s. 533. Mr. Robertson further argues, on the 
authority of the deoision of the Full Bench of the Calcutta High Court 
in Queen- Empress v. Nilmadhub Mitter (3), that s. 164 of the Code 
of Criminal Procedure does not apply to the statements recorded by 
Magistrates in the Presidency towns. I should mention that the state- 
ment does not purport, on the face of it, to have been recorded under 
8. 164, and that the memorandum made by the Magistrate at the foot of the 
record of the statement is not in accordance with the last paragraph of that- 
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section, as it omits to state that the statement “ was read over to the person 
making it and admitted by him to be correct.” 

I shall deal first with the last noint, which applies only to the 
statement recorded by the Magistrate on the 28th February. It appears 
to mo that the decision of the Full Bench of the Calcutta High Court 
is, so far as this point is concerned, exactly aoplicable to t-be present 
case. I agree with Mr. Justice Prinsep in his note to the heading 
of Chan. XIV of the Code and again to s. 155 that the grounds of the 
decision of the Full Bench equally apply to Bombay. The first piragraph 
of s. 1G4 shows that the section does not aoply generally to all statements 
or confessions made to a Magistrate, but only to statements or confessions 
made to him, either during or after “an investigation under this chapter;” 
that is to say, either during or after an investigation by the police under 
Chap. XIV. Bub s. 1 (a) of the Code provides that, in the absence 
of any specific provision to the contrary, nothing in the Code (and, 
therefore, [499] nothing in chap. XIV) shall apply to the police in the 
towns of Calcutta and Bombay. As there appears to be no specifio 
provision to the contrary, it follows that Chap. XIV (except s. 155, as to 
which see Queen- Empress v. Nilmadhub) (1) does not apply to the police 
in the Presidency town* ; and consequently a statement or confession 
made to a Presidency Magistrate does not come within the words of 
s. 164 : “ a statement or confessiou made to him in the course of an 
investigation under this chapter or at any time afterwards.” If that is 
so, then the procedure prescribed in regard to the recording of statements 
or con(e9sions by s. 164 aud (by reference) 8. 364 does not apply to 
statements or confessions recorded by a Presidency Magistrate before the 
commencement of the trial. 

The question then arises, whether the statement or confession, 
though not taken under s. 164 is admissible in evidence. The decision of 
the Calcutta Full Bench is a direct authority in the affirmative. The 
Court there hold that “ it being proved that the whole of the statements 
contained in the documents were either the actual words spoken by the 
prisoner, or were accented by him as representing the true meaning of 
what be had said, and as the whole document is 9ignod by him with 
his own hand, the whole of the admissions contained in the document 
were strictly proved to have been made by him, and were admissible 
against him under the Indian Evidence Act.” The judgment specially 
refers to s. 26 of that Act. In the present case the statements 
contained in the document were not ” the actual words spoken by the 
prisoner,” but the evidence of Mr. Hamilton satisfies me that they 
were “ accented bv him as representing the true meaning of what he bad 
said,” and the whole document is signed by him with his own hand. 

I think that I ought to follow the decision of the Full Bench, with which 
I agree, and I, therefore, overrule the objection as to the statement 
made on the 28th February, and I admit the document tendered by the 
Advocate-General. 

I now come to the statement recorded by the Magistrate in the course 
of the inquiry, on the 29bh February. Them can be no doubt, in regard 
to that statement, that the provisions of [500] s. 364 of the Code were 
applicable. The first question is whether it was “ nob practicable ” to, 
record the statement in Marathi. Having regard to Mr. Hamilton’s 
statement that he could not write Marathi with any pretence to accuracy, 
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I am satisfied that it wa9 not praotioable for the Magistrate to personally 
reoord the examination in that language. Mr. Robertson, however, 
contends that there is nothing to show that it was not practicable for the 
examination to be reoorded in Marathi by a native subordinate. On the 
other hand, the Advocate-General contends that the reoord, under s. 364, 
must be made by the Magistrate personally, unless he is physically 
disabled from doing so. I think that would be going too far. The 
second paragraph of s. 364 requires the Magistrate to certify that 
the examination was taken in his presence and hearing it 
does not require a certificate that it was recorded by his own hand. 
The third paragraph speaks of “ cases in which the examination of 
the accused is not reoorded by the Magistrate or Judge himself," and 
nob of cases in which the Magistrate or Judge is physically disabled 
from recording the examination himself. The recent decision of the 
Calcutta High Court in Queen- Empress v. Razai Mia (1) distinctly implies 
that e.Mohurrir may record a confession or statement, under s. 364, in a 
case where the only disability of the Magistrate is that he caonot write 
the language well. In Fekoo Mahto v. The Empress (2) a confession was 
reoorded before a Deputy Magistrate by one of his clerks under s. 164, but 
the Court does not say in its judgment that this was irregular. In 
Queen- Empi ess v. Bachanna (3) it was held that the Magistrate was 
justified in recording the statement in Hindustani, as the statement was 
made on a close holiday, “ and there was no native official at hand to record 
the statements of the appellants in their own tongue." Mr. Justice 
Tyrrell says that “ the exception is when the statement is made to an 
officer who cannot record it in Hindustani, and has not at baud the means 
of getting it so recorded. It is a question of fact in each case whether an 
amanueosis could or could not readily be had to record the statement in 
Hindustani.” That implies that if a [501] native official or amanuensis had 
been obtainable, it would have been “ practicable" within the meaning of 
the s 364 to record the statement in Hindustani. In the present case, the 
Magistrate has deposed that the statement could have been taken down in 
Marathi by a subordinate of his Court. Assuming, however, that it was 
practicable to record the examination in Marathi, and that consequently it 
was irregular to record it in English, the further question arises, what is 
the effect of the irregularity, having regard to the concluding words of 
s. 533? Upon this point Mr. Robertsoo referred to Jai Narayan Raiv. 
Queen- Empress (4), the passage at pp. 607-608 of the report of Queen- 
Empress v. Nilmadhub (5), Queen-Empress v. Viran (6) and Reg. v. 
Shivya ( 7). The first of these decisions has been doubted in Lalchand 
v. Queen-Empress (8). With all respect for the learned Judges who 
decided the case of Jai Narayan Rai v. Queen- Empress, I cannot agree 
with them that the scope of s. 533 is limited to any particular kinds 
of non-compliance with s. 364, that a neglect to sign the confession 
or the certificate or to certify the facts requiring to be certified would bo 
an “ omission” curable by s. 533, but chat a neglect to record the exa- 
mination in the prisoner’s own language would be an " infraction” or 
“direct violation,” not curable by the plainest evidence that the prisoner 
bad not been injured as to his defence on the merits. Neither the 
language nor the object of a. 533 aopears to me to justify that 
distinction. The passage cited from the Full Bench decision is an obiter 
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1896 dictum not Decenary to the decision, and not going beyond the expression 
April 4, of “ very grave doubts.” The Madras case is, m my opinion, inapplicable. 

It merely lays down that s. 533 does not apply where there has been a 

ORIGINAL total and noo merely a partial non-compliance with the provisions ot 
Criminal, ss. 164 and 364. Tbe case of Reg. v. Sluvva is also inapplicable lb was 
— decided with reference to a different question arising under the Criminal 
21 B. 495. p roce dur 0 Code of 1672. I agree with the opinion expressed by bir John 

Edge. C.J., and Mr. Justice Blair in Queen-Empress v. Anta (1) that the 
[502] object of s. 533 was to prevent justice being frustrated by reason 
of the Magistrate not having f all v complied with the provisions of s. 164 
or of s. 364.” In that case the Magistrate took down tne confession 
in English, though he could have taken it down in tbe vernacular. He 
deposed that he had re-translated it, word bv word, to tbe accused, who 
had ackoowlodged it to be correct, and had made his mark at the end. 
Tbe confession was attested by the Magistrate in the usual way. It 
was held to be admissible in evidence, tbe error not having injured t e 
accused as to his defence on tbe merits. The case of Queen-Empress v. 
Bachanna , to which I have already referred in connection with another 
point, is an authority to the same effect. In the present case, even 
assuming that the examination of tbe accused was irregularly recorded in 
English instead of Marathi, I am satisfied by Mr. Hamilton’s evidence 
that tbe accused was not injured as to his defence ou the merits. 

For those reasons I overrule the objection as to the statement made 
on tbe 29th February, and I admit the document. It will beoovious that 
tbe same reasons would equally justify the admission under s. 164 of the 
statement made on the 28th February if s. 164 were held applicable to 
that statement. 


21 B. 502. 

ORIGINAL CIVIL. 

Before Sir G. Farran , Kt., Chief Justice , and Mr. Justice Gandy. 


Luxgman Nana Patil ( Original Defendant ), Appellant v. 
Moroba Ramcrishna and another ( Original Plaintiffs ), 
Respondents * [18th December, 1896. j 

Civil Procedure Code (Act XIV of 1882), s. 379—Suit for injunction or damages— Pay- 
ment into Court by defendant to satisfy plaintiffs' claim — Costs in such case Costs 
— Pract ice — Procedure . 

The plaintiffs sued alleging certain windows in their Inuse to be anoient 
windows and complaining that a building in course of erection by the defendan 
would, when completed according to the building plan, obstruct the light throug 
the said windows. In his written statement the defendant denied that tne 
plaintiffs’ windows were ancient and that the plaintiffs were entitled to the hg 
and air as an easement. At the time of filing bis? written statement thedefenaan 
paid into Court the sum of Rg. 200, which [903] in his written statement he 
stated was more than sufficient to compensate the plaintiffs for any damages 
they might sustain and which he (defendant) paid in without prejudice to * 
contentions but for the sake of peace and to avoid litigation. At the hearing 
plaintiffs abandoned their claim for injunction, but insisted that they were entit- 
led to more than Rs. 200 as damages. The Court found that the plaiotin 
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windows were ancient, but that the Rs. 200 paid into Court was suffioientdama- JQ96 
ges, It, therefore, ordered that the defendant should pay all the plaintiffs’ costs D 
up to the date at whioh the Ri. 200 were paid into Court, and as to their sub- _J_ * 
Bequent ooats that the defendant should pay three-fourths of the plaintiffs’ n 
subsequent costs and the plaiutiffs should pay to the defendant one-fourth of the UKIUINAb 
defendants’ subsequent oosts. Tde Court offered to simplify its order by direct- CIVIL. 

mg the defendant io pay all the oosts, of the plaintiffs up to the date of paying 

the Rs. 200 into Court and half the plaintiff’s taxed oosts subsequent to that date. 2 i B. 802. 
The defendant appealed, contending that under s. 379 of the Civil Procedure 
Code (Aot XIV of 1*82) the plaintiffs should have been ordered to pay all tho 
defendant’s costs subsequent to the payment into Court. 

Held that the suit was not ODe to reoover a debt or damages, and, therefore, 
s. 979 of the Civil Procedure Code (Aot XIV of 1882) did not apply. That being so, 
the Judge had full discretion under s. 220 of the Civil Procedure Code to appor- 
tion the oosts, and the Court of Appeal would not interfere with that discretion. 

Held, also, that in oases not being suits to recover a debt or damages where 
money is paid into Court, the principle underlying s. 379 of the Civil Procedure 
Code ought to regulate the disoretion of the Court in direoting the payment of 
oosts. 

THIS was an appeal against the order of the lower Court as to costs of 
suit, the appellant (defendant) contending that the order was wrong having 
regard to s. 379 of the Civil Procedure Code (Act XIV of 1382). 

The plaintiff sued alleging certain windows in their house to be ancient 
windows, and complaining that a building in course of erection by the 
defendant would, when completed, as shown by the buildiDg plan, diminish 
the light and air comiDg through their windows. 

They also complained that the defendant had encroached upon an 
adjoining gully, alleging that he “ bad no right to build on any portion of 
the said gully, over the whole of which the plaintiffs claim to have the 

right of user.” 

The prayer of the plaint was as .follows : — 

“1. That the defendant may be restrained by injunction from 
erecting or maintaining erected any building so as to obstruct the access 
of light and air through the plaintiffs’ said seven ancient windows to a 
greater extent than the same were obstructed by the defendant’s old build- 

[ 504 ] “2. That the defendant may be restrained by injunction from 
encroaching upon orereotingor maintaining erected any erection or building 
upon the guliy between the plaintiffs’ and the defendant’s premises. 

“ 3. That the defendant may be ordered to pay costs. 

"4. That the plaintiffs may have such further or other relief as the 

nature of the oa9e may require.” 

The defendant when filing his written statement paid into Court 
Rs. 200 as compensation to the plaintiffs for the injury (if any) sustained 

by them. . ' t 

The written statement (1) deuied that the plaintiffs’ windows except(3) 

were ancient windows ; (2) denied that the plaintiffs were entitled to 

light and air as hitherto enjoyed through the 9aid windows as an ease- 
ment ; (3) denied encroachment on the gully and denied plaintiffs had any 
right to use the gully. 

The fifth paragraph of the written statement was as follows : — 

" 5. The defendant without prejudice to any of the above conten- 
tions, but for the sake of peace and in order to avoid litigation, herewith 
brings into Court the sum of Rs. 200 whioh he says is more than sufficient 
to compensate the plaintiff for any damages which he may sustain by 
reason of the defendant’s said intended building.” 
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1896 At the hearing the following issues were raised by the defendant : — 

Dec. 18. 1. Whether the windows 4, 5, 6 and 3 in the plaintiffs’ bouse as 

shown in the plan annexed to the plaint are ancient windows ; and whether 

ORIGINAL the plaintiffs are entitled to any relief in respect of such windows. 

CIVIL. 2. Whether the proposed new building of the defendant will, if 

constructed, materially diminish the light and air heretofore enjoyed by the 

21 B. 302. plaintiffs in the rooms lighted by the windows mentioned in the plaint. 

3. Whether, if so, the sum of Rs. 200 paid iuto Court is not 
sufficient to compensate the plaintiffs for any loss sustained. 

4. Whether the defendant has encroached on the gully in the plaiat 
mentioned. 

5. Whether the plaintiffs have any right to use the gully. 

6. Whether the plaintiffs are entitled to any and what relief. 

Upon the above issues the Court found as follows: — 

(1) For the plaintiffs, viz., that the windows were ancient. 

(2) For the plaintiffs, viz., that the defendant's building would 
materially diminish the light and air. 

(3) For the defendant, viz., that the Rs. 200 paid into Court were 
sufficient to compensate the plaintiffs. 

[ 305 ] (4) For the defendant, viz., that the defendant had not 
encroached on the gully. 

(5) For the defendant, viz., that the plaintiff had no right to use the 
gully. 

(6) That the plaintiff was entitled to Rs. 200 as damages for the 
causes of action mentioned in the plaint. 

The following are the material portions of the judgment of the 
Division Court : — 

JUDGMENT. 

Tyabji, J. — In the plaint the plaintiffs asked for an injunc- 
tion ; but this was abandoned at tbe commencement of the hearing 
before me. The defendant by his written statement, which was filed on 
31st January, 1896, denied that any of the windows, except 1 and 2 on 
the ground floor and No. 7 on tbe first floor as shown io the plan (Ex. J), 
were ancient, or that the plaintiffs were entitled to any relief in respect of 
the same, but without prejudice to any of his contentions he brought into 
Court the sum of Rs. 200 which he said was more than sufficient to com- 
pensate the plaintiffs for any damages which they might sustain by reason 
of the defendant’s intended building. At the commencement of the hearing 
before me on 24th February, 1896, the plaintiffs, although they abandoned 
their claim for injunction, insisted that they were entitled to more than 
Rs. 200 for damages. The defendant, on the other hand, persisted in his 
denial that the plaintiffs’ windows were ancient, and asserted that they 
had only been put in in 1878. Having now found that the windows are 
ancient, and the claim for injunction having been withdrawn, the only 
question now remaining to be decided on the merits on this part of the case 
is whether tbe Rs. 200 paid into Court by the defendant is sufficient. 
(His Lordship discussed the evidence and continued : — ) The conclusion 
I have come to is that the plaintiffs upon whom of course the burden lies, 
have failed to show that he is entitled to more than the Rs. 200 paid into 
Court. I am not satisfied that the house is worth more than Rs. 800, 
nor that it will he damaged to the extent of one-fourth of its value, nor 
that the damages amount to Rs. 4 per month. I only assess the damages 
at Rs. 200, because that is the amount admitted by the defendant. 
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[806] The next question in the plaint was in regard to the gully 
between the plaintiffs* and defendant’s properties. It was admitted beforo 
me by the defendant’s oounsel that the whole length of the gully or the 
gutter, nine inches wide from the plaintiff’s wall, belonged to the plaint- 
iff, while it was admitted by the plaintiffs that the rest of the gully is the 
absolute property of the defendant. The defendant’s counsel during the 
hearing before me disclaimed the right or the intention of the defendant 
to enoroaoh upon that part of the gully which belonged to the plaintiff, 
while the plaintiff’s counsel equally abandoned the plaintiff’s contention 
that he had any right over that portion of the gully which belonged to the 
defendant. There is, therefore, no question before me now to decide in 
reference to the gully * * * *. 

As to the question of costs, which unfortunately has become now the 
most important question in the case, it is clear from my findings that 
the plaintiffs have succeeded in proving that the windows are ancient, 
though they have failed in establishing that they are entitled to more than 
Ha. 200 paid into Court on 31st January. 1896. I, therefore, order that 
defendant should pay the plaintiffs’ costs up to and inclusive of the 31st 
January, 1896. The subsequent costs related to the question, first, as 
to whether the windows were ancient or not ; second, as to damages, and, 
thirdly, as to whether the defendant had originally intended to encroach 
upon that part of the gully which he now admits to belong to the plaintiffs ; 
and fourthly, as to the olaintiff’s right to use the whole of the gully. 

As to the defendant’s intention. After carefully considering the 
evidence of the surveyors on both sides and the plans put in as exhibits 
in the case and the correspondence prior to the suit, I have come to the 
conclusion that the defendant did originally intend or at least that he led 
the plaintiffa to believe that he intended to encroach upon the plaintiff's 
part of the gully. It is, therefore, fair that the defendant should pay to 
the plaintiff the costs of his unfounded contentions or claims both in regard 
to the windows and in regard to the plaintiff’s part of the gully, while the 
plaintiff should pay to the defendant the defendant’s costs as regards the 
.plaintiff’s contention that the Rs. 200 was not sufficient compensation 
and as to his claim to use the defendant’s part [507] of the gully. Bub 
instead of directing a complex taxation of the costs on the above basis I 
have thought it best to assess them roughly at three-fourths and one- 
fourth respectively and I accordingly order that the defendant, in addition 
to paying all the plaintiff’s costs up to 31st January, 1896. should pay 
three-fourths of the plaintiff’s costs subsequent to that date, and the plaint- 
iff should pay to the defendant one-fourth of the defendant’s taxed costs 
subsequent to the same date, or if the parties prefer, I could simplify my 
order by setting off the one-fourth costs payable to the plaintiff against 
one-fourth payable to the defendant, and this by directing that the defend- 
ant is to pay all the costs of the plaintiff up to 31st January, 1896, and 
half of the plaintiff’s taxed costs subsequent to that date. Each party to 
bear his own costs of the rule for injunction. 

The defendant appealed on the question of costs on the following 
grounds : — 

“ 1. That the appellant having paid into Court at the time of filing 
of his written statement, viz., the 31st of January, 1896, the sum of 
Rs. 200 which he alleged to be sufficient to compensate the plaintiffs for 
any damage which they might sustain by reason of the defendant’s 
intended building, and the said learned Judge having found that the said 
sum was sufficient to compensate the plaintiffs as aforesaid, it was an. 
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1896 error in law on the part of the said learned Judge to order the defendant 
Dijc. 18 . to pay half the plaintiffs’ costs of suit after the 3 1st January, 1896. 

“ 2. That in making the said order in the said decree the said learned 

Original j U( jg 0 violated the provisions of s. 379 of the Code of Civil Procedure,. 

Civil. 1832. 

B 02 *' *3. That the said learned Judge under the circumstances aforesaid 

21 ' 9 ought, having regard to the provisions of the said s. 379, to have ordered 
the plaintiffs to pay all tho defendant’s costs of suit and their own 
incurred after the 31st of January, 1896.” 

Scott (Lowndes with him), for appellant (defendant). — Under s. 379‘ 
of the Civil Procedure Code (Act XIV of 1882) the Judge was bound to 
give the dofondant all costs incurred after the payment into Court of 
Rs. 200 which was found to be sufficient to compensate the plaintiff. He 
cited Buckton v. Higgs (1) ; Wood v. Leetham (2). 

Lang (Advocate- General) with Macpherson, for the respondents 
(plaintiffs) : — Section 379 does not apply here. It applies only [508] to 
suits to recover debt or damages ; see s. 376. This was a suit for an 
injunction. The plaintiffs were obliged to continue the suit in spite of the 
defendant’s payment into Court, because the written s r afement denied 
their windows were ancient windows. The plaintiffs were bound to get 
that question decided or they would be afterwards barred. The defendant 
himself raised an issue on the point at the hearing and denied the 
plaintiff’s right. Although, therefore, the plaint does nob pray for a 
declaration of the plaintiff’s right the suit was one of that nature, and not 
“ to recover a debt or damages.” Sections 376 and 379 of the Code do not 
apply, and the Judge had full power to apportion the costs in his discretion 
under s. 220 of the Civil Procedure Code. 

Scott, in reply. — The suit was one for damages. The Court has 
power to award damages in lieu of an injunction. The plaintiff must be 
assumed to know that and to count upon the Court giving damages if not 
an injunction. Besides there is the prayer for “ other relief.” See 
Nicholson v. L. C. D. Radway 13) cited in Annual Practice for 1895,. 
p. 530. Money is constantly paid into this Court in suits for injunction, 
and it is only under these ss. 376, 379 of the Code that such payment can 
be made. No other section provides for it. So that by long-established- 
practice at any rate these sections must be held to apply where money 
is paid into Court in suits for injunction. 

JUDGMENT. 

Farran, C.J. — We think that with regard to the gully the question 
is so trifling that it may be left out of consideration. We think also that 
a suit for injunction to prevent a person from building so as to interfere 
with the plaintiff’s light and air, and including no claim for damages is 
not a suit “to recover a debt or damages” within s. 376 of the Civil 
Procedure Code, merely because in dealing with such a suit; the Court has 
a discretion under the Specific Relief Ai:t to award damages in lieu of an 
injunction. The claim is for an injunction and does not cease to be so 
because such a discretion is vested in the Court. We do not wish to 
throw any doubt on the validity of the payment of money into Court in 
injunction cases. It is a long-established practice of this Court, and, we 
think, in ordinary cases when [509] money i9 so paid iD, the prinoipln 
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'underlying 8. 379 ought to regulate the discretion of the Court. But we 1896 
further think that where, although no declaration is prayed for, the Dec. 18. 

defendant raises an issue the finding on which operates as a virtual 

•declaration of the right of the plaintiff, the principle of s. 379 ceases to Original 
be applicable and the Judge then has full discretion under s. 220 of the Civil. 
Code to apportion the costs. We think that is the course the Judge took ~ 
iu this case, and we do nob feel at liberty to interfere with that discretion. 21 B ‘ 882, 
This appeal must, therefore, be dismissed with costs. 


Appeal dismissed. 

Attorneys for appellant (defendant) : — Messrs. Khunderao and Sripad. 
Attorneys for respondents (plaintiffs) : — Messrs. Little, Smith, Nichol- 
son and Bowen. 


21 B. 609. 

APPELLATE CIVIL. 

Before Sir C. Farran, Kt., Chief Justice, and Mr. Justice Strachey. 

Budesab and anothbr ( Original Plaintiffs), Appellants 
v. Hanmanta ( Original Defendant), Respondent .* 

[14th January, 1896J 

dduersepossessiou— Adverse possession of a partial interest ( e . g. tenants) in land— Title 
by adverse possession asserted bu a plaintiff against the true owner as well as alleged 
as adeftnce — Limitation Act (XV of 1877,), s. 28 and art. 144. 

Adverse possession for more than twelve years by one claiming to hold land as 
its full owner not only extinguishes the title of the true owner to the land so 
held and debars him from suing for its reoovery, but creatos a title by negation 
in the occupant whioh he can actively assert, it ho loses possession, even against 
the true owner. 

A partial interest in land may be lost by adverse possession as well as the 
whole interest, and the right to such partial interest may be asserted by suit. 

So where a landlord seeks to recover from his tenant possession of land in his 
tenant’s occupancy and the latter alleging a perpetual tenancy successfully 
resists on that ground the landlord’s attempt to dispossess him, the tenant may, 
after the statutory period has expired, plead limitation in bar of a subsequent 
suit in ejectment by the landlord. 

A landlord allowing the tenant to assert the validity of an invalid lease for 
the statutory period of more than twelve years may be debarred from subse- 
quently questioning the right of the tenant to hold under its terms. 

tAppp., 23 B. 602 ; R., 27 8. 373 (376) ; 27 B. 615 (537) ; 5 Bom. L.R. 186 (189) ; 
2 O.L.J. 125 ; 13 O.L.J. 625 = 6 Ind, Oas. 392; 7 Ind. Cas. 202 = 8 MLT. 258 • 
7 O.O. 187 ; 7 O.C. 372 (376) ; D., 25 M. 507 = 12 M.L.J. 119.] 

[310] Second appeal from the decision of E. H. Moscardi, Acting 
Judge of Kanara, reversing the decree of Rao Saheb M. M. Nadgir, 
Subordinate Judge of Sirsi. 

Suit for possession by tenants alleging an occupancy right against 
landlord. The plaintiff’s father (Fakirsab) held the land in dispute as a 
tenant of the defendant’s father Ramangavda. In 1862 Ramangavda 
sought to put an end to Fakirsab’s tenancy, alleging it to be chalgeni (lj. 


• Beoond Appeal No. 300 of 1894. 

(1) 1. e., tenanoy- at-will or oooupation on paying rest for a short or indefinite term 
{see Wilson’s Glossary of Jadioial and Revenue Terms). 
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Fakirsab thereupon took proceedings in the Revenue Court to protect his- 
possession, alleging that he held the land on mulgeni tenure and WA3 not 
liable to bo ovicted. The Revenue Court referred Ramangavda to a Civil 
Court if he desired to evict his tenant, and accordingly Ramangavda filed 
a suit in the Munsifs Court at Yellapur to evict Fakirsab, but that suit 
was afterwards dismissed for want of appearance, Ramangavda. having 
died ; and Fakirsab and after him his sons (the plaintiffs) continued to 
occupy the laud as tenants of the defendant (Ramangavda s son), paying 
rent until 18S2, when the Collector acting on behalf of the defendant, 
who was then a minor, and as his administrator took possession of it from 
the plaintiffs and in 188-1 made it over to the defendant on his attaining 
majority. 

In 1891 the plaintiffs filed this suit to recover possession of the lands 
with mesne profits, basing their claim (a) on a mulgeni lease alleged to 
have been granted in 1827 by the defendant’s grandfather to the 
grandfather of the plaintiffs, and (6) on adverse possession as mulgenidars 
for a long period. 

The defendant pleaded that the plaintiffs were not mulgenidars ; that 
the lands in dispute wore let out to them on a chalgeni lease in 1860 ; that 
the suit brought by the defendant’s father Ramangavda in 1862 was 
disposed of on the ground of his non-appearance and subsequent to the 
disposal of the suit he died on the 10th October during the same year ; 
that the defendant having been born three months after the death of his 
father Ramangavda, no steps could be taken to set aside the decree dismiss- 
ing the suit, and that the plaintiffs wore properly ejected in 1882 by the 
[511] Collector, who was not satisfied with the genuineness of their 
alleged mulgeni lease. 

The Subordinate Judge found that the mulgeni lease set up by the 
plaintiffs was not sufficiently proved, bub he allowed their claim on the 
ground that they had acquired a title by adverse possession to the lands 
which bad been in their possession from 1862 to 1882 when they were 
wrongfully taken possession of by the Collector. 

On appeal by the defendant the Judge reversed the decree. The 
following is an extract from his judgment ; — 

“ It is argued by the respondent’3 pleader that under s. 28 of the 
Limitation Act, after the lapse of twelve years from a landlord learning 
that his tenant has set up a mulgeni title, his right to assert such title 
is extinguished. But that section applies to possessory rights only. No 
doubt, if plaintiffs were still in possession, they could not be ejected by the 
defendant if during the period of limitation allowed under ach. II, art. 144 
of the Act above quoted, he had failed to take steps to assert his right 
to eject them. Consequently in 1882, even if defendant's right to sue for 
a declaration that plaintiffs were bis chalgeni tenants or for ejectment 
after due notice to quit had been taken away under the decision 
quoted ( Sheikh Nazimudin Hnssein v. Lloyd, 6 Bengal Law Reports, 
Appendix, p. 130), yet his right to treat the plaintiffs as his chalgeni ten- 
ants wa9 not extinguished, and having regained possession he can now rely 
on such right ag against the plaintiffs. Plaintiffs contend that they first 
set up their mulgeni title in 1862, and that defendant, knowing of such 
claim of plaintiffs, did not until 1882 take any steps to establish their chal- 
geni right. But this will not help the plaintiffs now that they are out of 
possession and must, therefore, prove the superiority of their title to that 
of the defendant. It remains now to see whether the plaintiffs have proved 
the mulgeni loan they rely on. I find it is not proved. Only one witness 
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is called to prove the handwriting of the writer, and he denies that the 
document is in the handwriting of his father who purports to have written 
it. The document purports to be more than thirty years old, but there is 
reason to believe that it is a recent forgery, for as the lower Court remarks 
in its judgment, it never saw the light until 1884, although only two years 
before, when the Collector asked plaintiffs what documentary evidenoe they 
had of their mulgeni rights, they gave a long written reply (Ex. No. 27), 
in whioh not a word is said about the lease.” 

Plaintiffs preferred a seoond appeal. 

Branson, with Ghanasham N. Nadkarni, for appellants (plaintiffs). — 
We contend that our possession was adverse to the defendant from 1862 to 
1882, when the Collector dispossessed us. The interest of a tenant is, no 
doubt, a limited interest ; still there can be adverse possession of such 
limited -interest, and acquisition of title by possession during the statutory 
period can prevail as [512] against the landlord provided the tenancy is 
not denied. After the acquisition of such a title the tenant can bring a 
suit to recover possession on that title just as he can allege it as a defence 
in a suit brought by the landlord — Bhagu v. Byroniji (1) ; Badhabai 
v. Anantrav (2); Maidin Saiba v. Nagapa (3) ; Madhava v. Narayana (4) ; 
Sankaran v. Periasami (5) ; Sheikh Nazimudin v. Lloyd (6) ; Jugaldas 
v. Ambashankar (7) ; Lachho v. Ear Sahoi (8). 

Macpherson, with Shamrao Vithal , for the respondent (defendant). — 
There is no doubt that if a rightful owner brings a suit after the expiration 
of twelvo years from the time his title is denied by the person in posses- 
sion his suit would be time-barred under s. 28 of the Limitation Act. But 
that principle is not applicable to the present case. The statute of Limi- 
tation applies to the institution of suits and can have no application to a 
case like the present. Further, the Judge has not found whether the 
possession of the plaintiffs was adverse to us. We rely on Orr v. Sundra 
Pandia (9) ; Scott v. Nixon (10) ; Brassington v. Llewellyn (11). 

JUDGMENT. 

FARRAN, G. J. — This is a second appeal from the decree of the 
District Judge of Kanara dismissing the plaintiffs’ claim which had been 
awarded by the Subordinate Judge. 

The facts, as they appear from the judgment of the latter, are 
briefly these. The plaintiffs’ father was a tenant, bolding the lands in suit 
under the father of the defendant. In 1862 the latter sought to put an 
end to the tenancy which be alleged to be chalgcni. The plaintiffs’ father 
took proceedings in the Revenue Court to protect his possession, and in 
the result the defendant’s father was referred to a civil Court, if he desired 
to evict, as the plaintiffs’ father asserted that he held the land on 
mulgeni tenure and was Dot liable to be evicted. The defendant’s 
father accordingly filed a suit in the Munsif’s Court at Yallapur to 
eviob the plaintiffs’ father. The suit was subsequently dismissed for 
want of appearance. It would appear that the defendant’s father had 
[sis] then died, and that the suit was not prosecuted in consequence ; 
but there is no finding upon this part of the case, as the District Judge 
has not entered upon the question of adverse possession, deeming it, upon 
the view whioh he took of the law, to be unnecessary to do so. After the 


(1> P.J. (1892), p. 89. (2) 9 B. 198. (3) 7 B. 96. (4) 9 M. 244. 

(5) 13 M. 467. (6) 6 B.L.R. App. 130. (7, 12 B. 501. (8) 12 A. 46. 

(9) 17 M. 255. (10) 8 Dr. and W. 388. (11) 27 L. J. (Exch.) 297. 
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1896 dismissal of the suit the plaintiffs’ father, and subsequently the plaintiffs, 
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until 1882, when the Collector, acting on behalf of the defendant, who 

APPEL- was then a minor, and as his administrator, took possession of it from the 
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21 B. 509- lease alleged to have been granted to their ancestor in 1827, (6) on adverse 
possession as mulgenidars for a long period. 

Both the lower Courts have found that the alleged mulgeni lease set 
up by the plaintiffs has not been proved, and the District Judge has 
intimated his opinion that it is forgery. 

The Subordinate Judge, however, relying on the decision in Maidin 
Scuba v. Nagapa (1), awarded the plaintiffs’ claim on the ground that they 
and their father had held possession of the land adversely to the defendant 
and his father for a period of twenty years. The District Judge, without 
recording any finding as to the nature of the plaintiffs’ possession during 
this period, and considering the case cited by the Subordinate Judge to be 
inapplicable, dismissed the plaintiffs' claim. Hence this appeal. 

The question for decision is, whether the plaintiffs’ father and the 
plaintiffs continuing to hold the land after the unsuccessful attempt of the 
defendant’s father to evict in 1862 constituted such an adverse possession 
as would create a title to the land in the plaintiffs to the extent which 
they claimed, viz., a right to hold it on mulgeni tenure agamst the defend- 
ant, their admitted landlord and the true owner of the land. In considering 
that issue, inasmuch as the character of the possession of the plaintiffs since 
1862 has not been found by the lower appellate Court, we must (for the 
purpose of ourpresent decision) assume (as found [514] by the Subordinate 
Judge) that (die continued holding of the land by the plaintiffs) after 
1862 was not under an arrangement with the defendant, but was in asser- 
tion of their alleged right to be considered his mulgeni tenants. We proceed 
to consider the case upon that assumption. 

It was conc>dedin argument before us, and as wo think rightly con- 
ceded, that an adverse possession for more than twelve years by one claim- 
ing to hold land a9 its full owner, not only extinguishes the title of the true 
owner to the land so held and debars him from suing for its recovery, but 
creates a title by negation in the occupant which ho can actively assert if 
he loses possession even against the true owner — Scott v. Nixon (2) ; Bras- 
sington v. Llewellyn (3) ; Sanders v. Sanders (4). This result, we think, 
flows naturally from the wording of the provisions of s. 28 of the Limitation 
Act fXV of 1877), which enacts that “ at the determination of the 
period hereby limitod to any person for instituting a suit for possession 
of any property, his right to such property shall be extinguished.” There 
is certainlv authority for the proposition that a landlord allowing ft 
tenant to assert the validity of an invalid lease for the statutory period of 
more than twelve years may be debarred from subsequently questioning the 
right of the tenant to hold under its terms — Bhagu v. Byramji (5). That 
decision purports to be based upon the ruling in Radhabai v. Anantrav (6), 
but the latter was the case of a grant, and the relation of landlord and 
tenant did not at any time exist between the parties. The decision itself 
is, however, in point as an authority. In Sheikh Nazimudin v. Lloyd (7) 

(1) 7 B. 96. (2} 3 Dr and W. 388. (3) 27L.J. (Exch.) 297. 

(4i 19 Ch. Div. 373. (5) P.J. <1892>, p. 39. (6) 9 B. 198. 

17) 6 B.L.R. App. 130. 
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the Judges (Jaokson aud Ainslie, JJ.) were of opinion that a landlord who 
■allowed his tenant to pay him rent under a supposed mokurrari lease for 
more than twenty-seven years after an attempt to dispossess him was bar- 
red by limitation from maintaining a suit for a declaration that the lease of 
the defendant was of a different oharaofer. The suit was originally framed 
as a suit to ejeot the defendant, but that portion of the relief was 
abandoned. The learned Judges [818] based their judgments mainly 
upon the deduction which they drew from the effect of the deoision 
■of their Lordships of the Privy Counoil in Rajah Sahib Perhlad Scin v. 
Doorgapershad Tewaree (1) and in Rajah Sahib Pzrhlad Sein v. Run 
Bahadoor Singh (2). It was not in those cases necessary for their Lordships 
to consider the question of limitation, as their Lordships took the view 
that the facts did not raise it, and they cannot, therefore, be treated as 
authorities. Their Lordships did not, however, intimate an opinion that 
limitation could not be pleaded in such a case, and it may be contended 
that they assumed that it could. In Madhava v. Narayana (3), it was 
held that where the father of the plaintiffs demised to the defendant’s 
ancestor two items of family land on kanam and placed him in possession, 
the plaintiffs could not, after the defendant had held under the kanam for 
more than twelve years, sue to eject him on the allegation that the 
kanam was illegally granted. Tne learned Judges were of opinion that 
41 adverse possession for twelve years of a limited interest in immoveable 
property is a good plea to a suit of ejectment to the extent of that interest.” 
That case was followed in Sankaran v. Periasami (4), where it was held 
that paymeut of poruppu by the person in possession did not prevent his 
possession from being adverse to the person to whom he made such pay- 
ments. The Court say : “ Possession of a limited interest in immoveable 
property may be just as much adverse, for the purpose of barring a Suit for 
the determination of that limited interest, as is adverse possession of a com- 
plete interest in the property to bar a suit fortbe whole property.” On the 
■other hand, in Watson v. Ranee Shurut Soonduree Delia (5) it is laid 
down that a tenant cannot plead limit ation against his landlord ; but in 
Sheikh Nazimudin v. Lloyd (6), the Court say that the rule was there stated 
in too general terms. 

By art. 144 of Act XV of 1877 a suit for possession of immoveable 
property or any interest therein is barred after the lapse of twelve years 
from the time when the possession of the defendant becomes adverse 
to the plaintiff. In cases like the [516] present it may, we think, be fairly 
contended that though the landlord's interest is throughout in the 
possession of the landlord by his tenant (as it certainly is as regards third 
persons), the tenant's interest is in possession of the tenant, and that it is 
the latter which the landlord in a suit in ejectment against his tenant 
who admits the tenancy seeks to recover. If that be so, it is competent 
to the tenant, while admitting the landlord’s title to the land, and paying 
him rent in pursuance of such admission, to S9t up the case that the tenure 
upon which he holds is 9uch as to disentitle the landlord to eject him so 
long as he pays the rent and to become entitled to the tenant’s interest in 

the land which he claims by adverse possession. We do not say that a 

tenant by a false allegation as to the terms of his tenancy though con- 
tinuously repeated can alter those terms. Such allegations do not 
necessarily throw upon the landlord the onus of refuting them by suit — 

1 

(1) 12 M.I.A. 323. (2) 13 M. I. A. 332. (3) 9 M. 244 (247). 

(4) 13 M. 467. (5) 7 W. R. 395. (6) 6 B.L. R. App. 130. 
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Rajah Nilmony Singh v. Rally Churn Bhattacharjee (1). But where a 
landlord seeks to recover possession of land in his tenant’s occupancy 
from the tenant, and the latter, on the allegation of a perpetual tenancy, 
successfully resists the landlord’s attempt to dispossess him for the 
statutory period, the current of authority to which we have referred in our 
opinion establishes that the law of limitation can be successfully pleaded 
in bar of a suit in ejectment by the landlord. And as we do not think 
that there is any principle of law which prevents us from following that 
current, or that the authorities are based upon a necessarily incorrect 
interpretation of the provisions of the Limitation Act, we consider that we 
ought to follow them. 

It has, however, been contended before us that even assuming the 
law to he in accordance with this view, the provisions of s. 28 of the 
Limitation Act are not applicable to the case. We are unable to follow 
that contention. If the defendant has lost by the operation of art. 144 his 
right to institute a suit to recover the tenant’s alleged interest in the land 
from the latter, it seems logically to follow that the defendant’s right 
to such interest has become extinguished by the operation of s. 28, 
and that by negation it has become vested in the plaintiffs. A different 
rule cannot, we think, be applied to a partial interest in [517] the 
land lost by limitation from that which is admittedly applicable to 
the case of the whole interest. The principle laid down in the cases 
cited in the beginning of this judgment is, in our opinion, therefore, 
applicable to the present case. We must send down an issue lo have 
the nature of the possession of the plaintiffs’ father and of the plaintiffs 
between 1862 and 1882 determined. It will be : — 

Was the possession of the plaintiffs and of their father between 1862 
and 1882 adverse to the defendant within the meaning of this judgment? 

Finding to be certified in this Court within two months. 


Issue sent down. 


21 B. 3t7. 

CRIMINAL REVISION. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 

Imperatrix o. Appaji bin Yadavrao.* C 16th January, 1896.] 

Penal Code [Act XLV of I860), s. 161— Public ser vmt— Revenue and police patel— 
Agreement to restore village Mahars to office on pigment of Rs. 300 toivards repair 
of a village temple — Gratification — Official act. 

The Mahars of a certain village having been suspended from their office for 
some months a meeting of the villagers was held at iho house of the Patel, at 
which the Patel was present, to consider the question of their restoration to 
office, and an agreement was there come to that they should b? restored on tbeir 
paying a sum of Rs. 300 towards the repair of the village templo. 

Held, that the Patel, being a public servant, had committed an ofienoe under 
s. 161 of the Penal Code (Aot XLV of 1860). 

This was an application under s. 435 of the Code of Criminal Proce- 
dure (Act X of 1882) for the exercise of the High Court’s criminal revisiooal 
jurisdiction. 

— - 

’ Application for Criminal Revision No, 364 of 1895. 

(1) 2 I. A. 83. 
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The accused was the revenue and police patel of Chinchodi in the 
Ahmednagar District, He was oonvioted under s. 161 of the Penal Code 
(XLV of 1860) of taking a gratification for an offioial aot under the follow- 
ing circumstances. 

In 1892 the Mahars of the village in question were removed from 
■ the services of the village, and Maugs were employed in [518] their 
place. In 1894 a meeting of the villagers was held at the house oi 
the accused, at which meeting the aocused was present, to consider the 
question of the restoration of the Mahars, and an agreement was come to 
that they should be restored on their paying a sum of Rs. 300 for 
a village purpose, viz., the repair of one of the village temples. This 
payment was apparently in the nature of a fine for the poisoning of certain 
cattle of which the Mahars were supposed to have been guilty during the 
period of their suspension. 

The Collector sanctioned the prosecution of the accused for taking 
part in this transaction. The charge against him was that of taking a 
gratification for an official act under s. 161, Penal Code 

The First Class Magistrate of Ahmednagar convicted the accused 
and sentenced him to suffer imprisonment for four months and pay a fine 
of Rs. 50, or in default of such payment further imprisonment for one 
month. 

In appeal the Sessions Judge (G. 0. Whitworth) of Ahmednagar 
confirmed the conviction and sentenoe. The following is a portion of bis 
judgment : — 

“ The evidence leaves no doubt that 9ome three years ago the Mahars 
were removed, if not completely, yet in the main, from their services, and 
that in the rains of 1894 there was a general meeting at the appellant’s 
house when the question of the restoration of the Mahars to service was 
considered, and an agreement was come to that on the payment of 
Rs. 300 they might be restored. These facts are proved by several persons 
who were present on the oocasion and whose testimony is Dot weakened 
by the fact that some of them mention incidents not spoken to by others. 
Nor are they wholly denied by the patel himself. He has at one time 
taken the position that the villagers other than himself made the whole 
settlement with the Mahars and merely informed him of it. But when 
examined by the Mamlatdar in 1894 he said that be and the villagers 
removed the Mahars from service and subsequently brought them back 
on their furnishing security to pay R?. 300 in consideration of tbeir re- 
employment. It was natural that the patel should take a leading part 
in a transaction of this kind carried out on behalf of the village at large, 
and there is no doubt that he did so. The evidence iD particular of Mabadu 
(No. 6), the Vani who made himself responsible for the payment and who 
was obviously (as appears from his deposition) a most unwilling witness 
for the prosecution, confirms this. 

“ A more difficult question, however, remains, namely, whether 
this transaction, which seems to have been carried through without con- 
cealment and to have been at onetime avowed by the patel, comes within 
the provisions of 8. 161 of the Penal Code. It is contended that the 
money was intended for a village purpose, namely, [519] the repairing 
of a temple ; that it was in the nature of a fine in respect of cattle 
supposed to have been poisoned by the Mahars during their period 
of suspension ; and, further, that this suspension was only from tbeir 
private services to the villagers and not from their public service 
to Government. The village system is older than the institution of 
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1896 patel as Government servants, and it was probably nob the intention 

Jan. 16 of the criminal law to forbid a bargain being made between the general 

body of the residents of a village and tbe distinct body of the Mahars. I 

Criminal do not find ; t . proved that tbe patel intended to take tbeRs. 300 for himself 
Revision, alone. On the contrary the Mahars themselves seem to have regarded the 
— transaction as a contract and not as a brib9, for they claimed, according 

.21 B. 317. to t | 16 g^jgf constable's evidence, to cancel the hawala they had given 

through Mahadu when they found that their restoration to service wa3 
forbidden. 

" But though there might be a legitimate bargain between the villagers 
and the Mahars, I do not think the present one was such. I do not think 
the public and private services of the M ihars can be distinguished in the 
way attempted, or that the distinction was present to any of the parties' 
minds at the time. It is well knowu, and the records of any village will 
show (see, for instance, Village Form 9 in Hope’s Manual of Revenue 
Accounts) that public remuneration is given bo village servants who are 
‘ useful to tbe village community ’ as well as to those who are ‘ useful to 
Government.’ Besides, I think it is proved that the Mahars were removed 
generally from the essentially public function of carrying the village 
revenue to the taluka. For though the trying Magistrate is mistaken in 
saying that there is no instance of their doing this during tbe period of 
suspension, yet the fact that only four instance* have been found and 
that none of these is later in date than I4th December, 1892, shows 
that tbe suspension was general and was, for the space of a year and a 
half, complete. 

The appellant as a public servant must have known that he had no 
right to deal with the Mahars who were in receipt of remuneration from 
the State. His first act in removing them is nob in question now; but 
when in his public capacity he becomes a party to their restoration, and 
agreed to accept, even for a village purpose, a sum of money as a con- 
sideration for such restoration, which could nob be effected without his 
concurrence — for the Mahars servo immediately under him — be committed 
tho offence of which he has been convicted ” 

The accused applied to the High Court under its revisional jurisdiction. 

Kirkpatrick ( N . G. Chandaoarkar with him), for the accused . — 
There has been no offence under s. 161 of tho Penal Code. The Judge 
finds that the Rs. 300 were to be paid, not to the ratel (accused) but to 
repair a village temple. This cannot bo a "gratification” within the mean- 
ing of the section The accused is not shown to be personally interested 
in the temple. If he has any interest it is an interest common to all the 
parties to the arrangement and to the whole village community. He 
had no power, as patel, to restore the Mahars to their employment. Only 
[520] the villagers as a community could do that. His concurrence, there- 
fore, was not an 'official act.” It was not as patel, but as a villager, he 
concurred. The fact that he holds the office of patel does not divest him 
of his rights and interests as a villager. There wa3 no corrupt motive on 
either side, nor any concealment. The arrangement was made by tho 
villagers at a meeting at which he was preseufc, but not as an official. Ho 
was surely not bound to absent himself or, if present, to dissent and by his 
influence prevent an arrangement restoring peace between the different 
classes in the village. The satisfaction arising from the knowledge that ha 
bad assisted in restoring peace is not a " gratification ” within the section. 

There was no appearance for the Grown. 


348 



XU IMPKRATRIX V. APPAJI 21 Bom. 821 

JUDGMENT. 

Jardink, J. — On fcbe findings of faob of the Sessions Judge we have 
to say whether the act done is punishable under s. 161 of the Indian 
Penal Code. The accused, being the revenue and police patel, is a public 
servant. He agreed to accept money as a motive for restoring some village 
Mahars to office. Tbe9e village servants have duties connected with the 
public revenue, the village police, and the civil administration ; they are 
usually remunerated by haks of money or kind ; and have long been 
recognized as offioers, and are called so in such statutes as Bombay Act III 
of 1874. The patel is their superior ; he is the head of the village police 
under Bombay Act VIII of 1867, and of course must use all his lawful 
powers to prevent and detect cattle-poisoning, a form of crime to which 
such persons as village Mahars are sometimes prone, as recognized in s. 64 
of Bombay Act III of 1874, because of their alleged right to the corpse or 
the skin of dead cattle as a hak. This statement shows that the bargain 
about reinstating the Mahars in office was connected with official functions. 
It appears to come within the words of s. 161 of the Penal Code, which 
are wide, and deal with any gratification whatever other than legal 
remuneration. 

The question then arises whether what was done comes within the 
meaning. The plain words exclude the defence that the benefit bargained 
for was to go to somebody else, and also exclude [521] the notion that an 
officer is protected if be agrees to let his official acts be swayed by the 
motive of accepting a gratification to be used professedly for advancing 
some public, not private, object, such as charity, science, or religion. That 
kind of motive is different to the desire of private lucre : but it may easily 
lead to oppression, and the subject in the pursuit or enjoyment of a right 
ought not to be hampered by any thought of pleasing the officer by 
promising a subscription of any kind, however laudable. Nor ought an 
officer to be affected in bis duty to tbe Crown in dealing with a subject 
by such a consideration. There is no distinction between offices held at 
common law or by statute. Tbe Imperial legislation extended to India is 
sweeping in its penalties against acceptance of gifts by officers. (See 33 
Geo. 3. c. 52, s. 62.) The law is very jealous of bargains for offices, as the 
numerous reported decisions on Eoglisb and Indian cases on the Statute 
5 and 6, Edward VI, c. 16, show, for which see chap. 15 of Bk. 2, Russell 
on Crimes, of buying and selling offices. The scope of Parliamentary 
legislation is fully discussed in the case relating to the corrupt mamlat- 
dars, who confessed to the purchase of offices of civil and criminal 
judicature. Such a person is disabled from holding office during life, and 
although tbe Queen may pardon the misdemeanour, it is not lawful for tbe 
Queen to replace him in office. (See In re Ganesh Narayen Sathe (I) ). 
One chief reason of tbe disability is the danger of extortion from the 
suitors. So the Commons in impeaching Lord Chancellor the Earl of 
Macclesfield replied : “ When it is said that a good officer may give money 
for his place and may resist the temptation of extortion, it is what the law 
of England would not trust to human frailty.” So in matters outside that 
Act of Parliament the Courts have often held these bargains to be against 
the publio policy. 

In the present case there was the danger that if the village Mahars 
paid Rs. 300 for restoration to office, they might make the enterprise 
profitable by illegal or dishonest practices. On these considerations we 

(1) 13 B. 600 (616). 
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infer that the act rlone is a misdemeanour, and, therefore such as the law 
strikes at by penalties. (See Queen- Empress v. Ganesh (lj followed in 
Queen-Empress v. Soshi [522] Dhushan (2). The answer to an argument 
of the learned counsel that the village people were equally concerned m 
the bargain is that such a circumstance does not lessen the misdemeanour. 

The principle applied to the Member of Council of *^ dras Kl 2? h ® 
B«nch on a criminal information — Rex v. Holland (3) applies heie. The 
accused officer is liable for his own acts and omissions as well as for what 

he did in concert. We confine our remarks to the present case, as we 

concede to Mr. Kirkpatrick that there may easily be cases apparently 
within the words of s. 161 which are outside its spirit. (See Lord 
Macaulay’s Note E. on the Penal Code : and what is said by the Judges 
as to corruption in Richardson v. Hellish (4), which illustrates the care 
required in forming a judgment on the quality of the motive, and the 

difference between an office and an employment.) 

As regards the case before us, we think the objections taken by Mr. 
Kirkpatrick to the danger of a wide interpretation are met by the judg- 
ments in Douglas v. The Queen (5). construing the scope and intent of dd 
Geo 3 c. 52, s. 62. While upholding the conviction, we are of opinion that 
the publicity of the bargain should weigh in reducing the punishment. 
The facts as found bv the learned Judge, with whom we concur, appear 
to show the absence of corrupt or oppressive motive; and the pateis 
conduct may be explained by referring it to a wish to end ff uarr0ls 
promote a public object. We have already admitted him to bail, and we 
now reduce the sentence to one of tine of Rs. 10 only. 
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Before Sir G. Farran, Kt ., Chief Justice, and Mr. Justice Strachey. 

Gangadhar Raghunath JoSHI ( Original Defendant ) Appellant n 
DaMODAR MOHANLAL GUZARATHI ( Original Plaintiff), Respondent. 

[14th January, 1896.] 

retract -Condition against subcontract -Sub contract made notwithstanding 

-! Sui/ 6 y sub-contractor-lllegalitv of sub-contract- Damages- Compensation for 

work done— Contract Act (IX of J97 2), s. 23. 


the condition* of the contract was tbat no w^rK was to oe unaer.o., ui -j 
work, by the contrator without the express permission, writang. « » 
Executive Engineer or his duly authorized ageot. Subsequently the ' 
without obtaining the requisite permission entered .uto ao oral tha 

the plaintiff, under which the plaintiff was to do the contract w°rk an i » 
defendant to pay him all moneys received from the Exeoutive Bogme* ir 1 ^ 
the contract after deducting ten per cant as the defendant 9 profit. LC 
appear that the plaintiff knew of the condition against under-letting containe 

the contract. - 

The plaintiff sued the defendant for the balance of money duo to him un 
oral agreement. The fleet Court found that the plaint.fi had exeented «»«“, 
of the contract work ; that the defendant had received from the Exeou 


• Second Appeal, No. 684 of 1894. 

(21 15 A. 210 (218). (3) 5 T. R. 607. 

(5) 13 Q.B. 74. 
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Engineer a total sum of Rs. 2,766-11-11 and of this had paid to the plaintiff 
Ra. 2,334-13-6, leaving a sum of Rs. 431-14-5 still in his hands. It ordorod the 
defendant to pay this sum to the plaintiff loss 10 per oont. of the whole sum 
of Rs. 2,766-11-11, and passed a deoree accordingly for R*. 155-3 8. 

Oq appeal tho Judge varied the deoree by awarding to the plaintiff tbo whole 
sum of Rs. 431-14-5. He fouud that it had been agreed that the defendant should 
retain 10 par oent., but held that tho agreement to assign or sublet the contract 
was contrary to publio policy and bad under b. 23 of the Contract Act (IX of 
1872). On appeal to the High Court, 

He Id (reversing the deoree of the Judge and restoring that of tho first Court) 
that as it did not appear that the piaintifl knew of the oondition in the oontraot 
and as the objeotion of illegality was not taken by the defendant, the plaintiff was 
not preoluded from enforoiog against the defendant his own oontract. Even if, 
however, the plaintiff could not enforce the oontraot, he would, uuder the cir- 
oumstanoes, be entitled to receive from the defendant compensation for the work 
and labour of whioh tho defendant had received the benefit. The only question 
was how the work done should be valued. Theta was no direct test of its market 
value. The best available test was the amount whioh the plaintiff at the time 
when he entered into the agreement acoepted as sufficient, namely the amount 
to be paid by the Executive Engineer less 10 per oent. The High Court, there- 
fore, restored the deoree of the Subordinate Judge. 

[&ppr., 24 B. 622.] 

SECOND appeal from the decision of A. H. Unwin, District Judge of 
Nasik, amending the decree of Rao Saheb D. G. Gharpure, Subordinate 
Judge of Yeola. 

The plaintiff sued to reoover from the defendant Rs. 599-15-3. In 
June, 1888, the defendant had contracted to supply to the Executive 
Engineer, Public Works Department, Nasik, materials for the construction 
of the Manmad-Kopargaon road. One of the conditions of the contract 
was as follows : — “ No work is to be underlet, or let by task work, by the 
contractor without the [ 524 ] express permission, in writing, of the 
Executive Engineer or his duly authorised agent.” 

Subsequently, however, and without obtaining the required permis- 
sion, the defendant entered into an oral agreement with the plaintiff that 
the plaintiff should do the contract work and that the defendant should 
pay him all sums received from the Executive Engineer under the con- 
tract after deducting 10 per cent., which the defendant was to retain as his 
profit. It did not appear that the plaintiff knew of the condition against 
under-letting contained in the oontract. 

The Subordinate Judge found that the plaintiff had executed the 
whole work ; that the defendant had received from the Executive Engineer 
a total sum of R 3 . 2,766-11-11 and bad paid the plaintiff Rs. 2,334-13-6, 
thus leaving the Rs. 431-14-5 still in defendants’ hands. The Court 
ordered that the defendant should pay the plaintiff this amount less 10 
per cent, on the whole sum of Rs. 2,766-11-11, aDd passed a decree 
accordingly for Rs. 155-3-8. 

On appeal the Judge varied the decree by awarding to the plaintiff 
the whole sum of Rs. 431-14-5. He found that it had been agreed that 
the defendant should retain 10 per cent., but held that the agreement to 
assign or sublet the contract was contrary to public policy and void under 
s. 23 of the Contract Act (IX of 1872). 

The following is an extract from his judgment : — 

“ On the facts, I concur with the Subordinate Judge that witnesses 
Nos. 55, 78, 79, 80 and 81 for defendant do prove that defendant did 
verbally sublet this public road (in) contract to plaintiff on the under- 
standing that he, defendant, was to take 10 per cent, of the moneys that 
came to his hand from the Executive Engineer. It is also quite clear 
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that plaintiff must have performed the contract work, for defendant fails 
to show who else did it, if plaintiff did not, so as to satisfy the Public 
Works Department and enable defendant to draw the Snal sum. Assum- 
ing. firstly, that there was no express deoartmental rule or clause in the 
defendant’s contract with the Executive Engineer against a subletting of 
this kind, I do not think a Court would be justified in upholding such an 
agreement, which is surely ' of a tendency calculated to injure the public 
interest,’ and ‘against public policy, ’ aod the consideration of which is,, 
therefore, unlawful : vide s. 23 of the Contract Act, and CunniDgham, 
p P . 95 and 99. This was public money and the road a public highway, 
and if the contractor with the Public Works Department were suffered 
to ‘sweat’ the sums paid by the department and sublet in this in- 
dolent fashion, his sub-lessee might, of course, do the same and so on 
ad infinitum , to the scamping of the work and detriment of the public. 
[525] But thinking it very unlikely that the Public Works Depart- 
ment permitted such transactions, I sent for defendant s original con- 
tract dated 2nd June, 1883, with the Executive Engineer, and that officer 
has furnished the file from which Exs. 10 and 11 are extracts. The 16th 
condition of this contract signed by plaintiff (defendant?) Gangadbar 
Raghunath runs thus : ‘ No work is to be underlet , or let by task work . by 
the contractor , without the express permission , in writing, of the Executive 
Engineer or his duly authorised agent.' There is no pretence that this sub- 
agreement was known to that officer. 

“ The decree must, therefore, be amended by adding the sum in dispute, 
Rs. 276-10-9, to the amount already decreed to plaintiff. As the agree- 
ment in respect of it was unlawful, and I bold with the Subordinate Judge 
that plaintiff has falsely denied that there was any such agreement, 
interest cannot be allowed on any portion of the sum decreed to plaintiff 
up to date ; but the total sum, viz., Rs. 431-14-5, or any part of it unpaid 
by defendant to plaintiff, shall bear interest at 6 per cent, per annum from 

the 1st August, 1894.” % < - 

The defendant preferred a second appeal, and the plaintiff presented 
cross- objections under s. 561 of the Civil Procedure Code (Act XIV of 
1882) 

Mahadev V. Bhat, for the appellant (defendant). — The Judge found 
that the assignment of the contract to the plaintiff was illegal and against 
public policy. Therefore, he ought to have dismissed the suit — Debt Pra- 
sad v. Rup Ram (1) ; Juduonath Shaha v. Nobin Chunder (2). 

Narayan G. Chandavarkar, for the respondent (plaintiff). The 
defendant did not plead the illegality of the assignment. The point was 
raised by the Judge himself in appeal. Even if the assignment is illegal, 
the illegality would not affect the defendant’s liability to pay for the work 
done for him. The Judge has given us a decree for work done. We 
submit that the assignment is not illegal or opposed to public policy, 
is found that we have worked for the defendant, and we are entitled to 
recover from him the value of the work done. 

JUDGMENT. 

Fakran, C. J. — This was a suit for the recovery of Rs. 599-15-5 
with interest as the balance due upon an agreement under whiob t e 
plaintiff supplied the materials for the construction of a public road.. 1° 
June 1888, the defendant had contracted with the Executive Enginee r 

(1) 10 A. 677. (2) 21 W,R. 289. 
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of the Publio Works Departments at Naaik to aapply the materials for the 
Manmad-Kopargaon road, and [826] one of the conditions of the contract 
signed by him was as follows: — 

“ No work is to be under-let, or let by task work, by the oontraotor 
without the express permission, in writing, of the Executive Engineer or 
his duly authorised agent.’ 1 

Subsequently, as found by both the Courts below, the defendant 
entered in6o an oral agreement with the plaintiff that the latter should do 
the contract work, and that the defendant should pay to him all moneys 
received from the Executive Eagineer under the contract., after deducting 
10 percent, as the defendant’s profit. The permission, in writing, of uhe 
Executive Eagineer or his duly authorised agent was not obtained as 
required by the oontraot. 

It is found that the plaintiff executed the whole of the contract work, 
that the defendant received from the Executive Engineer under the contract 
payments aggregating Rs. 2,766 11-11, and that of this he paid to the 
plaintiff Rs. 2,334-13-6, leaving unpaid Rs. 431-14-5. The Subordinate 
Judge of Yeola, who heard the suit in the first instance, gave the plaintiff 
a decree for Rs. 155-3-8, the balance of the R 3 . 431-14-5, after deducting, 
in accordance with the agreement, Rs. 276-10-9, or 10 per cent, on the 
Rs. 2, 766-11-11 received by the defendant from the Executive Engineer. 
Both parties appealed to the District Judge of Nasik, who varied the 
decree by awarding to the plaintiff the entire Rs. 431-14-5, and disallowing 
the 10 per cent, reduction claimed by the defendant. The Judge found 
that the plaintiff’s denial of the stipulation as to the 10 per cent, reduc- 
tion was false, but held that the agreement to assign or ‘ sub-let” the 
contract made by the defendant with the Executive Engineer was 
contrary to public policy and void under s. 23 of the Indian Contract Act. 
He refused to allow interest on the Rs. 431-14-5 prior to decree, and 
directed that each party should bear his own costs throughout. Against 
this decree the defendant has appealed, and the plaintiff has filed cross 
objections. 

Although the learned Judge apparently regards the whole agreement 
as opposed to public policy, and not merely the stipulation for the 10 p»r 
cent, reduction, he nevertheless enforces the [527] agreement with the 
exception of that stipulation. By his decree ho recognises the right of 
the plaintiff to recover all the moneys paid to . the defendant by the 
Executive Engineer, and thus gives effect to the agreement so far as it 
is for the plaintiff’s benefit, but rejects it so far as it is for the bsnefit of 
the defendant. The result is that tbe plaintiff is allows 1 to recover, 
under an agreement held to be void, more than he would have been 
entitled to recover if the agreement had been valid. It is, however, un- 
necessary for us to decide whether the learned Judge is right in holding 
that an assignment or sub-letting of a contract such as that made by 
the defendant with a public department, in breach of an exores3 coniition 
of the contract, is necessarily void as opposed to public policy. In the 
cases of Judoonatk Shaha v. Nobin Ghunder (1) and Debi Prasad v. Rup 
Barn (2), which were cited to us, the agreements held to be void on chat 
ground were agreements to assign or sub-let licenses granted under the 
excise laws and which the Legislature clearly intended should be 
held and used by the licensee oaly. In the present case it is not 
found, nor does it appear, that the plaintiff knew of the oondir.ion in the 
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defendant's contract that the contract work was not to be underlet. The 
objection was not taken by the defendant. The Judge himself discovered, 
by sending for the original contract, that it contained the provision against 
sub-letting, and no evidence was given upon the question of the plaintiff's 
knowledge of that provision. The plaintiff would not, therefore, it appears 
to us, be precluded from enforcing hi9 own contract against the defendant. 
If, however, the Judge is correct in holding that the plaintiff cannot 
enforce his contract, he would at all events under these circumstances be 
entitled to receive from the defendant compensation for the work and 
labour of which the defendant has received the benefit, and the only 
question is, how the work done should be valued. The real test in that 
case would be the market value, but of that there is do direct evidence. 
According to the plaintiff's contention it should be valued at the entire 
amount which the Executive Engineer paid to the defendant. The District 
Judge has adopted this view. To us it appears that it should he valued at 
the amount which the plaintiff, at the time [5283 when be entered into 
the agreement, accepted as sufficient, Damely, the amount to be paid by the 
Executive Engineer less 10 per cent., and we see no reason why he should 
recover more. In this view Rs. 276-10-9 must be deducted from the 
Rs. 431-14-5 decreed by the District Judge, and the plaintiff will have a 
decree for the balance Rs, 155-3-8. 

We allow the appeal, and, disallowing the cross-objections, set aside 
the decree of the District 1 Judge and restore that of the Subordinate Judge 
with costs of the appeals both in the lower appellate Court and in this 
Court on the plaintiff. . 

Decree reversed. 


, , • 21 B. 528. 
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Before Sir C. Farran, Kt., Chief Jtistice, and Mr. Justice Parsons. 


VaSUDEO Bhikaji J03HI ( Original Defendant No. 11), Appellant v. 

Beau Lakshman Ravut and others ( Original Plaintiffs ), 
Respondents : Bhau Lakshman Ravut and others ( Original 

Plaintiffs ), Appellants rn RhMCHANDRA Bhikaji JOSH1 AND ANOTHER 
( Original Defendants ), Respondents .* [16th January, 1896.] 

Mortgage — Sale— Conditions for repurchase. 

f • 

The plaintiff* sued to redeem an alleged mortgage made in 1823 by their 
ancestor to the ancestor of the defendant The alleged mortgage recited a 
previous mortgage under which the mortgagee Gopal Gokhale was in possession, 
and it stated that a sal6 had been contemplated, but the parties could not agree 
as to price, but that they had now settled it at Rs. 125 and the amount due on the 
mortgage at Rs. 200, ^and that the following arrangement was come to, vis. that 
if within four years the mortgagor paid Rs. 125 with interest, he should get back 
the land; if not, that the land should be the absolute property of Gokhale. 

Held, that this \yas not a mortgage but a sale. It was an agreement which 
put an end to the previously existing mortgage. A mere stipulation for 
repurchase does not make a transaction a mortgage. To make a mortgage there 
must be a debt, and here there was no debt, nor was the property here oonveyfld 
as security. 

[R., 2 Bom. L.R. 1058 (1060),; D., 6 Bom. L.R. 630.] 


,* Cross Second Appeals Nos. 103 and 2S3 of 1895.. 
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CROSS saoond appeals from the deoision of Rao Bahadur V. V. Wngle, 
First Class Subordinate Judge of Ratnagiri, with appellate powers, 
reversing the deoree of Rao SahebV- K. Sovani, Joint Subordinate Judge 
of Raiapur. 

[529 J Suit for redemption. The plaintiff alleged that in 1823 the 
lands in question were mortgaged by their ancestors Krishnaji and Arjun 
to the first defendant’s father Gopal Gokhale ana that the mortgage-debt 
was now paid off. 

At the trial the original of the alleged mortgage was not produced by 
the mortgagee, and the plaintiff was allowed to put in a certified copy. 
The following is a translation : — 

(Sale-deed). 

“ Shri ( i.e . Prosperity, &c.). 

“ Peace — the lunar date the 7th of Shravan Shudh of the Shake year 
1745 in the cyclical year named Subhanu (13th August, 1823). Oo that 
day (this) deed of sale, i. e., mirasoatra, is given in writing to Rajeshri 
Gopal Anant Gokhale Murukar Mahajan (of) majre Holivdale Karyab 
Mithgavne, by Krishnaji Naik and Arjunji Naik bin Harji Naik Ravut of 
majre Madkhan Karvat aforesaid. I give this deed of sale, i. e., miraspatra, 
in writing as follows : — There are my thikans at the abovementioned majre 
( i.e., village) which have continued uninterruptedly. Out of them my 
own mirasi field, Kagur field, together with sah batty ground, and together 
with ‘Temba field’ situate at majre Kuveshi were formerly given (iu 
mortgage) in the Shake year 1739 (1817-18 A. D.) by a mortgage-deed 
for Rs. (170) one hundred and seventy given in writing in the names of 
yourself and Lakshman Narayan Desai, according to which you have been 
carrying on the vabivat {i.e., management) thereof, and as mentioned in the 
former deed a miraspatra [i.e., a title-deed of miras) was to have been given 
in writing ; but as you and myself could not come to an agreement as to 
the price, the same was not given in writing. Now by your and my 
consent the price has been settled, and I give (a letter is missing) in 
writing, the particulars whereof are as follows : — 

“1. The above amount due to you (letters missing) and the balance 
settled on account of interest up to this day is (Rs.) 30, making together 
Rs. 200, which is the amount payable (to you). Out of them the price 
(letters missing) (made) payable on the (mortgage) deed is (125) one 
hundred and twenty five rupees. If I pay the same within five years, I 
will pay your amount with interest at the rate of three-quarters of a rupee 
(per cent, per month), and redeem the field. Therein (that is, in the 
account? you are to give me credit for whatever produce the field may 
yield ; you are to give me credit (for the produce) after deducting the 
Government (assessment). If I fail to pay the amount within five years, 
than as mentioned above the fields have (will) become your miras ( i . g., 
property by mirasi rights). 

“ 75. The remaining seventy-five rupees due to you are made 
payable on personal security. I will pay these within odo year as 
moneys carrying no interest, or I will give you my own (field called) 
' Kbavletil shet ’ itself. 

14 Such is the agreement given in writing according to wbioh I will 
act* I will not fail to do so. The handwriting of Atmaram Bahirav 
Karkare.” 

[680] The Subordinate Judge dismissed the suit, holding that the 
property in dispute was not mortgaged and that the claim was time-barred. 
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On appeal by the plaintiffs, the Judge reversed the decree and passed 
a decree directing the plaintiffs to redeem the lands on payment of Rs 200 
to defendants within six calendar months and in default to be foreclosed for 
ever. 

Defendant No. 11 and the plaintiffs preferred cross second appeals. 

Manekshah, J. Tileyarkhan, for appellant (defendant) in second 
appeal No. 103 and respondent in second apDeal No. 253. — The certifi- 
ed copy is the only evidence of the alleged mortgage, and it cannot prove 
the transaction under s. 90 of the Indian Evidence Act (I of 1872). A 
certified copy cannot prove the genuineness of the original document, 
though it would he a very good evidence of the contents thereof. 

[Farran, C J., referred to Khetter Ghunder Mookerjee v. Khetter 
Paul Sreeterutno (1).] 

We contend, however, that the transaction in dispute is a sale and 
not a mortgage, and that the plaintiff is not entitled to redeem — Subhabhat 
v. Vasudevbhat (2) and Bnpuji v. Senavaraji (3). 

Narayan V. Gokhnle, for respondents (ulaintiffs) in second appeal 
No. 103 and appellants in second appeal No. 253. — The defendant will not 
produce the original of the mortgage, and we are compelled to put in the 
certified copy which we obtained in the year 1882. 

The construction put on the document by the Judge is correct."/ The 
transaction is a qahan-lahan mortgage. The document clearly mentions 
that, if the money be not paid in time, the transaction is to become miras. 
This is a gahan-lahan condition; which cannot be given effect to. Further, 
the document stipulates that, after the expiration of the period of five 
years, the mortgagee is to k*ep account of the orofits. The transaction in 
Subhabhat v. Vasudevbhat (2) was a sale liable to be converted into a 
mortgage. [531] The transactions in Bapuji v. Senavaraji (3) was an 
out and-out sale. The clause in Ramji v. Chinto (4) was similar to the 
clause in the present document. 


JUDGMENT. 

PARSONS, J. — Tnis suit was brought by plaintiffs to redeem an 
alleged mortgage of the yoar 1823 passed by an ancestor of the Ravuts 
(plaintiffs) to one Gokhale, whose rights were purchased in 1833 by the 
Marathes through whom the appellant (defendant No. 11) claims. 

It appears that the defendant No. 1 (a member of the Gokhale family) 
produced in the course of some criminal proceedings in 1832 the original 
deed of 1823. and the plaintiffs obtained a certified copy of it. This they 
now have filed as secondary evidence of the deed itself. Tney are entitled 
to do this, as the defendant No. 1 does not and will not produce tbs 
original. _ 

It was, however, contended on behalf of the defendant No. 11 th a ^ 
the presumption to be drawn, under s. 90 of the Evidence Act. as regards 
the genuineness of ancient documents should Dot be drawn in the case of 
this copy. Tne decision of Wilson, J., in the case of Khetter Ghunder 
Mookerjee v. Khetter Paul Sreeterutno (l) is opnosed to the argument, as, 
also are some remarks in s. 621 of Taylor on Evidence (8th Ed.). It is* 
however, unnecessary in the present case to elaborate the point. We havfi 
only to determine whether the plaintiffs have a right to redeem. They can 
only have that right if there is a mortgage still subsisting. The dooumoo^- 


(i) 5 0. 886. 

(2) 2 B. 113. 

(3) 2 B. 231. 

(4) 1 B.H.0.B, 199. 
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is pub forward by them as the mortgage and they are bound by its terms. 
It does not purport to be a mortgage at all bub a sale-deed. It reoites the 
faob?of a previous mortgage in 1817-18 for Rs. 170 under whioh Gokhale 
was in possession, aud it states that although a sale had been contemplated, 
it had not been effected, beoause the parties oould not agree as to the price 
of the lands mortgaged. It goes on to say that now the prioe of the lands 
has been settled at Rs. 125 and the amount due under the mortgage at 
Rs. 200, and the following arrangement is come to. If within five years 
Ravut paid Rs. 125 with interest, he should have back the lands, Gokhale 
accounting [532] for the profits ; if he did nob so pay, the lands should 
be the absolute property of Gokhale. The Rs. 75 balance were to be paid 
in one year ; in default, another fijld was to be givea to Gokhale. 

It seems to us that by this agreement the parties put an end to the 
mortgage that was subsisting at its dace and substituted for it the agree- 
ment in question. This latter agreement is not a mortgage. It extinguished 
the mortgage-debt, so that after its execution Gokhale oould no longer have 
enforced payment of what was due to him. A mere stipulation for repur- 
chase will not make a case one of mortgage. To make a mortgage there must 
be a debt, and here there was no debt. Moreover, the property was not con- 
veyed to Gokhale as security for the payment of the Rs. 125, but it was to 
be his, unless that sum with interest was paid within five years. The sum 
of Rs. 125 was the actual value of the lands ; it was a fair price for the 
absolute purchase, and we find that the parties carried out their agree- 
ment, for the money was Dot paid, and in 1888 the lands were transferred 
to Gokbals’s name in the reveuue books. We are unable to distinguish 
this case from the case of Bhau v. Sulu (1), which follows Bapuji v. 
Senacnriji (2). 

We, therefore, reverse the decree of the lower aDpellate Court, and 
restore that of the Court of first instance, with costs on plaintiffs through- 
out. 
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Decree reversed. 


21 B. 833. 

[333] APPELLATE CIVIL. 

Before Sir 0. F'arran Kt., Chief Justice and Mr. Justice Parsons. 

PARASHRAM AND OTHERS ( Original Plaintiffs ), Appellants 
v. Ganpat and another (Original Defendants ) , Respondents * 

l[20oh January, 1896.] 

Registration— Registration Act ( III of 1877J. s. 17, c/s. (c) and (/p— Receipt for purchase 
money — Document creating or extinguishing a right to immoveable pioperty. 

The plaintiff h sued to recover the property sold to them by the defendants. 
The defendants set up a re purchase and produced a reoeipt passed to them by 
the plaintiffs whioh stated that the plaintiffs had no longer any interest in the 
properly and that they would exeouie a new sale-deed. The plaintiffs contended 
that the receipt required registration. 

Held, that as the reoeipt created or declared or extinguished a right to the 
property with a superadded covenant to exeoute a stamped document to the same 
effect on a future occasion, it required registration. 


• Second Appeal No. 171 of 1895. 

(1) P. J. (1888) p. 258.' (2) 2 B. 231. 
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Second appeal from the decision of Arthur H. Unwin, District Judge 
of Nasik, revorsing the decree of Rao Saheb S. M. Kale, Subordinate Judge 
of Malegaon. 

Suit in ejectment. The plaintiffs bad bought the house in question in 
1875 from the defendants, and now sued for possession. The defendants 
alleged that in 1883 they had re-purchased the house from the plaintiffs, 
and they relied on a document of which the following is a transla- 
tion : — 

" Receipt passed on Magh Shudh 13th. Shake 1804, cyclical year of the 
name of ChibrahhaDU (19th February, 1883), to Ganpati valad Navji of 
Chinchvad, taluka Malegaon, district Nasik, by Parasbram valad Raja 
Patil of Chinchvad, taluka Malegaon, district Nasik, as folio w s : — 
Rs. 322-8-0, that is Rs. 222-8, former debt, including principal and interest 
up to date and Rs. 100, being the price of your two houses which are with 
us by reason of purchase, in all Rs. 322-8-0 is due to us by you. The same 
debt you have discharged by giving us twenty-seven maunds of cotton 
worth Rs. 135 at the rate of Rs. 5 per maund and by paving us this day in 
cash Rs. 187-8. Thus you have paid us in all Rs. 322-8 0 which we have 
received. Now up to date nothing is due to us by you. Should there be 
any kbata or bond, the same is to be deemed as cancelled. We have do 
longer any interest remaining in any way in the aforesaid two houses. We 
shall execute bo you a new sale-deed on a stamp. This receipt is passed 
bv us in our sound mind and of free will and accord.” 

The Subordinate Judge passed a decree for the plaintiffs. He held 
that the above document not being registered was inadmissible in evi- 
dence. 

[534] On appeal by the defendants, the Judge reversed the decree, 
holding that the receipt did not require registration and was admissible in 
evidence, and that the plaintiffs were nob entitled to eject the defendants. 

The plaiotiffs preferred a second appeal. 

Ganesh K. Deshamukh, for the appellants (plaintiffs). — The document 
relied on by the defendants, either creates a title or it does not. If it 
does create a title and operates as a sale-deed, then not being registered 
it is inadmissible in evidence. If it does not create a title, then the 
defendants cannot resist our claim, as they have no other evidence. 
Whether the document is a sale-deed or a mere receipt, it requires 
registration under cl. (c),s. 17 of the Registration Act (III of 1877) — 
Valaji Isaji v. Thomasil ) ; Basawa v. Kalkapa (2) ; Waman Ramchandra 
v. Dhondiba Rrishnaji (3) ; Faki v. Khotu (4) ; Ramapa v. Umanna (5). 
The language of the document shows that it was intended to be evidence 
of title. 

Vasudev G. Bhandarkar, for the respondents (defendants). — The 
document does not require registration, as it contemplates the execution 
of another document. Further, it shows that there was a previous oral 
contract of sale. The property became vested in the defendants when the 
whole consideration was paid and not under the document. It, therefore, 
does not require registration — cl. ih) of s. 17 of the Registration Act. It 
does not by itself create or extinguish any right in immoveable property 
— Chunilal v. Bomanji (6], Shridhar v. Chintaman (7). 


(1) 1 B. 190 (196). (2) 2 B. 489. (3) 4 B 126. (4) 4 B. 590. 

(5) 7 B. 123. (6) 7 B. 310. (7) 18 B. 396. ~ 
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JUDGMENT. • 

^ % 

F ARRAN, G. J. — Tbe plaintiffs seek to recover the property in suit 
by reason of an admitted sale of it by the defendants to them. The defend- 
ants attempt to resist plaintiffs’ claim bv alleging a repurchase of the 
property on 19th February, 1883, from the plaintiffs. In proof of this 
repurchase they produce the document bearing date on that day. It is the 
only proof whioh [535] they adduce. The question is whether it is 
admissible in evidenoe, not being registered. 

In the document the plaintiffs state that they received Rs. 322-8-0, 
whioh, as the reoeipt shows, included a sum of Rs. 100. the alleged con- 
sideration for the repurchase. Id is contended that under cl. (c) of s. 17 of 
the Registration Act the document, therefore, requires registration. Mr. 
Bhaadarkar for the defeodants, on the othorhand, argues that there was a 
prior oral sale which passed the property, but which became complete only 
on payment of the consideration ; but assuming that to be so, the payment 
of the consideration whioh completed tbe title to the land is evidenced by 
the document, and it, therefore, falls within the express words of cl. (c), 
as the payment extinguishes the plaintiffs’ title to the land. There is not, 
however, any evidence of the prior oral agreement which Mr. Bhandarkar 
suggests. The document then goes on : ” We (the plaintiffs) have no longer 
any interest remaining in any way in the aforesaid two houses. We shall 
execute to you a new sale-deed on a stamp.” Tne lower appellate Court 
has treated this as an agreement falling within cl. ( h ) of s. 3 7 of the Act as 
not in itself creating or declaring or extinguishing a right, but merely 
•creating a right to a document, which will, when executed, create, declare 
or extinguish a right. We are unable to agree in that view. To us it 
appears to create or declare or extinguish at once a right to the property 
with a superadded covenant to execute a stamped document to the same 
effect — another sale-deed stamped — on a future occasion. Manifestly it 
requires registration. 

We reverse the decree of the lower appellate Court, and restore that of 
the Court of first instance with costs in this and tbe lower appellate 
■Court on the respondents. 

• • . Decree reversed. 

• ! i 

21 B. 330. . 1 * 

[530] CRIMINAL REVISION. 

* I • 

Before Mr. Justice Jardine and Mr. Justice Ranade. 

m — 

\ t $ 

IMPBRATRIX V. KKSHAVLAL JEKRISHNA AND OTHERS.* 

[20th January, 1896.] 

Penal Cods ( Act XLV of I860), ss. 426 and Ml— Criminal trespiss— Mischief— Who 
may complaint 

The words “any person ia possession” in s. 441 of the Indian Penal Code do 
not mean only " a complainant in possession.”* v i. 

Certain persons were proseouted under ss. 426 and 447 of the Indian Penal Code 
(Aot XLV of 1860) for committing miRcbief and criminal trespass by entering upon 
a certain field which was in the possession of the complainant’s tenants and 
destroying the seed sown therein. 

. I ♦ ^ 

, .• Application for Criminal Revision, No. . 867 of 1896. 
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The defence raised was an alibi ; it was also contended on behalf of tbe accused 
that the field belonged to one of them, and that the complainant had no title 
whatever to it. 

Tbe Magistrate, who tried the case, declined to go into the question of title; 
be found that tbe complainant’s tenants were in possession of the field ; and 
disbelieving tbe evidenoo of alibi be convicted the accused and sentenced them 
to fine. 

O-i app ication in revision to the High Court it was urged (inter alia) that the 
complainant, not being the person in possession, could not legally institute the 
criminal proceedings, and that, therefore, the conviction was bad. 

Held that, looking to the nature of the false defence set up by the accused, tbtB 
was not a case for interference in revision, as to do so would encourage perjury. 

Bel i, also, that the words " any person in possession” in s. 441 of the Indian 
Penal Code do not raeau only ”a complainant in possession,” there being no 
authority for taking the offences of mischief and criminal trespass out of tbe 
general rule which allows any person to complain of a criminal aot. 

Reference ii the case of Kalinauth Nag Chowdhry ( 1), Chandi Per shad v. 
Evans (2), Iswir v. Silal i3), aud In re Ganesh Sathe 14) referred to. 

[R., U.BR. (1897— 1901), 352.] 

This was an application under s. 435 of the Code of Criminal Proce- 
dure (Act X of 1882) for the exercise of the High Court’s criminal 
revisional jurisdiction. 

The accused were charged with having entered and ploughed up a 
field in the possession of the complainant. They were convicted of 
mischief and criminal trespass under ss. 426 and 447 of the Penal Code 
(Act XLV of I860). 

[537] The accused at the trial pleaded an alibi, Tbe first accused. 
(Keshavlal) further pleaded that he was the owner of the land in question, 
and that tbe complainant had no title to it. 

The Magistrate disbelieved the evidence as to the alibi and declined 
to go into the question of title. He found that the complainant was in 
possession, through his tenants. He convicted the accused, and sentenced 
them to pay a fine. • 

The accused applied to the High Court under its revisional jurisdiction. 
Robertson (with him Ramdatt Vithoba Desai), for the acou9ed : — 
The defence was that the land was not the complainant’s, but belonged 
to the first accused (Keshavlal). If it was Keshavlal’s, he had a right to 
enter and plough it, and his doing so was no offence. The Magistrate 
ought to have referred the complainant to a Civil Court in order that the 
question might be properly tried. If be desired to try the case himself, he 
should have heard our evidence of title. 

Again, the complainant was not himself in possession of tbe land, 
nor was he the person injured by the conduct of the accused. He was 
not the person in possession contemplated by s. 441 of the Penal Code. 
He ought not, therefore, to be allowed to be the complainant in this case 
— Kalinauth Nag Chowdhry (1); Chandi Pershad v Evans (2) ; Iswar v. 
Sital (3) ; Bacon's Abridgement — Trespass, p. 554 ; 4 Comyn’s Digest r 
Indictment, p. 372 ; Hale’s Pleas of the Crown, pp. 514, 515 ; Arobbold, 
p. 5 ; Stephen’s History of tbe Criminal Law, 495. 

(Tbe Court referred to In Re Ganesh Sothe (4).) That was a casa 
in which Magistrates were adcused of purchasing their offices, a matter 
in which the general public are interested. This is an entirely different- 
case aod is not of tbe slightest importance to the public. 

There was no appearance for the Crown. 


(1) 9 W. «. Cr. R. 1. (2) 22 0. 123. (3) 8 B.L.R. App. 62. (4) 13 B. 600. 
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JUDGMENT. loao 

• • mu„ Jan. 20. 

JARDINB, J, — This is not a case for interference by revision, ihe 'i 

plea of the accused under s. 242 of the Code of Criminal [536J Procedure CRIMINAL 
was alibt ; and the Magistrate is clearly of opinion that the evidence of r evision . 

altbi was false. Thereupon he convicted. It would encourage perjury if 

this Court re-opened the case on the ground that one of the accused was 21 B. 836. 
owner of the land, and that he entered on it with the others, and plough- 


ed it on a boyia fide olaim of right. . , 

Mr. Robertson contended that the only person having a right to 

complain of criminal trespass is the person in possession or the person 

• injured, and cited Reference in the case of Kalmauth Nag Chowdhry U), 

Chandi Pershad v. Evans (2). 

We do not think it can be contended that the learned Judges meant 
to say that in s. 441 of the Penal Code the words “ any person in pos- 
session ” mean only “ a complainant in possession.” Nor is that con- 
struction supported by Iswar v.Sitat (3). The destiuction of the crop must 
have been damaging or annoying to the owner or tenant or both as in the 
present case. The leading authority on the question of criminal law, 

who may complain ? is In Re Ganesh Sathe (4). , 

Mr. Robertson sought to distinguish that case on the ground that 

the complaint there related to higher misdemeanours, corrupt purchases of 
iudioial offices, a matter of immense public concern But he has shown 
us no authority for taking the offences of mischief and criminal trespass 
out of the general rule which allows any person to complain of a criminal 
act Exceptions are made by statute ; if by our decision we added a new 

exception to Chap. XV of the Code of Criminal Procedure, we would 

invade the functions of the Legislature. 

The Court rejects the petition. 

Petition rejected. 


21 B. 539. 

[339] APPELLATE CIVIL. 

Before Sir C. Farran , Kt., Chief Justice, and Mr. Justice Parsons. 


ACHUT RAMCHANDRA Pai ( Original Defendant), Appelhnt v. 
Manjunath VeNKatnarnappa and ANOTHER (Original Plaintiffs ), 
Respondents ; Manjunath Venkatnarnappa and aNOTHKR 
(, Original Plaintiffs,, Appellants v. Achut RaMCHaNDka Pai 
( Original Defendant ), Respondent* . [20bb January, 1896.J 


Execution- Decree-Death of the judgment- deb' or leaving minor sons- Widow m posses- 
sion— Sonsnot parlies to execution proce.dings-Sale in execution of ,er judgment- 

debtor's death — Udinor sons represented by their mother and. guardian on record- 
Minor— Guardian— Purchase at judgment-debtor's interest by decrje-feoj^r-Sub. 
sequent suit by sons to recover the property -Ciml Procedure Code (Act VIU of 

1869), s. 210. 


Under a. 210 of the Civil Procedure Code (Aot VIII of 1859), an execution sale 
of the property of a deceased judgment debtor was binding, if the estate of the 
deceased was sufficiently represented quoad such property. 



• Otosa Seocmd Appeals Nos; 5 and 6 of 1895. 


(1) 9 W. R. Cr. R. 1. 
(8) 8 B.L.R. App. 62. 


(2) 22 C. 123. 
(4) 13 B. 600. 
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Cross second appeals from the decision of E. H. Moscardi, Distriofc 
Judge of Kanara, reversing the decree of Rao Sabeb H. S. Phadnis, 
Subordinate Judge of Kumfca. 

On 21st February, 1866, Venkatesh Pai obtained a decree against 
Venkat for Rs. 951 with interest and costs. Subsequently Venkat died, 
leaving a widow and two sons (tbe plaintiffs), wbo were then minors. 
Venkatesh had made several ineffectual attempts to execute the 
decree during the lifetime of Venkat. In tbe year 1876 he again 
applied for execution, placing Vonk it's widow, and not his sons, on the 
record. In his application for execution, the judgment-debtor was 
described as Venkat, deceased, by his heiress and widovv Suudrabai.” Tbe 
application was granted, and tbe property now in dispute was [540] 
put up to auction sale. It was purchased by the decree-holder Venkatesh 
Pai on the 19th September, 1876, and he was put in Dossession on the 
22nd June, 1879. 

The certificate of sale granted to him as ourchaser ran as 
follows:— ‘In the sale of 19th September, 1876, the plaintiff Venkatesh 
having paid Rs. 1,075 has purchased the right, title and interest in the 
above-mentioned property of the original defendant Venkat.” 

After the purchase a partition took place between Venkatesh and his 

nephew the defendant, and the property in dispute fell to the latter’s 
share. 

On tbe 2 1st June, 1891, the plaintiffs, who were minors at the time 
of their father s death and of whom the younger attained majority within 
three years, brought the present suit against the defendant to recover pos- 
session with mesne profits for twelve years. 

The defendant pleaded that the sale was binding on tbe plaintiffs, and 
that the suit was barred by limitation. 

The Subordinate Judge rejected the claim, holding that the sale was 
binding on the plaintiffs, and that the claim was time-barred. 

On appeal by the plaintiffs, the Judge reversed the decree, holding that 
the claim was not time-barred, and that tbe plaintiffs were nob bound by 
the sale, not having been parties to the execution proceedings. He, 
however, directed that the plaintiffs should pay to the defendant Rs. 1,075 

principal, plus Rs. 1,075 interest, within six months before delivery of the 
property to them. 

Ghanasham N. Nadkarni, with Ganpat S. Mulgaumkar for the 
appellant (defendant). — We say the Court-sale is binding on the plaintiffs. 
It took place under the Civil Procedure Code (Act VIII of 1859), 8. 210. 
The plaintiffs were then minors, but they were sufficiently represented by 
their mother and guardian who was on the record. The certificate of sale 
clearly shows that what was sold was the estate of the deceased Venkat 
and nob of his widow. The plaintiffs, therefore, cannot impeach the sale 


A Hindu judgment debtor died, leaving a widow and two sons, who ware 
minors. His widow was placed on the record as bis heir, and cot his sons. 
Certain property of the deceased was sold in execution. The sale certificate 
issued to tue purchaser stated that he had purchased the right, title and interest 

of the judgment-debtor in the property. In a suit subsequently brought by the 
sous, J 

Bela, that they were bound by the sale. The widow of the deceased judgment- 
debtor, who as natural guardiaa of the minor sons was in possession of the 
property, was upon the record, and it was clear tbat it was the interest of the 
judgment-debtor, and not that of the widow, that was intended to be sold, 

[R., 24 B. 135=1 Bom.L.R. 627; 2 S.L.R. 55 (59).] 
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[ 841 ] — Chathakelan v. Oovinda Karumiar (1), Suryanna v. Durgi (2) ; 
Haji v. Atharaman (3). The auib is barred under art. 12 of sch. II of the 
Limitation Aot (XV of 1877J. 

Narayan O. Ghandavarkar , for respondents (plaintiffs). — The plaint- 
iffs were not parties to the sale. The deoree-holder wa9 awaieofthe 
existence of the plaintiffs, who were minors at the time of the sale, 
and yet he omitted to join them as parties. Even supposing that art. 12 
is applicable, still the suit cannot be held to he barred in the case of the 
plaintiffs, who attained majority within thiee years of the institution of 
the suit. 

Section 210 of the Code (Aot VIII of 1859) is not materially different 
from s. 234 of the present Civil Procedure Code (Aot XIV of 1882). The 
widow of the deoeased judgment-debtor was brought on the record as the 
beir of the deceased and not as the guardian of the plaintiffs. We submit 
that the plaintiffs were not represented by the widow, and the sale as 
against her in her capacity as heir cannot bind the plaintiffs. We submit 
that the sale is null and void, because the minors were not parties to the 
proceedings — Shaik Abdulla Sahiba v. Haji Abdulla (4). 

JUDGMENT. 

FarRAN, C. J. — On the 21st February, 1866, Venkatesh Pai obtain- 
ed a money decree for Rs. 951 with interest and costs against Venkat, 
the father of the plaintiffs. That decree Venkatesh Pai made several 
attempts to execute during the lifetime of the plaintiffs’ father. The last 
application, which was made in the lifetime of the father of the plaintiffs, 
was made and granted in 1874. 

After the death of the plaintiffs’ father, Venkatesh Pai not having 
then obtained satisfaction again applied, in 1876, to execute his decree. 
His darkhast mentioned Sundrabai, the mother of the plaintiffs, as the 
widow and heir of the plaintiffs’ deceased father Venkat. The plaintiffs 
were then minors, but as they were the sons of Venkat, the judgment- 
debtor, they, and not his widow, were his heirs. The property in suit 
was put up for sale by the Court and was sold on the 19th of September, 
[842] 1876. Venkatesh Pai, the decree-holder, purchased it for Rs. 1,075, 
and a sale-certificate was granted to him as follows : — “ In the sale of the 
19th September, 1876, the plaintiff Venkatesh having paid Rs. 1,075 has 
purchased the right, title and interest in the abovementioned property of 
the original defendant Venkat.” Venkatesh Pai was put in possession of 
the property which he had thus purchased on the 22nd June, 1879. The 
defendant and appellant Achut Ramobandra Pai, his nephew, now 
represents him. 

The plaintiffs as the heirs of Venkat filed the present suit to rocover 
possession of the property from the defendant on the 22od June, 1891, 
just twelve years after Venkatesh Pai bad been put in possession. It is 
nob found when the plaintiffs respectively attained their majority, but 
their ages as given in the plaint are not challenged. According to that 
statement the younger plaintiff became of age within three years of the 
date of suit. It is nob denied that the decree in execution of which the 
sale took place is binding on the plaintiffs as the sons of Venkat. 

The Subordinate Judge upon these facts dismissed the Buift, holding 
that the sale was binding, as the provisions of the old Code of Procedure 
(VIII of 1859) bad been sufficiently observed. The District Judge upon 

(1) 17 M 186. (2) 7 M. 268. (3) 7 M. 612. * (4) 6 B. 6. 
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review reversed that decision. He was of opinion that there was an 
irregularity in the execution proceedings arising from the plaintiffs not 
being made parties to them, and that that irregularity had prejudiced the 
plaintiffs’ interest. It is somewhat difficult to agree with the District 
Judge's view uuon the latter point having regard to the mortgage to which 
the premises were at the date of the sale supposed to be subject, but it is 
unnecessary for us to consider that question, or whether it is open to us, 
as we are of opinion that the sale is binding on the plaintiffs. 

The sale having taken place under the old law, its validity must, of 
course, he determined by the provisions of that law. Execution under s. 210 
of Act VIII of 1859 could be taken out. either against the estate of the 
deceased judgment-debtor or against his iegai representatives, and the 
authoritative rulings under that Act show that a sale of property of a 
deceased judgment-debtor was binding if the estate was sufficiently 
represented [543] quoad such property. Here the widow of the deceased, 
who would be as the natural guardian of his infant sons in possession of 
the property, was upon the record ; and it is clear beyond doubt that it 
was the interest of the judgment-debtor, and not of the widow, which was 
intended to bo sold. We refer to the cases of Ishan Chunder Milter v. 
Bakhsh Ali Soudagar (1); General Manager of the Raj Durbhunqav. 
Maharaja Coomar Ramaput Singh (2) ; Bissessur hall Sahoo v. Maharajah 
Luchmessur Singh (3) ; Sotish Chunder Lahiry v. Nil Comul Lahiry (4) ; 
Dun put Singh Bahadoor v. Ranee Rajessuree (5) ; and Chathakelan v, 
Govinda Karumiar (6). Id this view of the law, it is unnecessary do con- 
sider whether, assuming that the infant sons of Venkat ought to have been 
represented upon the execution proceeding?, and thad ihe sale was, there- 
fore, invalid, the sale could be treated as a nullity, or whether proceedings 
wore not necessary to set it aside, and, if so, within wbat period such 
proceedings should be taken. We must reverse the decree of the District 
Judge, and restore that of the Subordinate Judge with costs of the appeals 
in this and the lower aDpellate Court on the plaintiffs. The cross appeal 
falls within this judgment. It must be dismissed with costs. 

Parsons, J. — I concur in dismissing the suit. The estate of the 
father of the plaintiffs having been sold in execution of a deoree in 
proceedings taken under Act VIII of 1859, the utmost right that the 
plaintiffs could now have in order to set aside the sale would be to show 
that the decree was not binding on the estate ia their hands by reason of 
the debt nob being one for which that estate was liable. This they have 
failed to show. No ground, therefore, exists for setting aside the sale, and 
the plaintiffs have no title to the property in suit. 

Decree reversed. 


(2) 14 M. I. A. 605. 
(5) 15 W. R. 476. 


(1) Marsh. 614. 
(4) 11 G. 45. 
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£844] APPELLATE CIVIL. 

Before Sir C. Farr an, Kt., Chief Justice , and Mr. Justice Parsons. 

PlRJADA AHMADMIYA PlRMIYA AND OTHERS ( Original Plaintiffs), 
Appellants v. SHA Kalidas KANJI AND OTHERS {Original Defendants), 

Respondents* [2l9t January, 1896.] 

Mortgage— Subsequent mortgage of same land— Decree on first mortgage— Sale in execu- 
tion of some of mortgaged land— Purchase by subsequent mortgagees subject to their 
own mortgage— Effect of su'h sale— Redemption— Subsequent suit by mortgagors for 
redemption, of lands other than those sold— Redemption of part of mortgaged property 
— Apportionment of mortgage- debt. 

In 1874 plaintiffs mortgaged to one Samaldas seven fields, of which four were 
Survey Nos. 22. 28, 40 and 41. In 1876, they mortgaged these same four fields 
with other lands to the defendants In 1877 Samaldas obtained a decree upon 
his mortgage and in execution sold only Nos. 22.23 and 41, which realized 
sufficient to satisfy his decree. These three fields were on the application of the 
defendants sold subject to their mortgage, and they themselves purchased them 
at the sale. The plaintiffs now sued to redeem the remaining lands comprised 
in the mortgage of 1876, exclusive of those which had been sold in execution. 

Held, that they were entitled to redeem this part of the mortgaged property, 
as the mortgagees had themselves acquired the plaintiffs’ (mortgagors’) interest 
in the other part and so severed their claim under the mortgage. 

Held, also, that the plaintiffs were entitled to redeem on payment of suoh 
portion'd the mortgage-debt as remained after deducting the portion of it to 
which the lands purchased by defendants were liable. 

£R. f 6 Bom.L.R. 284 ; D., 24 M. 96 (112).] 

APPEAL from the decision of J. Weir, Additional Assistant Judge of 
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Ahmedabad. , , , . 

Suit for possession and declaration and that the property in suit was 

not subject to certain mortgage liens. The plaintiffs sued under the 

following circumstances : — 

On the 8th June, 1874, the plaintiffs mortgaged to one Samaldas 
Survey Nos. 7, 22, 23, 32, 35, 40 and 4i for Rs. 6,995. The mortgage 
purported to be with possession, but possession was not given to the 


mortgagee. 

On the 24th March, 1876, the plaintiffs mortgaged with possession 
to defendants Nos. 1 and 2 (Kalidas and Nagar Vallabb) Survey Nos. 22, 
23, 40, 41. 43 and 46 and five houses for Rs. 4,999. 

[545] In 1877 Samaldas sued on his mortgage and obtained a decree, 
in execution of which he attached the property comprised in bis mortgage- 
deed. Defendants Nos. 1 and 2 then applied to the Court that the proper- 
ty should be sold subject to their mortgage. The property was accordingly 
put up to sale, but Survey Nos. 22, 23 and 41 only were sold, enough money 
having been realized by their sale to satisfy the decree. 

At the auction sale the property was purchased by defendants Nos. 3 
and 4. Defendant No. 4 Durchased in his own right and defendant No. 3 
bought hevAxmi for defendants Nos. 1 and 2, with whom he was joint. The 
auotioo sale took place on the 4th February, 1881, and the purchasers 
recovered possession in or about October, 1882. 

In the year 1893 the plaintiffs brought the present suit to redeem 
the property comprised in the mortgage of 1876, with the exception of that 
portion of it which had been sold at the auction sale. 


% 


* Appeal No. 132 of 1694. 

365 



1896 

Jan. 21 

Appel- 

late 

Civil. 

21 B. 344. 


21 Bom. 546 Indian decisions, new series [Yo17 

The Judge held that the plaintiffs were entitled to a decree for redemp- 
tion of the property mentiooed in the plaint, hut he ordered them to repay 
to defendants Nos. 1 and 2 the whole of the original debt, viz., Rs. 4,999. 

The plaintiffs appealed. 

Ghanasham N. Nadkarni, for appellants (plaintiffs) : — The Judge 
requires us to pay the whole debt due to defendants Nos. 1 and 2 under the 
mortgage of 1«76. But as to part of mortgaged land, viz., Nos. 22, 23 and 
41, our equity of redemption was sold and is now the property of the 
defendants, who themselves bought it at the sale. They applied that 
these lands should be sold subject to their mortgage, and that was done. 
They, therefore, now hold those lands subject to their due share of the 
original mortgage-debt and the remaining lands which we now seek to 
redeem are only subject to the remaining portion of the mortgage-debt. 
But the order of the Judge makes them subject to the whole debt, thus 
exempting the land bought by the defendants. The debt should be 
apportioned on the whole of the mortgaged property — Moro Raghunath 
v. Dalaji Tnmbak (1) 

[546] Chimanlal H. Setaluad, for respondent No. 2 (defendant 
No. 2). 

Govardhanram M. Tripathi. for respondent No. 4 (defendant No. 4). 

JUDGMENT. 

Parsons, J. — In 1874 the plaintiffs mortgaged to one Samaldas 
for Bs. 6. 995 Survey Nos. 7, 22, 23, 32, 35, 40 and 41 (Ex. 70), but 
remained on in possession. In 1876 the plaintiffs mortgaged to the 
defendants Nos. 1 and 2 forRs. 4, 999 Survey Nos. 22, 23, 40, 41, 43, 46 
and five houses and placed them in possession (Ex. 56). 

In 1877 Samaldas sued on his mortgage and obtained a decree in 
execution of which be caused the property mortgaged to him to be 
attached. Defendants Nos. 1 and 2 then applied to the Court stating 
their mortgage and asking that their charge on the property might be 
continued (Ex. 21). Notices were issued to the parties to the decree, and an 
enquiry was held, the defendant’s deed of mortgage was found to be proved, 
and the Court ordered that“ in case of notifications being issued under the 
plaintiffs’ darkhast, the kind of interest that this anplicant puts forward 
should be mentioned.” The proclamation of sale accordingly mentioned 
the lien. It further stated that the right, title and interest of the plaintiffs 
as now existing was to be sold (Ex. 59). The memo, of the sale (50) 
contains these words: “ Making mention of the mortgage oharge of Nagar 
Valabb and Kala Kanji forRs. 4,999, the auction-sale is made so that only 
the right, title and interest of the defendants Pir Miya and Mamdu Miya 
alone will be sold.” 

At the sale only Survey Nos. 22, 23 and 41 were sold, enough money 
having been realised by their sale to satisfy the decree. Defendants Nos. 3 
aDd 4 were the purchasers. Defendant No. 4 was a purchaser in his own 
right, but defendant No. 3 bought benami for defendants Nos. 1 and 2, with 
whom he was joint so that really defendants Nos. 1, 2 and 4 are the pur- 
chasers and present owners. 

The certificate of sale states that " on the abovementioned patas (lots), 
Survey Nos. 22 and 23, there is the san lien of Nagar Valabh and Kala 
Kaoji under a deed for Rs. 4,999 ; and moreover [547] on the pata (lot) 
No. 22 there is the san lien of the abovementioned Nagar Valabh and Kala 


U) 13 B. 45. 
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Kanji under a deed for Rs. 600 ; and on pata (lot) No. 41 there is the 
mortgage lien of the said Nagar Yalabh and Kala Kanji claimable under 
the same deed for Rs. 4,999. Subjeot to these liens, which have been 
notified, the sale by auotion has been made.” The surplus money after 
satisfying the decree was paid to the plaintiffs (58). 

There oan, therefore, be little doubt on this part of the case as to what 
the defendants purchased. It is quite clear that they bought the land 
subjeot to the charge created by the deed of mortgage (56) and the defend- 
ant No. 4 admits that is what he bought (72). Of course, SamalJas need 
not have had the land sold subjeot to that charge, but he apparently did 
not oppose the application of the defendants Nos. 1 and 2 that it should 
be so sold, and by order of the Court it was sold accordingly. It was by 
the action of the defendants Nos. 1 and 2, the mortgagees themselves, 
that this was done, and they also became the purchasers of a share of their 
mortgagors in the mortgaged property. 

The position, therefore, of the parties is this : Survey Nos. 22, 23. 

40, 41, 43 and 46 and five houses are held still subject to the charge 
created by the mortgage-deed (Ex. 56). Defendants Nos. 1, 2 and 4 
have purchased the right the plaintiffs bad to redeem Nos. 22, 23 and 

41, but the plaintiffs have the right to redeem the rest of the property. 

The plaintiffs brought this suit practically for the purpose of redeem- 
ing this property, and the Assistant Judge has allowed them to do so. 
but only on payment of the full mortgage-debt of Rs. 4,999. This is 
wrong. It ignores the fact that the property purchased by the defendants 
was sold subject to the mortgage and is still burdened with the mortgage- 
debt. The plaintiffs can redeem a part of the mortgaged property since 
the mortgagees have themselves acquired the share of their mortgagors and 
so severed their interests under the mortgage. See Moro v. Balaji (1). 
This is also the present law under the Transfer of Proporty Act, ss. 60 and 
67. It will, therefore, have to be ascertained what proportionate amount of 
the mortgage-debt, is charged on the property [548] purchased by the 
defendants, for that has to be deducted from the whole amount in order to 
ascertain the amount that -the plaintiffs have now to pay. 

We ask the lower Court to find on tnis issue, viz., what proportionate 
amount of the whole mortgage-debG due under the Ex. 56 are the 
defendants liable for in respect of Survey Nos. 22, 23 and 41 ? 

Evidence oan be given by the parties, and the finding should be 
certified to this Court within a month. 

Issue sent down. 
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APPELLATE CIVIL. 

Before Sir C. Farran, Kt., Chief Justice and Mr. Justice Parsons. 


Bapu and others ( Original Defendants ) , Applicants v. VAJIR 
and OTHERS ( Original Plaintiffs ), Opponents.* [2 1st; January, 1896.] 

Civil Procedure Code (Act XIV o/1882), ss 551, 577 and 584 — Dismissal of appeals 
Power of the lower Court to amend decree alter dismissal of appeal— Practice- 
Procedure. 

The dismissal of an appeal under s. 551 of the Civil Procedure Code (Act XIV 
of 1882) leaves the dooree of the lower Court untouched, neither confirmed, nor 
varied, nor reversed, and it remains the decree of the lower Court which can 
amend it, in order to bring it into accordance with its judgment. 

[Dies., 22 M. 293 ; 4 C.L.J. 568 ; 8 P.R 1903 = 33 P.L.R. 1904 ; N.F., 30 A. 290 = 5 A. 
L J. 581 = 28 A.W.N. 109; 11 C.L.J. 159 = 5 Ind. Cas. 261 ; R., 10 M.L.J. 216; 
71 P.R. 1905 = 182 P L.R. 1905.] 


Application under the extraordinary jurisdiction of the Iligh Coarb 
(s. 622 of tbe Civil Procedure Code, Act XIV of 18821 against the decision 
of Rao Bahadur Cbunilal Maneklal, First Class Subordinate Judge of 
Dhulia, wiih appellate powers. 

The plaintiff sued to establish his right to have a mortgage-bond 
passed to him by the defendants registered under the Registration Act (III 


of 1877). Toe defendants having denied execution before the Registrar, 
registration of the bond was refused. 

The defendants denied execution of the bond. 

The Subordinate Judge (Rao Saheb Vamao M. Bodas) found that the 
execution of the bond by the defendants was nob proved. He, therefore, 
rejected the claim. 

[549] On appeal by the plaintiff the Judge found that the execution 
of the bond by the defendants was proved, and he passed tbe following 
decretal order : — 

“ I reverse the decree of the Court below and award the plaintiff s 
claim with costs. Costs of the plaintiff in both the Courts should be 
borne by the defendants in addition to their own."’ 

Tne defendants having preferred a second appeal (No. 653 of 1894), 
the High Court dismissed it under s. 551 of the Civil Procedure Code 
(Act XIV of 1882). 

Subsequently the plaintiff applied to the Judge for a review of biq 
judgment in appeal, on the ground that it was necessary that the decree 
should contain an order directing the registration of the document. The 
Judge ordered the decree to be amended as prayed for. The following is 
an extract from his judgment : — 

“Tne Code of Civil Procedure, s. 574 and s. 579 require that the judg- 
ment and decree of an appellate Court shall specify clearly the relief 
granted. The decree in the present case simply says ‘plaintiff’s olaim is 
awarded.’ The Registration Act, s. 77, says that the decree must be one 
directing the document to be registered. Under these circumstances, 1 
think the decree must be amended under s. 206 of the Code and not under 
s. 630 of the Code.” 

The defendants applied to the High Court under its extraordinary 
jurisdiction, contending that the decree of the Judge in appeal having been 
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superseded by that of the High Court in second appeal, the Judge had no 
power to pass any order either under s. 206 or s. 630 of the Civil Proce- 
dure Code ; that s. 206 was not applicable ; that the plaintiff having ap- 

s 20fi O InH?lT?7h Of judg “ enfc ’ 1 bhQ { ud 6 0 had n ° Power to proceed under 
for in the plaint ^ am0ndmenfc 1D the decree granted a relief not prayed 

, A n * si was issued, requiring the plaintiff to show cause why the 
order of the Judge should not be set aside. 

. Qovardhanram M. Tnpathi appeared for the applicants (defendants) 
in support of the rule.—Tbe Judge had no jurisdiction to amend the decree 
after our second appeal was dismissed by the High Court. The Judge's 
decree became merged in the decree of the High Court, and the application 

f? r “V® w - or l , SS0 J, a “ e | 1< lP® n . t of the decree ought to have been made to 
the High Court — Shivlal Kaliaas v. Jumaklal Nathji Desai (l) 

• Nexfc we say that the plaintiff’s application to the Judge was for 
review. The Judge, however, treated the application as one for the amend- 
ment of the decree. The procedure to be adopted under s. 206 of the Civil 
Procedure Code is quite different from that to be adopted under s 630 
and the Judge had no power to treat an application for review as an 
application for amendment. Further, the plaintiffs’ suit was for the 
registration of a mortgage- deed. 

The Judge allowed the claim. But the plaint originally did not con- 
tain a prayer for an order directing the registration of the document This 
was a fresh prayer made in the application for the amendment The Judge 
has by the amendment granted to the plaintiffs a relief which was not 
claimed in the plaint The Judge had no authority to do so, either by 
granting a review or the amendment of the decree. 

Gokaldas K. Parekh appeared for the opponent (plaintiff) to show 

cause.— The second appeal was summarily dismissed under s 551 of the 

Civil Procedure Code. The High Court did not confirm the decree A 

decree is drawn when a decree of the lower appellate Court is confirmed 

m second appeal, nut no decree is drawn when a second apDeal is dismissed 

Therefore, in the present ease, the High Court did not draw any decree 

and there bein g no decree of the High Court, the Judge's decree remained 

mtaot, and there was no decree in the High Court in which it could 
become merged. u,u 

There being no decree of the High Court, the only tribunal before 
which we could go for redress was the Judge. 

. , A3 l ° the ° tber poiow which have beeu urged, they are merely tech- 

nical, and such as the High Court will not entertain under its extra- 
ordinary jurisdiction unless substantial justice is defeated. 

Govardhanram M. Tripati, in reply Heading ss 551 577 *79 
2 of the Civil Procedure Code together it is clear® that an order passed 
under s. 551 is a decree. When the [531] lower appeal Courts dismTss 
appeals under s. 551, the parties come up to this Court in second appeal. 
But if eld order under s. 551 be Dot a decree thero pan Ko r- a 

appeal. It is, therefore clear that the order dismissing the second appTal 
in this case under s. o51 was a decree of the High Court, in which the 
decree of the lower appellate Court became merged. Moreovor fh« die 

missal of the appeal includes the confirmation of the decree, and, therefore 
the order of dismissal is virtually a decree. ’ 
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JUDGMENT. 

f . rban c J — This case differs from those which have bean 
cited to u-' in' that hero the decree of the lower Court has not been connrm- 
el bv the' High Court. The High Court, acting upon the power given 
to it bv s 051 of the Code of Civil Procedure, dismissed the appeal. The 
change Of’ language made in 1888 in that section by the Legislature shows, 
we think, that it was intended that there should be a difference between 
the results of a dismissal under it and 01 a confirmation under s. 077 , 
as indeed, we think, there must be. Dismissing an appeal is we think, 
refusing to entertain it as in the case of an appeal ms missed as bein b time- 
barred. Where an appeal is dismissed under s. ool, there is no decree 
of the High Court which can be executed, and the reasoning in the cases 

to which we have been referred does not apply. 

Mr Govardhanram argues that the dismissal of the appeal under 
8. 551 is a decree and appealable under s. 584. That may be c0 ° cede J- 
Still it is clearly not one confirming the decree of the ,OW0 r Court. It 

leaves the decree of the lower Court untouched, neither coufiimed no 
varied, nor reversed, and it remains, wo think, the decree of the lower 

C ° Ul The District Court had, therefore, jurisdiction to amend its decree to 
bring it into accordance with its judgment. The other objections are of 
such a technical and unsubstantial character that we need not further 

consider them. 

Rule discharged with costs. 

Rule discharged. 


21 B. 552. 

[552] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 

DADABHAI JAMSETJI ( Original Plaintiff ), Appellant v. MaNEKSHA 
SORABJI [Original Defendant). Respondent. [23rd January, 1896.J 

Limitation-Limitotion Art ( X V oi 1 87 7 ) . a. 5-Sufficient cause -Appeal-Time for 
presenting appeal — Afpeal to wrong Court . 

The presentation oi an appeai to a wrong Court under a banal m j, 8 ‘ a ^'S 
be “sufficient cause” within the meaning oi s. 5 oi the Limitation Act 

1877). 

Sitaram v. Nimba (1) explained. 

[R., 34 G. 210 = 5 C.L J. 380 ; 23 A.W.N. 39; 19 I«d. Cas ^ 15 M.0.0.B 9M; 

R. (1907) 3H. Qr. Limitation 15 ; Cited. S I .L.R. 1914- 23 P.W. . 

lnd. Cas. 86. j 

SECOND appeal from the decision of T. Hamilton, District Judge of 

SUta The plaintiff sued the defendant in the Court of the First Class Sub- 
ordinate Judge of Surat, His suit was dismissed on the 21st August, 189L 
On the 24th November. 1891, the plaintiff presented an appeal to the 
High Court, and it was duly admitted by a Judge on the 12th F . 5^ 
1892. Ou the 9th Jan uary, 1893, the appeal was hoard by _____ 

• Second Appeal No. 77 of 1895. 

(1) 12 B. 320. 
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Bench of the High Court, whioh held that it did not lie to the High Court, 
and ordered that the petition of appeal should be returned for presentation 
to the proper Court. 

On the 10th January the petition was returned to the plaintiff, and 
it was presented by him to the Distriot Court at Surat on the 11th of 
January, 1893. 

The District Judge of Surat dismissed the appeal ou the ground that 
it had been presented after the period allowed by Jaw for the presentation 
of apueals had expired. He observed : — 

“The appeal was presented to the High Court just within the prescri- 
bed period for appeal, viz., 3 months, i.e., 2 months beyond the Lime 
allowed for appeal to the proper Court, viz , the District Court. 

“ Plaintiff’s pleader says that his client was taken ill immediately after 
the judgment of the lower Court was pronounced and wants to be allowed 
to file affidavits to that effect. But it is nob pretended even that plaiutiff 
would have presented his appeal to the High Court earlier than he actually 
did, or rather that it was actually presented for him by his step-brother. 
The appeal was in time for the High Court in spite of plaintiff’s danger- 
ous illness, and no number of affidavits can affect the defendant’s 
contention that the appeal is barred here. 

[553] “ The whole time which elapsed before plaintiff presented his 
appeal in the wrong Court cannot be deducted under the clear ruling in 
I. L. R., 12 Bom. 320, which is binding on this Court. The appeal is two 
months beyond time, and must be dismissed with costs." 

From this decision the plaintiff preferred a second appeal to the High 
Court. 

Govardhanram M. Tripathi, for the appellant (plaintiff). — The plaintiff 
believed that his appeal lay to the High Court. He presented it there in 
time, and it was admitted. The High Court, however, subsequently held 
that it was net the proper Court for the plaintiff’s appeal. The plaintiff’s 
mistake was made in good faith, and the circumstances constitute “sufficient 
cause’’ within the meaning of s. 5 of the Limitation Act (XV of 1877) — 
Huro v. Surnamoyi (1) followed in Krishna v. Ghathappan (2). The case 
of Sitaram v. Nimba (3) relied on by the Distriot Judge is no authority in 
this case. In that case the memorandum of appeal was not returned by 
the Court, as here, for presentation to the proper Court : see also Shrimant 
Sagojirav v. S. Smith (4). 

Nagindas T. Marphatia for Ganpatrao S. Ran, for the respondent. — 
The time for presenting an appeal to the District Court is one month 
[thirty days] from the date of the judgment appealed against. But in 
the present case the appeal was not presented to any Court until after 
the lapse of one month from the date of the judgment. The plaintiff was 
negligent, he must suffer the consequences. The period that elapsed 
between the 21st August, 1891, the day on which judgment was 
pronounced in the suit, and the 9oh January, 1893, when the High Court 
decided that no appeal lay to it, was wasted by the plaintiff. He ought 
during that time to have discovered his mistake without waiting for the 
High Court to find it out for him. Ignorance of law is no excuse — 
Jag Lai v. Ear Narain (5) ; Ramjiwan v. Chand (6) ; Husaini Begam v. 
The Collector of Muzaffarnagar (7) ; Bechi v. Ahson-ullah- Khan (8) ; 
■Govmda v. Bhandari (9). 

(2) 13 M. 269. 

(5) 10 A. 524. 

(8) 12 A. 461. 
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JUDGMENT. 

[554] JaRDINI”, J. — Tho admittod dates are as follows: — O q the 
21 t August, 1891, the Subordinate Judge passed a decision. On the 
24th November, the plaintiff presented an appeal to the High Court, 
which was duly admitted by a. Judge on the 12fch February, 1892. The 
Hi ’h Court decided on tho 9th January. 1893, that the appeal did no, 
lie to it, and ordered the return of the petition for presentation to the 
proper Court, which return was mado on the 10th, and presentation on 

the 11th January, 1893. 

We are satisfied that, in acting on the opinion that the appeal lay 
to the High Court, tho plaintiff used good faith; aud the admission of the 
appeal by a learned Judge confirms this view. The District Judge has, 
however, ruled as follows:— “Tho whole time which elapsed before plaint- 
iff presented his appeal in tho wrong Court cannot bo deducted under the 
clear ruling in Si tar am v. Nimba (1) which is binding on this Court. The 
appeal is two months beyond time, and must be dismissed with costs. 
We are of opinion that tho learned Judge is wrong, and that under the 
circumstances there was sufficient cause to extend the time for admitting 
the appeal within the meaning of that phrase in 9. 5 of tho Limitation 

Act (XV of 1877). 

But we find that iu tho case cited, Sitaram v. Nimba (1), West and 
Birdwood, JJ., held on the construction of s. 5 of the Limitation Act (XV 
of 1877) that mere ignorance of law cannot be recognized as a sufficient 
reason for delay ; and although such a dictum must be taken as made with 
reference to the particular case, Richardson v. Mellish (2). the use of 
general expressions led the District Judge to treat the judgment as ruling 
that the maxim *' Ignorantia legis 7ion excusat" excludes from s. 5 all 
cases where the cause of not presenting an anneal in time is that it bad 
first been presented to a wrong Court. Mr. Nagindas has relied on Jag 
Laly. Bar Narain (3) in support of this view ; but we think it clear from 
the report that the learned Judges held that, if the presentation to the 
wroDg Court was shown to have been attended with bona fides , s. 0 
might apply; although the mere profession of ignorance of the law was 
not enough by itself. In Bamjiwan v. Chand (4) it is said : It [555 J is 
no excuse merely to say that they preferred their appeal to a wrong Cour 
by mistake” and also that to get the indulgence of s. 5, they must show 
bona tides. Hvro v. Surnamoyi (5) is an authority for holding that where 
the period was exceeded by a bona fide mistake as to which Court o 
appeal lav, although the appeal was not presented to the wrong Court, 
s. 5 might be applied by the Court. That case is followed by the High 
Court of Madras in Krishna v. Ghathappan (6), a case on all fours 
with the present. The learned Judges say: “ We think that s. 0 

gives the Courts a discretion which in respect of jurisdiction is 0 
be exorcised in the way in which judicial power and discretion ought to 
be exercised upon principles which are well understood ; the wor s 
“ sufficient cause" receiving a liberal construction so as to advance sub- 
stantial justice when no negligence, nor inaction, nor want of bona fides 
is imputable to the appellant.” 

We think the above is a correct interpretation of s. 5. The words 
“sufficient cause” are wide; and as is said In re Manchester Economic 


(2) 2 Bing. 229 (248). 
(5) 13 C. 266. 
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Building Society (1) per Brett, M. R., “ the Court has the power to grant 
the speoial leave, and, exeroising its judicial discretion, is bound to givo tho 
special leave, if justice requires that leave should be given.” At p. 503, 
Bowen, L. J., relies on the judicial nature of the discretion as meeting the 
argument from inconvenionoe. Pritchard v. Pritchard{ 2) is another 
authority of the same tenor. 

We do not think the learned Judges who decided Sitaram v. Nimba, 
intended to lay down that the maxim of law quoted must be imported into 
every matter arising under s. 5 ; and the language used does not necessarily 
mean that. We, therefore, agree with the other High Courts in their 
construction of the section. 

The Court now reverses the order of the District Judge and admits 
the appeal and refers it to the District Court for disposal according to law. 
Costs of this appeal on the respondent. 

Order reversed. Appeal admitted and referred for disposal . * 
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[556] APPELLATE CIVIL. 

Before Sir C. Farran, Kt ., Chief Justice , and Mr. Justice Parsons. 


Annaji RAGHUNATH Gosavi AND ANOTHER ( Original Defendants ), 
Appellants v. Narayan Sitaram and others ( Original Plaintiffs), 

Respondents .* [27th January, 1896.] 

Trust -Trustee— Devasthan— Manager— Hereditary trustee— Mistake by trustee as to 
true legal position— Management lax and improvident, but not fraudulent and 
dishonest— Appointment of a devasthan committee — Scheme of management. 

A mistake by a heroditary trustee of a devasthan as to his true legal position 
does not of necessity afford a ground for removing him from his post of manager 
and entrusting it to new hands, 

The management of a devasthan being found to be Ux and improvident, but 
not fraudulent and dishonest, the Court declined to remove the manager, but 
appointed a devasthaD committee to supervise and control him, and framed a 
scheme for the management of the trust. 

[F , 28 M. 319 = 15 M.L.J, 133; R., 12 Ind. Cas. 449 = 21 M.L.J. 952=10 M L.T. 356 
= (1911)2 M.W.N. 387; 16 Ind. Cas. 225 = 23 M.L.J. 134 = 12 M-L.T. 269; 
D,, 2 O.L.J. 460.] 

Appeal from the decision of S. Tagore, District Judge oi Satara. 

Suit under s. 539 of the Civil Procedure Code (Act XIV of 1882). 
The plaintiffs prayed for the removal of tho defendants as trustees and 
managers of a certain devasthan situate in the Satara District ; that 
trustees should be appointed by the Court to manage it ; that proper 
direction as to its future management should be given by the Court, &c., 
Ac. 

The defendants contended that the suit wa3 not maintainable under 
s. 539 and denied the allegations of the plaintiffs with regard to their 
misconduct and the mismanagement of the property. 

The Judge found that the endowment was a trust for public, religious 
and charitable purposes, that the suit was rightly brought under s. 539 of 
the Civil Procedure Code, and that there had been misman agement by 

• Appeal, No. 46 of 1895. 

(2) 14 Q. B. D. 55. 


(1) 24 Oh. D. 408 (497). 
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the defendants in the administration of the trust. He, therefore framed 
a certain scheme for the management of the sansthan, without, however, 
removing defendant No. 1 from his office as trustee. The lollowing is an 

extract from his judgment : 

“ With regard to the third issue (namely, whether there has been any 
mismanagement bv the defendants in the administration of the trust ?) 

I am of oninion that [557] the trust property has not been properly 
managed. Defendant No. 1 does not appear to take an intelligent interest 
in the affairs of the sansthan, and, as far as I can judge, he is not a good 
manager. The accounts are left unsigned, and I doubt whether defendant 
No 1 ever takes the trouble to examine them. lie has lent his pnvate 
money on interest to the shrine. The estate is largely involved in debt 
and yet a math and a roandap have been erected at a cost of Ks. 

The defendant admits that the debts amount to Rs. 10,000. Several lands 
have been let on permanent, lease to rayats, and ono property is admitted 
to have been mortgaged. If the plaintiffs' witnesses are to be believed, pro- 
per attention is not paid to the celebration of the customary festivals and 
the maintenance of the annachatra. Considering the state of confusion 
and indebtedness in which the affairs of the sansthan are, I cannot wonder 
if these things are neglected. I cannot say. however, that any instance 

of fraudulent or dishonest misappropriation of the sansthan funds nad 

bcon brought home to the defondants. The plaintiffs have failed to satistv 
the Court that the defendants wove guilty of gross misconduct or gross 
dishonesty, or that they were guilty of any defalcations or misappropria- 
tion. Under all the circumstances I do not consider it necessary to taKe 
the extreme step of removing defendant No. 1 from the trusteeship, 
the samo time, considering the way in which the endowment has been,, 
generally mismanaged, and the defendants’ assertion of their right to treat 
the trust proverrv as their private estate, it appears to me that the object 
of the endowment will be frustrated, and the estate will be brought to tne 
verge of ruin, if the present management is allowed to continue withou 
sufficient checks and safeguards. There can be no doubt that the sansthan 
is at present charged with debts some of which at least ought nevel 

have been thrown on it. It should be freed from such burden and resent- 
ed in its integrity to the sacred and charitable purposes for which it was 

intended.” 

The defendants appealed and the plaintiffs preferred cross-objectioDS 

under s. 5G1 of the Civil Procedure Code. 

Macphcrson (with Daji A. Kharc), for the appellants (defendants). 

Lane (Advocate-General with Vasudeo R. Joglekar), for the lespon ^ 
ents (plaintiffs). 


JUDGMENT. 

FarRAN, C.J. — This was a suit filed by tho plaintiffs under s. 539 
of the Civil Procedure Code against the defendants who are managing 
devasthan property described in the pleadings. The plaintiffs praye # 
the defendants might be removed from the management of the devas, a » 
and that trustees should be appointed by the Court to manage it , 
proper directions to regulate its future management should be S iven 
the Court : and that such other orders should be passed for its manag 
ment as the Court should think fit. _ 

[558] The District Court of Satara has come to certain findings whic 
have not been questioned in the appeal before U9, and which may be a 
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to be ootioluaively established. They are : (1) That the endowment is a 
trust for public, religious and oharitable purposes. (2) That a suit like the 
present is in respect of it maintainable under the provisions of s. 539 of 
the Civil Procedure Code. 

The position in connection with the sansthan which the defendants 
hold has not been exactly defined by the District Judge, but he has 
assumed that they are its hereditary managers and trustees. That 
appears to be their true possession. The decree or award of the Peishwa 
in A.D. 1777-78 (Ex. 87) contains the following passage —“ You ” 
(Raghunath Gosavi), “ your sons, grandsons, &c., from generation to 
generation should enjoy a moiety of the saranjam of the shri {i.e., deity), 
and the income of the offerings placed before the shri, whatever the same 
may come to, and continue to perform the annual festivals, distribute food, 
and please [i.e., feed) the Brahmaus. Be this known ! The 6th Moon of 
Moharrum (5th February, 1778). The order is valid.” 

The first defendant is the eldest lineal descendaut in the male line of 
Raghunath Gosavi. The second defendant, his son Raghunath Annaji, 
assists him in the management of the eudowment. The District Court, 
while recognizing its jurisdiction to remove even an hereditary manager or 
trustee for misconduct in his office ( Chintainan v. Dhondo (1)) in the 
exercise of its discretion has declined to remove the aefeudant Annaji 
Raghunath from his trusteeship, but has appointed a devasthan committee 
which virtually supersedes him. Against that judgment the ddeudants 
have filed au appeal, while tbe plaintiffs have taken cross-objections asking 
for the removal of the defendants from the management and for accounts. 

After a careful consideration of tbe evidence in the case we have come 
to the conclusion that sufficient ground has not been showu to justify us 
in interfering with the discretion of the District Judge refusing to remove 
the defendant Annaji from [559] the trustteahip. It is doubtless true that 
that defendant has asst rted claims in connection with the devasthan 
inconsistent with bis true legal position as found by tbe District Court. 
His idea was that he was entitled to manage the endowment free from 
control and very much as though he was its absolute owner. There was, 
however, much in the documents in his possession to foster that feeling in 
his mind and especially in the award of A. D. 1777-78 to which we have 
referred. The judgment in the Chinehwad Sansthan case (1) has now 
shown that such a view was wholly erroneous, and that the Courts will 
exercise the fullest supei vision over such endowments and will take care that 
their income is properly and legitimately expended so as to ensure tbe due 
fulfilment of the objects which their founders and their benefactors from 
time to time bad in view. But it would, we think, be going too far to bold 
that a mistake by the defendant as to his true legal position, as disclosed 
by the light of the English authorities upon the subject, should of 
necessity afford a ground for removing an hereditary trustee of such an 
institution as this from his post of manager and entrusting it to new 
handB. “ Where the Court sees nothing but mistake while it gives directions 
for the better management in future it refuses to visit with punishment 
what has been transacted in time past.” See Lewin on Trusts, p. 936 (8th 
ed.), and cases there cited. Counsel for the appellants assures us that the 
defendants now recognize their true position. If after this they err, the 
plea of ignorance will no longer be open to them. The District Judge has 
acquitted the defendants of fraudulent or dishonest misappropriation of 
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the sansthan funds, and we think that no such misconduct has been 
brought home to them upon this appeal. 

The Advocate-General in support of the cross-objections has principally 
relied upon the evidence of Raghunath Babaji (Ex. 79), a servant of the 
sansthan, who in cross-examination deposes that “ when the math borrows 
money at interest from the defendant as from a savkar, interest is paid to 
him ” and “ defendant sometimes borrows from the math funds. I cannot 
remember his doing so at interest.” No particulars were obtained from 
the witness. The defendant was not questioned upon [560] the subject. 
In re-examination Raghunath says : “ Wo borrow moneys from defendant 
with or without interest . . . He sometimes borrows money from 

savkarsto accommodate the sansthan.” In this state of the evidence we 
cannot find that any thing serious on this head is proved against the 
defendants. 

The grants in miras for premiums and the two mortgages may be 
evidence of had management, hut are not of dishonesty. The moneys 
received on the making of the grants in miras and those raised on the 
mortgages were credited in the books of the sansthan to be applied to its 
purposes, or at all events the evidence is to that effect, and it is not 
disproved. 

The case as to the building materials of the sansthan wall and as to 
trees of the sansthan being used by the defendants is not established. 

The defendants, or the defendant Annaji, however, appear to owe 
money to the sansthan and to have done so for somo time. This is 
improper, and such sums as they or he owe to the institution they or he 
must repay. The amount should be ascertained in execution. But beyond 
this wo see no necessity for taking a general account of tbe defendants’ 
management, and, moreover, it was not specifically asked for in the plaint. 

The District Judge has found that the management of the defendant 
Annaji has been lax and improvident, if not negligent, and we agree with 
him in that respect ; and that it is desirable that efficient means of 
supervision and control over tho defendants and tbe manager of the 6ans- 
than for the time being should be adopted. At the same time we think that 
tho actual management, should rest with the manager. The scheme which 
the District Judge has drawn up, therefore, appears to us to need modifica- 
tion and amendment. 

We would amend it by substituting the following — 

(1) Appoint a devastlian committee of three persons to supervise 
the management of tho devasthan and of its property and to give general 
directions for their due administration. 

(2) Let it consist of (as in the Chinchwad Case) one member to be 
selected from amongst the descendants of Raghunath Gosavi [561] who 
may, but need not, be the manager for the time being of the devasthan ; 
one member to be selected from the descendants of the junior branches of 
tbe family of the original grantees ; one member to be selected by, or in 
accordance with the absolute discretion of, the District Judge of Satara, 
which member may, but need not, be an officer of the Court. 

(3) The District Judge of Satara shall nominate the said members 
after ascertaining from the members of the family or in such other 
manner as he may deem desirable who are eligible to act as sach and 
what their qualifications are. 

(4) The members of the committee shall hold office for life, but it 
shall be competent to the said Judge, of his own motion, or upon the 


376 



XL] 


ANNAJI V. NARAYAN 


21 Bom. 562 


application of any person interested in the devasthan, to remove from the 
committee any member who may be found to be unfit or incompetent to 
oontinue a member of the committee. 

(5) Upon the d-eath, resignation or removal of any member of the 
committee, the District Judge shall proceed to appoint another person in 
his place in the manner above sot forth. 

(6) It shall be the duty of the manager for the time being — 

(а) To tnanago the devasthan in accordance with the ancient 
practice, but subject to the directions of the committee to the 
extent hereinafter provided. 

(б) To keep in hia charge all the moveable and immoveable pro- 
perty of the devasthan and to recover the rents and profits of 
the same, and to defray all reasonable and necessary expenses 
connected with the devasthan. 

(c) To keep true and correct accounts of all moneys received and 
disbursed for, or on account of, the devasthan and to produce 
the accounts whenever called for by the committee and to 
afford them every facility for conducting their inquiries and 
discharging the duties of their office. 

(d) The manager shall not have power to alien, mortgage or charge 
the property of the devasthan or to grant land on miras or 
other perpetual tenure. 

[562] (7) The duties of the devasthan committee shall be as 
follow 8 : — 

(а) On taking charge of their office to examine the accounts and 
ascertain, (1) the net income of the sansthan, (2) the extent 
of its liabilities. 

(б) The committee may from time to time examine the accounts 
of the sansthan, and after the accounts of each year are com- 
plete shall meet to examine, audit and pass the same. 

(c) To give directions so that the expenditure shall be kept within 
bounds and to provide for its distribution to its legitimate 
purposes, including the salaries of servants ; and to make 
provision for the payment of interest upon the debts due by 
the devasthan and for the payment of such debts hv decrees. 
Out of the anoual income Rs. 1,000 should be set apart 
annually aud applied towards the liquidation of the debts of 
the sansthan and the residue to its customary expenses. On 
the liquidation of the debts the amount of Pvs. 1,000 above 
referred to should be carried to the general funds of the sans- 
than. When the affairs of the sansthan are placed on a sound 
footing, its surplus funds should be deposited in a Bank or put 
in some safe and profitable investment as the committee 
may think fir,. 

(d) To see that the fairs and festivals at the chief place of the 
sanBfchan are duly held at the proper time, and that the fur- 
niture, jewels, utensils. &c., are kept in proper custody and 
brought to proper uses on suitable occasions. 

(e) With the permission of the District Judge, but not otherwise, 
to mortgage any portion of the property of the devasthan in 
order to pay off the debts now due by the devasthan, making 
provision in such mortgage for the payment of the same by 
instalments. 
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The amount of the debt (if any) due by the defendants to the devas- 
fchan when ascertained in execution and paid should be applied to reduce 
the debts duo by the devasthan. The parties shall be at liberty to apply 
to the Court for further directions in the working out of this decree. 

[563] The decree will be varied in the above particulars, and in all 
other respects will be confirmed. The parties to bear their own costs. 

Decree varied. 


21 B. 563. 

APPELLATE CIVIL. 

Before Sir C. Farran Kt.. Chief Justice , and Mr. Justice Parsons. 


Ganesh Jagannatu Dev ( Original Defendant), Appellant 
v. Ramciiandra Ganesh Dev and another ( Original Plaintiffs ), 

Respondents .* [27th January, 1896.) 

Probate— Ax plication by executors for probate— Order rtfusing probate— Subsequent suit 
by executors as persons entitled under will to proper In of deceased— 'Res. judicata— 
Probate and administration Act (F of 1881), s. 12. ch. V, ss. b9 and 83 — Succession 
Certificate Act (VIII of 1889). 

The plaintiffs applied to tho District Court :« t Poona under the Probate and 
Administration Act (V of 1881) for probate of a will of which they were appointed 
executors. Tho defendants opposed tbeir application, and on appeal the High 
Court rejected it, holding that on the evidence the execution of the will was not 
proved. The plaintiffs thereupon filed the presont suit as the persons benrfi- 
ci illy entitled under the will for a declaration that tho properly of the deceased 
bt longed to them, and for an injunction to restrain the defendant from 
nbs meting them in the enjoyment of it. The defendant contended that the 
suit was barred as res judicata. 

Held, that this suit was not barred by the order refusing probate of the will. 

The rofusal]to grant, probate does not conclusively show that the will propounded 
is not the genuine will of tho tcsiator. 

[F., 2 N.L.B. 123 ; R., 12 C.L J. 185 = 14 C.W.N. 924 =7 Ind. Cas. 126; 13 C.L.J. 
547 = 15 C.W.N. 1021 = 10 Iud. Cas. 434.] 

Appeal from the decision of W. H. Crowe, District Judge of Poona, 
reversing the decree of Rao Sahob P. V. Gupte, Subordinate Judge 
of Haveli, and remanding the case for re-trial. 

In the year 1890 the plaintiffs as executors appointed thereby applied 
to the District Court at Poona for probate of the will of one Jagannath 
Gajauan Dev. 

The defendant opposed the application, which, however, was granted, 
and an order was made ordering probate to Issue. 

The defendant appealed to the High Court, which, reversed the order 
of the Judge, holding that, on the evidence before the Court, due exeoution 
of the will was not proved. (See Printed Judgments for 1891, p. 194.) 

[564] The plaintiffs then filed this suit in the Subordinate Judge’s 
Court as persons beneficially entitled under the will for a declaration that 
the property of the deceased belonged to them and for an injunction 
restraining the defendant from obstructing their enjoyment of it. 

The defendant contended that the suit was barred by the previous- 
order of the High Court rejecting the application for probate. 


Appeal No. 39 of 1895 from order. 
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The Subordinate Judge dismissed the suit, holding that having regard 
to s. 83 of the Probate and Administration Act. (V of 1881) the decision 
of the High Court operated as res judicata between the parties. 

On appeal by the plaintiffs the Judge reversed the decree and 
remanded the case for re-trial and determination on the merits under s. 562 
of the Civil Procedure Code (Act XIV of 18821. 

The defendant now appealed to the High Court against this order 
of remand 

'Nagindas T. Marphatia, appeared for the appellant (defendant). — The 
plaintiffs base their claim in this suit on the will which this Court has 
refused to admit to probate. We submit that this order of refusal is bind- 
ing and conclusive, and cannot be questioned in this suit. An order holding 
a will to be proved is a decree in rem — Komollochun v. Nilruttun (l). This 
order must be equally conclusive. The parties hero are the same and 
cannot re-open the question. The issue as to execution of the will was, 
in effect, raised between them and was finally decided. 

(PARSONS, J. — Is it necessary to have probale for the purposes of 
filing a suit to recover property ?] 

Probate i9 necessary for the purposes of administration. 

Ramdatt V. Desai appeared for the respondents (plaintiffs). — In this 
case the Hindu Wills Act does not apply, and it is not necessary to take 
probate — Shaik Moosa v. Shaik Essa (2). Fuvtber in order that a finding 
may operate as res judicata, it must bo a finding in a suit. The former 
proceedings were not in a suit. [565] but in a miscellaneous application. 
That finding, however, was merely that the will was not proved. That 
means that the will was neither proved nor disproved. A finding of '.his 
nature cannoo prevent U9 from bringing a fresh suit to establish our title 
— Bayuji Jagannath and another (3) ; Arunmoyi v. Mohendra (4). See 
also s. 149, cl. (6) of the Probate and Administration Act (V of 1881). 

It is the grant of the probate that operates as a judgment in rem, but 
a refusal to grant probate on the ground that the will was not proved 
cannot do so. Section 59 of the Probate and Administration Act makes 
the grant of probate conclusive, but. it makes no similar provision as to a 
refusal of probate. 

Again, this suit has been brought in the Subordinate Judge’s Court. 
It could not be brought in the District Court in which the application for 
probate wa3 made. Under s. 13 of the Civil Procedure Code (Act XIV 
of 1882) the suit must be such as could have been brought, in the District 
Court in order to make the finding in the former proceeding res judicata. 
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JUDGMENT. 

EaRRAN, C. J. — The plaintiffs in this case had applied, under the 
provisions of “The Probate and Administration Act, 1881,” for probate of 
the will of Jagannath Gajanan Dev, who died at Chinc-hwad on the 19th 
August, 1890, of which will they alleged themselves to be executors. The 
High Court, in appeal, on the 14th July, 1891. rejected the application on 
the ground that on the evidence before the Court due execution of the will 
was nob proved. The present defendant had entered a caveat against 
that application ; and had anpealei against the order of the District Judge 
of Poona, who had in the first instance granted it. The proceedings were 
accordingly contentious proceedings under s. 83 of the Act. 


(1) 4 0. 860. 
(3) 20 B. 674. 
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The plaintiffs have now filed the present suit as the persons beneficially 
entitled under tho will for a declaration that the propet ty of the deceased 
belonged to them and for an injunction to restrain the defendant from 
obstructing them in the enjoyment of it. The defendant contended before 
the Subordinate Judge that the suit was barred as being res judicata, and 
his [566] plea was allowed. The District Judge, on appeal, held that it 
was not so b irred, arid remanded the suit for trial upon the merits. 
Against that remanding order the defendant has preferred the present 
anneal. 

We agree with the District Judge that the order on appeal of the 
High Court of the 14th July, 1891, does not debar tho plaintiffs from 
filing the present suit. The judgment in Siiaik J\Joosa v. Shaik Essa{ 1) 
determines that such it suit as the present can bo maintained by a Hindu, 
in cases to which, as heir, the Hindu Wills Act is not applicable, without 
the necessity of proving the will under Act V of 1881. The circumstance 
that the Court has refused to grant probate of the will clearly cannot 
render probate necessary in cases in which it was optional for the party 
interested under the will to apply for it. It merely relegates the parties 
to their former position. 

The contention ol the pleader for tho appellant was, that as tho grant 
of probate under the Act is conclusive proof, so long as the grant 
remains unrevokod, of the title of the executors and of the genuineness of 
the will admitted to probate — Komollochun v. Nilruitun (2), a similar 
consequence, hut in au opposito sense, must flow from the refusal of the 
Court to grant probate. This is not so. The conclusiveness of the probate 
rests upon the declared will of the Legislature as expressed in ss. 59 and 
12 of the Act. There is no section which declares that any corresponding 
result in an opposite sense shall flow from the refusal to grant it.. From 
a refusal to graDt probate it by no means follows that in the opinion of 
the Court the will propounded is not tho genuine will of the testator. 
may be based on entirely different grounds. Doubtless under the provisions 
of Act VII of 1889 such a refusal, until a fresh application shall be 
successfully made, may operate to prevent too executor recovering debts due 
to the deceased, but it has, so far as we know, no othor disenabling effect. 

It has, however, beeu further argued that the issue which has to be 
determined in this suit has already been directly and substantially in issue 
and has been hoard and determined between [567] the same parties in the 
contentious proceedings taken under Chap. V ol Act V, 1881. In point 
of fact, however, no issue was ever raised throughout these proceeaing9, 
and tho High Court only held that on the evidence on the record the due 
execution of the will had not been proved. It came to no conclusion as to 
whether it was a forgery or uot. Such a finding caunot, we think, be 
treated as a final decision of the Court upon the genuineness or otherwise 
of the will. Tiie Act does not in express terms preclude a fresh application 
on tho part of the executors when they are in a position to support it with 
more complete proof. . , 

Without, therefore, deciding whether, if an issue upon the question of 
forgery had been raised and decided.it would have concluded the parties 
in the present suit, we are of opinion that the decision of the District Court 
in the present case is correct, and we accordingly confirm the order with 
costs on the appellant. 

Order confirmed. 


(1) 8 B. 241. (2) 4 C. 360. 
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Before Mr. Justice Jar dine and Mr. Justice Ranade. 


YADAO BABAJI SURYARAO [Original Plaintiff), Appellant v. 
Ambo AND OTHERS ( Original Defendants), 
Respondents * [28tb January, 1896.] 
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Mortgage — Apport\o>iment of mortgage-debt— Question of apportionment first raised in 
second appeal — Practice. 

A plaintiff, who had purchased part of certain mortgagod property and sued for 
possession, obtained a decree ordering that ho should get possession on payment 
of the whole mortgage-debt. He did not in the lower Courts ask that the 
mortgage-debt should be apportioned, but did so in second appeal to the High 
Court. Under the circumstancos the High Court refused to interfere with the 
decree. The plaintiff had a remedy by suit for contribution. 


SECOND appeal from the decree of L. G. Fernandez, First Class 
Subordinate Judge, A. P. of Tiiana. 

In 1885 the first and second defendants mortgaged the plots of land 
in dispute together with some other land for Rs. 300 to one Martand. 

[ 568 ] In 1890 they sold the lands in dispute to the plaintiff for 
Rs. 300 and executed a sale-deed to him. 

In 1893 Bhaskar (defendant No. 3), who was the heir of Martand, sued 
them on Martand’s mortgage and obtained a decree for Rs. 600 As 
defendants Nos. 1 and 2 could not pay this sum within the time allowed 
by the decree, they received Rs. 200 move from Bha=kar (defendant No. 3) 
and sold him tbe lands. 

The plaintiff now sued defendants Nos. 1 and 2 for possession of the 
land sold to him in 1890. Defendant No. 3 was subsequently added as 
a party. 

Defendants Nos. 1 and 2 alleged that, although they had executed 
the sale-deed to the plaintiff, he had not completed the sale by paying 
the purchase-money, and they, therefore, had sold the lands in question 
together with the other mortgaged property to Bhaskar (defendant No. 3). 

The Subordinate Judge found that Bhaskar (defendant No. 3) 
had purchased with knowledge of the previous sale to the plaintiff 
and he ordered that possession should be given to the plaintiff on his 
payiog Rs. 600 (the amount of the decree on the mortgage) to Bhaskar 
(defendant No. 3), and passed a decree accordingly. 

In appeal the Judge confirmed the decree. 

The plaintiff appealed to the High Court, contending that as the 
mortgage to Martand included other property, tbe whole of the mortgage- 
debt should not be made payable out of the lands which he (the plaintiff) 
had purchased. 

Narayan G. Ghandavarkar and T. R. Kotwal, for the appellant 
(plaintiff). — The burden of the mortgage-debt ought to be apportioned 
between tbe plaintiff and defendant No. 3, who have each bought a part 
of the mortgaged property. It is inequitable to order the plaintiff to pay 
the whole — Lomba v. Vishvanath (1) ; Nawab Azimut Ali Khan v. 
Joivahir (2). 


• Second Appeal No. 271 of 1895. 

(1) 18 B. 86 (91). (2) 13 M.I.A, 404. 
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Mahadcv B. Choubal, for the respondents.— It is too late now to 
raise the question of anportionment. The debt caDnot be [569] apportioned 
without taking evidence of the respective values of the lands. 

JUDGMENT. 

JaRDINE, J.— It has been admitted that the plaintiff might have 
been entitled, on pleading it in the Courts below, to the benefit of the 
doctrine of apportionment of the mortgage-debt over the two paits s oi the 
mortgaged property, as in Lomba v. Vishvanath (1). W e have been u ge 
E pats' a similar decree, and thus allow the sum to be paid to be ascer- 
tained in execution, although the matter does not appear to have been 
mooted in the Courts below, or suggested itself to either of Juf,pes - 

Such a course prolongs litigation, and tends to draw to the Bdgh Court 
matters which are more easily determined by lower Couits, a result 
objected to in Queen-Empress v. Chagan (2). Where otherwise there mig t 
bo a failure of iustice, especially where there is uo other remedy, oi wh e 
some special circumstance exists, such as the deep ignorance of . a party 
the intricacy of tho law, or the passing of a new statute, oi o a ]udg 
altering tho interpretation, such indulgence, as has been sought, has often 
been given. But it is not denied that tho doctrine of apportionment is 
not one of recent introduction into the mofussil ; and we see no oiroum- 
stance, and have been shown no authority, for treating it in a specia 
way. It is admitted that the plaintiff has a remedy by suit for contribu- 
tion. We refrain, therefore, from interfering with the decree on the above 

ground. 

We Dotice that the lower Court of appeal has failed to give effect 
in its decree to its finding that the plaintiff is entitled to the r eQ t claimed, 
namely, Rs. 30. from the defendants Nos. 1 and 2. We, theref re. 
amend the decree by making that provision; and in other respects couhr 
it. Costs of his appeal on the appellant. 

'I~'\ . .A. > A /> N <V> /7 /)/? 
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[570] APPELLATE CIVIL. 

Before Mr. Justice Jardinc and idr. J ustice Rano.de. 


TAPIRAM [Original Plaintiff \ Appellant v. SADU 
(i Original Defendant), Respondent * [29th January, 1896.J 

Practice -Procedure— A mnulment of plaint— Discretion, of the Judge-Code of Civil 
Procedure ( Act XIV of 1882) s. 53. 

The amendment of a plaint ondet s. 53 of the Code of Civil Prone 
XIV of 13S2) is in the discretion of the Judge, and is not the right of 
in all circumstances. It is not enough for a plaintiS to show that the am 
ment does not alter the character of the suit. 

[D., 57 P.R. 1904.] 

SECOND appeal from the decision of G. C. Whitworth, District Judgo 
of Khandesh. 


(1) 18 B. 86, 


* Second Appeal No, 427 of 1895 
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Certain houses and land belonged to four brothers, viz., Hussain, 
Ismail, Nasarali, and Sarafali, of whom Hussain and Ismail mortgaged 
them to the defendant Sadu, who entered into possession. 

In execution of a money decree afterwards obtained against the other 
two brothers Nasarali, and Sarafali their right, title and interest iu the pro- 
perty were sold and were purchased by the plaintiff Tapiram, who sought 
to obtain possession and was obstructed by the defendant Sadu. The 
plaintiff then brought this suit to eject Sadu and to obtain possession of 
the property. 

Subsequently the plaintiff applied to amend bis plaint so as to claim 
only the share of Nasarali and Sarafali, making Hussian and Ismail co- 
defendants in the suit. 

The Subordinate Judge of Yaval rejected this application on the 
ground that it sought to convert a suit for ejectment into one for partition, 
and he dismiss© i the suit. 

In appeal the District Judge confirmed the decree of the Subordinate 

Judge. . . 

Plaintiff preferred a second appeal against this decision to the High 

Court. 

Vasudev Gopul Bhandarkar, for the appellant (plaintiff). — The suit 
will lie in its present form. The plaiociff desires to amend the plaint and 
sue for an undivided moiety by partition and to [571] join Ismail and 
Hussain —Lahshman Bhisaji v. Han Dinkar (1) ; Rrishnaji v. Sita- 
ravi (2) ; Ramchandra v. Vasudev (3) ; Radanath v. Gisborne (4) ; Mylapore 
v. Yeo Kay (5) ; Syed Mujefar v. Syed Gulam (6) ; Shekh Ismail v. 
Raghu (7) ; Moti Jechand v. Khusal (8) ; John A. Menesse v. Nasarwanji 
Pallonji (9) ; Baburav alias Babiji v. Sitaram (10) ; Ahmedkhan v. 
Jamiatkhan (11). 

Ghanashan Nilkanth, for the respondent (defendant) was not called 

upon. 

JUDGMENT. 

JARDINE, J. — We are of opinion that the power to get a plaint 
amended is subject, under s. 53 of the Code of Civil Procedure, to the 
discretion of the Judge, and is not claimable as a right of the suitor in all 
oircumstances. In Krishnaji v. Sitaram (2) the amendment was allowed, 
as the plaintiff had been erroneously advised as to the form of the suit. 
In Ramchandra v. Vasudev (3) an opinion was expressed that an amend- 
ment ought not to be allowed. It is not enough for a plaintiff to show 
that the amendment does nob convert the character of the suit. In the 
present case the District Judge has found that the plaintiff acted with his 
eyes open. We think the suit was rightly dismissed, and confirm the 
decree with costs. 

Decree confirmed. 


(1) 4 B. 684. 

(4) 14 M.I.A. 1 (7). 

(7) P. J. (1886), p. 167. 
<10) P. J. (1888), p. 190. 


(2) 5 B. 496. 

(5) 14 I. A. 168. 

(8i P.J. (1685). p. 176. 
(11) P.J. (1891), p. 7. 
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[572] INSOLVENCY JURISDICTION. 

Before Mr. Justice Strachey. 

In the matter of Runchod Khushal, an Insolvent. 

[16th December, 1896.] 

T i , - i ( Qtsft ii Viet c 231, s. P6 — Purchaser of scheduled 

“ Zu/Mam «.< dM-Tranefer of Property 

Act (IV of 1882), ss. 135 and 139.* * 

Ao insolvent having «***£»%*£ 
discharge in September, l«81,an - j ht iim J er « 86 of the Insolvent 

**??.*, >'■ 3 v' V, C o m\)' to »»» of thirteen 

creditors. The' insolvent alterwards settled w.th lon^ of them. 

rr« 

were debts incurred on certain promissory no es p, ^ £ Act (IV ol 1882) 

— ,h,c a w ^ ^ 

“wt they ~ U tmed to be paid the £11 amount of ttif i schedulec I debts. 

If the debts at the time °< /^"sfer „I Property Act applied, and if the 
^r^/uoTc^e^ud^n^^nlTed'up against thi insolvent, then cl. <d> of 
s. 135 applied. 

Investigation of claims to dividends under Rule 36 of the Bombay 
Rules anf Orders' under the Insolvent Debtors Act (Stat. 11 and 12 V.ot., 

°' 21 Tbe insolvent tiled bis schedule in April, 5.881. Thirteen persons 
were enrered in it as creditors, and the total of the debts due to them wa 

K3 ' ^fsJpLber, 1881, the insolvent obtained his pprsonal <>»*£» 
under s 47 ol the Insolvent Act and on the same [873 J day judgm 
was entered up against him for the amount of the scheduled debts. 

S. 86 of the Act, m the name of the Othcial Assignee. 

The insolvent subsequently settled with four of the thirteen ™d.to s 
mentioned in his schedule, but the remaining nine, whose 
claims amounted to Rs, 1,180-7-0, assigned over these claims to jk 
persons, viz.. Ali Mahomed Vulley, Gordban Purushotam and Sha.k 

B °°'ln' 1893 the insolvent inherited some immoveable property fiom bis 
father and in 1896 the Of&eial Assignee, at the instance of t 
mentioned three assignees, caused the right, title and mterest_oMba 

• Sections 135 and 139 of Act IV of 1692 Chap. VIII— . , j R w holly 

“ 135. Where an actionable claim is sold, he against . the sa | e with 

discharged by paying to the buyer the price and the incidental expenses of the sale, 

interest on the price from tho d iy that the huyec paid it. 

“Nothing in tbs former part of this section applies i the cla i m gold ; 

(а) Where tho sale is made to the co-heir to, or co-prop i • 

(б) Where it is made to a creditor in payment of » 8 the aSiinable claim i 

(cl Where it is made to the possessor of a property su j , j affirminK the 

J) Where the judgment of a oomp^ent Oourt to SjS.- 

claim or where the claim has been made clear by evidence mdwnMj tot ] (4 

“139. Nothing in this ohapter applies to negotiable instruments. 
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insolvent in the property so inherited by him to be advertised for sale by 1896 
auction, in execution of the decree entered up against him as above- Dbo 16. 

mentioned. . T 

Tne 9ale, however, was stoppod by payment to the Official Assignee 1NbUL,_ 
of the whole amount of the decree held by him, viz., Rs. 1,600-7-0. VENUY 

The insolvent alleged that the three assignees had bought in the JuRISDlO- 
olaims of the original creditors for 4^ annas in the rup^e, and he contend- tiON. 
ed that under s. 135 of the Transfer of Property Act (IV of 1882) they were 
not entitled to reoeive from the Official Assignee more than the sums which 21 B. 872, 
they had actually paid, with interest thereon, from the date of their 
purchase, and that the balance of the amount in the hands of the Official 
Assignee should be refunded to him (the insolvent). 

The Official Assignee did not admit the insolvent’s contention, and he, 
moreover, demanded from the insolvent, in addition to the Rs. 1,600-7-0 
already paid to him, a further sum of Rs. 2,186 as interest on the schenuled 
debts. In detaulb of payment of this additional sum be threatened to 

proceed with the sale of the property. 

In September, 1896, the insolvent obtained a rule calling on the 

Official Assignee to show cause why he should nob be restrained from 
proceeding with the sale aud why satisfaction should not be entered up on 
the judgment entered up against the insolvent in 1881. 

[574] When the rule came on for hearing it was arranged that the 
Court should first, under Rule 36 of the Rules and Orders under the 
Insolvent Act, decide the question as to the amount to which the three 
assignees of the scheduled debts were entitled. Tnev denied the insolvent’s 
allegation that they had only paid 4£ annas in the rupee as the considera- 
tion for their assignments, bub they contended that, in any case, they were 
entitled to be paid the full amount of the scheduled debts assigned to 
them, with interest thereon from the date of the entering up of the judg- 
ment in 1881. .... j 

The matter dow came on under Rule 36 for investigation and 

determination of the claim of the assignees. ... , 

Anderson, for the assignees.— It is unnecessary to inquire into the 

amount of consideration paid by us for the assignment of the debts. We 
have bought the scheduled debts, and are entitled to be paid them in full. 

Section 135, cl. 1 of the Transfer of Property Act (IV of 1882) does not 
apply. What we bought was not an actionable claim ; but, in auy event, 
cl. id) of s. 135 excludes this case from the operation of . the section. 

Further, the debts we bought were debts due on promissory notes as stated 
in the schedule, and s. 139 of the Act (IV of 1882), therefore, applies. 

[He was stopped.] , . . 

Davar, for the insolvent. — We contend that 8. 139 does nob apply. 

For, it is clear that what the assignees bought was something quite distinct 
from the promissory Dotes on which the original debts were incurred. 

These notes had no force and were Dot in existence when the assignees 
bought the claims against the insolvent. They were merged in the judg- 
ment, which was entered up in 1881. What the assignees bought was 
the right, title and interest of the Official Assignee under that judgment. 

It is in virtue of that judgment that the Official Assignee now claims to 
bring the insolvent’s property to sale, not in virtue of the promissory 
notes. The notes became valueless when judgment was passed. 

We contend, therefore, that a. 135 applies and that the assignees 
are nob entitled to more than they paid for the claim they bought. 

Clause (d) of that section does not apply. The judgment there referred 
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to is clearly a judgment of a Civil Court [575] iu an ordinary suit. 
The judgment entered ud in this case under s. 86 of the Insolvent 
Debtors Act is a judgment of a special kind. It is not one affirming 
the claim,” nor one that the creditors can individually or collectively 
enforce. It is a comprehensive judgment comprising many claims, passed 
under a special provision of a special law. 

JUDGMENT. 

STRACHEY, J. — The assignees here contend that they are entitled 
to receive from the Official Assignee the full amount of the debts entered 
in the schedule as due to the creditors whose claims thev have purchased. 
The insolvent contends that, under s. 135 of the Transfer of Property Act 
(IV of 1882), they cannot get more than the price they paid for these 

claim*. 

It appears that the claims which the assignees have purchased were 
originally claims against the insolvent in respect of promissory notes passed 
by him to the several creditors whose name* arc set forth in the schedule, 
If, at the time of the purchase, these claims still retained that character, 
it is clear that s. 139 applies, and in that case the insolvent cannot contend 
that the assignees are not entitled to the whole amount of the scheduled 
debts, for the operation of s. 135 is expressly exclude!. Mr. Davar has, 
therefore, been obliged to argue that what the assignees have purchased is 
a claim against the insolvent under the judgment entered up against him 
under s. 86 of the Insolvent D btors Act. If so, I am of opinion that 
assuming such a claim to be an " actionable claim ” within Ghap. VIII of 
the Transfer of Property Act, cl. id) of s. 135 applies, and that the insol- 
vent cannot obtain the benefit of the earlier provision of that seotion. 
Tnat being so, I must ho'd that the assignees are entitled to be paid the 
full amount of the scheduled deb's which they have purchased. 

The question as to the amount of the interest to be paid on these 
debts stands over. 

Attorneys for the assignees : — Messrs. Payne, Gilbert and S'/yani. 

Attorneys for the insolvent : — Messrs. Edgelow and Gulabchand. 


21 B. 876. 

[376] ORIGINAL CIVIL. 

Before Sir C. Firran, Kl., Chief Justice, and Mr. Justice Tyabji. 

Jumnabai ( Plaintiff ) v. Vissondas RuttonCHUND {Defendant)* 

[22nd January, 1897.] 

Appeal -Limitation — Memorandum of appeal — Non payment o f s'amo in time — Petition 
to aopenl in forma nauperis-Sec >rity for costs o> appeal — Extension of time f° r ^ ur ‘ 
hiking security - Exceptional orcumsiances — Civil Proctdure Cede {Act XIV of 
1882), s. 549— Practice — Procedure. 

The plaintifl’s suit having been dismissed for non-appearance under a. 98 of 
the Civil Procedure C^de lAct XIV of 1892) she applied to have it restored t0 *~. e 
list for hearing, but her application was refused on the 2lst S p'.ember, 1896. 
On tho I7ih October, 1896. she petitioned for leave to appeal in wmi paupertt 
against the order of the 21<»t S°pternber and annexed to her peiition an 
stamped memorandum of appeal. On the 4th D*oember, 1896, her 
for leave to appeal in forma piuperis was rejeoted, and she was direoted by tn 
Court to appeal in the ordinary way if 9be desired to appeal. On the 1 


* Suit No. 423 of 1895. 
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December, 1896, she applied for rurther time to pay the stamp fee oo the momo- 1897 
random of appeal and to deposit the usual seourity. The Court male no order j AN> g a# 

aa to the stamp fee, but gave her time to furnish seourity until the opening of 

the Court alter the Christmas vaoation. On the 21st Decembor she tendered to 
the offioer of the Court the proper stamp, asking to have it affixed to her memo- 
randum of appeal, but he refused on tho ground that it was too late. Toe UIV1L. 

plaintiff, therefore, now applied to the Court of appeal asking that the stamp — 

should be affixed and the appeal filed. 

Held, that the application should be granted. As the Court had made no 
order on the llth December as to the day on whioh the stamp duty should be 
paid, the oase should be considered as if the stamp had beon affixed to the 
memorandum of appeal on the 2lst December, le., the day on whioh the offioer 
of the Court refused to reoeive the stamp. That being so, the memorandum o! 
appeal should be regarded as presented on the 17th Ootober, 1896, and conse- 
quently within the time of limitation. 

The appellant also applied for a further extension of the time for giving 
seourity for theocsts of the appeal on the ground that in the exceptional a -ate of 
things in Bombay oaused by the prevalence of the plague she had been uoatue 

to raise the money required. 

Held, that under the oircumstanoes the application should bo granted. Section 
549 of the Civil Procedure Code (Act XIV of 1882) does not absolutely preclude 
suoh au order if the oicoumstaoces render it just to do so. The Court cannot 
lay down a hard and fast rule that in no oase, after the time for giving seourity 
has expired, an appellant oan be allowed further time. 

£F.. 84P.R.1904; R., 22 B. 849 ; 78 P.R. 1909; D.,9 Bom. L R.204; L.B.R.(1893— 

1900) 556.] 

This suit; having been dismissed under s. 98 of the Civil Procedure 
Code (Act XIV of 1882) the plaintiff applied to have the case restored to 
the list of causes for hearing. That application was rejected on the AIM 

September, 1896. .... . , 

[577] Oa the 17th October, 1896, she presented a portion for leave 

to appeal in forma pauperis from the order of the 21st September, 

annexing to her petition a memorandum of appeal, which, however, was 

nob 8 ^ a Q m t P h e Q d - 4bh December| X896, her application for leave to appeal in 
forma pauperis was rejected, and the plaintiff was directed by the Court 

to proceed in the usual way if she still desired to appeal. 

On the llth December, 1896, the plaintiff applied to the Court to 
give her time to pay the stamp fee on the memorandum of appeal and to 
deposit the usual security. The Court made no order as to the stamo fee, 
bub gave the plaintiff time to furnish security until the opening of the 

Court after the Christmas vacation. _ , , _ , 

On the 21st December, 1896, the plaintiff tendered to the officer of 

the Court the proper stamp, asking to have it affixed to her memorandum 
of aDpeal, but the officer refused to receive it on the ground that it was 

t0 ° The plaintiff, therefore, applied to the Court of appeal, asking that the 
stamp should be received and that the appeal should be duly filed. She 
also asked that the time for giving security should be extended. 

The plaintiff (appellant) in person. 

Lang (Advocate General) for the defendant (respondent) opposed the 
application and referred to Balkaran v. Gobind Nath (1) ; Yakut-un-Nissa 
v Kishoree (2) ; Patcha v. Sub Collector of North Arcot (3) ; Skmner v. 

Orde (4). As to the deposit of security, s. 549 of the Civil Procedure Code 
<Aot XIV of 1882) ; Moshaullah v. Ah medullah (5), 

~ (2) 19 0. 7477 _ 

(6) 18 0. 78. ! 
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JUDGMENT. 

FaRRAN, C. J. — The application of the plaintiff to have her case 
restored to the board for hearing was rejected on the 21sb September, 1896. 
On the 17th of October following she presented a petition for leave to 
appeal from that order in forma pauperis, annexing thereto a regularly 
drawn, but unstamped, memorandum [578] of appeal. The Court took 
the petition into consideration and on the 4th December rejected the 
application to appeal in forma pauperis , directing the applicant, if she 
still desired to appeal, to proceed in the usual way. Tnis impliedly 
carried with it a direction to pay the stamp fee on the memorandum of 
appeal, and to deposit the security for costs required by the rules, within 
a reasonable time. On the 11th December the appellant petitioned the 
Court to give her time to pay tho stamp fee on the memorandum of appeal 
and to deposit the usual security. The Court made no order as to the 
stamp on the memorandum of appeal, but gave the appellant time to 
furnish security until the opening of the Court after the Christmas recess. 

On the 21st December the appellant tendered the stamp proper to 
bo affixed to the memorandum of appeal to the officer of the Court, but 
he declined to receive it as being far too late. 

The appellant now asks that the stamp may be received and that 
the appeal may be filed. The application is opposed by counsel for the 
respondent. 

We think that as the Court made no order as to the day when the 
stamp fee should be paid, the officer ought to have received it and affixed 
the stamp to the memorandum of appeal, and that we must treat the case 
as though the stamp had been affixed to the memorandum of appeal on 
the 21st December. So treating it and the opposition of the Advocate 
General as an application to take the appeal off the file, we think, follow- 
ing the decisions in Patcha v. Sub- Collector of North Arcot (1) and of this 
Court in suit No. 2 of 1892 (uoreported) and the principle laid down in 
Skinner v. Orde (2), we must regard the memorandum of appeal as pre- 
sented on the 17th October, 1896, and consequently in time so far as tho 
statute of limitation is concerned. The case in Keshav v. Knshnarao (3) 
is, we think, distinguishable. The proper stamp will, therefore, now be 
affixed to the memorandum of appeal. 

The appellant also asks that the time for her giving security be further 
extended on the ground that in the exceptional state [579] of affairs 
now prevailing in Bombay she has been UDable to raise the requisite money 
to pay into Court as security for the respondent’s costs. We think that 
s. 549 of the Civil Procedure Code (Act XIV of 1882) does not absolutely 
preclude our making the order if the circumstances are such as to render it) 
just that we should do so. We cannot lay down a hard and fast rule that 
the Court can in no case, after the time for giving security is passed, allow 
the appellant further time for giving security. The Allahabad High Court 
appears to have thought that it could nob do so ; and its ruling was followed 
in Calcutta and Madras — Baidri Bai v. East Indian Railway Co. (4) ; 
Budri Narain v. Sheo Koer (5 ) ; S hr a jud in v. Krishna (6) ; but the ruling 
of Privy Council in Balwant Singh v. Daulat Singh (7) is not quite consist- 
ent with these authorities. That was the case of restoring an appeal, but 
if the Court can restore an appeal after dismissing it under s. 549 
caD, we think, under similar oircumstances attain the same result without 

(1) 15 M. 78. (2) 6 I. A. 126. (3) 20 B. 508. (4) 1 A. 687. 

(5) 11C. 716. (6) 11 M. 190. (7) 8 A. 315. 
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a pro forma dismissal. Hera Ihe-refusal of fche Oourb officer to accept the 1897 
stamp of the memorandum of apoeal would naturally have the effeofc of J an. 2 2, 
preventing the appellant from lodging fche security for oosbs. It is true that Qr iginal 
that 18 not fche ground on whioh Bhe now asks our indulgence, but still we 
think that she ought to have the same opporfcunifcy of giving security as if CJIVIL. 
'her appevl had been stamped when she tendered the stamp fee. She could ^ gfg f 
not have applied for extension after that refusal earlier than she has done. 

We do not, however, extend the time further than to put her in fche 
Same position as she would have been in bad her memorandum of appeal 
heen stamped when she tendered fche fee. 

The order on this part of the anplication will be that the time for 
appellant’s furnishing seouriby be extended until 4 P M. on Thursday Dexfc 
the 4th February. If it is nob then furnished, the appeal will be set down 
for dismissal on Friday the 5th February. Costs oosts in the appeal. 

Plaintiff (appellant) in person. 

Attorneys for fche defendant (respondent). — Messrs. Little & Go. 


21 B. 580 = Chitty’8 S.C.C.R. 527. 

[580] SMALL CAUSE COURT REFERENCE. 

Before Sir G. Far ran, Kt., Chief Justice, and Mr. Justice Candy. 

Fatmabai and ANOTHER {Plaintiffs) v. Pirbhai Virji ( Defendant ).* 

[29th January, 1897.] 

1 Iniir," Art CXV nf 1877) s 22— Suit by heirs of deceased Mahometan— Suit origi- 
ZlZfiil byorle lieir-AnoZr heir subsequently made co plaintiff beyond 

time of limitation— Lexers of Administration obtained only by second plaintiff— 
Parties— Practi e— Procedure. 

The plaintiff as widow and heir of a Khoja Mahometan sued on a promissory 
note dated 21st October, 1892, parsed by the defendant to her deceased husband. 
The 'suit was filed on the 9.h October, 1895. Disputes subsequently arose 
between her and her father-in-law as to the succession to her buscand s property 
and she applied to the High Court for letters of administration. On the 9th 
September. 1896. the plaintiff’s father-in-law, on his application, was made a 
co-plaintiff in the suit. Subsequently the plaintiffs came to terms, and the 
widow withdrew her application for letters of administration, and her father-in- 
law applied for and obtained letters of administration instead On the 14th 
November 1896, the suit came on for hearing. The first plaintiff did not produoe 
any letters of administration or certificate under the Succession Certificate Aot 
iVII of 1889). The second plaintiff produced the letters of administration obtained 

by him. 

Held that the suit wa« barred by b. 22 of the Limitation Act (XV of 1877). 
When the second plaint.ff was added as a p*rty. the suit was barred as against 
him If the letters of administration had been obtained by the plaintiff 
Fatmabai, her suit would not have been barred, and the Court could have passed 
a decreo in her favour. 

Seotion 22 of the Limitation Act (XV of 1877) 'in terms applies as well to 
plaintiffs suing in their representative capacity as in their personal capacity. 

' Held , also, that the second plaintiff was properly joined as party plaintiff. 

When one or more heirs sue, there is no objection to joining all to make the 

. • repreeen tatiod complete. 


fAcDP.. 38 M. 116 ™6 Ind. 0*s. 981 = 7 M.L-T. 186 ; R., 
486 = 11 O-W.N. 621 ; D., 7 O.W N. 817.] 


34 C. 612 (P.B ) = 6 C.L.J. 
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Case stated for the option of the High Court by C. M. Cursetji, 
Third Judge of the Bombay Small Cause Court, under s. 617 of Civil 
Procedure Code (Act XIV of 1882). 

“ The fallowing are the fao*s of the case. The suit was originally filed 
bv the first plaintiff Fatmabai alone on the 9th October, 1895, as the widow 
aod heir and l*gal representative of Mahomed Jan Mahomed, deceased. 

“ The claim is on a promissory Dote of Rs. 500, dated 21st October, 
1RQ2, passed by the defendant to the said Mahomed Jan [581 ] Mahomed. 
Tho summons in suit was Dot served till the 18th January, 1896. 

“ Meantime disputes having arisen between the said plaintifl Fatmabai 
and her fai her-in-law Jan Mahomed Jetha about the succession to the 
property of the said deceased, Fatmabai applied to the High Court for 
letters of administration. Pending such application the defendant appeared 
in this suit with his vakil Mr. Rele on the 26th March last ; he admitted 
this claim to be due, but denied Fatmabai’s light to recover the debt with- 
out letters of administration or certificate of heirship under Act VII of 
1889. It was also urged by the defendnnt that Jan Mahomed Jetba 
claimed from him the same debt as heir and legal representative of his son 
the said Mahomed Jan Mahomed. This suit continued to be postponed 
fr< m time to time pending the disposal of Fatmabai’s application for 
letters of administration. 

“ On 9th September 1896, Mr. ManchashaDbar, vakil, appeared on 
behalf of the said Jan Mahomed Jetha and applied that bis client be made 
a co-plaintiff with the consent of the plaintiff Fatmabai. This application 
was granted and the summons was accordingly amended by making the said 
Jan Mahomed Jetha party-plaintiff with Fatmabai. 

‘ On the 14t.b November, 1896, this suit coming finally on the board, 
tbe second plaintiff, the said Jan Mahomed Jetba, produced letters of ad< 
ministration to the estate of his son the said Mahomed Jan Mahomed 
obtained by bim alone. The first plaintiff Fatmabai doe9 not produce any 
such letters or any certificate under Act VII of 1889. It appears that the 
plaintiffs having come to terms the first plaintiff withdrew her application 
for letiers of administration and allowed the second plaintiff to takeout 
the same. She has, in fact, practically assigned over her claim and all 
interest in this suit to the second plaintiff. The plaintiffs are Khoja 
Mussalmans. They are tbe only surviving heirs of the said Mahomed Jan 
Mahomed, deceased, aod they and the said deceased had been living toge- 
ther as mt mbers of a joint family. 

“ The deftndant now pleads that this suit is barred under s. 22 of the 
Indian Limitation Act of 1877. The questions [582} which thus arise, 
and which I have the honour to refer, are : — 

“ (1st.) Is the plaintiff No. 2 properly joined as party plaintiff ? ana 
(2nd ) If yes, then od tbe facts and under the circumstances above 
stated is this claim barred a9 against him ? ” 

As to the first question the learned Judge of the Small Cause Court 
was of opinion that the second plaintiff bad been properly made a party 
and referred to Chunder Coomar v. Gocool (1). 

As to the second question he thought tbe olaim was not barred. He 
referred to Suput Singh v. Imrit Tewari (2) ; Ganpat v. Adarji (3) ; Boydo- 
nathv. Gtish Chunder (4) : Saminatha v. Muthayya (5) ; Kasturchand 
Sogarmal (6) ; Manni v.Grooke (7) ; Pragi Lalv. Maxwell (8); In re petition 


(1) 6 C. 370. (2) 6 C. 720. (3) 3 B. 312. (4) 3 O. 26. 

(5) 16 M. 417. (6) 17 ,B. 413. (7> 2 A. 296. (8) 7 A. 284. 
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of Bamdas (1); Lachmin v. Ganga Prasad (2); Govindappah v. Kondap- 

• m h 13) ; Januki v. Hafiz Mahomed (4). . . , .. 

V He passed a decree for the amount claimed and costs in favour of the 

second plaintiff contingent on the opinion of the High Court. 

Law (Advocate General) for the defendant. He referred to the 

Limitation Act (XV of 1877). s. 22 ; Succession Oev^atej 4 -ot (VII o 

1889) s 4*. Sheetanath v. Promothonath (5) ; Ramsebuk v. Ramlall 6). 

indmon for the second plaintiff :-He cited Prapt Laiv.MaWU7) , 

Kasttchand v Scflomai (8) ; M.i v. (9) ; S “ i ’° dinl 

v. Cx^mar Ganoda (10) ; Krishna? t v. KfMm (11A 

JUDGMENT. 

FarraN C. J.— We think that the second plaintiff was properly joined 
as pa^ pTafnt.ff. Section 4 oC Act VII of 1889 [583] doe. not prec u e the 
heirs of a deceased Khoja from flung a suit to recover a debt due to bis 
fiatate hut only prevents the Court from passing a decree in lavoui of sue 
Ws except on L production of probate or a certificate of the nature 
h t t n in the section. When one or more heirs sue, there is no objtc- 
tion to ioicing all to make the representation complete so far as it can be 

complete without probate or certificate. . 

The answer to the second question depends substantial] iy t ip< >« • 

whether an is a “ new plaintiff ” within the meaning 

oTs OV 22 oHhe Limitation Act. If he is, it follows that when the plaintiff 
Jan Mahomed was added as a plaintiff, the suit was barred as regards h m 
and the fact that be subsequently obtained letters of administration to tbe 
QtotA n{ the deoea 9 ed cannot, we thiok, operate to remove that bar. If the 
letters had been granted to Fatmabai, her suit clearly would not have been 
barred and the Court could have passed a decree in her favour. It is, it 
must be allowed, a curious anomaly that the result of the suit should depend, 
in^o faraa limitation is concerned, upon which of the plaintiffs took ou 
letters oi administration to the estate of the deceased ; but though we cannot 
help regretting the result, we feel constrained to hold that the sec wd in 
terms applies as well to plaintiffs suing in their representative as m their 
personal capacity. The proviso to it shows, we think, the plaintiffs suing m 
their representative capacity are plaintiffs within the contempiation of the 
Legislature. As to that particular class of plaintiffs when the action has 
been instituted in the lifetime of the deceased, it shall as Regards them be 
deemed to have been instituted when tbe deceased filed It. There .8 do 
special provision for representatives suing after the death of their intestate 
or testator. The same reasoning seems to us to apply to them as was 
held to apply to the joint surviving co-parceners in a Hindu family in 

Wben it is once allowed that representative plaintiffs are Whin the 
scope of the section, it seems to us to follow that the adding of a plaintiff 
in his representative capacity (the suit being filed after the death of the 
intestate) is the adding of a [584] new plaintiff within the section. The 
representatives are tbe plaintiffs who sue. The estate is not a person 

capable of filing a suitj 
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Counsel for the plaintiffs relief on the ruling in Subodini Debi v. 
Cumar Ganoda <1) aDd from it asked us to draw the deduction that when 
the only change made in a suit is in adding or substituting parties for the 
purpose of more correctly representing the right originally asserted, the 
change is not within the scope of the section. It is not, however, easy 
to reconcile that decision with the exact wording of s. 22 of the Limitation 
Act, and it would be unsafe to rely upon any general deductions drawn 
from it. The cases of Kasturchand v. Sagarmal (2) and Pragi Laly. 
Maxwell (3) were also relied on, but they were decided upon the ground 
that all the partners in the firm sued were impliedly made defendants in 
the suit brought against the firm sued in its own name and are obviously 
not authorities upon the question before us. 

To prevent hardship it might be desirable to lay down the law in the 
sense contended for by Mr Anderson, but it seems to us that if we were 
to do so, we should bo making and not interpreting the law. If the law is 
too stringent, it is for the LcgLlature and not for the Courts to mitigate 
its severity. Its provisions do appear to us to operate harshly as well in 
the case of the representatives of a deceased person a9 in the case of joint 
promisees ; but in the former case any plaintiff by taking out letters of 
administration to the estate of the deceased can relieve himself of the 
apparent hardship. 

We answer the second question in the affirmative. Costs costs in 
the case. 

Attorneys for the plaintiffs : — Messrs. Ardesir . Rormusji and 
Dinsha. 

Attorneys for the defendant : — Messrs. Payne, Gilbert and Soyani . 


21 B. 58S. 

[585] APPELLATE CIVIL. 

Before Sir C. Farran, Et., Chief Justice and Mr. Justice Parsons. 

NlNGAPA ( Original Defendant No. 1). Appellant v. DodaPA {Original 

Plaintiff), Opponent * f28th January, 1896.] 

Jurisdirlirn — Mamin’ dor — Hi ad knikun fakino temporary charge of offl r e of Mnmlaidar 
— Dec ee made by li m— Mamlatd" s' Courts Act ( Bombay Art 111 of 1876), 5. 3 (i)t 
— Bombay Lana Revenue Code {B mbay Act V of 1870), s. I5f. 

A karkun taking temporary charge of the office during the absence of the 
Mamlatdar on casual leave is not a revenue r fficer ordinarily exercising the powers 

* Application No. 504 of 1895 under the extraordinary jurisdiction, 
f Section 3 (I) of the Mamlatda's’ Courts Act (B)mbay Aot lit of 1876):— 

3. In this Act-, unless there be something repugnant in the subject or context. — 
(1) The word “ Mamlatdar ” shall include any revenue officer ordinarily exeroising 
the powers o* a Mamla'dar and any other person who may be specially aTithcrized by 
the Governor in Cnnn<*il to exeroise the powers of a Mamlatdar under thiB Act, 

1 Seotion 15 of the Land Revenue Code (Bombay Act V of 1879): — 

15. If a Mamlatdar or Mab&lka i is disabled from performing his duties, or for 
any reason vacat s his rffice, or leaves his taluka or mabal, or dies, such subordinate 
as may he designated t>y orders to be issued from time to time on this behalf by the 
Collector, shall succeed temporarily to the said Marolatdar’s or Mahalkari’s office, and 
shall he held to be the Mamlatdar or Mahalkari under this Act until the Mamlatdar or 
Mabalkari resumes charge of bis taluka nr mabal, or until suoh time as a successor is 
duly appointed and takes charge of his appointment. 

(1) 14 C. 400. (2) 17 B. 413. (3) 7 A. 284. 
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cf a Mamlatdar within the meaning of a. 9 (1) of the Mamlatdara’ Courts Aot 
(Bombay Aot III of 1876). He is an officer exeroiaing on an extraordinary 
oooasion some such powers under the Bombay Land Revenue Code 'Bombay Aot 
V of 1879), s. 15. Therefore a deoree passed by him in a possessory suit is a 
deoree made by an unauthorized person purporting to exeroiso a jurisdiction 
which no competent authority had conferred upon him. 

[F., 25 B. 818.] 

APPLICATION under the extraordinary jurisdiction of the High Court 
(s. 622 of the Civil Procedure Code, Act XIV of 1882) against the decision 
of Rao Sahel) Narayan Gaucsh, Mamlatdar oi Sampgaon in the Beleaum 

District. . . . | , 

Suit in the Mamlatdar’s Court to recover possession of certain land 

from the first defendant. The first defendant had got possession of the 

land in question under a decree (No. 2 of 1895). which had been ohr.ained 

in the Court of the same Mamlatdar during his absence on leave, and 

while his head karkun was in temporary charge of his office. Tne plajnt- 

iff had sued to get [586] back the lands, contending that the karkun had 

no jurisdiction to trv the former suit or to pass the decree, and that the 

decree was. therefore, illegal. The plaintiff joined the head karkun and 

the village officers, who gave possession to the first defendant in execution 

of his decree, as co-defendants in the suit. 

The Mamlatdar allowed the plaintiff's claim, holding that the decree 
obtained by the first defendant was passed without jurisdiction and was 
not binding, inasmuch as the head karkun had not been appointed 
Mamlatdar by the Commissioner during his (the Mamlatdar’s) temporary 
absence on casual leave, and, therefore, had no authority to decide the 
suit under the Mamlatdars’ Act (Bombay Act III of 1876). 

The first defendant applied to the High Court under its extraordinary 
jurisdiction, and obtained a rule, nisi calling on the plaintiff to show cause 

why the decision of the Mamlatdar should not be set aside. 

Mahadeo V. Bhat appeared for the apulicant (defendant No. l)m 
support of the rule. —We ask that the decision of the lower Court in this 
suit be set aside. The Mamlatdar had no jurisdiction to entertain this suit, 
because we had obtained possession in due course of law by executing the 
decree which we had obtained in the previous suit. 

[FaRRAN, C. J. — Your decree was not passed by the Mamlatdar. It 
was passed by his clerk while he himself was absent on casual leave.] 

Section 3 of the Mamlatdars’ Act and s. 15 of the Land Revenue 
Code invest the Mamlatdar’s head clerk with authority to act for him in 
his absence. If the head clerk had no authority to pass a decree, the 
plaintiff ought to have applied to get the decree set aside. He allowed 
the proceedings to go on without objection and this is acquiescence on his 

par fc Vishnu Sakharam v. Knshnarao Malhar (1). We were lawfully m 

possession, because it was given to us by the Patil and Kulkarni, who are 
the village officers empowered to execute the Mamlatdar’s decrees. A 
third person in execution of a decree does not derive any right to sue— 
Bamchandra Subrao v. Ravji ( 2). 

[587] ChiiQUfti (with Datatraya A. Idgunjc) appeared for the 
opponent (plaintiff) to show cause.— The decisions of the lower Court 
restoring us to possession was right and should not be set aside. The 
bead karkun of the Mamlatdar was not a Mamlatdar under the Mamlat- 
dars’ Aot. See Rules compiled by the Legal Remembrancer, p. 518. 

(1) 11 B. 153. 121 20 B - 
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During the absence of the Mamlatdar, the head karkun was a revenue 
oilicer^nder s. 15 of the L.nd Revenue Code, but he was not aMamlatdar 
under s. 3 of the Mamlatdars’ Act. A subordinate of a Mamlatuar put in 
charge of his otlice does not thereby become a Mamlatdar. The fact that 
we did not que>tion his authority is of no importance. Our acquiescence 
could not give him jurisdiction — Meenakshi Naidoo v. Suhramaniya 
Sastri (1). Under s. 44 of the Indian Evidence Act we have a right to 
show that the head karkun bad no authority to pass the decree. 

JUDGMENT. 

FaRARN, C.J. — We are of opinion that a karkun taking temporary 
charge of the otiice during the absence of the Mamlatdar on casual leave 
is not a revenue officer ordinarily exercising the powers of a Mamlatdar 
within the meaning of s. 3 of the Mamlatdars Courts Act, 1876. Ho is 
an officer exercising on an extraordinary occasion some of such powers 
under the Bombay Land Revenue Code of 1819, s. 15. HU so-called 
decree was, therefore, a decree made by an unauthorized person purport- 
ing to exercij-e a jurisdiction which do competent authority had conferred 
upon him. The dispossession which followed upon such a decree was a 
dispossession otherwise than by due course of law. We cannot, therefore, 
interfere in this case. We dismiss the rule with costs. 

Rule dismissed. 


21 B. 583. (F.B.). 

[588] APPELLATE CIVIL-FULL BENCH. 

Befoie Sir C. Farran , Kt., Chief Justice , Mr. Justice Jardine, Mr. Justice 
Parsons, Mr. Justice Candy ani Mr. Justice Ranade. 


The Collector op Broach ( Original Applicant), Appellant 
v. Venilal Kesha vbhai and others ( Original Opponents ), 

Respondents* . [31st January, 1896. J 

Bhagdari Act ( Bombay Act V of 18621, ss. 1, 8 and 5f -Civil Procedure Code (Act XlV 
of 1882). s. 266 {o—Bhagdaii village— Bhog—' Homestead ’ meaning of the uord 
Attachment. 

Per FARRAN, C.J., and JARDINE. PARSONS and RANADE, JJ-— The 
superstructure of a house belorging to a 'bhag' in a bhagdari village is exempt 
from attachment under the provisions of the Bhagdari Act (Bombay Act V o 
1862). 

* Second Appeals Nos. 936, 937. 938. 932 and 940 of 1893 

t Bbagdari Act (Bombay Act V of 1862), er. 1, 3 and 5 — 

1. No portion of a bhag or share in any bhagdari or narvad-m village other than a 
reoognized sub-division of such bb*g or share shall be liable to eeiaure, sequestratioDi 
attachment, or sale by the process of any civil Court, and no process of suoh Cours 
shall be enforced so as to oause the dismemberment from any such bhag or share, or . r0 ' 
cognized sub-division thereof, of any homestead, building-site (gabhan) or premia* 
appurtenant or appendant to such bhag or share, or recognized sub-division thereof. 

3. It shall not be lawful to alienate, assign, mortgage or otherwise charge ° 
incumber any portion of any bhag or shire in any bhagdari or narvadari village ot 
than a recognized sub division of such bhag or share, or to alienate, assign, mortgage 
otherwise oharge or incumber any homestead, building-site (gabban) or premises app 
tenant or appendant to any such bhag or share, or recognized sub-division, appnrteoft^ 
or appendant thereto, apart or separately from any such bhag or share, or recogoi* 

(1) 14 I. A- 160. 
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[5893 Per CANDY, J. — Having regard to the deoision in Ptanjivan v. Jaishatikar 1896 
(1) and tbe object of tbe Bhagdari Act iBombay Aot V of 1862), it is doubilul wbeiber 31 , 

the Legislature intended to exempt from aLtaobment the materials of a house belonging 

to a * bhag.* ... Full 

SECOND appeals from the decision of R. S. Tipnis, Assistant Judge 

■with full powers at Broach, oorfirming the deorees of Rao Saheb Karpur- BENC . 

ram M„ Subordinate Judge of Jambusar. 21 B. 688 

Certain creditors of one Lakha Rayaji obtained decrees against him (p.B.). 
and in execution attached a certain house-site with its supersiruoture. 


The Collector of Broach thereupon applied under 8. 2 of the Bhagdari Act 
(Bombay Aot V of 3862) to raise the attachment, alleging that the said 
house-site with its superstructure was part of a bhag standing in the 
names of Lakha Rayaji and Lala Pertap and could not be sold or dismem- 
bered from the bhag. 

The decree-holder withdrew his claim against the house-site, but 
contended that he was entitled to attach aod 9ell the supers' ructuie. 

The Subordinate Judge held that the Bhagdari Act did not prohibit 
the attachment and sale of the superstructure of the house, aod rejected 
the Collector’s application regarding it, but removed the attachment of ihe 
house-site or gabhan. 

On appeal by the Collector the Judge confirmed the order of the 
Subordinate Judge. 

The Collector (applicant) preferred a second appeal. 

Rao Saheb Vasudeo J. Ktrtikar (Government Pieader) for the 
appellant (applicant). 

Chimanlai H. Setalvad and Markund K. Mehta, for the respondents 
(opponenis) in second appeals Nos. 939 and 940. 

[590] Tbe appeals came on for bearing before a Division Bench com- 
posed of Candy and Ranade, JJ., who differing in opinion referred the 

following question to a Full Bench : — 

■Whether the superstructure of a bouse belonging to a “ bhag” in a 
bhagdari village is exempt from attachment under the provisions of Bombay 
Act V of 1862. 

Lang (Advocate General with Rao Saheb Vasudeo J. Ktrtikar, 
Government Pleader) appeared for the appellant (applicant). — Tbe question 

sub-division thereof. Any alienation, assignment, mortgage, charge, or incumbrance 
contrary to the provisions of this section shall be null and void ; and it shall be lawful 
for the Colleotor or other obief revenue officer of the district, whenever he shall upon 
due inquiry, find lhat any person or persons is or are in possession of any portion of a 
bhag or share or of any homestead, building-site (gabhau) or premises appurtenant or 
appendant to such bhag or share in any bhagdari or narvadari village other than a 
recognized sub-division of suih bbag or share in violation of any of the provisions of 
this section, summarily to remove him or them from such possession, and to restore 
the possession to the person or persons whom the Collector shall deem to be entitled 
thereto ; and any suit brought to try tbe validity of any order or orders which the 
Collector may make in such matter must be brought within three months alter tbe 
execution of such i rder or orders. 

5. Nothing in this Act contained shall be construed as prohibiting the alienation, 
assignment, mortgaging, charging, or incumberiDg any bhag or share, or recognized 
sub-division of any bbag or share, in any such village as aforesaid coi jointly aod in 
the gross with its homestead, building-site (gabhan), and other proper appurtenances, 
if suoh alienation, assignment, mortgage, charge, or incumbrance be in other respects 
warranted by law, tbe objeot and intention of this Act being to prevent ihe dis- 
memberment of bhagB or shares or recognized sud divisions thereof, in bhagdari or 
narvadari villages, and also to prevent the severance of homesteads, butldiog-sitea 
fgabhan) or otbor premises, appurtenant or appendant to bhags or shares, or recognized 
Bub-divieions of bhags or shares, from the same or any of them. 

(1) 4 B H.C-R. A.C.J. 46. 
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is as to the meaning of the word “homestead” in the Bhagdari Aot 
(Bombay Act V of 1862). There is no dispute that under the Act the site 
cannot be soil ; hut it is contended that the superstructure can be removed 
and sold by the judgment-creditor. Sections 1 and 3 of the Bhagdari Act 
prohibit alienation of a bhag or any portion of it. We submit that 
the word “homestead” includes, in its ordinary popular sense, the site, 
the building on it and its appurtenances, and that none of these can be 
sold. Words are to be construed in their general popular sense — 
Maxwell on Statutes, p. 69. The Bhagdari Act has not made a distinc- 
tion between gabhan (site) and homestead. As to the meaning of the 
word “homesttad,” see Wharton’s Law Lexicon, Webster’s Dictionary, 
Johnson’s Dictionary, «fcc. They all support our contention. Seorion 266 
of tbe Civil Procedure Code (Act XIV of 1882) has laid down that the 
house of an agriculturist cannot bo sold. 

Chimanlal H. Setalvad, appeared for the respondents (opponents). — 
Under the Bhagdari Act the word “ homestead” means only the site or 
land as distinguished from the superstructure — Pranjivan v. J aishankar {\) . 
The Object of the Bhagdari Act was to prevent dismemberment of 
bhagdari estates — Manohar v. Chutabhai (2). The evil which the Act was 
to remedy was the curtailment of Government revenue. The bbagdars 
began alienating their lands, and the lands being thus alienated, there was 
a decrease in Government revenue. But the sale of the superstructure 
would not in any way curtail the revenue. Section 266 of the Civil 
Procedure Code is not applicable to the present case [591] because the 
judgment-debtor is a bhagdar and not an agriculturist. The object of tbe 
Code is to protect an agriculturist, while that of the Bhagdari Act is quite 
distinct. The Gujarati oflicial translation contains the expression 
gharthrani jamin (buidiDg-site), which shows what the intention of 
Government was in using the word homestead. 

Section 3 of the Bhagdari Act prevents alienation by a bhagdar. If, 
as contended, homestead includes the superstructure, then a bhagdar would 
not he allowed to remove and sell an old dilapidated superstructure how-, 
soever desirous be might be to do so. We rely on the referring judgment 
of Candy, J. 


JUDGMENT. 

FARRAN, C. J. — The quostion referred to the Full Bench in these 
appeals is “ whether the superstructure of a house belonging to a ' bhag ’ in 
a bhagdari village is exempt from attachment under the provisions of 
Bombay Act V of 1862.” 

I answer the question in the affirmative. The considerations which 
may be urged in support of an affirmative or negative answer to it are so 
fully set out in the referring judgments that it will be sufficient for me 
briefly to ir.dioate the salient, points, which, in my opinion, necessarily 
determine the meaning which ought to be put upon the statute. 

The enactiog section upon which the question arises is (s. I) & a 
follows : — “No portion of a bhag or share in any bhagdari or narva- 
dari village other than a recogoized sub-division of such bhag or share 
shall be liable to seizure, sequestration, attachment or sale by the process 
of any civil Court, and no process of such Court shall be enforced so as to 
cause the dismemberment from any such bhag or share or recognized sub- 
division thereof of any homestead, building-site ( gabhan ) or premises 

(1) 4 B.H.C.R.A.C.J. 46. (2) 8 B. 347. 
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appurtenant or appendant to suoh bhagor share or reoognized sub-division 
thereof." The object of that enaotmenb appears from the preamble of 
the Act which states that it bad been found that the permanenoe of the 
tenures known as the bhagdari and narvadari tenures was endangered by 
the increasing practice of attachment and sale by oivil process of the 
homesteads and building-sites (gabhan) appertaining or appendant to the 
constituted bhags, and that it was desirable to prevent the alienation, 
assignment. [592] mortgaging, charging or incumbering of any portion of 
any bhag or of any homestead, building-site (gabban) or premises appurten- 
ant or appendant to any bhag. &c. The bbag and its homestead and gabhan 
and premises are treated as an homogeneous whole. The object was, there- 
fore, to preserve the tenure known as the bhag tenure which was considered 
to be endangered by the dismemberment of the homogeneous whole 
caused by the increasing practice of attach men t and sale hy civil process 
of, inter alia , the homesteads and building-sites appurtaining and 
appendant to the bhags. The reason for the enactment as distinguished 
from its object probably was to protect Government in collecting the 
revenue from the village. The matter is fully discussed in Manohar 
Ganesh v. Chutabhai (lb With the reason which led to the passing of 
the statute we are nob directly concerned. The object of the Act should, 
however, be borne in mind when considering the meaning of its several 
clauses. That object is carefully set out in the preamblo which I have 
read. It is, I think, worthy of notice that it is stated in that preamble 
that decree- holders were in the habit of attaching the homesteads 
and the gabhan or village sites. We have no evidence before us as to 
whether when they attached sites upon which buildings were erected 
they attached both the site of the house and tho building upon it or 
confined themselves to the mere site ; but seeing that it is most probable 
—I should say almost certain— that attaching creditors when seeking 
satisfaction of their claims would attach the whole, at that time, available 
asset of their debtors and not merely one of its component parts, I think 
that we are justified in assuming that the practice was to attach both 
site and building when the site was built upon, aod I conclude that the 
framers of the Act, seeking for an appropriate word to describe the 
composite asset so attached, used the word homestead which we tmd in 
the preamble a peculiarly appropriate word to describe the d welling-house 
of a Hindu house-holder of the cultivating class. If that is its meaning 
in the preamble, it should, I think, have the same meaning assigned to 
it in the body of the enactment, unless there are very strong reasons to 
the contrary. In my opinion, there is nothing in the [S93J body of the 
Act to show that a different meaning should be assigned to it from that 
which most naturally attaches itself to it in the preamble. 

Now in determining the_meaning of a word used in a statute not 
being a term of art we ought to assign to it its ordinary, natural or popular 
meaning. “ In general, statutes are presumed to use words in their 
popular sense; utiloquitur vulgus"— Maxwell on Statutes, p. 69. This is 
a well-established rule of construction. In colloquial language lean 
hardly doubt that an ordinary educated Englishman speaking of a home- 
stead would intend to express by the word both the house itself and its 
immediate surroundings not perhaps very definitely determined in his 
mind. Popular dictionaries certainly assign that meaning to the term. 
Webster brackets the words “homestead'’ and “homestall ” and interprets 

(1) 8 B. 847. • 
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them to moan “ the place of a mansion-house : the enclosure or ground 
immediately connected with the mansion.” ‘ Farmstead’ he defines as a 
farm with the buildings UDonifc; a homestead.” Latham’s Dictionary 
(founded on Todd’s Johnson) defines it as “ Homestall ; farm building 
about a house.” quoting the passage from Dryden which has been referred 

to — 

“Both bouse and hom°stead into seas are borne, 

And rocks are from their old foundations torn” 

and that from Carlyle’s French Revolution, Pt. iii. b. i, Ch. VII. Richard- 
son doe-? not refer to “ s f ead” as one of the compounds of home, but be 
quotes Cow per as to its svnonvm homestall “And homestail thatched 
with leaves.” Tennyson speaks of the “smouldering homestead. ” In 
classical English “ homestead ” is, I think, clearly not used as exclusive 
of the buildings of the horns. In Wnarton’s Liy Lexicon and io Stroud’s 
the definition of homestall is “a mansion house,” and Webster gives its 
legil signification as a Derson’s dwelling-house with that part of his landed 
property which is about and contiguous to it.' We have not been referred 
to aoy English writer who uses the word as meaning the site of a house to 
the exclusion of the building upon it. To my mind it conveys the idea of 
a mansion of the more homely kind, or of a farmstead, with their conti- 
gnous buildings and curtilage, and I think that used in connection with a 
Hmdu [594] residence in a village it includes the site of the building, the 
dwelling-house, the trees, wells and shrine and all the appendages which 
together constitute the usual surroundings of the ordinary Hindu village 

home. , . t , , 

I am not satisfied that even etymologically it means the sue ot tne 

bouse exclusive of the building. The latter component of the word (from 
the same root as the the Latin stnre) rather denotes something fixed or 
stable, the fixed place of the borne as distinguished from a nomadic 
residence— and it is evidently in that sense that Webster interprets the 
word when he denotes it " the place of the mansion.” The meaning which 
he assigns to "farmstead” makes that sufficiently clear. The place ( positus ) 
of the home and the site [situs) of the house do not appear to me to be 
synonymous expressions. Etymological considerations are, however, 
think, out of place when interpreting the meaning of a word used in a 
legislative enactment. If you go back to the etymological meamog of an 
English word you often find it widely differing from its present acoeptea 
signification. Such being, as I conceive, the ordinarily accepted both 
popular and legal meaning of the word, I can find nothing in the contest, 
scope or object of the Act under consideration which should induce us to 
hold that the Legislature intended to use it io an unusual and unfamiliar 

It is suggested that the effect of this interpretation will be to prevent 
a bhagdar from pulling down his house and selling the materials in ' ord ®^ 
to build a new one. I do not find that such a proceeding is forbidden y 
the Act, and even if such a consequence flowed from our ruling 1 aou 
whether it would be sufficient to justify us in attaching an unusua 

meaning to a well-known word. 

The fact that the translator of the Act understood the word as mean- 
ing the site of a house and mistranslated it does not affect the question. 
The official translation of an Act has. as pointed in Jetha Parkahav < 
Ramchandra (L), no legislative force or sanction. 


(I) 16 B. 6B9. 
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It is unnecessary for me to refer to the several cases decided 
in reference to the Aot. It is admitted that the meaning of the 
[ 598 ] word “homestead ” has not directly come under the consideration of 
this Court or been judicially determined. In Broaoh three of the predeoes' 
sors of the Assistant Judge, from whose decision this appeal is brought, 

interpreted it in aooordaooe with my view. 

Lastly, it cannot be said that the interpretation, which I have indi- 
cated, in any way defeats the professed objeot of the Aot. Rather 1 should 
8A y that it tends to advance it. The utmost whioh can be argued is that 
that interoretation is Dot absolutely necessary to effect the purpose which 
the Legislature had in view. So muoh may bs conceded, but as I have 
said I think that its tendency is to advance the declared objeot of the Act. 
To me it appears to be a dangerous practice for a Court of law to 
endeavour to find a recondite meaning in the words of an Act of the 
Legislature, because in its opinion the Legislature has expressed more 
than was necessary to effect its purpose. 

Parsons and Ranade, JJ. — We concur. . . 

Jakdine, J, — "I concur with the Cbicf Justice on all points, and 
would do so silently, were it not that after judicial debate this Bench is 
not all of one opinion. The word homestead ” is a household word, and 
much like other such words used in decisions and deeds about dwelling- 
houses. No authority has been shown either in the law or the language 
for treating the word “ homestead ” as limited to the site, and leaving out 
the building used as a home. I will first deal wirh homestead as a term 
of law. From the law dictionaries of Jacob and of Wharton we find that 
homestead = homestall = mansion : and then Webster tells us that in law 
it meaDS “ a person’s dwelling place wir.h that part of his landed properly 
which is about and contiguous to it ” the courtyard or curtilage. The 
first inquiry is, what does “ mansion" mean at law ? Mansio and domus 
are fouod in Domesday; Kenelm thinks they may be distinguished (1). 
The word comes through the Norman-French like the word manor, with 
the sense of s°dcs, an abiding place. Manerium aicitur a manendo 
secundum excellentiam sedes mogna fixa et stn.hilis. Thus says Coke of 
Manor: and then refers us to BractoQ, Fiera [596] and the Mirror : in 
these ancient authors you shall see the difference inter mans ionem, villam, 
et manerium" (2). The great lawyer deals fully with the subject when 
treating “ of Burglarie”(3). The indictment saith, Domus mansionalis, a 

mansion or dwelliDg-bouse. . 

" Domus mansionalis i 9 divided into two branches, viz., the inset edibces, 

as hall, parler, bubtry, kitchiDg and lodging chambers, &c., and the outset 
buildings, as barns, stables, cowhouses, dairies, &c., all these are parc els 
of the m»nsion house, and will passe by the name of domus mansionalis. 
Again, “ Our ancient authors and old records did expresse burglary under 
this word hamsukne or hamsokne. This first is derived from two Saxon 
words, viz., of ham. that significth a mansion bous^ ; domus mansionalis, 
which bo this day we call our home; and suckne or succen, bhafc is 
seeken, as much as to say, as to seek a man in his house to slay or 
rob him.” Again, “others derive hamsockne from ham, which of both 
sides is consid-red to be a mansion house.” Coke also quotes the 
Mirror “car droit est que chescun eyt quiet en son hostel." The whole 
passage requires study, as also chap. 15 : of Burning of houses, whence it 


(11 Libri CeosanliB. Introduction 77. (2) Ooka on Litt. 68 a. 

(8) Ooke 8 Inat. 64. 
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aDpear* that Flefca uses the words cedes. and Britton using the word mansion 
as altered from L>tm into Norman-French calls it meason and the Mirror 
via i son home. Hawkins (1) wriiing of Burglary follows in most things 
Coke—" And Sit E iward Coke seems to say. that the breaking a church, 
(fee., is, therefore, burglary because the church is the mansion-house of God.” 
Button’s words about Bourgeysours (2) are eglises ou autri mesouns. In 
another place (3) be varies the spelling "principal maner ou mies ” which 
Ni.kols translates as" principal manor or mansion.” It would seem these 
terms applied then to the houses bought by farmers, freemen, not villeins. 

In Tonnes de la Ley under the word Mease, maison and mansion 
are treated as the same French word, “ which is no other but a place of 
abiding and habitation.” But while “ house” means [597] only the matter 
of building, Mease or messuage shall be said of all the mansion place, and 
the cur ilago shall he taken as parcel of the messuage. In Brooke we 
find — “ n )t , a Anno 3 Ed., 4. Fo 3, Fuit agre que terre poet estre parcell 
dun mease (4).” In Surij v. Albon Piqot (5) the plaintiff declares that he 
was po-sessed of the rectory of M in Barkshire of which a curtilage 
was parcel. “ By the name of messuage the garden and curtilage shall 
pass” (6). This is Coke’s view (7 J : and though in the Note by Hargrave 
we are referred to a contention that messuage extends to the curtilage, 
though not to the warden, hut that domes only comprehends buildings, this 
bye-gone opinion (8) is not the same contention as my brother Candy 
favours. I can find no suggestion, even in the law, that any of these 
words signifying a place of abode was ever thought to mean only the soil 
down to the centre of the planet. In Chap. 7 of Magna Cb&rta we 
find t he widow’s quarantine for dower (9) — Maneat in capitali messuagio 
mnriti sui, per quadraginta dies, which Coke transtates — She shall tarry 
in the chi'-f house of her husbind by forty days.” He means the capital 
messuage of Glanvill (10), which is the manorial house or best of several 
manorial houses: and might even be a castle. See Doe dem Rose Iliddell 
(11) and Dominus Gerrard v. Dominam Gerrardi 12). This law would be 
unmeaniug if the word. Latin, French or English, used for house and borne 
means only the ground after the building is razed. It is used in the old 
Abridgments and Reports for the tenement to which attached prescription 
for common as in the more recent cases Hockley v. Lamb (13) ; Emerton v. 
Selby (14). Also it is said in English in 36 Eliz. in the King’s Bench. The 
house of every one is the proper place to preserve his goods (15). A 
widow, possibly burdeued with a ventre sa mere, never could be housed on a 
bare site in the England of John or here in India under the law of main- 
tenance. The camp is for [598] wanderers and strangers and pilgrims as 
appears hy the cases on tents and booths. The hermit had his cell and 
the outlaw went to the green- wood. As a general rule we may safely 
follow Coke, who says ( 1 6) : "House mese or maison called in legal! 
Lat.ine messagium, oontaineth, as bathe been said, the building, curtilage, 
orchard and garden.” I assumed before from the law dictionaries tha 
homestead a 9 a term of law is much the same as mansion. Those wrioeis 
appear to me borne out by what Coke say3 about "home.” 


(1) l P. C. 129. 

(4) Br. Abrid. 151. 

(7) Coke od Litt. 5 b. 
(9) 2 lost, 16. 

(12) 1 Lord Raym, 72. 
(15) Popham. 52. 


(2j Bir. Bk. 1. Ch. 11. (3) Brit. Bk. 2 Oh. 9. s. 6. 

(5) Popham, 166. (6) Plowden., Folio 171 »• 

(8) Wiliams Real prop, of Corporeal Hereditament*, P- 
(10) Glanvil, 131 (155). (11) Ad. and EU. N.S. 682, 

(13) 1 Lord Raym 726- (14) 2 Lord Raym. 1015. 

(16) Coke on Litt. 56 b. 
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No use of the word “’homestead ” in any statute or legal authority has 
been 9 hown us ; I infer, therefore, that it was not muoh used in writings. 
We know that Latin and Norman-French constituted for a long time the 
language Sir Walter Scott writes in Ivanhoe— " At Court and in the castles 
of the great nobles where the pomp and state of a Court was emulated, 
Norman-French was the only language employed ; and in Courts of 
Law the pleadings and judgments were delivered in the same tongue. 
Blaokstone has some eloquent remarks on the French phrase whereby 
the Queen assents to laws. Even after Styles had given up Norman- 
French under the Commonwealth, Siderfiu began again under Le Roy 
Charles le II, calling himself “ Jades dil Melieu-Temple , Londres ” in his 
curious title-page ; and of course called a house a mease or meason in bis 
blaok- letter reports, e. g., Nevell v. Hamer ton (l), where an inclosure of 
common was argued bad— “ Quiane dit que son meason est auncient meason 
neaue que son curtiledge est straight .” Even under Victoria phrases like 
autrefois acquit and cestui que trust are heard in her Courts ; and when we 
search the Abridgments for Husband and Wife the title is Baron and Feme. 
No wonder then that Coke writing in English had to explain bow mansion 
meant the home. The general words lasted long in law, such as terre and 
tenement and domus ; some got modified by adjectives ; and others altered 
in common discourse, but not much in law. Mansion and messuage have, 

I think, Dot altered as terms since Coke defined them, although “ dwelling- 
house "is now generally adopted in indictments for burglary : and ' bome- 
stall ” is treated [599] by Russell (2), who quotes Blackstone, as including 
the curtilage. But mansion has changed in common f use since castles 
ceased to be; it has two meanings as Latham tells us...“ Lord’s house in a 
manor; manor-house; manse (hence when used in a more general sense 
as a place of residence, it always conveys the idea of a place of magnitude 
and importance) abode, house.” “ Messuage ” has become purely technical ; 
and thus “ homestead ” not being needed in a law where mansion ” and 
” messuage ” have long been defined, has been left to literature. I think, 
however, that if Coke had bought a freehold abode as a homestead he 
would have been startled, if the vendor bad come next day with masons 
and carts to remove the materials of the house. The only iustance of 
which I am aware of the law ignoring these materials is an argument 
in 1859 in Bill v. Sunning (3) that a cottage is different from a messuage, 
and is not of any account at law ; and '.quod fuit concessum) could nob 
like a messuage be the object of a common recovery. Cottagers, qni 
cottagia et curiiligia teneant. were hut little above bondmen ; and 
31 Eliz., Cap. 11, had been passed to stop the increased building of cottages. 
See Coke (4). These things perhaps explain the argument. 

“ Homestead, ” a purely Saxon word, meant something better that the 
huts of the depressed and enslaved classes squatting on the lord's waste or 
border or curtilage, and after the Conquest must have meant something 
not so grand as the lord’s abode, rather such a place as a steady frankelein 
might in Shakespeare's phrase stall himself in or a freeholder might estab- 
lish as his home to have and to hold for his children, for some of these 
middle class men had in Chaucer’s time comfortable homes, lika the lord’s 
reeve or steward — 

"Hin woningwaa ful fayre upon an heth 
With grone tieea y6hadewed waa his place.” 


(1) Sid. 79. ' 

(3) Sid. 17. x 


(2) 2 Rubs, on Or. Bk. 4, Ch. I, S. 3. 
(4) Coke on Litt.. 5 b. 2 Inst. 736. 
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I am of opinion, then, that as a word of law homestead means the 

same as mansion or messuage; and if mansion 1S * 00 S^ 
mo«ua«e too technical, and farm possibly confined to the L600J fields— 
jjocldt v v Lamb mbi supra)— it is an appropriate term fora ryots 
farmstead in India. Sir M. K. Westropp, who drafted the Acts was very 
learned in the law. Ho must have known that the scholarly Colebrooke 
had tounn it necessary to explain as well as translate mansion and the 
terms “ patrimonial house.” principal messuage, &c., in Harita and 
Mar.u (1) ; and in Yyasa held the word " field ” used as a place of abode 
co mean the bouse and garden(2). It would have been obvious to a 
lawyer of such varied learning that the phrases often used by us in judg- 
ments such as family bouse, ancestral house, dwelling-house are too 
inexact to bo used in a statute, as we see in Mangala v. Dinanath Id), 
whero Chiof Justice Peacock formally distinguishes the dwelling-house 
of the family from dwelling-houses which beloDg to an ancestor, as a 
mere matter of investment or productive property. The word selected, 
viz., homestead, seems exact enough ; especially a3 there is no real 

difference between the legal meaning and the common. 

I think that circumstance would sway the Legislature in choosing 
words to affect an Indian people. Although terms from English con- 
veyancing are used, the Act is to govern persons under Hindu law, and the 
law-makers knew quite well that the need of a house as, a borne in a l 
senses ot that word is under the sacred law one of the holy songs whic 
are chanted by every breeze. For Colebrooke explains the saying o 
Katnakara that a wife is a home, by the fact that the sacrament o 
marriage is the gateway to the great order of grahastas, t.c., holders o 
houses, to whom thereupon the getting of a son becomes a duty , leading 
to union with Brahma (4). As a dwelling-house in England is fixed wit 
the notion of dower and free-bench, since the Church fastened them on 
our law, so a lawyer can never think of the Indian dwelling, . except as a 
residence where the family must be maintained. The mansion is D0 
be oiven awav, and not wantonly to be split up. Katyayana declares that 
a man may not give away his dwelling-house (5) ; and in the cas0 ,. clk ® 
above Sir Barnes Peacock adopts tbe view that he musj resene o 
[601] house, without which he himself or his family might want a dwell; 
ing.” Then Jaganatha is quoted on this text as showing tnat ouse 
is meant generally, comprehending a pond supplying water for commo 
use or the like ; the meaning being, adds that learned Chief Justice, 
whatever is appurtenant to a dwelling is to be retained with th 0 dwelUng^ 
Here the widow has a right to abide; and Sir B. Peacock added th 
did not remember a case in which an attempt bad ever been made, 
Hindu son, whether natural or adopted, to turn his mother out o 
house in which his father left her at the time of his death. I? 
authorities I have cited support the view we have come to, a°d wbic ^ 

Chief Justice has expressed for us about the courtyard bein* wo • 

and also our view that “ homestead ” is used as including the fabric, 8i 
tbe other view would be highly repugnant to the genera law. 1 come 
then to tbe opinion that “ homestead ” is used in the Act as mea 0 
messuage, which is at the same time a mansion-house. 

But there is also some difference of opinion about the p ^ 


(!) Cole b. H. L. Bk. 5, Cb. 1, PI. 46. 

(2» Bk. 5, Cb. 3, PI. 139. Coleb. Bk. 5, Ch. 5, PI. 364. 

(3) 4 B.L.R. O.C.J. 72. (4) Manu U * 28 ‘ 

(5) Coleb, Bk, 2, Ch, 4, S. 2, PI. 19. 
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meaning of this word seemingly dropped out of our law ; and now 
I pass from the sages of the law to the masters of the languago. Now 
there seems to be not one who uses homestead as meaning" only a 
site, just as there is no autnority for saying that woning and place 
in the passage from Chaucor mean only situs , and not locus or -positus. 
Longfellow has a tine pictorial passage in Evangeline — 

“ Day with its burden and heat had departed and twilight descending, 

Brought back the evening star to the sky. aod the hords to the homestead.” 

To use Coke’s terms, the poet describes the inset and the outset, the 
herds of ldne being milked in the farmyard, the former at his own fireside. 
It would be foolish to hold that the cows were to get under the foundations 
to be milked. There is a passage in Silas Marner where George Eliot 
brings out the meaning in a picture of a rural village 

“ Two or three large brick and stone homesteads with well-walled 
orchards and ornamental weathercocks, standing close upon the road 
and lifting more imposing fronts than the rectory, which peeped fiom 
among the trees on the other side of the [602] churchyard, a village 
which showed at once the summits of its social life, and told the practised 
eye that there was no groat park and manor-house in the vicinity : hut 
that there were several chiefs in Raveloe who could farm quite badly at 

their ease.” , , , . . , 

The phrase “brick and stone homesteads” shows the brick and 

stone to be part of the homestead. Our mother-toDgue like Magna Charta 

is our birth-right: we brought it here: it shall DOfc.be explained by 

Gujarati. But it is a fair test of the meaning of an ancient word as it is 

of an overpowering statute to inquire, has such a thing ever been seen or 

approved before? If not, I would in the 9edate words of Sir Thomas 

Browne about the two-headed snake “ crave leave to doubt until we have 

the advantage to behold.” 

As our conclusions are affected by the methods we use. I must add 
that, in my opinion, the Gujarati translation is no more a guide to 
the meaning, tbaD a translation of Coke would be to him, or than a 
translated judgment of Sir Michael Westropp would be to a lawyer whose 
wide learning and deep research put us in mind of Coke. In Queen- 
Empress v. Maganlal (l) aD extra judicial opinion, although written by a 
learned jurist, and made into a State document, was not treated as any 
authority on the legal meaning of necessity. Much less then can an 
' unskilled person define a terra of law, on which after argument we are not 
all agreed ; although, as the case of Prohibitions del Roy shows, the 
decision of causes is committed to t,he Judges on the ground that by long 
study &Dd experience they can applv the artificial reason and judgment of 

the law. 

Candy, J. — The further argument in this case before the Full Bench 
has not removed the doubts expressed by me in my referring judgment. 

For the argument amounted to this, that we are bound to construe 
the word “ homestead ” in its ordinary popular sense which must mean 
simply a house, and that the decision reported in the 4th volume of the 
Bombay High Court Reports was no authority, the house in that case 
being ex hypothesi not a “ homestead.” 

[603] As the facts of that case have been apparently misunderstood 
I will briefly refer to them. The bouse in question was built by a member 
of the bhagdar’s family on a portion of the village site appendant to that 

(1) 14 B. 116 (129). 
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bhag. It was attached and sold in execution proceedings, and the bhag- 
d&r'bhen sued the purchaser to compel him to remove the house. The 
defence was that the site of the house was not part of the bhag but this 
fact was found against the defendant in both the Subordinate and District 
Courts. Tho Chief Justice Sir R. Couch and Newton, J., on the facts 
found said : “ By tho Bhagdari Act it was not competent to the defendant 
to purchase more than the materials of the building — The Act prevents 
the defendant acquiring any right in the gabhan or wada ” (enclosed 
ground). If these words have any meaning at all, they must mean that 
under the special provisions of the Bhagdari Act process could issue for 
attachment and sale of the materials of a house appendant to a bhag. If 
ex hypothesi the case did not fall within the special provisions of the 
Bhagdari Act, then it is impossible to understand the direct reference to 
tho Act. Sir R. Couch and Mr. Justice Newton were Judges whose 
interpretation of an Act cannot lightly be ignored. ^ 

Next, as to the ordinary popular sense of the word homestead, no 
doubt Maxwell says (p. GO) “ In general statutes are presumed to use words 
iu tho'r popular sense and then he gives certain exceptions, and proceeds 
(p. 75): “ But it is in the interpretation of general words and phrases 

that the pi inciple of strictly adapting the meaning to the particular subject- 
matter in reference to which the words are used finds its most frequent 
application. However wide in tho abstract, they are more or less elastic, 
and admit of restriction or expansion to suit the subject-matter. While 
expressing truly enough ail that the Legislature intended, they frequently 
express more in their literal meaning and natural force ; and it is necessary 
to give them the meaning which best suits the scope and object of the 
statute, without extending to ground foreign to tho intention. It is, 
therefore, a canon of interpretation that all words, if they be general and 
not express and precise, are to bo restricted to the fitness of the matter. 
They are to be construed as particular [604] if the intention be particular , 
that is, they must be understood as used in reference to the subject-matter 
in tho mind of the Legislature, and strictly limited to it. ’ 

And again, p. 96 : “ It is, therefore, an established rule of construction 
that general words and phrases, however wide and comprehensive iu their 
literal sens?, must be construed as strictly limited to the immediate objec s 
of the Act, and as not altering the general principles of tho law ” 

Now the primary meaning of homestead ’ must be the place o 
the homo." Stead is a totally different word from stall, vide dictionaries 
passim ; and whatever connection there may be in stead with the too 5 * 
which is found in words like the Latin verb stare , it is obvious that tne 
idea of fixedness and stability is more easily connoted with the site or 
place, which cannot be moved, rather than a building which can at apy 
time be taken awav. Stead is derived from the Anglo-Saxon stede, and l 
first meaning is " place in general." “ From this sense," says Wedgewood, 
"we have homestead, the homo place ; bedstead." And in Stormoncn 
Dictionary I find : “ Homestead, the ground on which a house stams, 
and the enclosed ground surrounding it" Then, as to the classica 
u=e of the word, the weight of authority is doubtless in favour o 
the inclusion of dwelling house. As to its legal sense, I have been 
unable to find the word in any statute of the British Parliament, or 
any Act of the Indian Legislature except this Bombay Act V of ItibA. 
the Homestead Acts of the United States, as I have shown m my reter- 
ring judgment, the word includes a large tract of culturable land, wbipn 
the°Acb in question is, it is admitted, quite outside the homestead. 
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Lastly, as to the popular sense, I venture to think that this is so 
vague and undefined that it offers us no real assistance. With the greatest 
deference to the opinion of my learned colleagues I doubt whether the 
only popular sense of the word is a mansion, with contiguous buildings and 
curtilage. That no doubt may be one sense, but 1 think that the popular 
sense is even wider. As an illustration of what I mean I append to 
this judgment a cut'ing from the London Times of 14th October, [605] 
1895. It is a review of Mr. Walter Lawrence’s book lately published, 
“The Valley of Kashmir.” The reviewer says: “It seems doubtful 
whether the Kashmir s\ stem is not wiser than that of British India in so 
far as the Kashmir cultivators are denied the right of selling their land . 
Acting on the advice of Mr. Lawrence, the Kashmir Government has 
decided that the title given by the new settlement to the cultivators, here- 
tofore, serfs, may not be alienated by sale or mortgage. This means, 
of course, that the Kashmir cultivator will have to pay a higher interest 
for borrowed money than he would have to pay if he could pledge a first 
class security such as his homestead. Mr. Lawrence was perfectly aware 
of the fact, but ho considered that high interest was a less evil than the 
expropriation of the cultivators from their land if they were allowed to 
alienate it.” It is obvious that the word homestead is here used in a 
wide popular sense meaning ancestral lands. The title given by the new 
settlement to the cultivators which cannot be pledged as security for 
debt is the title of the cultivated land, not of the mansions. The evil 
mentioned is the expropriation of the cultivators from their lands, 
not from their houses. Of course I do not quote tho extract for 
any other purpose than to show how the word is used in a popular 
journal of the present day. But it is a striking instance of the wide- 
ness and vaguoness of the popular sense of the word. In brief, it is a 
farm, but that is just the sense which is excluded from the section now 
under consideration, which deals with the farm land in other words. As 
an illustration of the way in which the meaning of the word stead, has 
been developed from its primary sense of place to a farm , I may refer to 
Jamieson’s Etymological Dictionary of the Scottish Language ( 1 882 j where 
the author under “stead, steading, steddvng ” gives first the primary mean- 
ing of stead, and, quoting RuddimaD, says that it is commonly taken for 
the foundation or ground on which a house or such like stands, or the tract 
or impression made in the earth and appearing when they are taken away ; 
then comes the secondary meaning, a farm house and office ; and thirdly 


the word is used for a farm itself. 

An apt illustration of the s -nse in which the word homestead has been 
interpreted m the very Act now under consideration is to [606] bo found 
in Baden Powell’s Manual of the Land Rjvenue systems and the Land 
Revenue of British India (1882). Tho learned author writing of the 
bhagdari and narva lari tenures says (p. 586) : The main object of the Act 
of 1862 was to prevent confusion being introduced by the sale or mortgage 
of the sites for habitation (gabhan) and the homestead land belonging to each, 
share or bhag ( apart from the share in the village land), and also to prevent 
portions of the land other than recognized shares being sold, and so obli- 
terating the ancient and recognized divisions and sub-divisions.” The same 
passage is repeated in the edition of 1892, Vol. Ill, p. 268, tho words in 
brackets being omitted. In both oases the sense is the same: it is evident 
that the author like Sir R. Couch and Mr. Justice Newton was clearly of 
opinion that the Act did not forbid the alienation of a bbagdar’s house 
apart from the Bite. 
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One word as to the official translation of the word “ homestead.”— Of 
courso if has no legislative sanction ; if it had, there would be an end of 
the question. But I have shown the highest authority— Jetha Parkha v. 
Ravichandrn (l) — in favour of consulting, though to a limited extent, the 
official vernacular version of an Act ; and in my humble opinion to assume 
that the Official Translator to Government must have mistranslated the 
word is in realitv begging the question. "Gbartharni zamin ” meaos and 

can only mean land on which houses stand. . 

No doubt the affirmative answer to the question put by the referring 
Bench must tend to advance and not defeat the object of the Act ; 
for the greater must always include the less. The attachment and sale 
by civil process, which were endangering the permanence of the bhagdan 
and i arvadari tenures, may in some instances have covered the houses as 
well as tho sites, but it is evident that the danger to the joint village tenure 
would arise not from the sale of the materials of a house, but from t e 
introduction on to the land of outsiders, nob belonging to the bbag. If 
tho permanence of the tenure would not be endangered bv the attach- 
ment and sale of the house apart from the site, then it seems to 
mo somewhat of an assumption to say that because creditors mus 
have attached houses and sites. therefore homestead [607J in the 
preamble of the Act must mean houses as well as sites. That is wby 
venture to doubt whether tho Legislature intended to go further 
than the nocessitv of the case required. Mr. Baden Powell, basing 
his remarks on Mr. Pedder’s well known report, describes Ip. 
how “ in these villages we have a proprietary body in possession o a 
certain area ; they built the village on a convenient site, called in artisans 
gave them houses and bits of land for fchoir support, &c. Surely a ouse 
built on a portion of a bhagdar’s gabhan would be a house appurtenMi 
or appendant to that bhag. But the Act says s. 3, that it sha. no 
lawful to alienate and assign, mortgage or otherwise ebargo oi incuro 0 
any homestead, &c., appurtenant or appenda.nt to any such bhag a P a 
or separately from any such bhag. There is no limitation. It is n 
enacted that only a bhagdar may not alienate, charge or encum er, • 

The official gabhan register makes no distinction between various sor 

of houses. x 

Were the matter res integra, and were there ground for assum b 

that tho object of the Legislature was simply to relieve a class genera y 
from indebtedness, or to prevent the bhagdars from being ea 000 
house and home,” the doubts which X have indicated might not have 
expressed. But on the contrary the Act expressly confcemp a es 
bhagdars’ estates, including the homesteads, being sold or mortgage 
long as the " bhags” are not broken up. It is unnecessary, however, 
pursue tho subject further; as I understand that my learned co ea ® 
have no doubt upon the point, the affirmative answer to the Q ue 
referred must in future govern this and other similar cases arising un 
the Act. 

Order accordingly- 

Note — From the records of the High Court, it appears that the draft of ' 
which eventually became Bombay Act VI of 1862, was prepared by the J “"J a oee 
Sudder Dewanoe Adawlut (Messrs. R. Keays. W. Hart and H. Hebbenjin / 

with a request by Government on a reference with regard to the case of ine o 
Broach v. Jejeebhace Kooshal {1 Morris, 132). 


(1) 16 B. 689 (697, 698). 
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[608] APPELLATE CIVIL. 

Before Sir 0. Far ran, Kt. t Chief Justice , and Mr. Justice Parsons . 

Gopal Sadashiv PalEKAR and others {Original Plaintiffs), 
Appellants v. Nagkshwar Sitaram Phansalkar and others 
[Original Defendants), Respondents* [3rd February, 1896.J 

Ehoti Settlement Act (Bombay Act 1 of 1880 ) -Survey register -Defendants entered \ by 

Surveii authontirs as occupancy tenants— t>uil by plaintiffs for > eveisal of Survey 
Officer's decision and for declaration that defendants were ordinary tenants— Decision 
of Survey Officer as to tenure not final — Khot holding dhara land. 

A Survey Officer under the Khoti Settlement Act (Bombay Act I ot 1880) 
having determined and entered in the survey register that the defendants held 
the lands in suit as ocoupaocy teuants. the plaintiffs, who were the khots of the 
village objected to the decision and brought a suit for us reversal and to obtain 
a declaration that the lands were held by them on the dhara tenure and that 
the defendants were ordinary tenants thereof. The Judge d.sm.ssed ^ the sun .in 
appeal, holdiug that the survey entry was conclusive proof of the tenants 
liability, and that it gave no cause of action to the plaintiffs. 

Held reversing the decree, that the decision of the Survey Officer as to tenure 
is not fiual, and that a suit like the present will lie. 

A khot of a village can hold dhara lands* 

SECOND appeal from the decision of T. Walker, District Judge of 
Ratnagiri, reversing the decree of Rao Saheb Parashram B. Joshi, 

Subordinate Judge of Rajapur. 

The plaintiffs sued for a declaration that they were dnarekaris of the 
lands in dispute which were situate in the village of Tervan, alleging that 
there was no khoti laud in the village; that notwithstanding that the 
whole village was dharekari the defendants had fraudulently induced the 
Special Assistant Collector to apply the rules of the Ivhobi Act (Bombay 
Act I of 1880) to the village and got the lands entered as khoti and them- 
selves as occupancy tenants. c 

The Subordinate Judge found that the plaintiffs were owners of the 

lands in dispute and allowed the claim in the terms of the prayer of the 
plaint, which was that (a) the lands be entered in the Government hooks 
as plaintiffs’ dhara, that (6) defendants’ name be erased, and that (c). it be 
declared that there were no khoti rights in the lands and the Khoti Act 

did not apply. 

[ 609 ] The following is an extract from the Subordinate Judge’s judg- 

C ° eDb “ The village of Tervan is dharekari, bub there are hereditary khots 
whose duty it is to collect Government revenue from dharekaris, and 
credit it to Government, and for which the hereditary khots obtain certain 
remuneration. The khots of dharekari villages are like patils in the villages 
above tbe Ghats. They have no right to claim any more vasuL from 
dbarokaris beyond that fixed by Government. These khots are like 

talati^ ^ peal by fche ^ e f en dar»ts the Judge reversed the decree. The 

following are extracts from his judgment 

“ That plaintiffs are in the position of the khots of this village is proved 
by their having in that capacity seized upon the khata of Hari Narayan 
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Palekar. who died without heirs, instead of allowing it to pass to Govern- 
ment under s. 72 of the Land Revenue Code. The Khofei Act, therefore, 
applies to this Khofci village, and the Survey authorities have rightly 
framed registers showing the various tenants as dharekaris, quasi dhare* 
karis and occupancy tenants. Their entry is conclusive proof of the 
tenant’s liability under s. 17 of the Khoti Act. 

“ The relief sought by plaintiffs must thus be refused. For, while the 
Collector will amend the record in accordance with any decree obtained by 
the names. the survey entry gives no cause of action. I cannot, therefore,, 
order plaintiffs’ name to be entered in bis books, nor defendant’s to be 
erased ; and, as above shown, the Khoti Act does apply. 

As regards the declaration that plaintiffs are dharekaris. I am of 
opinion that it also must be refused as not arising between tbe parties. 
A dharekari is a person who holds land, in perpetuity or for thirty years, 
on payment of Government assessment to the khot. It would be absurd to 
pass a decree that plaintiffs are their own dharekaris, and this is not what 
they really want. They probably wish it declared that defendants have 
no rights in the land ; but they do not state whether defendants are 
tenants-at-will, yearly tenants, trespassers, or what they are: and on this- 
ground also I am justified in throwing out the claim. It discloses no 
cause of action, and thero is besides no demand for consequential relief.” 

The plaintiffs preferred a second appeal. 

Gancsh K. Dcshmukh, for the appellants (plaintiffs). 

Manckshah J Taleyarkhan, for the respondents (defendants). 

JUDGMENT. 

Parsons, J. — The Assistant Judge has not gone into the merits of 
the appeal, but has dismissed it on the preliminary point that the suit 
would not lie. In this he is wrong. The Survey Officer under the Khoti 
Settlement Act, 1880, had determined and entered in the survey register 
that the defendants, held the lands in suit as occupancy tenants. Tbe 
plaintiffs objected to that decision and entry, and they brought this suit 
[610] for its reversal and to obtain a declaration that the lands are held 
by them on tbe dbara tenure, and that the defendants are ordinary tenants 
thereof. 

That the decision of the Survey Officer as to tenure is not final, and' 
that such a suit as the present will lie, was hardly disputed before us and 
has now been settled by tbe Full Berich decision in Antnji Eashinath v. 
A?ilaji Mahadev (i). The fact that tbe plaintiffs are the khots of the 
village does not 9eem to us to affect the case, for a khot can hold dbara 
land just as any one else can. The Subordinate Judge disposed of the 
suit on its merits, and the Assistant Judge should have heard the appeal 
also on its merits and determined the real point at issue between the 
parties, viz., whether the lands are the dbara lands of the plaintiffs or 
whether tbe defendants are the occupancy tenants thereof within the 
meaning of the Khoti Settlement Act. 

We reverse the decree of the lower appellate Court and remand the- 
appeal for legal disposal. Costs to be costs in the cause. 

Decree reversed. 
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21 B. 610. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Candy. 


PURSHOTAMDAS Maneklal {Original Plaintiff ), Appellant v. Bai 
MaNI ( Original Defendant ), Respondent* [3rd February, 1896.] 

Husband and toil c— Restitution of conjugal rights— Defence— I J Ua of impossibility of 
sexual intercourse — Legal defences to suit for restitution— Judge has no discretion to 
refuse decree except when legal plea is proved. 

A plea by a wife that sexual intercourse with her is impossible owing to her 
incurable disease or physical maltormatiou is not in itself a good defence to a 
suit by the husband for restitution of conjugal rights. 

A judge has no discretion to refuse a decree for restitutiou of conjugal rights 
for other causes t-han those which in law justify a wife in refusing to return to 
live with her husband, and he cannct abstain from passing a decree in favour of 
a plaintiff-spouse, because he considers that it would not bo for ibe benefit of 
either side that the decree should be granted. 

£611] Dadajiv. Rukmabai (1) followed. 

Where, therefore, the lower appellate Court found that there was no cruelty, 
but that the suit was brought by the husband as a counter-move to defeat the 
claim ol the wife for separate maintenance and a considerable time after she had 
ceased to live in his bouse and because on the last occasion when she returned to 
live with him she left the house crying. 

Held, that these circumstances were not sufficient in law to justify the Court 
in refusing the husoand’s claim for restitution of conjugal rights. 

[D., 13 Ind. Cas. 609 = 15 O.C. 159.] 

Second appeal from the decision of T. Hamilton, District Judge of 
Surat, in appeal No. 99 of 1893. 

Suit by a husband for restitution of conjugal rights. The defendant 
pleaded cruelty and that the plaintiff had superseded her by marrying a 
second wife. 

The Subordinate Judge passed a decree for the plaintiff. The defend- 
ant appealed, and in appeal ur^ed {inter alia ) that she might Dot be 
compelled to live with her husband, as by reason of her state of health 
sexual intercourse was impossible. 

The District Judge of Surat reversed the decree of the lower Court, 
and dismissed the suit. In his judgment be said : — 

“ Defendant appeals on the ground {inter alia ) that she ought not 
to be compelled to live with her husband, as sexual intercourse is im- 
possible and as her state of health is bad. 

“ Although this plea was not specifically raised in the lower Court, 
it can, I think, be allowed in appeal, as the facts now alleged by the 
defendant were admitted by plaintiff in the lower Court. 

“ The marriage has admittedly . never been consummated owing to 
some physical malformation of the defendant. They have now been 
married some twelve years and defendant is said bo be twenty-five years 
of age. Doctors have beeD consulted, and the case appears to be a 
hopeless one. Consequently plaintiff has taken a second wife. 

“ I am not aware if a marriage between Hindu adults is voidable, as 
it is amongst Christians, by reason of a physical impossibility to sexual 
intercourse. A plea such as is now raised by defendant is a good answer 


• Seooud Appeal No. 245 of 1895. 
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to a suit for restitution of couiugal rights in. England. It is more than 
enough for it is a nlea that the marital rolatioo does not and never did 
e-i iT There b I believe, no decision of any High Court on the point 
now rawed hv defendant. As suits for lestitution of conjugal rights are 
forc er, to Hindu law. strictly speaking, though allowed now-a-days., I 
t-1 link 1 siiall he justified in adopting the rule of cauon law, and in boldiDg 
tha! r.efemi uit cannot be compelled to live with her husband. 

The plaintiff appealed to the High Court. 

Shiv ram Vi that Bhandarkar , for the appellant (plaintiff). 

[612] X a aind as Tulsidas for Ganvat Sadushiv Rao, for the respondent 
(defendant.). 

The following authorities were cited: — Ricketts v. Ricketts (1) , 
Dadaii v. Rukmahai (2); Scott v. Scott (3): B. v. M. (4); P. v._S. {5)\h orton 
v. Scion (6) : A' v. 1’ (7) : Lewis v. Haumard (8) ; Binda v. Aaunstha IS). 

Parsons, J. — This suit, was brought by the appellant for restitution 
of conjugal rights against his wife, the respondent. The defence was 
cruelty. The Subordinate Judgo held this unproved, aud passed a decree 
for the appellant. The District Judgo on appeal took up one only of the 
grounds of appeal and disposed of the appeal on it though it was a plea not 
raised in the Court of first instance. lie considered that he could do this, 
because the facts alleged by the defendant Were admitted by the piamuu 
in the lower Court. We are of opinion that the facts were not so clearly 
admitted as to justify the neglect to follow the proper practice, viz, J o 
raise an issue on a now plea and decino it only after allowing the paities a 
full opportunity of adducing evidence thereon. The District Judge assum 
physical malformation and that th« case is a hopeless one. T o u ° 
nate Judge says only that the defendant has some incurable disease about 
her hip-hone. ’ No medical evidence has been taken. No issue was framed. 
We are. therefore, at a great disadvantage in dealing with the case. 

The only point we can raise is this, viz : Is a plea by a wife, t a 
sexual intercourse with her is impossible owing to her incurable disease or 
physical malformation, in itself a good defence to a suit bv the husba 
for restitution of conjugal rights? That point we decide in the pegat • 
In Browne and Powles Work on Divorce (5»h Ed.) at p .141 it is state 
that “ the impotency of the petitioner with a prayer for a decree ot nu u y 
is clearly an answer (to a suit for restitution of conjugal ngl bts), 1 1 . 
sets up a denial of the marriage ( Ricketts v. Ricketts vl)). Aud so L 
also would be any other ground for nullity rf marriage. jj 

sentence can only mean a ground on which the defendant in e . 

ask for a decree of nulliry. It is obvious that the defendant could no 
set up his or her own adultery or cruelty as a defence to tie sui . 
is clearly laid down in Dadaji v. Rulcmabai (2), where ar ^ e • . 

concludes his judgment in these words : Civil Courts canno 
regard to cousistency and uniformity of practice (except per ans , 

most special circumstances) recognise any ploa of justification o 
a marital offence by the complaining party as was hela to 
onlv ground upon which the Divorce Courts m Englan 
refuse relief in * Scott v. (3).** At p. 192 of the same work, ^ 

is said : “ If at the time of its solemnization either of the p ^ 


(1) 35 L.J. p. and M. 92. 
(4) 2 Robert, 580. 

(7) 34 L.J. P. and M. 81 


(2) 10 B. 301. 

<5» 37 L.J. P. and M. 80. 

(3) 35 L.J. P and M. 105. 
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to the marriage is impotent, the marriage is voidable ah initio, 
and the Court may pronounce a decree declaring it null and voi 
B. v. If. (1) and P. v. S.(2) ” “But a suit for nullity on this ground can 
only be brought by the party who sutlers the injury. Therefore the 
•impotent party oannot sue on the ground of his own impotenoy— Norton v. 
Scion (3); X . v. Y. (4) ; Leiuis v. Hayivard (5). Marriage does not exist 
solely for sexual intercourse. The reciprocal duties and obligations of the 
husband and wite under Hindu law will be found exhaustive^ d,9 ^ ssed 
by Mahmood, J., in the case of Binda v. Kaunsiha( 6). It would manifest- 
ly be wrong to allow one of the parties to withdraw from the pevfoimauce 
of the duties and obligations binding on him on a ground which gives him 
do just cause of comnlaint and of which the other party does not compiain 
We reverse the decree of the lower appellate Court and lemaod the 
appeal for a legal disposal on the merits. Costs to be costs m the came. 

Decree reversed and case remanded. 

On remand the District Court reversed the decree of the [614] 
Subordinate Judge and dismissed the plaintiff's claim. The following is 

^'Tagree' wUhthe^wof' tie lower Court, that, on the evidence in the 

aQ or gross cruelty is not proved by defendant against plaintiff. 

Nor 'has this point been seriously pressed in appeal. The mam contention 

for defendant has boon that, in spite of gross cruelty not being proved, there 

are sufficient reasons in this case to justify the Court ,n refusing to compel 

/WftnA-int to return to her husbana s bouse. It ib admitted uy 

the plaintiff himself that, although bo and defendant were married some 
the Plaintm , fchig ^ defQndant had only lived with him four or five 

months since the marriage and that she had been living with her relations. 
S is not denied that, for all these years, plaintiff made no provision for his 
wife Again, there is the admitted fact of plaintiff s second maniage . T 
was in defiance of the rules of his caste, and he was fined Rs 500 on this 
opcnnot bv his caste. The causa of this second marriage is clearly owing 

" fact of the marriage between plaintiff and “7^’^ 

hftfin consummated, because of defendant s bodily defects. It is true, as 
nointed out by the High Court in their order of remand, that marriage does 
not exlst solely for sexual intercourse. The fact however, that this 
marriage has never, and apparently, can never bo consummated, bus 
an important bearing on the bona firl.es or otherwise of plaintiff s present 
claim P He has lot the defendant live so many years away from him 
and admits that he is satisfied with his sec, id wife It is on y 
when defendant had instituted several proceedings against him in 
1892 (a Q: for maintenance and also a criminal charge of bigamy) that 
we find him bringing the present claim for restitution of conjugal rights. 
Though before the Magistrate on 31st -July, 1892, plaintiff proposed his 
willingness to receive his wife back again, yet there can be no doubt (as 
held by the lower Court) that be did not treat her properly when she 
returned, for defendant ' left the house crymg at once, as plaintiff admits. 
Having regard to all those facts id may reasonably be inferred, as urged 
dor defendant, that the present suit is not brought bona fide, but as a 

counter-move to defendant's claim for maintenance. 

From this decision the plaintiff preferred a second appeal to the High 

•Court, S. A. 595 of 1896. 
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ant). 


Shiv ram Vithal Bhandarkar for the appellant (plaintiff). 

ItZdatt Vithobs Dcsai Xagindas Tulsidas for the respondent (defend- 

The following cases were cited in argument Paigi v. Sheonaram Cl); 
Bai Prtmhuvar v. Bhika (2) ; Ukfl v. Bai 2%fa 3) ; B«apa v. ^ (4) ; 
Dadaji v. Rukmnlai (5) ; Scott v. Sco« (6) ; Bmda v. Kaunsiha (7). 

JUDGMENT. 

ffildl Farr AN C J— We think that the District Judge is not correct 

in helling Itt the iases show that a Judge has a discretion » .refu sing a 

decree for restitution of conjugal rights for other causes than those which 

t law justify a wife flora refusing to return to live with her husband and 

that he cannot abstain Irom passing a decree in favour of a plaintiff 

spouse, because be considers that it would not be for the benefit of either 

side that the decree should be granted. . , 

The law which we are bound to follow upon this subject is, we think, 

that laid down in Dadaji v. Bufc.na6a.C5), where Sir Charies Sargeot CJ 
says • “ It mat be advisable that the law should not adopt strra ent 
measures to compel the performance of conjugal duties ; but as long as 
To law remain” as it, is, civil Courts, in our opinion, cannot with due 
regard to consistency and uniformity of practice (except p-rhaps under the 

most Special circumstances) recognise any plea of justifies lion other 
than marital offence by the complaining party as was held to be the only 
ground upon which the Divorce Courts in England would remse relief 
in Scott v. Scoff. "(6) That decisioo was given after all the cases neon e 
subiect which have been relied upon by the respondent before us and in 
the judgment of the District Judge had been cited, and was a most 
carefully considered judgment. It has been adopted as the 
in Bmda v. Kaunsiha (7) and ought, we think, to bo considered as settlmg 
the law. It would, in our opinion, lead to great doubt and difficu . 

anv othoi view of the law were adopted. , . 

' Hero the District Judge has held that there was no cruelty but that 
the suit was brought by the husband as a counter- move to defeat the alarm 
of the wife for separate maintenance and a considerable time after h.s 
wife had ceased to live in his house and because on the last occasion w 
the wife returned to live with her hushand she left the house c > *• 

These are not, in our opinion, circumstances sufficient in l«v to u. f y t 
Court in refusing the plaintiff's claim. The plaintiff by 
expresses his willingness to allow the defendant a separate room 161BJ 
his house and to supply her with food and raiment. On ‘h's“" e 
being given, which should be embodied in the decree we reveise the decree 
of the District Judge and restore the decree of the Subordinate Judge. 
Each party to bear his and her own costs throughout. 
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APPELLATE CIVIL. 
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Before Mr. Justice Jardine and Mr. Justice Banadc. 

Bhana (Original Plaintiff ). Appellant v. Chindhu ( Original 
Defendant No, 1) Respondent .* [3rd February, 1896.J 

Bindu law — Joint family— Family debt— Liability of family propcriy-Manager- Decree 
against a manager - Execution sale— Auction-purchaser. 

Where family property is sold in execution of a decree, obtained against a 
brother as manager of a joint Hindu family, for a family debt contracted by his 
father and himself and a brother, the interest of all the mombers of the family 
passes to the auction-purohaser though they have not been joinod as parties to 
the suit or to the execution proceedings. 

£R., 3 Bom. L.R. 322 (356) ; 16 CS.P.L.R. 19', 3 Bom. L.R. 97.] 

Second appeal from the decision of Kao Bahadur Chunilal Maneklal, 

First Class Subordinate Judge with appellate powers at Dhulia. 

Ramsiug Megha, and Meherchand and Ramdas, two of his five sons, 
borrowed money from Chindhu, the defendant, and passed an acknowledg- 
ment (khata) for the amount. 

Ramsing died and Ramdas being absent, Chindhu sued Meherchand 
on the khata and obtained a decree against him. In execution of this decree 
Chindhu attached and sold certain fields which were the ancestral property 
of Meherchand and his four brothers. The property was sold as 

M6h Eamdas!”bha absent brother, subsequently sold his interest and that 
of his three minor brothers in these fields to the plaintiff, who brought 
this suit against Chindhu to recover fths of the fields in question which 

Chindhu had bought at the execution sale. , , . 

Both the lower Courts rejected the plaintiff’s claim. They found that 
Meherchand was manager of the joint family, and [617] that the debt tor 
which Cbindhu’s decree was passed was a joint family debt. 

The plaintiff preferred a second appeal to the High Court. 

S S. Setlur (with him Trimbuck R. Kotwal), for the appellant. In 
this case only one of five brothers was sued Three of them we re not 
oarties in tbe transaction which gave rise to the claim. The decree has 
been passed against one brother individually and not as manager of the 
family and the property sold in execution was stated to be his property. 

Under such circumstances the Court will not hold the family property 
liable— May ne’s Hindu Law, s. 290; Deendayal’s case (1). 

Macpherson (with him M. R. Bodas ), for the respondent .-The case 
of Daulat Ram v. Mehr Ghand (2) has been interpreted in Vishnu v. 
Venkatrao (3). It has been found by both the Courts below that the lather 
and his two adult sons borrowed for family purposes. On Ramsing’s death 
his eldest son Meherchand became the new manager. Jankibaiv. Maha- 
dev (4) is a much stronger case. 

JUDGMENT. 

Jardine, J. — On the facts found, and in the absence of other special 
circumstances, I am of opinion that tbe decree should be confirmed with 
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(1) 4 I. A. 247. 


* Second Appeal, No. 1 of 1895. 

(2) 15 0.70. (3) P. J (1889), p. 248. 
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costs. See Mmiti v. Babaji ft): v. Venkatrav (2); Pandu v. Mani- 

la! (3): Basayav. Fakirgavda (4) and Jankibai v. 4/aAarfeu (5). 

RanaDB. J. — Tho only point in dispute between the parties is the 
extent of the interest which the auction-purchaser, who in this case is also 
the judgment-creditor, acquired uudor his certificate of salo. The acknow- 
ledgment (ruju kbate) was passed by tna father and fwo of his sons, and 
• he father being dead, and one of the sons being absent, the suit was 
brought against the other son Meherchand. and in execution of the decree 
tho prooertv in dispute was sold as Meherchand ’s. 


Tho absent brother subsequently sold his own right and the rights of 
rhreo minor brothers to the appellant, and on the strength of this purchase- 
deed. the present suit was brought to [618] recover 3-tb 3 share of the 
property which tho judgment-creditor had purchased, and of which he 
obtained possession through Court unopposed. 

Both Courts have found it as a fact that Meherchand was manager of 
tho joint family of the five brothers, that the debt was a joint family debt, 
and that the two adult sons joined with their father in executing the ruja 
khate. They also found that the sale was intended to be of the whole 
house, and not of Moherchand’s share only therein. 

It is contended, however, before us that as the four brothers were not 
parties, their interests could not be affected by the execution proceedings. 
It was suggested by Mr. Setlur, counsel for the appellant, that the general 
rule being that nobody should be prejudicially affected by the proceedings 
to which ho was not a party, the Courts should bo cautious not to extend 
the operation of such decrees to cases like the present, if they are not 
expressly covered by the rulings referred to as authorities on respondent’s 
behalf. Mr Mayne, however, has, after discussing all the decisions of the 
Privy Council on the point, summed them up by laying down six proposi- 
tions in all. and the third of these propositions states, on the authority of 
Decndai/al ' s case (6). as also of two later cases, Baboo Eurdey Narain v. 
Pandit Rooder Perkash Misser (7,) Nayiomi Babuasin v. Modun Mohun (8), 
that a creditor may enforce payment of the personal debt of a father, not 
being illegal or immoral, by seizure and sale of the entire interest of father 
and son, and it is not absolutely necessary than the sons should he parties 
to tho suit” or to the execution proceedings. Of course tho words “right, 
title and interest” of the judgment-debtor are themselves ambiguous and 
it is a mixed question of law and fact to determine what the Court intend’ 
ed to sell, and what the purchaser expected to buy — Appaji v. Keshev (9) 
and Jankibai v. Mahadev(b) . Iu the absence of special circumstances 
showing a larger intention, only the interest of the judgment-debtor passes 
by the salo — Maruti v. Babaji (1). The special circumstances must be such 
as those found [619] in Nanomi Babuasin v. Modun Mohun{8), Meenakshi 
Naidu v. Immudi Kanaka (10), and Mahabir Pershad v. Mohesivar 
Nath (11). As a representative case of the absence of such special circum- 
stances, Sargent, G.J., referred to Baboo Eurdey Narain v. Pandit Rooder 
Perkash Misser (7). 

In the present case the debt was one in whioh the two adult sons 
joined with the father. There .was no concealment in the plaint why the 


(1) 15 B. 87. (2) P. J. (18S9), p. 248. 

f4) P.J. (1892), D . 141. (5) 18 B. 147. 

(7) 11 I.A. 26. (8) 13 I. A. 1. 

(10) 16 I.A. 1. (11) 17 0. 585 (589). 
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father and the other brother were not joined as parties. It is found as a 
fact that the son sued was manager of the joint family. The debt was a 
family debt. The sale realized the full prioe of the house, and the creditor 
obtained possession unopposed. The appellant’s deed of purchase was 
executed pendente litc, and after the attempt to raise the attachment had 
failed. There is thus no reason shown why the decree of the lower Court 
should he disturbed. We dismiss the appeal and confirm the deoree. 
All costs on appellant. 

Decree confirmed. 
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APPELLATE CIVIL. 

Before Mr. Justice Jardinc and Mr. Justice Ranade. 

NARAYAN AND ANOTHER ( Original Plaintiffs ), Appellants v . Ganpat 
AND OTHERS ( Original Defendants Nos. 1 to 9) Respondents .* 

AND 

Ganpat AND others ( Original Defendants Nos. 1, 2, 3 and 9), Appellants 
v. NARAYAN and another ( Original Plaintiffs), Respondents .* 

[3rd February, 1896.] 

Mortgage— Mortgage by joint oiunci — Mortgagee becoming -purchaser of part of mortgaged 
property— Redemption— Redemption of part of mortgaged property— Apportionment 
of mortgage- debt— Right of mortgagee to keep security entire— Right of purchaser of 
mortgagee's interest to sue for partition— Joint possession— Practice. 

When a mortgagee acquires by purchase the interest of some of the mortgagors, 
he acquires only a right to sue for partition after the redemption of the entiro 
eecurity has been effected. He must first surrender or restore the mortgage 
seoucity and then urge wh «t title ha may have aoquirod by the purchase. 

[620] The general rule is that a mortgagee has a right to insist that his security 
shall not be split up, bub in the following cases there is no objection to do so 
and to rateably distribute the mortgago-debt : — 

(а) When the mortgagee does not insist on keeping the security entire. 

(б) When the original contract itself reoites that the mortgagors join together in 

mortgaging their separate shares. 

(c) When the mortgagee has himself split up the security ; e.g.. when be buys a 
portion of the mortgaged estate. In this case he is estopped from seeking to 
throw the whole burden on that part of the property still mortgaged with him. 
In 1872 the plaintiffs’ father (Khusbal) aod brother (Bapu) mortgaged seven 
lots of land with possession to the father of defendants Nos. 1, 2. and 3. Four 
of these lots were subsequently sold to defendants Nos. 4 to 8 with the consent 
of the mortgagees, who continued in possession of the remainiog three lots. In 
1878 in execution of a decree, Bapu’s interest in these latter three lots was sold 
and was purchased by defendants Nos. 1, 2 and 3. In 1839 the defendants Nos. 1, 

2 and 3 sold these three lots to defendant No 9. In 1891 the plaintiffs (sons 
and brothers of the original mortgagors) sued to redeem all the lands comprised 
in the mortgage of 1872. The first Court as to the first four lots held that defend- 
ants Nos. 4 to 8 had; been in adverse possession of the first four lots for more 
than twelve years and that as to them the suit was barred. As to the remaining 
throe lots it passed a deoree for redemption of the plaintiffs’ three-fourths share of 
the lands and directed that on payment within six months by them of Rs. 500 to 
defendant No. 9 (who stood in the place of defendants Nos. 1,2 and 3) they should, 
be put in possession of the lands jointly with defendant No. 9. In appeal the 
decree was confirmed as to the first four lots, but as to th,e remaining three lota 
the Judge found that the mortgage-debt had been paid and that a sum of 
Rs. 848-5-0 was due from the mortgagees in possession (defendants Nos. 1,2, 

3 and 9), to the plaintiff. He, therefore, ordered payment of tbree-fourths of. 

* Gross Second Appeals, Nos. 575 and 625 of 1893. 
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this amount by defendant No. 9 to plaintiffs, and directed that they should be 
put in possession of their three-fourths share of the lands jointly with defend- 
ant No. 9. On appeal to the High Court as to the right to redeem the said 

three lots. 

Held, that the plaintiffs were entitled to redeem tho whole of the said three 
lots which had been admittedly mortgaged in 1872 and not merely a three-fourths 
share thereof, and were also entitled to the whole of the surplus sum of Rs, 348 
found due by the mortgagees in possession. 

Held, also, that defendant No. 9, who had acquired from the mortgagees 
(defen lants Nos. ], 2 and 3/ the equity of redemption in part of the mortgaged 
property, was not entitled to poss—s on of his share jointly with the plaintiffs. 
The mortgaged property should first bo restored to the plaintiffs and then defen- 
dant No. 9 might bring a separate suit tor partition. 


[Diss., 26 Ind. Cis. 194; Expl. & N. F. 11 Ind. Ca«. 100 = 62 P.R 1911 = 197 P.L.R. 
1911; R., 17 Ind. C is. 837 = 23 M.L.J. 576 = 12 M L. T. 484 = (1912) M.W.N. 1168.] 


Second appeals from the decision of Rao Bahadur N. N. Nanavafci, 
First Class Subordinate Judge, A. P.. at Dhulia. 

Suit for redemption. The land in question consisted of seven lots, 
which in 1872 had been mortgaged with possession by the [621] plaintiffs’ 
father and brother (Khushal and Bapu) to one Totaram, the father of 
defendants Nos. 1, 2 and 3. 

In the same year one of the lots was sold by the mortgagors with the 
consent of the mortgagee to defendants Nos. 4 and 5 ; similarly another 
was subsequently sold in the same year to defendant No. 6, and a third 
to defendant No. 7, and in 1870 a fourth lot was sold to defendant 
No. 8. 

The three remaining lots remained in the possession of the defendants 
Nos. 1, 2 and 3 (the sons of the original mortgagee). In 1878 the mort- 
gagors’ interest in them was sold in execution of a decree against them, 
and it was purchased by defendants Nos. 1, 2, and 3, who duly obtained 
formal possession, being already in possession as mortgagees. This decree 
was against Khushal and Bapu, but in the certificate of sale it was stated 
that what was sold was the right, title and interest of Bapu ; and in the 
list of property which had been attached in execution these lands were 
also mentioned as belonging to Bapu. 

In 1889 defendants Nos. 1, 2 and 3 sold these latter three lots to 
defendant No. 9. 

In 1891 the plaintiffs (the sons and brothers of the original 
mortgagors) brought this suit for the redemption of all seven lots of land 
comprised in the mortgage of 1872, 

Defendants Nos. 4 to 8 nleaded adverse possession for more than 
twelve years, and that the suic was barred by limitation. 

Defendants Nos. 1, 2 and 3 as to the four lots sold to defendants 
Nos. 4 to 8 pleaded limitation, and as to the three lots sold to defendant 
No. 9 they contended that the plaintiffs’ right to redeem had been 
extinguished by the execution sale at which they had purchased the 
mortgagors’ equity of redemption. 

The Subordinate Judge held that as to the four lots held by 
defendants Nos. 4 to 8, the plaintiffs’ claim was barred by limitation. 
As to the remaining three lots, he held that by the sale in execution 
one-fourth share therein had passed to the purchasers (mortgagees) and 
that the plaintiffs (mortgagors) were, therefore, only entitled to redeem 
three-fourths jointly with defendant No. 9. He ordered, therefore, that 
the plaintiffs might redeem on payment within six months of Rs. 500 to 
[622] defendant No. 9, “ who stands in the place of the morbgag 00 ^ 
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(defendants Nos. X,. 2 and 3) together with his costs of this suit in 
fatisf&otion of the mortgage-debt due on three-fourths of the fields men- 
tioned in the plaint. On payment being made within the aforesaid 
period, the plaintiffs will be put in possession of their three- fourths 
4 share in the fields’ jointly with defendant No. 9.” 

On appeal the Court confirmed the decree of the lower Court as to 
the four lots held by defendants Nos. 4 to 8, but as to the three remaining 
lots he found on taking the accounts that the mortgage debt had been paid 
off, and that a surplus of Rs. 348-5-0 was due by the mortgagees in 
possession (defendants Nos. 1, 2 and 3) to the mortgagors (plaintiffs). 
He, therefore, ordered as follows : — 

“ The defendant No. 9, who stands in the place of the mortgagees 
(the defendants Nos. 1 to 3), must, therefore, pay three-fourths of this 
flurplus to the plaintiffs over and above the restoration of three fourths of 
these three fields by bim to them * * *. Plaintiffs be put in 

possession of their three-fourths share therein jointly with the defendant 

No. 9. * 


* •> 


From this deoree the plaintiffs appealed to the High Court, and the 
defendants Nos. 1, 2, 3 and 9 filed a cross appeal. 

Vicaji and Balaji Abaji Bhagvat, for the appellants (plaintiffs). — The 
plaintiffs are entitled to redeem the whole of the three lots in question and 
not only three-fourths, and defendant No. 9 is not entitled to joint pos- 
session with them. He stands in the place of defendants Nos. 1, 2 and 
3, the mortgagees. They purchased the right of Bapu at the execution 
Sale. Bapu bad an interest jointly with the plaintiffs in these iands. The 
purchase by the defendants of his interest gave them only a fight to sue 
for his share by partition after all the lands had been redeemed. Their 
purchase of this share did not affect the right to redeem the whole security 
given by the mortgage of 1872. Whatever right they had. i3 vested now 
in defendant No. 9, but that right can only be exercised after redemption 
of the whole mortgage security — Naro v. Vithalbhat (1) ; Mora Joshi v. 
Hamchandra (2). 

[ 623 ] Scott aod Daji Abaji Ehare , for respondents (defendants Nos. 1, 
% 3 and 9). — By the execution sale tho whole interest in the three lots 
in dispute passed to defendants Nos. 1, 2 aod 3. The decree was against 
both Khushal, the father of the plaintiffs, and Bapu, their brother, and the 
interest of both passed by the sale. The land was either joint family pro- 
perty standing in Bapu’s name or it was Bapu’s exclusive property. In 
oither case the whole interest was sold to the purchasers — Bari Vithal v. 
J air am Vithal (3). The mortgagors themselves severed the security by 
selling part of it to third persons with consent of mortgagees. 

Vicaji in reply. — Both the lower Courts have found that the interest 
of the plaintiff’s father Khushal was not sold at the execution sale and that 
Bapu was not the manager of the family, as Khushal was alive at the date 
of the sale — Appaji Bapuji v. Keshavt 4) ; Maruti Sakharam v. Babaji (5). 


JUDGMENT. 

RANAPB, J. — These are cross appeals from the decision of the 
First Class Subordinate Judge of Dhulia rejecting the original plaintiffs 
Nos. X% 2’s claim for the redemption of four lands, and awarding 
(hem joint possession with defendant No. 9 of a three-fourths share in 

(1) 10 B. 648. (3) 16 B. ‘14. (3) 14 B. 597. 

(4) 16 B. 18 (19). (6) 16 B. 87. 
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the remaining three lands, and directing defendant No. 9 to pay to plaintiffs 
a three-fourths share in Rs. 348-5-0, being the surplus left after satisfying 
the mortgage debt. 

The mortgage of which redemption was sought was effected by 
plainlitis’ father and their brother Bapu in 1872, and included seven lands in 
all, but four of these had been alienated by Bapu to defendants Nos. 4 — 8 
more than twelve years before the institution of the suit, which suit 
was accordingly held to be time barred in respect of these lauds. Bapu’s 
right, title and interest in respect of the remaining three lands were pur- 
chased in an execution sale by defendants Nos. 1, 2, 3, who represented 
the original mortgagee, and were subsequently in 1889 transferred by them 
to defendant No. 9. There was no bar of time in respect of this part of 
the claim, and both the lower Courts have held that these sale transactions 
affected only Bapu’s share, and plaintiffs [624] were accordingly allowed 
joint possession with defendant No. 9 of their three-fourths share ic these 
lands. It is from this decree that both plaintiffs and defendants Nos. 1, 2, 
3 and 9 have preferred the present cross appeals, plaintiffs contending 
chiefly that they were entitled to redeem the whole of these three iaDds, 
whilo the defendants contended that the sale of Bapu’s interest transferred 
to them the whole interest of all the mortgagors, and not Bapu’s "share 
only. 

In regard to the contention of the plaintiffs (appellants in second 
appeal No. 575 of 1893), I feel satisfied that the lower Court of appeal 
was in error in awarding joint possession of a three-fourths share in the 
three lands to the plaintiffs, and directing the defendant No. 9 to refund to 
plaintiffs three-fourths share in the surplus left after satisfying the 
mortgage-debt. If the plaintiffs had a right to redeem the mortgage of 
these lands that right, entitled them to sue for the redemption of the whole 
of these lands. Indeed, if they had brought the suit in the first instance 
to redeem only their share in the mortgaged lands, such a suit, splitting 
up the mortgage security, could Dot have been maintained under the 
rulings of this Court, which have held that when a mortgagee acquires by 
purchase the interests of some of the mortgagors, he acquires only aright 
to sue for partition after the redemption of the entire mortgaged property 
has been effected. He cannot resist the claim for redemption based on 
the mortgage admitted by him. He must first surrender or restore tha 
mortgage security, and then urge what title he may have acquired by pur- 
chase. , 

In the present- case, the respondent-defendants did not claim any 
equitable relief by way of contribution and apportionment. Their defence 
was that the transfer of Bapu’s interest made them owners of the entire 
property. Plaintiff-appellants also claimed to redeem the whole, and not 
any portion of the mortgaged lands. The parties having thus joined issue 
on this basis, both the lower Courts were in error in apportioning the 
mortgage security and debt in the way they have done. The burden of 
bringing a partition suit has been thus cast upon the plaintiff-appellants, 
when it should properly fall upon the mortgagees and their assigns. 

# 

[625] Looking at the authorities, it will be found that the view taken 
by the Madras High Court in Marnu v. Kuttu (l) has been expressly dissent 
ed from in several decisions of this Court. The Madras High Court held 
in the case noted above that in such cases the mortgagor must first by a 

* , m • 

(1)6M. 61. •• 
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regular partition suit ascertain his share before he sues for redemption. 1896 
The judgment oites no authorities, and it does not appear that the peouliar Fob. 3. 

inoidents of a mortgage oontraot were fully considered. So far baok as 

1876, it was held by a Division Bench of this Court (Melvil and Nanabhai APPBL- 
Haridas, JJ.,) that suoh a mortgagee must firsr, restore the seourity, and it LATB 
will be then open to him in another suit to establish anv rights he may OlVIL. 

have acquired by purohase — Santa ji v. Bayajii 1). This view of the law was 

affirmed in Alihan v. Mahamadkhan (2), whioh ruling is of speoial interest, 819 . 

for it makes a dear distinction between the mortgagee purchasing a por- 
tion of the equity of redemption, and a mortgagee succeeding to it by 
right of inheritance. While in respeot of the mortgagee’s rights as pur- 
chaser, it was ruled that he should surrender the security, and then esta- 
blish his olaim as purchaser, in respeot of the rights which devolved on him 
by inheritance, the right of contribution and apportionment in redemption 
was upheld. This same view was again given effect to in Bhikaji v. 

Lakshman (3). The authorities bearing on this subject W6re fully con- 
sidered in Naro v. Vithalbhat (4) and again in Vishnu v. Venkatrav (5), 
and finally in Mora Joshi v. Ramchandra (6), in which last case, as also 
in Bhikaji v. Lakshman (3), the ruling in Mamuv. Kuttu (7) was expressly 
dissented from. 

Of course there are speoial circumstances in which the Courts have 
allowed some of the mortgagors or part purchasers of the equity of 
redemption to redeem a part of the mortgage security on payment of 
a proportion of the mortgage-debt. The Privy Council case, Nawab 
Azimut Ali Khan v. J oil ahir Singh (8), represents [626] one class of 
suoh cases. In that case the suit was brought by the purchaser 
of one out of the sixteen mouzahs mortgaged to redeem his pur- 
ohase, and the mortgagee in that case did not insist on the redemption 
of the whole mortgage. The general rule appears to be that a mortgagee 
has a right to insist that his security shall not be split up — Hurreehur 
Singh v. Dabee Sahoy{9),Moulvie v. Jubbooi 10) — but of course(l) when he 
does not insist on such a right, Asansab v. Vamana (11) ; Ram Kristo v. 

Mussamut Ameeroonissai 12); Mirza Ali v. Tarasoonderee (13 ); Kesree v Seth 
Roshun Lai (14) ; or (2) where the original contract itself recites that the 
mortgagors join together in mortgaging their separate shares or (3) where 
the mortgagee has himself split up the security, — Kuray Mai v. Puran 
Mai (15) ; Marana v. Pendyala (16) ; Nawab Azimut Ali Khan v. Jowahir 
SinghiS) ; Nathoo Sahoov. Lalah Amir (17); Mahtab Rai v. Sant Lai (18); 

— there can be no objection to rateably distribute the mortgage-debt. In 
the last class of cases, the mortgagee himself splits the security by buying 
a portion of the estate mortgaged ; and he is very properly held to be 
estopped from seeking to throw the whole burden on the part of the pro- 
perty still mortgaged with him. It was on this principle that in the 
present case the mortgage charge has been apportioned between the four 
lands sold away with the mortgagee’s consent by the mortgagor Bapu, 
and the remaining three lands. Lastly, contribution was allowed in the 
ease where the mortgagee succeeded by inheritance to a part of the mort- 
gaged estate — Alikhan v. Mahamadkhan (19). 


(1) P.J. (1876), p. 17. 

(2) 10 B. 668, N. 

(3) 16 B. 27, N. 

(4) 10 B. 640. 

(6) P.J. (1889), p. 348. 

(G) 15 B. 24. 

(7) 6 M. 61. 

(8) 18 M. I. A. 404. 

(9) W.R. (1864), 260. 

(10) W.R. (1864), 76. 

(11) 2 M. 228. 

(12) 7 W.R. 314. 

(18) 3 W.R. 160. 

^(14) 2 N.W.P. 4. 

(16) 2 A. 566. 

(16) 8 M. 380. 

(19) P. J. (1861), p. 819. 

(17) 16 B.L.R. 303. 

0tt9 

(18) 5 A. 276. 
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In so far as the three lands in dispute are concerned, the facts of the 
present case do not fall within any of the special classes noted above, and 
the lower Courts were, therefore, not justified in departing from the current 
of decisions which require mortgagees to restore possession of the mort- 
gaged property, and refer them to a separate suit for partition. 

[627] The respondents’ pleader Mr. Khare admitted that the deoree 
for joint possession was not formally correct, but be contended that the 
informality was not of a sort which justified interference in second appeal. 
I cannot for reasons set forth above accept this view, and the decree must 
be accordingly amended. 

In the other appeal, Mr. Scott for defendants Nos. 1 to 3 and 9 
contended that the transfer of Bapu's interests conveyed the whole 
property. This contention was made to rest on two inconsistent grounds, 
namley, (1) that these three properties were Bapu’s self-acquired property, 
and, (2) that Bapu was manager of the joint family, and his acts bound 
them all. Both the lower Courts have, however, found distinctly that the 
properties were not self-acquired, and that Bapu’s interests sold were not 
those of a manager of the joint family. We must, therefore, disallow the 

contention, and reject this appeal. 

In appeal No. 575, we vary the decree of the lower Court, so far as 
to direct that defendant No. 9 should restore the three lands in dispute, 
Nos. 9, 17 and 19 of Mabalkhedi, into plaintiffs’ possession, and pay 
Rs. 348-5 0 to the plaintiffs. The respondents Nos. 1, 2, 3, 9 should pay 
appellants’ costs of this appeal, and bear their own costs, and pay the 
respondents' costs in appeal No. 625. Appellants in appeal No. 575 to 
pay the costs of the resoondents-defendants Nos. 4 to 8. 

JARDINE, J. — I concur in holding that the authorities just cited 
cover the first point argued and in the decree proposed. 

Decree varied. 
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[628] APPELLATE CIVIL. 

Before Sir 0. Farran , Kt., Chief Justice, and Mr. Justice Parsons. 


TRIKAMLAL JAMNADAS ( Original Defendant ), Applicant v. 

KALlDAS DALPATRAM ( Original Plaintiff), Opponent .* 

[4th February, 1896.] 

Contract-Sale of goods— Contract to supply goods at fixed price— Duty imposed on 
material subsequently to date of contract- Liability to supply goods— Indian Tariff 

Act {VIII of 1894), s. 10 (1). 

On 2nd November, 1894, the defendant contracted to supply the plaintiff with 
a certain quantity of dhotars made of European or Egyptian yarn No. bO at the 
rate of 225 pairs each month for a period of one year. In January, 1895, an 
import duty of five per cent, was imposed by Government on the yarn. The 
defendant thereupon deolined to supply the dhotars unless the plaintifl paid the 
duty in addition to the contract price. 

Held that under s. 10 of Act VIII of 1894 the defendant could oall on the 
plaintiff to pay the duty which he had paid on tbe yarn, that is, he could add so 
much to the oootracb price as would be equivalent to the uuty which he himself 
had paid. The question was whether the dhotars supplied to the plaintiil were 
actually made out of yarn on which duty had been paid by the defendant. 

APPLICATION under 8. 25 of the Provincial Small Cause Courts Act 
(IX of 1887) against the order of Rao Bahadur Krishnamukhram A. Mehta, 
Judge of the Court of Small Causes at Ahmedabad. 

On the 2nd November, 1894, the plaintiff and the defendant entered 
into a contract, UDder which the defendant agreed to supply to the plaintiff 
dhotars for one year at the rate of 225 pairs per month Tbe chotars 
were to be made of European or Egyptian yarn woven in the defendant s 

mill. 

In Januarv, 1895, an import duty of five per cent, was levied on the 
yarn under art. 44, sch. IV, of tbe Indian Tariff [629] Act (VIII of 
of 1894) as amended by the Cotton Duties Act (XVI of 1894). lbe 
defendant thereupon declined to supply dhotars unless the plaintiff paid 
an increased price. The plaintiff then brought this suit for Rs. 300, 
damages for breach of contract, alleging that for the four months from 
2nd November, 1894, till the 2nd March, 1895, the defendant ought to 
have supplied 900 dhotars, but had only supplied 167 during that period. 

The Judge found the defendant had committed a breach of the con- 
tract and was liable for damages. He, therefore, passed a deoree in 


• Application under Extraordinary Jurisdiction No. 216 of 1895. 

( 1 ) Section 10, AotVIII of 1894: -“In the event of any duty of customs or excise on 
anv article being Imposed, increased or deoreased or remitted after the making of any 
contract for the sale of such article without stipulation as to the payment of duty where 
duty was not chargeable at the time of the makmg the contract, or for the sale of such 

article duty-paid where duty was chargeable at that time,-- 

“(a) If suoh imposition or inorease so'takes effect that the duty or increased duty, 
as the case may be, is paid, the seller may add so muoh to the contract price as will 
be equivalent to the duty or increase of duty and he shall be entitled to be paid and 

to sue for and recovet suoh addition, and , 

“ (b) If suoh decrease or remission so takes efleot that the deoreased duty only or 
no duty, as the case maybe, is paid, the purchaser may deduct so much from the 
contract price as will be equivalent to the decrease of duty or remitted duty, and he 
n ot be liable to pay or be sued to* df to respect of suoh deduotion. 
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plaintiff’s favour for Rs. 256-2-0. The following is an extract from his 
judgment : — 

"Tno defendant admits in his deposition that on the date of the 
agreement with the plaintiff he bad with him 1,000 lbs. of such yarn in 
his possession and that ho ordered out 4,000 lbs. more for preparing the 
dhoties in his mill. He further stated that these 4,000 lbs. of yarn would 
bo sufficient to prepare three thousand pairs of dhoties. At that rate the 
1,000 lbs. of yarn were quite sufficient for 750 pairs. The plaintiff’s 
pleader has examined the defendant’s account and has found out that 
1,948 lbs. of such yarn was received by the defendant before the date of 
plaiutiff's agreement, and defendant’s pleader admits this. It would thus 
appear that the defendant had with him sufficient quantity of European or 
Egyptian yarn for 1,500 pairs of dhoties on which he had to pay no duty. 
During the first four months of the contract the defendant had to supply 
to the plaintiff 900 pairs only, whilst he bad yarn sufficient for 1,500 pairs, 
yarn for which no duty was paid. The plaintiff, therefore, is not liable 
to any duty so far as this claim is concerned. 

“ Supposing, however, that the defendant had had to pay an import 
duty on all the yarn that was required for the preparation of the dhoties 
agreed to be given to the plaintiff, still the plaintiff cannot be liable for that. 
The defendant's pleader relies od s. 10 of the Tariff Act (1). Here the 
contract was for the sale of dhoties and not for the sale of yarn. The article 
contracted to be sold wasdhoty and not yarn, whilst the duty was leviable 
on yarn. The schedule doe9 distinguish the yarn from the piece-goods, 
and I do not think the defendant can claim to recover from the plaintiff 
any duty that he might have to pay for the yarn.” 

The defendant applied to the High Court under the extraordinary 
jurisdiction, contending that the plaintiff was liable for the duty ; that 
there was no understanding that tbe yarn in stock was to be used in 
manufacturing the dhotars to be supplied to the plaintiff ; that the defend- 
ant was not bound at once to buy in at the date of the contract all yarn 
required for the plaintiff’s dhotars, and that the defendant was entitled to 
buy in from time to time sucb yarn as might be required for the said dhotars. 
A [630] rule nisi was issued calling on the plaintiff to show cause why tbe 
decree should not be set aside. 

Chimanlal U. Setalvad, appeared for the applicant (defendant) is sup- 
port of tbe rule. 

Manekshah J. Taleyarkhan, appeared for the opponent (plaintiff) to 
show cause. 


JUDGMENT. 

FarRan, C. J. — The subject of the contract was Egyptian yarn made 
up into dhotars. Upon this article a duty wa9 imposed by Act XVI of 
1894, sch. IV, art. 44. Section 10, therefore, of Act VIII of 1894 
would apply, and the applicant could call od the opponent to pay the 
duty paid, that is, he could add so muoh to the contract prioe as would 
be equivalent to the duty he bad paid. We think that tbe lower Court has 
not properly considered tbe latter point. The question is not whether the 
applicant had yarn in stock out of which the dhotars oould have been made, 
but whether the dhotars were actually made out of that yarn or out oi 
yarn on which duty had been paid by the applicant. It is only in tbe las 
case that he could ask for an increased price. 


See ante SI B« 636. 
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. We make absolute the rule, reverse the decree, and, remand the case 
lor a fresh trial with reference to the above remarks. Costs to be costs 
in the cause. . 

Rule made absolute. 
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Before Sir G. Farran, Kt., Chief Justice, and Mr. Justice Parsons. 


The Surat City Municipality ( Original Defendant). Appellant v. 

. OCHHAVARAM Jamnadas ( Original Plaintiff), Respondent .* 

[5th February, 1896.] 

Municipality— District Municipal Act ( Bombay Act VI of 1873). s. 21, els. 1 and 2— 
Amendment Act Bombay Act [II of 1884), s. 27, cl. 7, and s. 32— Tax imposed by 
Municipality . 

In 1891 the Municipality of Surat appointed a Committee to revise the taxation 
of the city, proposing to reduce some of the existing taxes and impose others 
with a view [inter alia) of obtaining a better water supply for the oity. A scheme 
of taxation drafted by the Committee was subsequently adopted by the Munici- 
pality, and it inoluded a new house and property tax. The Municipality then 
issued a notioe with regard to this last mentioned tax under the provisions of 
a. 21 of Aot VI of 1673 setting forth [631] the particulars of the proposed tax 
and requiring objections to be lodged within a fortnight from the date of the 
notioe. A number of objections were received which were laid on the table for 
twenty-one days for perusal and consideration by the Municipal Commissioners. 
At the end of that time a special meeting of the Commissioners was held at 
which it was resolved that the objections were invalid, and the scheme and the 
rules with regard to the levying of tax were forwarded to Government and were 
sanctioned. The plaintiffs sued for an injunction restraining the Municipality 
from levying the tax, contending that it was illegal, on the ground (1) that there 
was no Municipality desirous of imposing the tax for any of the purposes allowed 
by the Act, inasmuch as the Commissioners who passed the resolution to impose 
the tax did not know for what purpose the tax was to be imposed ; (2) that the 
resolution imposing the tax was illegal because the notioe calling the meeting of 
the Commissioners whioh passed the resolution did not specify this tax as the 
object of the meeting ; i3) that the notioe given uuder s. 21 of Act VI of 1873 was 
bad, as it did not state the purpose of the proposed tax ; (4) that the nature and 
the amount of the tax were not sufficiently stated in the notioe ; (5) that the 
notioe ought to have stated the mode in which the valuation of property for the 
purpose of the tax was to be made ; (6) that the objections of the rate-payers 
were not sufficiently considered ; (7) that it did not appear whether the tax was 
to be paid in advance or not ; and (8) that the assessment of the tax was made on 
a wrong basis. 

Held, that the purpose of the tax was sufficiently known to the Commissioners* 
(2) that the resolution imposing the tax was not invalid, although the notice 
convening the meeting did not specify the object of the meeting ; {3) that the 
notice need not speoify the purpose of the tax; (4) that as to the nature and the 
amount of the tax the notice was sufficient, as it stated that the amount would 
depend on the valuation of the property ; (6) that the notice need not define the 
mode of valuation ; (6) that the objections were sufficiently considered; (7) that the 
tax was to be paid partly in advance ; (8) that the assessment would not affect 
the validity of the tax, but would give a right of appeal to have the valuation set 
right. 

Held, therefore, that the tax was legally imposed. 

Appeal from the decision of Rao Bahadur V. V. Paranjpe, First 
Class Subordinate Judge of Surat. 
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Suit for an injunction restraining the defendants from levying house- 
tax from the plaintiff. The proceedings of the Municipality of Surat are 
regulated by the District Municipal Act (Bombay Act VI of 1873), and the 
Amendment Act (Bombay Act II of 1884), of which the following are the 
provisions material to this report : — 

“ Section 21, clause 1. Every municipality desiring from time to 

time to impose any tax, toll or other impost for the purposes of this Act 

shall give notice of such intention, and shall in such notice define the 

nature of the tax, toll or other impost, the class of persons or property to 

be made liable thereto, and the amount to be imposed. 

Clause 2. Any inhabitant of the municipal district objecting to such 

tax, toll or impost, may, within a fortnight from the date of the said 

notice, send his objection in [632] writing to the municipality, and the 

municipality shall take such objection into consideration and report their 

opinion thereon to tbe Governor in Council.” 

Section 27. The following provisions shall be observed with 

respect to the proceedings of a municipality : — 

Clause 7. Except with the permission of the presiding authority, 

nc business shall be transacted and no proposition discussed at any 

general meeting, unless it is mentioned in the notice convening such 

meeting and i3 brought forward by the presiding authority or by any 

Commissioner who has given ten days’ previous notice thereof to the 

President, or, in the case of a special general meeting, unless mention 

thereof has been made in the written request for such meeting. 

Section 32. Every municipality shall, as soon as conveniently may 

be after it has been constituted, make and may from time to timealter or 

rescind rules consistent with this Act and with the principal Act : — 

(a) regulating the conduct of its business and the delegation of any 

of its powers or duties to one or more committees ; 

* * * * 

(to) prescribing, subject to the provisions of the principal Act, the 
tolls, cesses, taxes or other imposts to be levied in the municipal district 
for municipal purposes and the fees to be oharged for licenses or permis- 
sions granted under s. 22 of the said Act and the times and modes of 

levying are recovering the same ; 

* * * * 

“ Provided that, 

* * * * 

(k) No rule made under this section shall have effect unless and 
until it has been approved by the Governor in Council, or by suoh officer 
as he appoints in this behalf.” 

In August, 1891, tbe Municipality of Surat at a general meeting 
appointed a Committee to revise the taxation of the city with a view to 
reduce some of the existing taxes and improve others, in order that the 
town might ( inter alia ) obtain a good water-supply. The Committee 
accordingly drafted a scheme wbioh it submitted with a report. to a general 

meeting of the Municipality on the 17th and 18th May, 1892. The 
scheme which it suggested was adopted by the meeting. The sobetne 
included ( inter alia) the imposition of a house and property tax. 

Correspondence with Government on the subject subsequently took 
place which is immaterial to this report, and on the 23rd November, 1892, 
another special general meeting of the Municipality was held at which 1 
the revised scheme of taxation was again discussed and again adopted 
with reference to the house and property tax, and a further resolution 

M . 
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passed “ that the following schedule of house and property tax be 

iqSq^ a r?u 8tepS ^ 638 -* fcaken ander 8 * 21 of fcbe Municipal Act YI of 
AB73 ‘ ^hen followed rules giving the classification of houses, <feo. 

The Municipality having, as above stated, adopted the scheme pro- 
posed by the Committee issued a notice dated the 3rd December, 1892 
with regard to the House and Property Tax as required by s. 21 of Act 
VI of 1873 as follows : — 

NOTICE. 

“ In accordance with the resolution of the Municipality, dated the 23rd 
November, 1892, notice is hereby given that the following schedule of 
house and property tax is proposed to be added to Appendix B of the 
Municipal Eules. 


“ Section IV. 


“ House and Property Tax. 

“ 1. A house and property tax shall be levied on houses, factories, 
shops and ware- houses, on storeyard and on spaces and places used for 
storing property or for trades or for manufactures or for keeping carts, 
livestocks, &c., according to the following classification.” 

(Then followed a sohedule setting forth the rate of taxation in differ- 
ent olasses of property.) 

2. The tax shall be payable by the owners or their agents. If 
the owner or his agent cannot be found, payment may be demanded from 
the occupier or occupiers. 

“ 3. As soon as possible for the year 1893-94 and on or before 1st 
April in every subsequent year, a classification list shall be prepared by 
the Managing Committee of all bouses, buildings and other properties on 
which the tax is imposed containing ( a ) the Dame of the street or division 
in which the property is situated ; ( b ) the designation of the property 
either by name or number sufficient for identification ; (c) the name of the 
owner or his agent; ( d ) the name of the occupier if any ; (e) the class in 
whioh it is assessed at ; (/) the amount of tax assessed thereon. For the 
purpose of framing the classification list for 1893-94 the Managing 
Committee shall employ an officer specially selected by the Municipality.” 

(Then follow thirteen rules which need not be set out, and the notice 
concluded as follows : — ) 

“Objections against the imposition of the above tax will be received 
by the undersigned within the period of a fortnight from the date of this 
notice and placed thereafter before the Municipality for consideration.” 

In compliance with the invitation contained in the last clause of the 
above notice, a large number of objections were received, and. as required 
by cl. 2 of s. 21 of Act VI of 1873, a meeting of the Municipality was 
held on the 20th Deoember, 1892, to consider them, and it was unani- 
mously resolved that the objections should be laid on the table for twenty- 
one days for perusal and consideration by the Commissioners. 

[634] At the end of that time, viz., on the 14th January, 1893, 
another special meeting was held to consider the objections. At that 
meeting it was ultimately resolved after discussion that “ the Municipality 
haying considered the objections, and being of opinion that they are invalid, 
the rules passed on the -23rd November, 1892, be forwarded for sanction 
by Government.” An amendment was proposed that the objections' 
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received should be severally considered and disposed of, but this amend-, 
mont was lo*t. 

On the 2 1st June, 1893, the scheme was sanctioned by Government. 

On the 25th November, 1893, it was resolved at a special meeting, 
after the work of assessment had actually commenced, that the term 
“assessed ” t-hould ho defined aod the definition added bo the rules. Some 
trifling additions and amendments wore made, and a notice with regard 
to them was duly issued and objections invited. One objection only came 
in, and it was considered at a special general meeting on the 5th January, 
189-1. Tiie additions and amendments were adopted aod then submitted 
to Government for sanction, which was granted by Government [Resolu- 
tion dated 8th March, 1894. 

Thus the whole scheme of the house and property tax comprised in 
sixteeu rules became complete on the 8th March, 1894. The work of 
assessing properties was, however, going on in the meantime under 
directions given to the specially appointed Assessing Officer as to how 
valuations should be made. The directions permitted the Assessing 
Officer to make valuations on consideration of rents as well as other 
matters, but the consideration of rents was wholly excluded by the defini- 
tion of the term “ assessed ” as given in r.he rules. The work of preparing 
classification lists was finished on the loth January, 1894, that is, before 
the definition of the term “ assessed ” and other amendments of the rules 
were sanctioned by Government. The classification lists were adopted by 
the Managing Committee after the date of the Government sanction, 
namely, 8th March, 1894. As required by Rule (4), a public notice was 
given to the effect that the lists for the year 1894-95 would be ready on 
the 28th March, 1894. 

[635] On the 14th August, 1894, the Municipality having presented 
to the plaintiff a bill for payment within fifteen days of Rs. 1-12-0 as the 
first instalment of the house-tax since 1st April, 1894, the plaintiff brought 
this suit for an injunction restraining the Municipality from levying tbe 
house-tax upon him. He contended that the tax was illegally imposed, 
the provisions of Bombay Act VI of 1873 not having been observed. 

The Subordinate Judge granted the injunction prayed for and passed 
a decree for the plaintiff. He held the tax illegal, finding ( inter alia) 
that the notification of the 3rd December, 1892, was inadequate, and also 
that all the objections sent in had nob been considered. The following 
extracts from his judgment are necessary in order to follow tbe judgment 
of the appeal Court : — 

“ 30. The several steps in the machinery for imposing a tax as laid 
down in s. 21 are as follows : — 

(1) Desire or intention of a Municipality to impose a tax for the 
purposes of the Act. 

(2) Giving notice of such intention. 

(3) Requisite contents of the notice — (a) the nature of the tax, 
classes of persons or property to be made liable thereto, and 
amount to be imposed. 

(4) Liberty granted to inhabitants of the municipal district to take 
objections, if they have any, to the imposition of the tax. 

(5) Considerations of such objections by the Municipality. 

(6) Report of the Municipality stating its opinion on the nierits 

of tbe objections after such consideration to be submitted to ■“ ■ 
Governor in Council. '• 

4 * * 


(6) the 
(c) tbe 
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• (7) The decision of the Governor in Oounoil.” 

(44) We have nest to see how far the provisions of the 2nd paragraph 
oi 8. 21 have been oomplied with. In accordance with notice (Ex. 30) 
numerous petitions of objections, more than sis-thousand, signed by 10,458 
persons, were reoeived from people. By a resolution passed by the 
Municipality, they were laid on the table of their office for a period of 21 
days, for being read by the several Commissioners. On the expiry of that 
period a speoial meeting was convened for considering them. When the 
meeting assembled, a majority of 16 members to 7 pronounced all of them 
as invalid. It is alleged that they were not, as a fact, considered at all. 
That they were not read at the meeting except perhaps a very few, is an 
Admitted fact. It was, indeed, a physical impossibility to read all 
of them, filed as they are in not less than eleven large files, in the 
course of two hours for which the meeting held its sitting. It 
appears from its proceedings that two amendments were proposed to 
the original proposition, one for reading all the petitions, and the other 
for reading the English petitions; but they were both rejected. Mr. Bejanji 
says that in a previous meeting not a single member bad taken objection 
to the petitions being laid on the table, and they having been placed 
£636] there, sufficient opportunity was given to the members to read them. 
This fact coupled with the statement made in the proceeding (Ex. 33), 
to the effect that they were considered, must be regarded as sufficient 
to satisfy the requirement of the law in that behalf. He urges that this 
Court has no power to inquire how they were considered and what amount 
of thought was given to them. On the other hand the counsel of the plaintiff 
say that the mere statement, that they were considered, will not do. 
They urged that there ought to be a joint discussion and debate about them, 
in the meeting itself. Now let us see what was actually done in this 
behalf. The proceedings of the meeting do not help us much. They make 
the bare statement that the objections were considered, but supply no 
further information as to the way in which it was done. We have, there- 
fore, to look into tbe oral evidence to ascertain this point. There are thirty 
members on the Municipal Board including the President. Eighteen of the 
Commissioners and the Secretary of the Municipality are examined as wit- 
nesses. It appears from their depositions that only three of them (Nos. 182, 
195 and 236) read all the petitions. One witness, No. 143, says that 
he did not read any petition at all, neither did he ever go to the Municipal 
■Office for reading them. From tbe evidence of the rest of the witnesses it 
can be seen that all tbe petitions were not read by any of them. One read 
fifty, another one thousand, a third four or five thousand and so on. This 
much was done while the petitions were lying on tbe table. When the 
sub]eot came before the meeting, there was some conflict in the evidence 
as to whether any petitions were read there at all. Some say that Dot a 
single petition was read, and amongst these is one who voted in favour of 
the tax, and who was afterwards appointed the special officer for 
preparing classification lists (Ex. 104).; while others say that a 
few petitions were read. Some depose that the President asked the 
Commissioners to state their opinions as to the objections, when 
some of them said what they thought about them. It does not 
appear that a regular discussion on each point taken in the objections, took 
place. One of the witnesses, No. 195, says that when he used to go to read 
petitions as they were lying on the table, he had discussion with other 
.Commissioners who too came there to read. Taking the above as all 
^hat occurred at and oat of the meeting, let ns see whether it satisfied thq 
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requirement of the law. Mr. Bejanji contends that sufficient opportunity 
was given to the Commissioners to go through and consider the petitions ; 
and if some or many of them did not avail themselves of the opportunity, 
it was not the fault of the defendant. This argument may look 
plausible at the first sight, but if we look into it a little deeper, its 
hollowness would be apparent. A Municipal Corporation is one whole 
body, consisting of several Commissioners. Each Commissioner forms a 
part of that body, just as one limb is a part of the body of one individual 
person. As this individual person has no existence independently of his 
several limbs, so the corporate body has no existence independently of its 
several members. Now suppose one single person is required by law to 
consider a thing and report bis opinion thereon, and also suppose that 
he says : ‘ I gave myself, that is, all the parts of my body and mind, suffi- 
cient oppori.uoity to oonsider the matter. They neglected. Was it my 
fault? I say, however, that I considered that matter, and my opinion 
is that it is improper and invalid !’ Can it be said that the person has 
obeved the direction of the law ? Certainly not. In the same wav, affording 
opportunity to the Commissioners is alono not sufficient. The proper 
question to he decided is whether the objections were or were not, as a matter 
of fact, considered. A bare statement to that effect in the proceedings 
[637] will not do when there is evidence to the contrary. It is said that 
the mode of considering the objections by laying them on the table fora 
time, was resolved upon by the unanimous decision of all the Commis- 
sioners. It may be so. But it does not satisfy the requirement of the law 
when it is found that they were not so considered. It was nob, moreover, 
meant by that resolution that it should be the final consideration. The 
object of it was. as is said by one of the witnesses, to enable the Commis- 
sioners to make them acquainted with the obj< ctions, and thus to be ready 
to discuss the matter in the meeting and give votes as to their merits. If 
it could be shown that all the Commissioners, or at least those who were 
present at the meeting, had read all the objections or had, at least, got 
them read or explained to them, and if after having done this they or the 
majority of them had given their opinion that they were invalid, then that 
would have been the joint action of the board, and the direction of the law 
been regarded as substantially fulfilled. But this was not done and, 
therefore, I find that the direction of law remains unfulfilled. It may be 
said that as there were so many petitions, they could not be conveniently 
read in the meeting. Quite true. It would certainly be a wearisome task. 
The work would take several weeks, if not months, to finish. The proposal, 
therefore, to lay them on table for the Commissioners to read at their 
leisure was very proper. But as most of the Commissioners did nob take 
advantage of it, as they ought to have done, and as they did not read all 
the petitions as they were bound to do, there was only one remedy left 
and it wa 9 to have all the petitions read at the meeting. It might be urged 
why those Commissioners who were diligent and who had gone through al 
of them should be again troubled for the fault of others. The answer is 
that it was an unavoidable thing for passing the scheme through machinery 
to the last stage I have compared a corporate body to an individual 
body. By carrying the analogy a little further it may be said, that as when 
some parts or limbs of a body refuse or become unable to carry on their 
proper functions, the rest of the parts or limbs are made to suffer the in* 
convenience : so if some of the members of a corporate body do nob do their 
work properly, the others must necessarily put up with the inconvenience^ 
if they wish to oarry any particular aim of the body to a successful endr 
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it they have not so muoh patience, they are at liberty to oease to be its 1896 
members. ^bb. 

“ (46) The objections were submitted to Government through 

the Collector (who is also the President of the Municipality) and the Appel- 
Divisional Commissioner. These offioers passed their several opinions on LATE 
them. The Collector observed that ‘ out of 6,283 petitions more than QlVIL. 

6,000 were presented by the hauds of one individual. They bear the 

impress of having been the work of a few hands. For instance 1,138 are 94 B * 
in the handwriting of a single man and apparently signed by a few men 
also. 1 It is further remarked that ‘no less than 3,000 of the signatures 
now submitted do not contain the father’s name and 5,924 give no address. 

By this means, identification is made impossible ’ (See Ex. 245.) By 
making these remarks it is suggested that a large number of the petitions 
was not genuine. This criticism, made ex parte without proper inquiry, 
cannot be accepted in a judicial proceeding as a true indication of the 
nature of the petitions. It, moreover, is not the opinion of the Municipal 
body, but the individual opinion of the Collector. The Divisional 
Commissioner passed a different, but equally unfavourable, opinion. He 
said ‘it was a physical impossibility to read over in the meeting the 
whole of 6,283 petitions. It was, no [638] doubt, with the amiable 
object of creating this impossibility that most of the petitioners were 
made to sign individual petitions instead of the usual practice of drawing 
up united statements of all the arguments against the proposal. Besides, 
it was felt that if the Municipality devoted several days to hearing all 
the papers, rattled over one another, the real arguments would escape 
notice in the mass of verbiage (see Ex. 82).’ I believe there is consider- 
able force in these remarks. Though the petitions may not have been 
generally written with the intention ascribed to them by the Divisional 
Commissioner, yet the result was just the same. I do not think the people 
acted wisely in drawing up so many separate petitions. There could not 
possibly be a separate and -a new argument in each petition. The 
people seem to have lost sight of the principle that quality rather than 
quantity deserves attention, and if the quantity is allowed to increase 
beyond its reasonable limits, it brings in the risk of what little quality 
there may be, of being altogether disregarded. It would have simpli- 
fied the matter if they, as remarked by the Divisional Commissioner, 
had drawn up a few representations stating their objections and reasons 
against the tax. It would have served their purpose far better if that 
purpose was simply to have their objections properly considered by 
the Municipality and the Governor in Council, and not to create 
unnecessary difficulties in their way. If the inhabitants of any place 
or some individual Commissioners of any Municipality are found to 
have a marked tendency of throwing obstacles and causing delay in 
the discharge of business, the Government have it in their power 
to abolish the Municipality altogether, or suspend it for a time, and have 
the work done by their own officers. But so long as this is not done, 
all the oitizens have the privilege and choice of sending individual or 
joint petitions ; .and it will not be just and proper to refuse to consider 
individual petitions, because the more convenient way of making joint 
representations was not followed, though the work would entail and re- 
quire a good >deal of labour and time. Unless each and all of the petitions 
are read out, it will not be possible to judge whether they do or do not 
contain a valid argument. By reading a few or even most of them, the 
idea of what the rest may contain, oannot be had. The Government 
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have recently issued a circular (Ex. 94) laying down the manner in which 
a Municipally should act under s. 21. In para. 3 of ib, they require 
that, the rororfc of the Municipality should set forth each objection taken 
by the neople. with its opinion. I refer to this document, nob because it 
enacts any now rule, but because the Government have also recognized 
the necessity of each objection being considered and reported on. For 
the foregoing reasons I find that, in the present case, the Municipality 
failed to cousider the objections of the people in the way in which they 
ought to be considered. This is the most serious of all the irregularities 
which invalidate the tax.” 

“51. It is also contended by the plaintiff that Rule 7 does not 
clearly show whether the tax is to be paid in arrears or in advance. It 
mentions the duo dates of half-yearly instalments of the year 1893-94 and 
of the succeeding years. The financial year of the Municipality begins 
with the 1st April and ends with the 31sb March. The scheme was not 
complete before the first year was nearly at its close, and for that reason 
the tax of that year is nob demanded. From 1894-95 the half-yearly 
instalments became due on the 1st July and the 1st January in each 
year. It is clear that the tax is made payable partly in arrears and partly 
in advance.” 

[639] The defendants appealed from the judgment of the Subordinate 
Judge. 

Macpherson and Manekshah J. Taleyarkhan, for the appellants 
(defendants). 

Scott, C.E. Setalvad, Narayan V. Gokhale and Narayan M. Samartk, 
for the respondent (plaintiff). 

The following authorities were cited : — Queen v. Reynolds (1) ; 
Ashanullah v. Trilochan Bagchi (2) ; Hiralal v. The Thana Munici- 
pality (3); Joshi Kalidas v. The Dakor Municipality (4) ; Re Eastern 
Counties Railway Company and Overseers of Mutton (5); Dullabh v. Hope (6); 
Reg v. Yenku{ 7); Chabildasv. The Municipal Commissioner of Bombay (8); 
The Municipality of the City of Poona v. Mohanlal (9). 


JUDGMENT. 

The judgment of the Court was delivered by 

PARSONS, J. — The most satisfactory way to deal with this appeal is,, 
we think, to consider the objections to the legality of the tax in question 
seriatim, setting out the facts so far as they relate to the particular 
objeotion under review. This is the method that has been adopted by 
the Subordinate Judge against whose decree this appeal has been made, 
and it was the course adopted at the hearing of the appeal. We will 
consider, therefore, those objections in the order in which they have 
been dealt with by the Subordinate Judge, and which was followed in this 
Court, as far as was possible. 

The history of the case is given by the Subordinate Judge in 
paras. 1 to 22 of his judgment and need not be re-stated. The objections 
dealt with by the Subordinate Judge in paras. 23 bo 29 have not been pr essed 

<1) L.R. (1893) 2 Q.B. 75. (2) 13 C. 197. (3) P.J . (1891), p. 8 4 ' 

(4) 7 B. 399. (6) 25 L.J. (N.S.) Mag. Gas. 49. 

(6) 8 B.H.C.R. (A.C.J.) 213 (216, 217). t » 

(7) 8 B.H.C.R. (Or. Ca.), 39 (47, 61). (8) 8 B.H.O. R. (O.C.J.), 85 (91, 93). j 

(9) 9 B. 51. 
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in appeal. The neoes8ary steps for impoaing c a tax are sufficiently aooura- 
tely set out in para. 30 (1) of his judgment, and the first objection to be 
considered falls under the first of the steps that he mentions. 

[640] Seotion 21, cl. (1). of the Bombay Distriot Municipal Act of 
1873 begins thus : “ Every Municipality, desiring from time to time to 
impose any tax, toll or other impost for the purposes of this Act.” It 
Was argued by Mr. Scott that in the present oase there was no 
Municipality desirous of imposing a tax for any of the purposes of the Act, 
because, though there was a resolution passed to impose a tax. the 
Municipal Commissioners who passed the resolution did not themselves 
know for what purpose the tax was to be imposed, and he oited, in 
support of his argument, Exs. 59, 245 (para. 15), 236, 156, 104, 218, 223, 
150, 182, 168, 148, 143, 79 and 69. The objection is one that was not 
expressly taken in the lower Court, and, therefore, has not been dealt with 
there. It seems to us that it is an untenable one, because every Municipal 
Commissioner knew that the whole scheme of taxation was to be revised 
with a view to reduce some of the existing taxes and impose others in 
order that the town might, among other benefits, obtain a water-supply. 
The resolution of the meeting held on the 23rd November, 1892, (Ex. 29) 
is conclusive on tbe point of desire. It is not alleged that the tax in 
question was sought to be imposed for any purpose oontrary to or beyond 
those of the Act. 

It is next objected that the resolution above mentioned fEx. 29) was 
illegal, because the scheme was proposed to be adopted at a meeting 
without previous notice. " The notice calling the meeting (Ex. 28) 
does not speoify the tax as the object of the meeting, but only the 
Government Resolution (Ex. 55). Section 27 of the Act of 1884 requires 
notice. Clause 7 does not apply to special meetings — Hiralal v. The 
Thana Municipality (2). If the resolution is void, the whole of the 
proceedings are void also — Joshi Kalidas v. The Dakor Town Municipa- 
lity (3).” This objection is dealt with by the Subordinate Judge in paras. 
32 to 34 of his judgment. We agree with him in the construction he 
puts on cl. 7 of s. 27. The words “ except with the permission of the 
presiding authority ” clearly govern the whole of the rest of the clause, 
and, therefore, even if there were no mention of this business in the notice 
convening the [641] meeting, the resolution would not be bad. We 
think, however, that the mention in the notice, that “ the Government 
Resolution No. 3947 of tbe 31st October, 1892, with the opinion of the 
Legal Remembrancer about the revised scheme of taxation,” was the 
business to be transacted, was under tbe circumstances sufficiently 
explicit, and justified a detailed revised scheme of taxation being placed 
before the meeting (see Exs. 55 and 56) and proposed for adoption. It was 
then open to any Commissioner to raise any objection he chose to the 
adoption. The resolution that was ultimately passed to adopt the 
scheme and to impose the tax (29) was, in our opinion, valid and binding. 

The next objection is as to tbe notice required to be given under 
B. 21 (it forms the second and third of the necessary steps set out 
by the Subordinate Judge in para. 30). Section 21 (1) continues thus: 
“ shall give notice of suoh intention, and shall in such notice define the 
nature of the tax, toll or other impost, the olass of persons or property 
to be made liable thereto, and the amount to be imposed.” Exhibit 30 is 

(1) Bee ante, 91 B. 68ft. • • (2) F. J. (1891), p. 84. (8) 7 B. 899. 
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the notice actually given. It runs thus :-[His Lordship read the notice 
of the 3rd December. 1892. set out supra p. 633, and confcinued.J 

It is objected that this notice is bad, because it does not^state 
the purpose for which the tax was desired to be imposed. The 
words* such intention ’ include purpose. The tax-payers have a voice 
in the matter, and ought to be able to object to the purpose— -Be 
Eastern Counties Railway Company and Overseers of Moulton (]). 
Objections cannot properly he made unless the purpose of the tax is 
disclosed.” The Subordinate Judge has discussed this objection and 
allowed it for reasons set out in paras. 35 to 38 of his judgment. 
We do not agree with him. Assuming the desirability of stating the 
purpose, we cannot hold that the law has declared it ^necessary to state 
the purpose in the notice. We think that the word intention means 
what it actually does mean and no more— “ intention to impose a 
certain tax ’’—and that it cannot be construed to mean ' intention aDd 
purpose.” We should have expected the Legislature to have used these 
words had it considered it Decessary to give notice of the purpose. 
[642] We observe that the Act evidently does not contemplate each 
particular tax being imposed for a specific purpose and applied ^ to that 
purpose. The taxis to be raised “ for the purposes of the Act.” It the 
specific object of a particular tax were required by law to be stated ™ 
the notice, it could only be in order that the money to be raised by it 
should be applied to that purpose and no other. This is not, however, 
contemplated by the Act. Rates in England are raised for specific purposes, 
highway rates for highways— poor rates for the support of the poor- 
school rates for educational objects, and so on. Each rate must be 
applied to the purpose for which it is raised. Therefore it is that the 
purpose of such rates must be mentioned in the notice. This considera- 
tion distinguishes the case cited by Mr. Scott and shows its inapplicability 
to the clause in question. What the objectors really desire to have stated 
in the notice is the reason for raising the tax and not the P^P 0 * 0 “J 
which it is to be applied— but that could not conveniently be stated 
in a formal notice. It would be obviously impossible to do so fully; 
The reason for the tax is to be learned from the debate which takes 
place when it is proposed. In the present case the purpose of the tax 
was known to the inhabitants. The objections made to the tax show this 

clearly. ; 

Then it is objected that the nature and amount of the tax were not 
sufficiently stated in the notice. “ The bare statement that the tax was 0 
be a house and property tax is insufficient. The principle on which it i was 
to be assessed, on what rateable value it was to fall, the exemption 
proposed to be allowed, the mode in which the value of the property taxed 
was to be arrived at —all these things ought to have been stated in tne 
notice.” This objection is discussed by the Subordinate Judge in paras, w 
to 43 of his judgment. He disallows the objection that the tota 
amount which the tax is estimated to produce ought to have been sta 0 
in the notice, rightly holding that the word “ amount” meaDS that whic 
the person or property will have to pay, but he allows the objection tn 
the omission to state the principle on which the tax was to be assesses 
rendered the tax illegal, and that the subsequent addition 
mode of assessment did not cure the illegality. It seems to us that 
is some confusion of ideas here. The notice was that the tax was to . 


(1) 25 L. J, N.8. Mag. Cases, p. 49. 
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£648] So muoh aooording bo a certain classification, which classification 
depended upon the value at which the property was assessed. It was 
further provided that the classification lists were to be made by the Manag- 
ing Committee, and a right of appeal was given from the deoision of the 
Managing Committee. In other words, it was notified that the tax to be 
imposed was one the amount of which depeuded ou the valuation of the 
property made in the first instance by the Managing Committee. That was 
the principle on which the tax was to be imposed and levied, and the 
notice is clear on the point. We fail to see any omission or illegality in 
the notice respecting such a tax as the one in the present case. As soon 
as the value of the property was ascertained, the amount of the tax was 
at once known. 

It was further argued that the notice under s. 21 ought to have con- 
tained rules defining the mode in which the Managing Committee were to 
arrive at their valuation ; but 9. 21 (1) does not require this. No doubt it 
is expedient that there should be some rules, so that the Managing 
Committee should not be left guideless in the matter, but the framing of 
these rules seems to be an after-prooess, which is provided for by s. 32 of 
the Act of 1884. As a matter of fact in the present case such was 
done. At a general meeting held on the 23rd November, 1893, additions 
and amendments in the rules for the levy of the tax were passed by the 
Municipality. These additions and amendments were notified to the public 
under s. 21 (1) ; the only objection made was considered, and the sanction 
of Government was obtained to them on the 8th March, 1894 (Ex. 50). 
The Subordinate Judge says that on that date the whole scheme of the 
house and property tax consisting of sixteen rules became complete. He 
has, however, declared it illegal, because the scheme and rules were Dot 
all proposed and sanctioned by one and the same process at one and the 
same time. There is no authority for such a proposition. Under the Act 
there is no prohibition of an amendment of the scheme of taxation, provid- 
ed only the provisions of 8. 21 are complied with. In the present case it 
oannot be said that the scheme was amended. The tax was not altered 
either in its nature or incidence ; the powers only of the Managing 
Committee were curtailed and [ 644 ] defined. They had been given the 
power of valuing property according to aDy mode they chose. This was 
now taken away, and certain rules were passed for their guidance and 
observance. These rules, however, as we have before said, were not passed 
until after the provisions of s. 21 bad been observed, and there is no 
objection raised to them on the ground that these provisions were not fully 
complied with. We think, therefore, that they are perfectly legal and 

valid. 

The next objection falls under the fifth step mentioned in para. 
30 of. the judgment. Section 21 (2) provides as follows : — “Any inhabit- 
ant of the municipal district objecting to such tax, toll or impost may. 
Within a fortnight from the date of the said notice, send his objection in 
writing to the Municipality, and the Municipality shall take such ob- 
jection into consideration.” The Subordinate Judge deals with the 
objection in paras. 44 and 45 (1) of his judgment and allows it. He says 
the Municipality failed to consider the objections of the people in the way 
in which they ought to be considered. A great deal of evidence has been 
cited to U9 on the point. It appears that no less than 6,283 petitions bearing 
10.458 signatures were sent in, in reply to the notice. In accordance 
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with a resolution passed by the Municipality on the 20th December, 1892, 
they were left on the hall table for twenty-one days for perusal by the 
Commissioners. At the end of that time, namely, on the 14th January, 
1893, a special general meeting was held to consider the objections. At 
that mooting it was proposed and seconded that the Municipality, having 
considered the objections, and being of opinion that they are invalid, the 
rules passed on the 23rd November, 1892, be forwarded for sanction by 
Government.” Three amendments were nroposed successively to this 
proposition : viz., (1) that the scheme should not be submitted to Govern- 
ment, as it was illegal; (2) that the petitions be severally considered 
and disposed of; (3) that the printed petitions only be read and considered 
separately. Each was voted on and negatived, and the original proposition 

was ultimately put to the meeting and carried. 

It seems to us that this is a consideration within the meaning of the 
clause which requires consideration only and is silent as [645] to the 
amount as well as the quality of that consideration. It is to be noted 
also that it is the objection only that has to be considered. The petitions 
may be innumerable, the objections mav be few. In the present case it 
has been pointed out to us that they are very few : for the most part the 
petitions contain only individual objections to pay a house-tax and state- 
ments that a water-supply was not necessary. During the twenty-three 
days that the petitions lay on the table, most of the Commissioners went 
and read them, three of them read toe whole, one read fiftv, another a 
thousand, another four or five thousand, and so on. One witness only 
(143) says that he did not read any ; but he had been sick and had Dot 
attended the meetings for one year and a half before he was examined. 
The members, therefore, who attended at the special meeting were generally 
well acquainted with the nature of the objections and so able to discuss 
and consider them. Apparently a full discussion took place about them. 
No one was refused a hearing, and it is not suggested that the meeting 
was brought to an end by any application of the closure or other 
abrupt method. All that was refused was the reading and consideration 
of the petitions severally. That, in our opinioD, was unnecessary; in the 

present case it was almost impossible. < , 

The next objection raised before us is dealt with in para. 51 U) ot tne 
judgment, and we agree with the Subordinate Judge in the conclusion be 

has come to in respect to it. _ a , 

The only other objection raised before us is dealt with by the buDor- 

dinate Judge in para. 52. The plaintiff complains that the assessments 
the value of the property classified has been made upon an erroneous basis, 
and not according to the amended rules. We need not discuss this 
objection, as wo are of opinion that even if the complaint were well fou° 0 
it would not affect the validity of the tax. It would only give the plamtin 
and other persons whose property has been similarly assessed a righto 

appeal to have the valuation set right. ,, 

As all the objections fail, and the tax is proved to have been legacy 
imposed, we reverse the decree of the lower Court and order the plaiotir 
suit to be dismissed with costs throughout. ' 

Decree reversed. 



(1) 21 B. 638. 
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[648] ORIGINAL CIVIL. 

; . , * 1 

Before Sir C. Farran, Et. % Chief Justice , and Mr. Justice Tyabji. 


VUNDRAVANDAs PURSHOTAMDAS ( Original Defendant ), Appellant 
V. CURSONDAS GOVINDJI ( Original Plaintiff), Respondent.* 

' [22nd and 29fch January, and 1st February, 1897 ] 

ITiU-Dharam — Gift to dharam — Charity— Reversioner — Limitation applicable to 
nversioner— Limitation Act (XV ol 1917), art. 141. 

One Oallinaji Sewji died without issue on 6th January, 1869, leaving two widows 
Coovecbai and Nenavahoo, who thereupon took a widow’s estate in such of his 
immoveable property as was not validly disposed of by him. By bis will dated 
6th January, 1869, he appointed the defendant Vnndravandas and two others his 
executors and trustees. The two latter were dead at the date of this suit. By 

* his will he left two immoveable properties to his wife Cooverbai for life and two 
to his wife Nenavahoo, and the residue of his property he left to his trustees, direct- 

, ing them to apply the Bame in oh.arity (dharam). The properties left to hi 3 widows 
were to revert on their death to the charity fund held by the said trustees. 

* Cooverbai died in 1871. Nenavahoo survived till 1888 and died in November of 
that year, leaving a will. 

.• The plaintiff was the nephew (brother’s son) and heir of the tesfator and he 

sued to have his rights in and to his uncle’s estate ascertained. He contended 
that the bequests for dharam were void and that the property bequeathed for that 
purpose was undisposed of. He olaimed to be entitled to the whole of the testa- 
tor’s immoveable property including that which bad been devised to Iho widows 
for life. 

, The defendant pleaded that he and his co-executors had held and dealt with the 

estate in accordance with the testator’s will, and contended (inter alia) that the 
plaintiff’s claim Was barred by limitation. 

Held, that the devioe to dharam was too general and indefinite for the Court 

* to enforce, and was, therefore, void. 

Held, also, that under art. 141 of the Limitation Act (XV of 1877) the plaintiff’s 
claim to the immoveable properties left by the testator was not barred by 
limitation. , 

(Affirmed 23 B. 725; F. f 35 B. 49 = 12 Bora. L.R. 947 = 8 Ind. Cas. 635 ; 14 Bom. ; 
L.R. 987 = 17 Ind. Cae. 659; Appr.. 79 P.R. 1898; R., 31 B. 222 = 8 Bom L. 
R. 328 ; 32 B. 394 = 10 Bom. L.R. 540 ; 36 B. 214 = 13 Bom. L.R. 717 = 12 Ind. 
Oas. 225 ; 4 Bom. L.R. 998 (906) ; 41 P.R. 1903.] 1 
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Appeal from Parsons, J. 

■ The appellant was the sole. surviving executor of one Callianji Sewji, 
who died on the 6th January, 1869. The respondent (plaintiff) was the 
nephew (brother’s son) and heir of the said Callianji Sewji, and be brought 
this suit to have his rights in and to the estate of Callianji Sewji ascer- 
tained and declared. ‘ . 

The plaint set forth that Callianji Sewji died in January, 1869, without, 
issue. He, however, left two widows, viz., Cooverbai and Nenavahoo, 
who became entitled to a widow’s estate in the immoveable estate not 
validly disposed of by him. 

• L647] The only male relations of Callianji Sewji living at his death 

were his brother Govindji Sewji (the plaintiff’s father), his half-brother 
CDossa Sewji) and a nephew (Cursondas Purshofcamdas). All these, 
however, were dead at the date of this suit. ■ ’ 

• At the time of his death, Callianji Sewji was possessed of a large 
amount of property, both moveable and immoveable, in Bombay and 

• Suit No, 664 ol 1888'; Appeal No. ' 981. 01 ■' ! : -- 
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elsewhere. The day before his death (5th January, 1869) he made his 
will apoointing three executors and trustees, viz., Vundravandas Pursho- 
tamda-* (the defendant), Deva Hurdas and Tulsidas Ichharam. Toe two 
latter were dead at the date of this suit. 

By his will he left oue of his immoveable properties to his heirs on 
payment of Bs. 1,00,000 stated to be charged on it. He then left two 
or, her immoveable properties to his wife Nenavahoo for her life aod two 
to his wife Cooverbai for her life, and the residue of his estate he left to 
his three trustees, directing them to apply the same in oharity. The 
properties left to his wives were to revert on their death to the charity 
fund held by the said trustees. The following are the material portions 

of the will : — 

“One oart (or garden) near the Gowalia Tank purchased from Sha 
Kalliandas Mohandas. The said oart stands in my own name; but 
R- 5 . 1,00,000 are due to Messrs. Cameron and Ryan against the said oart. 
My heirs are duly to take the same, on paying the said money. 

“ Further, whatever ornaments, &c., there are in my house, in the 
possession of my two wives, have been apportioned to them respectively. 
Each is to take care of and retain her own. 

“ According to these particulars are the properties mentioned above. 
The particulars of the properties wbioh have been given by me to my two 
wives out of the said property (are as follows) : — 

“ Oue oart at Mihim, call -d the Jaifal Wadi, has been given to my 
old wife named Neuavahoo. The income that may be derived theretrom 
is to ba enjoyed (by her) during her natural life, and she is to make 
charities out of the said income, but it cannot be sold. 

" Further, there is the abovementioned one house in Lohargali (Iron- 
•smith Line) in the rear of ithe house of) Miya Nakhooda R)gay. what- 
ever rent may be derived from the said bouse is all to be enjoyed by my 
wife named Nenavahoo and to be made dharam (religious or charitable 
gifts) of. No one (else shall) have any right thereto, but the said bouse 

cannot be sold to any oae. 

“ Further, mv two ‘ estates ’ have been given to my new wife named 
Cooverbai for enjoying the rent (thereof). The particulars thereof are as 

follows : — 

[648] 44 Whatever rent may be derived from one garden called tne 
Setoor Bag, and one house in Memonwada (known as that) of Jevat 
Jugmall, making together two ' estates, ' is all freely to be enjoyed (by her; 
during her natural life, as long as (she) remains (faithful) to my name, 
and is to be made dharam (religious or charitable gifts) of. No one is to 
raise any dispute or objection whatever thereto, but these estates 

cannot be sold. t 

“ According to these particulars, out of the above-mentioned estates, 
belonging to me, the above-mentioned ‘estates,’ four in number, have been 
given to my wives, for enjoying the rent (thereof) and for 
1 dharam dhan’ (charitable or religious gifts, &c., of the same), and wha . e . 
other ' estates,' belonging to me, remain and whatever profit appertain g 
to my share may remain after deducting the debts, &o., in my °° * 
belong wholly to me personally. I have during my lifetime app01D 
three 4 trustees ’ over the same. The particulars of their ^ am . e9 ri 
mentioned below:— Bhai Vundravandas Purshotamdas ; Bhai 
Hurdas ; my mehta, Tulsidas Ichharam. 
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“ Aooording to these particulars I have appointed ' trustees.’ The 1B97 
said 'trustees' are to aot in suoh manner as they think proper for preser- Feb. l. 
ving my name, so that my money might always be used for some good 
dharam (religious or oharitable purposes) after my death and by wbidh Appel- 
good might be done to me. No one shall have any right (or) claim LATE 
whatsoever thereto. Further, the whole of the said property has been CIVIL, 
aoquired by my own exertions. No one (else) has any right (or) claim - 
whatsoever thereto ; and the particulars of what is to be paid out of my 21 ® ; 
dharam (religious or oharitable) ‘ fund ’ to my step-mother, and step- 
brother Dossa, and my whole-brother Govindji, for (their) expenses, as 
stated below, (are as follows: — ) To my whole-brother Govindji, for 
eaoh month. Rs. 30, namely thirty. To my step-mother, Bai Maneck, for 
eaoh month. Rs. 20, namely twenty. To my 9tep-brother Dossa, for each 
month, Rs. 25, namely twenty-five. According to these particulars (and 
agreeably to what is written above) (the same) are to be paid every month. 

“Further it is as follows : — As to the ‘estates’ whioh have been given 
by me to my wives they are to enjoy the rents of the said ‘estates’ during 
their natural lives, and on the death of my wives, the said ‘estates’ are 
to reverb to my dharam (religious or oharitable fund), and whatever 
income may be (derivable) from the said ‘ estates ’ to be expended for my 
dharam (religious or charitable purposes). No one shall have any right 
(or) claim thereto. My * trustees’ shall have ‘ power’ over the whole of it 
in every respect. They are to act after my death in such a manner as to 
• give (me) a good name. No one has any right (or) claim thereto. In 
this manner, I have in my lifetime made the whole of (this) ‘will’ in my 
sound understanding, agreeably to which * will ’ my ‘ trustees ’ are to do 
all good works of a permanent nature. No one is to question my 
' trustees’ in any way respecting the same. Samvat 1925, Poush Vad the 
8bh, Tuesday (5bh January. 1869)." 

The testator’s widow Oooverbai died in 1871. The other widow 
Nenavahoo survived till 1888 and died id November of that year, leaving 
a will. 

[649] The plaintiff stated that after the death of the testator the 
said three trustees book possession of the whole of the property, and he 
complained that they had wasted aod misappropriated a large portion of 
it. He contended that the bequests for dharam in the will were void and 
inoperative, and that the property bequeathed for that purpose was 
undisposed of. He claimed to be entitled to the whole of the testator’s 
immoveable property including that which had been devised to the widows 
for life. The following paragraphs of the plaint set forth bi3 claim : — 

“ 8. The plaintiff submits that the said bequests in the said will 

• oontained for dharam are void and inoperative and that the whole of the 
testator’s property, save and except the said oart near Gowalia Tank, the 
said four immoveable properties devised to bis said widows, and the said 
monthly allowances bequeathed by him to his whole-brother, the plaintiff’s 
father, to his step-mother Bai Maneck, and to his step-mother Dossa 
Sewji, was undisposed of by the said will. The plaintiff claims to be 

• entitled to the whole of the immoveable property of the testator, including 
the said fotir properties devised to his said widows, and also to such 
portions of the moveable property as may not have been disposed of by 
the said Ntttaav&hoo in her lifetime.” 

“12. The plaintiff says that the defendant VundraVandas Pursho- 
tamdas and his «o*exeoutors-anld after their death the said defendant has 
Continued misappropriating, mismanaging and wasting the estate, moveable 
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and immoveable, of the said Callianji Sewji, and alleges he is entitled to 
expend too said estate upon dharam as directed by the said will. 

“ 13. The plaintiff sava that Nenavahoo died intestate on or about 
the 19th day of November, 1888, and since her death the defendant 
Vundravandas Purshofcamdas has removed Rs. 1,500 in cash and articles 
which now belong to the plaintiff out of tbe house in which she lived 
without making auy inventory thereof, and he is wasting and expending 
the same.” 

He prayed that his rights to the estate should be declared ; that the 
bequests for dharam might be declared void ; that accounts might be taken 
of the estate which had come to the hands of the trustees, &c., &c. 

Tbe defendant Vundravandas filed a written statement in which he 
pleaded that the plaintiff’s claim was barred by limitation. He denied that 
the estate had boon wasted. He alleged that it had been always held and 
dealt with by him and his co-executors in accordance with and under the 
provisions of the will of Callianji Sewji. As to tbe allegation in para. 
13 of the plaint, ho stated that he had taken possession of the property 
[650] therein mentioned as Nenavahoo's executor. As to tbe bequests 
for dharam contained in Callianji Sewji’s will, the following paragraph of 
the written statements states his contention: — 

6. The defendant submits that the bequest to dharam in the said 
will contained is not void and inoperative as contended in the 8bh para*- 
graph of the plaint, and that tbe claims set up by the plaintiff in the said 

paragraph are unsustainable. The defendant further says that the various 

charities established by the defendant and his co-executors in carrying out 
tbe said bequest were so established with tbe full knowledge and consent 
of the plaintiff and his deceased father Govindji Sewji, and also of the 
testator’s widow the said Nenavahoo ^tbe other widow Cooverbai being 
then dead). The defendant submits that the plaintiff is now estopped 
from in any way disputing the right of the defendant to establish tbe said 
charities, under the provisions of the testator’s will.” 

The Advocate General of Bombay was made a defendant to the suits. 
At the hearing the following issues were raised: — 

1. Whether the suit, or any and what part thereof, is barred by 

limitation? . .. ' 

2. Whether the defendant No. 1 is guilty of any and what of tne 

charges of fraud and mismanagement set forth in paragraph 7 of tbe 
plaint ? 

3. Whether the bequests to dharam in tbe will of the testator are 

void and inoperative? _ 

4. Whether tbe plaintiff by bis conduct or otherwise is not no 

estopped from objecting to the application of the testator’s estate as in t e 
will directed ? 

5. Whether the defendant has continued to misappropriate, mis- 

manage and waste the estate of the testator as in paragraph 12 of the pla> n 
alleged ? ; 

6. Whether Nenavahoo died intestate ? ■» 

7. Whether the plaintiff is entitled to any and what portion of t ^ 
estate of the said Nenavahoo ? 

Counsel for plaintiff in place of the issues 6 and 7 asked for t 9 
following issue : — .. 

8. What, portion of the moveable estate in the hands of 

and Nenavahoo has been validly disposed ol by them or either of the® 
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It was agreed that the issues as to limitation and as to the validity 1897 
of the bequests to dharam (issues 1 and 3) should be deoided first, and fhb. i, 

after argument the Court (Parsons, J.) held that the suit was not barred, 

and that the said bequests were void. The following was his judgment : — APPEL- 

PaRSONS, J. — Tbis was a suit which was brought on the 21st Deoem- LATE 
her, 1888, by the plaintiff, who claims to be entitled as the [681] heir of OlVIL. 

his unde Oallianji to the whole of his immoveable property and to such 

portions of his moveable property as may not have been disposed of by 
his widow Nenavaboo. 

Callianji, a separated Hindu, died childless in 1869, leaving two 
widows Cooverbai and Nenavahoo. Cooverbai died in 1871. Nenavahoo 
died in 1888. 

On her death the plaintiff (who is the son of a brother of Callianji 
who died in 1884) became entitled to succeed as the heir of Oallianji. 

Oallianji made a will in wbioh after bequests of certain specific legacies be 
gives two properties to each of his widows for them to enjoy the income or 
rents thereof for their lives. The rest of his estate and these four proper- 
ties after the death of the widows he makes “ dharam ” and he directs 
his executors to expend the income for “ dharam” which he explains to be 
“ doing all good works of a permanent nature ” and “acting in such a 
manner as to give me a good name." 

It is contended on behalf of the plaintiff that this bequest to 
“ dharam ’’ is void, and on behalf of the defendants (the executor as 
representing the estate and the Advocate General the charity) (1) that the 
bequest is good and (2) that even if bad the suit is time-barred. 

Preliminary issues have been raised on these two points and have 
now to be decided. 

On the authorities cited, aud on the plain construction of the terms 
of the will, I have no hesitation in holding that the provisions constituting 
the “ dharam ” and directing the executors to expend the income of the 
estate for the dharam are void. 

This being so there would be an intestacy as to the whole of the 
estate so attempted to be dealt with, and the effect of this would be that 
the widows of Callianji would take not the limited estate devised to them 
by the will, but what is in law defined to be a widow’s estate in his 
property. I say the effect would be, for no compulsion could be exercised 
to force them to take it, and it is not necessary that they should actually 
olaim and take their widows’ estate. They might out of deference to the 
wishes of their husband, or of their own choice, have preferred that 
the executors should devote the income of the estate to some [652] 
charitable object whereby their husband’s name would be kept in honour. 

This, however, would not change the legal aspect of the effect of the 
void bequest, or alter the nature of the estate that on the deitb of Callianji 
would devolve on his widows. There would still be an intestacy, and no 
acquiescence or consent of the widows and no act of the executors could 
obange that or validate the iuvalid bequest so as to affeot persons not 
claiming through or under them. 

Such, then, being my decision on the first point, it has next to be seen 
whether the plaintiff's suit is within time. 

Numerous oases have beep cited by the learned counsel for the 
defendants in support of their contention that the suit is time- 
barred. It appears, 1 however; on an examination of them that the 
Majority are in.no way relevant to the present oase. They refer either to 1 
A different 1 law or^ tb a different statd of facts. If a period of possession ^ 
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which would be adverse to and would bar th9 right of the widow, would 
be adverse t,o and would bar the right of the person entitled to possession 
on her death, then no doubt some of the cases are in point. This, how- 
ever, is not the present law. It is settled that no alienation by the widow 
can affect her husband’s heir either by giving the alienee a better title 
than the widow herself has or by making his possession during the lifetime 
of the widow adverse to the beir- 

Th-j precise article of the Limitation Act of 1877 applicable to the 
present caso is, without doubt, No. 141 as contended for by defendants’ 
counsel and not No. 140 as the plaintiff’s counsel has urged. That article 
gives a Hindu entitled to the possession of immoveable property on the 
death of a Hindu female, a period of twelve years within which to bring his 
suit (or possession of that immoveable property and provides that that 
period begins to run from the time when the female dies. 

In the present case that time is the death of Nenavahoo, which took 
place in 1888, less than a year before the suit was tiled. As long as either 
Cooverbai or Nenavahoo was alive, the plaintiff [653] would have no 
right of action. He could not sue for possession, and he would have no 
right whatever to interefere in the management or disposition of the income 
of the property. Even if it be assumed that the executors of CaHiaoji 
expended that income on charity contrary to the wishes of the widows, 
still the plaintiff could have taken no possible objection thereto. Even if 
they had alienated some of the corpus of the estate, l know of no provision 
of law which would have compelled him to sue to set aside that alieoatioD 
or otherwise held it binding on him. His title and his right to possession 
would not come into being until the death of the last surviving widow, and 
then and then only could he legally sue for the property. Of course, if the 
testator had disposed of his property so that on the death of his widow there 
would be no estate left to his heir, then the case would be different ; but the 
right of the heir would in that case be taken away Dot by any adverse posses- 
sion. not by any act of the executor, not by any conduct of the widow, for 
none of these things could affect him, but by the act of fcheowner of the para- 
mount estate, who alone could divest him of the estate which is conferred 
upoD (him) by the law of inheritance. In the present case had the bequest 
of the testator of his estate in “ dharam ” been a valid bequest there is do 
question but that the plaintiff’s suit must have failed. When, however, it 
is found that the bequest was not a valid bequest, but that, there was an 
intestacy, the effect of which was to create an estate to which on the death 
of the last, surviving widow the heir of the testator, whoever he might be 
at that time, would be entitled, then during the lives of the widows there 
can be no such thing as possession adverse to that heir. The law allows 
the heir twelve years from the death of the widow w.thin which to bring 
his suit for possession, and it is not in the power either of the widow or o 
the executor or of auy person claiming either through or against them 
abbreviate that time or substitute another period. I find, therefore, that no 
part of the suit is barred by limitation, and that the bequests to dharavt\n 
the will of the testator contained are void and inoperative. 

Subsequently the Court found issues 2, 4, 5, and 6 in the negative and oo 
the issues 7 and 8 held that the plaintiff was entitled to the whole undispos® 
of [654] estate of Nenavahoo, and that Nenavahoo had validly disposed o 

her stridhan only. • . . . hft 

The Court passed a decree for the plaintiff for possession ot 
properties mentioned in the will and ordered ap account of the movea 
eptate loft by the testator from the 19th November, 1888 (*.e„ the .dpa 

m . 
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of Nenavahoo) up to the date of the decree, and also an aooount of the 
moveable properly left by Oooverbai and Nenavahoo respectively at the 
time of their death, distinguishing between the strid him of Nenavahoo 
and the other property. 

The defendant Vundra vandas appealed, contending (1) that the 
bequest for dharam was valid ; (2) that the plaintiff's claim was barred by 
limitation ; 13) that the lower Court should have held that the estate 
conferred on Callianjt’s widows was a life estate in the usual meaning of 
that term with power to dispose by will of all savings of income ; (4) that 
no accouut shpuld be ordered of the moveable property left by Nenavahoo, 
and that such property was validly disposed of by her will ; (5) that the 
plaintiff was not eutitled to the moveable property of the testator which 
never came t.o the possession of his widows. 

Anderson and Vicaji (with Lang , Advocate General) for the appellants 
(defendants). — The gift to dharam should be upheld. The early cases on 
the point, m 2 ., Advocate General v. Damothar (1) anil Ganghai v. Thavar 
Mulla (2) are wrong and should no longer be followed. 1 Dharam ' or 
* dharamdcuti' in a Hindu will has the same meaning as the word ‘ charity' 
in an English will : see Wilson's Glossary, d. 137. The Courts in India 
Are now more competent to say what objects a Hindu testator contemulatea 
when he leaves money to dharam. He contemplates, as shown by the 
■cases, dharamshalas, sadavarats, wells, hospitals, &c., which are all legal. 
See West and Biihler (3rd Ed.), p. 23 ; Mandlik’s Hindu Law, p 333 ; 
Jamnabai v. Khimji (3). Purposes formerly held objectionable would 
now be held legal, e.g., feasting Brahmins or a caste — Dwarkanath Bysack 
v. Buroda Persaud (4) ; Lakshmishankar v. Vaijnath (5). 

[655] In Ganghai v. Thavar Mulla (2) a devise to ‘ charity ’ in a will 
written in the English language was held g^od, although the word used 
■by testator was evidently ‘ dharam.' Tbe tendency of legal decisions in 
India as well as in England has been to widen the definition of ‘charity.’ 
Any charity is now held good which is not purely private in its object and 
•temporary in its application — Tudor on Charitable Trusts, Chap. I. What 
would formerly have been bad as superstitious uses are now good. If 
the public or any section of the public are intended to derive or do derive 
any advantage from the gift it is a good gift. In this will the trustees are 
directed to do all “ good works of a permanent nature." If the word 
* dharam ’ is still to be held vague, these words limit arid define its meaning. 
Permanency makes a merely benevolent gift a good charity — Tudor on 
Charitable Trusts, pp. 4 and 5 

But in any case we contend that the plaintiff’s claim (except as to 
the two properties left to Nenavahoo for life and the dwelling-house in 
Barbhaya Street which was also in her possession until her death in 1888) 
is barred by limitation. All the other immoveable properties have been 
held by the executors under the will as trustees for the charities for more 
■than twelve years before Nenavahoo’s death. If the devise to dharam is 
void, Nenavahoo was entitled to these properties and not the trustees. 
Their possession, therefore, was adverse to her — Chvrcher v, Martin (6). 
:She as a Hindu widow fully represented the estate. Therefore we contend 
if she was barred, all who claim after her are also barred. 

The question depends on tbe construction of art. 141 of the 
limitation (Act XV of 1877). Does that article refer to a suit for such 
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rights of possession as the widow has at the time of her death, or doe9 ib 
give her successor a right independent of her ? We contend the former is 
the true construction. See Saroda Soondury Dossee v. Doyamoyce (1). Ib 
was the view at first taken by all the Courts in India — Adi Deo Narain v. 
Dukhnrani 2). Sambasivav. RaqavaiS), K.Subramaniamv. T. Subramamam 
(4) [656] Ghhaganram v. Bat Motigavri (5). The Full Bench case of Sri - 
nath Kur v. Prosunno Kumar (6) has been regarded as a decision on art. 141 
giving a different construction of art. 141, but from the judgment itself 
ib appears doubtful whether it was so intended. Bub as suoh it has been 
followed. See Kokilmoni v. Manick Chandra (7) ; Ram Kali v. Kedar 
Nath (8) ; Moro v. Balaji (9). The decision in Srinath v. Prosunno (6) 
proceeded on the assumption that the Limitation Act (IX of 1871) (in 
which the article in question appeared as art. 142) was intended to 
completely alter the law on the point and to give the heir twelve full 
years in which to sue from the date at which the estate fell into his 
possession, without regard to any thing that might have occurred in the 
widow's lifetime depriving her of her right. This assumption the Privy 
Council has declared to be unfounded. See Hari Nath v. Mothura Mohun 
(10). This case has re-established the law as laid dowa in Saroda Soondury 
v. Doyamoyce (1) and the earlier cases. Although on the facts it is a 
decision not id point here, the reasoning of the judgment directly applies. 
Their Lordships say expressly that no change in the then existing law " 
was intended to be made or was made when art. 142 of Act IX of 1871 
was passed in the direction of bestowing rights of suit not then existing 
or enlarging such as did exist. Consequently the old law as established 
under Act VIII of 1859 is on this point still the law. What that law 
was is clearly laid dowD in Nobin Chunder v. Guru Persad (11) considered 
and approved bv the Privy Council in Amritolat's case (12) and in the judg- 
ment in Hari Nath's case(10) ; and these cases are approved as statements 
of the present law notwithstanding the different wording of the article in 
the Acts of 1871 and 1877. See also Lachhan v. Manorath Ram (13). « 
is true that in Moro v. Balaji (9) this Court took a different view of Hart 
Nath’s case ; but we submit [657] that on a re-examination of the judgment 
that view would be modified. The decision of Parsons. J., in the present 
case was based on Srinath Kuar v. Prosunno (6) which has been declared by 
the Privy Council to be wrong ; and the decree in tbis case ought, therefore, 

to be reversed. . 

Where a widow has allowed herself to be barred by lapse ot time, nec 

title to possession ‘ has become extinguished ’ (s. 28 of the Acd). What, 
then, has become of it ? To whom has it gone? It has passed away 
from her to the person who previously had only the possession and not the 
title, — in this case the trustee of the charity, the defendant. See per Lor 
St. Leonards in Trustees of Dundee v. Dougalli 14) and per Lord Cairns in 
Dawkins v. Lord Penrhyn {15). Section 28 operates as a parliamentary 
conveyance of the title, as said by Parke, B., in Doe dem Jukes v. 

(16). Down to that time he had the possession and the title,, t.e., . 
widow’s title. The whole question, then, is what was the widow’s title ^ 
The law was and is that a Hindu widow represents the whole estate. 


(l) 5 C. 938. 

(4) 4 M. 124. 

(7) II C. 791. 

(10) 21 C. 8. 

(12) 15 B.L.R. 10. 

(15) 4 Ap. Oft. 51 (68), 


(2) 5 A. 532 (637). (3) 13 M. 512. 

(5) 14 B. 512. (6) 9 C. 934. 

(8) 14 A. 156. (9) 19 B. 809. 

Ill) B.L.R Sup. Vol. 1008=9 W.R. 505. 

(13) 22 C. 445 . (14) 1 Mao. H.L.O. 317 (32W' 

(16) 14 M. & W. 39. 
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consequently if she is barred from reoovering, either by a decree against her 1897 
(Shivganga case (l) or by lapse of time Nobin Chunder's case (2), all Feb. 1 . 

claimants to the same estate, whether claiming through or in succession 

to her, are equally barred. This is a ^matter of substantive law ; not a APPEL- 
mere question of procedure. If it was intended to alter the law, there LATE 

would be a provision in the body of the Aot and not a mere article contain- CIVIL, 
ed in the schedule to the Aot. 

No presumption of an intention to alter the law is to be gathered 
from a mere change of phraseology in suoh Aots — Murray v. East Indian 
Company (3). 

The heir is not without remedy. He can bring a declaratory suit to 
have his rights declared if he sees he is being prejudiced by the neglect of 
the female entitled to the possession. And if he were without remedy, his 
base would be no harder than that of others, who are liable to be prejudiced 
by the laohes of their [658] predecessors ; e.y., a son whose father has lost 
the estate by neglecting to sue in time ; or issue-in-tail under the English 
statutes of limitation, where the tenant-in-tail has been guilty of similar 
negleot. Unless a Hindu widow is no more than a tenant for life, the 
Court must hold the heir bound : see Han Nath's case (4), Nobin Chunder 
v. Guru Nath (2), and Amritolal Bose v. Rajoneekant Mitier (5). 

The lower Court is wrong in ordering an account of the moveable 
property of either of the widows ; and also in declaring the plaintiff to be 
entitled to any moveable property of the testator undisposed of at the 
death of Nenavahoo, the survivor. Part of the moveable property of the 
testator was never reduced into possession by either widow, and part of it 
was enjoyed by Cooverbai and on her death in 1871 taken nossession of 
by the trustees for the charity ; all olaim to these parts of the moveable 
property is barred by limitation. And as to any moveable property of 
Nenavahoo in her possession up to her death, such property must have 
been either her own stridhan or her husband’s ornaments which are given 
absolutely by the will ; or the savings of the rents derived by her from 
the two properties given her for her life by the will. These last were, 
we contend, her own absolutely. They are given to her in words which 
impose no restriction whatever : she was to “freely enjoy” ‘(consume" 
is a closer translation) and make any charitable donations she thought 
proper out of the same without hindrance from any one. This amounts 
to an absolute gift — Mayne’s Hindu Law, s. 584 ; Bhagbutti v. Choiodry 
Bholanath (6). No account should be ordered of the moveable property. 

Inver arity (with him Branson and Russell) contra. — A bequest to 
dharam has been held to be void in this Presidency for the last forty 
years ; and it is too late now to open the question. In this will, moreover, 
the bequest is couched in a particularly objectionable form. So far from 
the words in the will relied on [659] being qualifying words, they are in 
reality enlarging words. “ All good works of a permanent nature ” is as 
vague and general an expression as it is possible to use. These words 
would include mere philanthropy as distinguished from charity. So in 
Kendall v. Granger (7) a bequest for objects of “ general utility” was held 
bad as not necessarily “ charitable.” So a bequest for “ charitable or 
philanthropic” objeots was held bad in In re Macduff (8) since confirmed 
in appeal. 


(l) 9 M.I.A. 689. . : 

(2) R.B.R. Sup. Vol. 1008-9 W.R. 605. 

(8) 6 B. and Aid. 201 (216). 

(4) 21. 0. 8. 

(6) 16 B. L. R. 10. 

(6) 2 I. A. 266: 

(7) 6 Beav. 800, 

(8) (1896) 2 Oh. 461. 
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Then as to limitation. We say that the possession of the trustees for 
the chai ity was not adverse to the widows at all. From the first the widows 
assented to ali that they did. Probate was taken out with their consent ;■ 
the money that was laid out was so laid out, as the defendant' says in 
his written statement, “ with the consent and advice of Nenavahoo” 
(Coovcrbai Ivina then dead). A temple erected on Nagdevi site hv the 
trustees h *ars a tablet and an inscription that this was done by the 
ordor of Nenavahoo.” The defendant seeks to account for this bv saying 
that Nenavahoo contributed some of the money, but it is clear, from the 
affidavits ho himself made at an early stage in this case, that Nenavahoo 
was consulted in everything, and nothing was done without her consent. 
She was absolute mistress then, and could do what she liked with the 
income, and nothing that we could have done could affect her conduct, 
It would be very bard if, that being the case, the plaintiff were to lose 
his rights. The heir could not even bring a suit for a declaration, as the 
widows assented — Dhunbmjee v. Nowrojee Bomonjee (1) and Lyell v. 
Kennedy (2). In Chnrcher v. Martin an assenting trustee was also a 
beneficiary ; but his assent was held to be in the former character only, so 
thit it is not an authority against us. Further, under this will the 
trustees, as the'first object — the charity — failed, became express trustees 
for the widows first, then for us ; and no time bars us (s. 10. Limitation 
Act, XV of 1877). Once find an express trust created, and if necessary the 
Court will supply tbs beneficiary if it can see who was intended Patrick 
v. Simpson (3). 

[ 660 ] If I am wrong in these two contentions still the plaintm 
cannot be held to be barred. Article 141 of Act XV of 1877 was 
intended to meet this very case and the hardship entailed on the 
reversioners by the previous law on the subject. The Full Bench 
decision of Srinath Kur v. Prosunno (4) has been accepted as correct- 
ly stating the law by most of the Courts of this country : see Ram Kali 
v. KedarNath (5) : Mukta v. Dada (6; ; ,42am Bhuyan v. Faizuddin C7) ; 
Sambasiva v.Ragava (8); Shamlallv. Amarendro (9). The latter case is 
a decision in point and is more recent than the Privy Council case of Hart 
Nath v. Mathura Mohun (10) relied on by the other side. The facts in 
Lachha?i Kunwar's case (11) show that it was probably decided under the 
Act of 1859 and not under the Act of 1871 at all. In any case it cannot 
be treated as a decision on the point now in question : the widow entitled 
was herself alive. Hari Nath's case (7) does not touch the pre^® 
point at all : the cases above cited were not even referred to. It would be 
absurd to hold that if, when the widow dies, possession adverse to her has 
been held for 11 years and 364 days, no time has run against the heir 
entitled cn her death, and yet if her death occurs a day or two later ^® ir 
is completely barred. No argument is to be drawn from s. 28 of t 0 
Limitation Act ; that section merely says the widow’s right is extin- 
guished ; it does Dot touch our rights. They are specifically preserved y 

art. 141. 

The plaintiff, therefore, is entitled to all the immoveable proper ie 
of the testator in the defendant’s bands. There must be an account as 
what these are; we never admitted, nor was it proved, that they we 
merely those that are enumerated in the schedule to the decree. Cn 


(1) Suit No. 665 of 
|4) 9 C. 934. 

(8) 13 M. 612. 


1889 «ot reported. 

(5) 14 A. 156. 

(9) 23 0. 460. 


(2) 8 A *•. Oft. 217. 

(6) 18 B. 216. 

(IQ) 21 O. 8. 


(3) 24 Q.B.D. 128. 

(7) 12 O. 694. 

(11) 22 ,C. 446. . 


444 



VTJNDRAVANDAS V. OURSONDAS ' 


21 Bom. 662 



ooutrary it 13 dear that there were others. And as to the rents and profits 
of the immoveable properties, the aooount ordered is insufficient. We admit 
that the widow had the power to spend them, if she thought fit, but so 
far as they were not actually expended on the charities they belong to us. 
There should be an aooount to ascertain how these stand. 

[661] Anderson in reply. — The will doe9 not leave the property to 
dharam and to good works of a permanent nature. The two are not 
contrasted. The will has to be read as a whole: so read, it means “ I 
leave it to be expended on suoh works of dharam as are good or approved 
and of a permanent nature.” Consequently the reasoning of the two cases 
{Kendall v. Granger (1) and In re Macduff (2)) cited on the other side 
does not apply. 


1897 

Feb. l. 

Appel- 

late 

Civil. 

21 B. 646. 


The trustees’ possession was undoubtedly adverse to the widows 
throughout. Whether a possession is adverse or not, depends on the 
nature of the claim made by the person in possession, not upon tbe 
assent or dissent of the rightful owner. If the possession is held by a 
title independent of, aud not derived from, the rightful owner it is adverse 
whether the rightful owner acquiesces or not. So much so that the 
possession of a grantee under a void grant is adverse to the grantor, • 
though in that case there is much more tban mere acquiescence — 
Angell on Limitations, s. 404 ; Magdalen Hospital v. Knotts (3) ; 
Churcher v. Martin (4). The test is, can the real owner sue for immediate 
possession ; if he can, he must, or time runs against him. In this case it 
is dear, and is admitted throughout, that the defendant claimed and took 
possession under and by virtue of tbe authority derived from the testator, 
— that is, as trustee for the charities. This was a title fatal to the claim 
of ail persons claiming by inheritance to the testator. There was an 
express trust, it is true, contained in the most explicit terms in the will, 
but not in plaintiff's favour, but in favour of the charities. Patrick v. 
Simpson, therefore, is not applicable. This suit is brought to destroy that 
express trust and claim the properties covered by it in defendant’s hands 
as the executor of tbe will. Under these circumstances, whatever the 
position of the defendant is towards the plaintiff, he is certainly not an 
express trustee for him. The position is exactly that of the parties in 
Churcher v. MartiniA) followed in Cowasji N. Pochkhanawalla v. Rustomji 
D. Setna (5). An executor is not an express trustee even for a legatee ( Evans 
v. Moore (6)) much less for one whose claim is fouuded on the total [662] 
destruction of the will. If the facts in Dhunhajee's case were as stated, 
that case was wrongly decided. The argument on the other side as to the 
meaning of art. 141 of the Limitation Act might have been of<f«ce before 
the decision in Hari Nath’s case (7) ; but it is of no avail now.««nce that 
decision. The learned counsel for the plaintiff has failed to distinguish 
Hari Nath's cased). There is nothing absurd in the reading of the Act we 
contend for. Time runs against the reversionary heir from the same data 
as under the previous Acts : the only change is that by the new provision 
the heir, if still entitled to possession at tbe widow’s death, ha9 given him 
an extension of the period in which be may sue to recover it. There is no 
breach of principle in this ; and in many oases it would remove what might 
seem to be a hardship. 


(1) 6 Beav. 300. (2) (1896), 2 ^h. 461. 

(4) 42 Oh. D. 312. (6) 20 B. 511. 

(7) 21 0. 8. 
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The Court below book the right view of the rents and profits of the 
immoveable properties accrued due antecedently to Nenavaboo’s death. 
She allowed those to go to the trustee for the charities, as if they were 
hers to spend ; that alone is equivalent to her having expended them. 
There was nothing of the nature of accumulation, whether for herself or 
her husband's estate. 

JUDGMENT. 

FaRRAN, C. J. — This is an appeal by Vundravandas Purshotumdas, 
surviving executor of Callianji Sewji, against the decree of the Division 
Court, which has declared that the devise in dkaram contained in the will 
of the testator of almost the whole of his property, is void, and that the 
plaintiff, as the nearest heir of the testator upon the death of his surviving 
widow Nenavahoo, is entitled to his estate. The 9uit was in form a suit 
for the administration of the estate of the testator. 

The facts are, in effect, undisputed. Callianji Sewji died on the 6th 
January, 1869, leaving a will bearing date the 5th of that mouth, where- 
by be appointed the appellant and one Deva Hurdas and one Tulsidas 
Ichharam (both of whom have since died) trustees of the whole of his 
prouerty and executors according to the tenor of his will. The plaint 
states, and the fact is not disputed, that the executors, upon his death, 
took possession of the whole of the moveable and immoveable property of 
the testator, consisting of cash, outstandings, ornaments, houses, lands, &c. 
at Bombay and elsewhere. At this time the heirs of the testator [663] 
were his two widows Cooverbai and Nenavahoo, while his nearest 
blood relation was his full brother Govindji Sewji. sinoe deceased, the father 
of the present plaintiff. The executors proved the will and, on the 2nd 
March, 1869, with the consent of the two widows, administration of the 
testator’s estate was granted to them. We agree with the argument of 
counsel for the appellant, that notwithstanding such consent, and although, 
in giving effect to the directions of the testator as to dharam, the executors 
may have acted “with the consent and advice of the widow Nenavahoo, 
(Cooverbai died soon after the testator), and with the consent and active 
concurrence of Govindji (the plaintiff’s father), and with the advice of 
Nenavahoo, and the knowledge of the plaintiff, the possession of the exe- 
cutors, in so far as they were not by the terms of the will made trustees 
for the widows and reversionary heirs of the testator, was adverse to the 
widows and heirs. The executors throughout and even in Exs. D and F 

professed to be acting under their title as executors and in accordance with 
the term 3 of the will, and never professed to deal with the property under 
a title derived from the widows or heirs. They acted not as agents or 
trustees for the widows and heirs, but as independent owners, deriving 
their title from the will and from that alone. They entered into pos- 
session under the will, and there is nothing, we think, in the evidence to 
show that the character of their possession was subsequently altered. On 
the contrary the execution of the trust deods shows that, at their dates, 
at all events, they were dealing with the assets of their testator as his 
executors, and in no other capacity. The presumption that they continued 
to act in that character to the end, is not, we think, in any way displaced. 
This possession under a written instrument, the will, couDled with the 
intention to carry out its terms by reason of the title which it conferred, 
whether the persons entitled to take, in the absence of such an iostrumeo ’» 
consented or did not consent to that possession, constituted, in our opinion, 
a possession adverse to the heirs. . . 
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It will here be convenient to deal with the argument that the 
oxeoucor9 by reason of the devise in dharam being inoapable of enforce- 
ment, became express trustees of the whole estate, not validly dis- 
posed of by the will, for the heirs of the testator. [ 664 ] The 
argument is based on the deoision in Patrick v. Simpson (1). It must, 
we think, be oonoeded that where a Hindu will makes the exe- 
cutors trustees of the whole estate of the testator, and the bequests in 
tbe will are not sufficient to exhaust that estate, the executors become 
express trustees of the undisposed of residue for the next of kin of the 
testator. That has been so decided by this Court in Lallubhai v. 
Mancooverbai (2), where the case of Salter v. Cavanaqh (3) was followed, 
as it was also followed by the Queen’s Benoh Division in England in 
Patrick v. Simpson (1). But here the will purports to deal with the 
whole estate and confers it upon the trustees for certain purposes. 
Assuming that these purposes are too vague for the Court to enforce, the 
bequest would still create a trusc binding upon the conscience of the 
trustees. That appears to us to be the express trust upon which the 
trustees hold the estate, which excludes and is inconsistent with a 
trust inferred or implied from the terms of tbe instrument for tbe 
next of kin. It is upon the basis of the trust in favour of the next 
of kin being inferred lrom the instrument itself that the decision in the 
case of Salter v. Cavanaqh (3) appears to us to be founded. The principle 
ceases to apply when the instrument impliedly excludes the idea of a trust 
in favour of the next of kin. Though tbe exact position of the defendant 
in this onse differs from the position of the defendants in Chvrcher v. 
Martin (4), yet the following passage from the judgment of Kekewich. J. t 
in that case shows that bis decision would have been the same had the 
position of the defendant there been identical with that of the defendant 
here : — “The general proposition “ (that the possession of the trustees is 
the possession of their cestui que trust) is true enough and might be 
supported by other authorities. But what is its application to the present 
case (I will assume that those in possession were trustees in the proper 
and full sense of the term)? How can the possession of trustees enure to 
the benefit of him whose title was intended to be defeated by the deed 
which created the trust ? How can the grantor be their cestui que trust. 
Because it is urged that there is an express trust in his favour — an express 
trust [ 660 ] necessarily resulting from the failure of those declared. It 
would suffice to reply that such a resulting trust is implied by law, and that 
whatever else it may be it is not an express trust; but as Salter v. 
Cavanaqh was referred to, I may point out that the trust there spoken of 
as express was one inferred from the deed. ..and not a9 here a trust against 
the deed and due only to tbe fact that the deed is void. This seems to 
have been aooreciated by the learned author of the text book which was 
mentioned.” If it is necessary for us, therefore, to decide this question, 
we think that it must be held that the trustees under the will in question 
were not express trustees for the heirs of the testator except in so far as 
the terms of the will constituted them such trustees. We have considered 
this question as though the expression “ express trust” had been used in 
our statute (Act XV of 1877, s. 10), but for this purpose we think that 
“ vested in trust for a specific purpose,” may be treated as a more expanded 
mode of expressing tbe same idea. Our decision on this point is supported 
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by the case of Khcrodcmoncy v. Doorgamoney (1) which cannot, we think, 

be substantially distineuisbed from it. . 

We pass on to consider the question, the answer to which we have 

above assumed, whether the gift in dharam contained in the will of 
CaUianji Sewji is t a..abU. of eoforcameDt in this Court, aad upon it we 
think that w« are concluded by authority. In a long series of decisions, 
beainnmg with the Advocate General v. Damolhar (2) followed oy 
Praiijivandtis Tulsidas v. Dcvkuvarbai (3) and a host of subsequent reported 
and unreoorred cases, it has been kid dosvn that a devise in dharam is 
void for vagueness and uncertainty, and this, we think, must be regarded 
as the established law of this Court until that law shall have been differently 
expounded bv a superior tribunal. It is doubtless the case that this 
interpretation of the law defeats, in innumerable instances, the cherished 
wishes of Hindu testators. Few Hindu wills, that we have met with, 
are without a devise of this nature, though some testators define with 
precision the objects of their dharam, and it may well be that the Court 
would have ac ed with more regard to native feeling and ideas if, 
[666] inst ead of considering the broad signification that the word dharam 
indisputably bears, which appears to be as wioe as the words philan- 
thropy, or pietv, or charity, in its untecbnical sense, they had considered 
the objects which the Hindu Shastris and Hindu testators would consider 
to be embraced within the term and construed it in reference to the HmdU 
sacred law relating to dharam . These objects, we think, might be 
exhaustively enumerated under a few heads which would even now, witn 
advancing ideas, not he wider than the objects which are deemed to be 
charitable by the Courts in England, and would not embrace such objects 
as are suggested in the argument in Macduff v. Macduff (4). In a native 
Court untrammelled bv English precedent or decisions we can barmy 
doubt but that a devise in dharam would be upheld and applied. 
The question is, however, we consider not open to us. We have on y 
made these remarks as indicative of what our judgment might have been, 
we do not sav would have been, had the case not been concluded by 

authority. for fche appellants that, in the will now under con- 

sideration, the expression dharam is qualified and cut down by the con ex , 
and that the bequest ceases for this reason in this case to be too g 
for the Court to enforce. We do not think that the argurnen is 
founded. It would be impossible for us, we think, to distraguis 
devise iu this case from those which have from time to time been 
be unenforceable in our Courts. The expression dhormada is conn 
to the rents of the bouses given to the widows, and does not ass 8 
ascertaining the meaning of the expression dharam, to w 10 . , 

residue of the testator’s property is to be devoted. The passages in 
the residue is dealt with are as follows : — The 9 aid trustees are o 
such manner as they think proper for preserving < my name, mV 
my money might always be used for some good dharam ,. 
death and by which good might be done to me ” or v&s it may 0 » 

wise translated) “ by which my heavenly bliss may be secured. < 
appears to us only expresses in words that which all orthodox Hind 
ators regard as the object for making a gift in dharam— the* 
which it is supposed to insure to them in a future state and Lo D *J , 


(l) 4 C. 456. 

(3) 1 B.H.C.R. 76 (foot note). 


(2) Perry’s Or. 0#. 536. 
(4) (1896) 2 Ch. 451. 
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narrow the broad significants of the word itself. The argument would 
apply generally to gifts in dharam of Hindu testators who would all desire 
that their gifts in dharam should be so applied as to seoure their heavenly 
bliss. The language of the will which was deemed too vague for enforce- 
ment in Shibchunder Midlick v. Srecmutty Tripoor ah (l) is, we think, 
impossible to be distinguished from that which we have quoted. Both 
oonvey precisely the same idea. 

The other passage in the will is this : — “ In this manner I have in my 
lifetime made the whole of (this) ‘ will ’ iu my sound understanding, 
agreeably to which my trustees are to do all good works of a permanent 
nature.” On this it is argued that the permanency of the dharam intended to 
be accomplished shows that the word is used in a limited sense ; but there 
may be many benevolent and philanthropic works of a permanent 
character which are not charitable. The character of the work, and not its 
duration, is the test to be applied in order to ascertain whether it is chari- 
table or not. The purposes mentioned in argument in Macduff v. Macduff 
{supra) as not being charitable are all of a more or less permanent 
•character. The judgment in Kendall v. Granger (2) is a guide to us upon 
this part of the case. We agree with the Division Court that the devise 
in dharam is too general and too indefinite for the Court to enforce, and 
is, therefore, void. 

We have next to consider whether the claim of the plaintiff is to any 
and what extent- barred by the law of limitation. The testator, as wa 
have stated, died in 1869. His widow Cooverbai died in 1871, leaving some 
moveable property. With this or its proceeds, the trustees of the testator 
purporting to be acting as the trustees of Cooverbai under her will, nob 
duly attested, purchased an immoveable property on the 21st December, 
1872 , which they or the survivors have since held in that capacity. 
Whether the moveable property left by Cooverbai included or did nob 
inolude property whiohy had come to her from the testator, we are clear 
that all claim of the plaintiff as to it is long since time-barred. She 
left no immoveable property to which the provision of art. 141 of 
the schedule to the Limitation Act only applies. The decree in so far 
as it directs an account to be taken [668] in respect of the moveable 
property left by Cooverbai, distinguishing between such of it as was 
3tridhan and such as was not stridhan, must be amended by sticking out 
the whole direction. Cooverbai did nob, it appears, enter into possession 
of the houses left to her for life. We need nob further refer to her 
existence or to the olauses of the will which affected her. 

The clauses in the will which were in favour of Nenavahoo were 
these: — ‘‘One oart at Mahim called the Jaifal Wadi has been given to my 
old wife Nenavahoo. The income which may be derived therefrom, is to 
be enjoyed (by her) during her natural life, and she is to make charities 
out of the said income, but it ” (the oart, we think) “cannot be sold, 
further, there is the above-mentioned one house in Lobargali in the rear 
of (the house of) Miya Nakhooda Rogay — whatever rent may be derived 
from the said house is all to be enjoyed by my wife named Nenavahoo and 
be made a dharam»ot. No one else shall have any right thereto, but the 
said house cannot be sold to any one.” A later clause directs that these 
houses after the death of Nenavahoo are to revert to the general dharam 
fund. The widows lived in a house of the testator in Barbhaya Street. 
The properties mentioned above were made over to Nenavahoo. She died 

(1) Fulton, 108. (2) 5 Beav. 300. 
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in 1883 and the defendant, who was her executor, took possession of the 
property on her death. This was all moveable and must have consisted 
of her own stridhan (if any), and of the rents and profits of the two pro- 
perty’s bemieathed to her for life. The decree has directed an account i m 
the case of Nenavahoo of her property similar to that directed m the 
ea- of the property of Cooverbai. This account we consider to be un- 
necessary. It apnea rs to us that the testator has given full power of 
disposition to Nenavahoo over the income of the properties given to he, 

for life. “No one else shall have any right thereto expresses the wuh of the 

testator that her power over this'income shall be absolute. There is no 

reason for construing the words otherwise — Bhagbutti v.Ckowdry Bholanatk 
( 1 ) By the same words the testator emphasises the gift in favour of the 

executors She is given full power of disposition over .the income, The 

addition to Nonavahoo’s estate which ensued by operation of law when 
the devise in [669] dharam tailed, does not, we think, operate to deprive 
her of that power or to reduce the whole estate to the level of a Hindu 

WUi °We Tre^f opinion, therefore, that Nenavahoo had power to make the 
will which she has made, and that the decree must be varied by omitting 
the portion which directs an account of the moveable propel ty left ny 

N0aa iTremains to consider whether the claim of the plaintiff is barred by 
limitation as to the general bulk of the property left by the testaton It 
is admitted that as to the moveable property left by him and the proms 
of the immoveable properties which the executors exp®nded dur,ng the 
lifetime of Nenavahoo and with her acquiescence, the plaintiff has no 
claim. As Nenavahoo could herself have dealt with this class ot prope^ 
so she could authorize the executors of her husband to deal with it. The 
plaintiff’s claim must, therefore, be confined to the immoveable P»op 
Eft bv the testator, and to such portion of his moveable property, and of 
the rents and profits of the immoveable property, as was unexpended 
the death of Nenavahoo in 1888. 

The article applicable to the immoveable property is art. 141 ot me 
Limitation Act, which runs thus':— “ Like suit" (for possession ofimmov 
able property) “by a Hindu or Mahomedan entitled to the possession o 
fm moveable property on the death of a Hindu or Mahomedan female 
"rticle appears to us to be intended for limitation purposes to do 
awav with the anomalies which surrounded a Hindu widow s 6state * , 
other estates analogous thereto, and toassimilate it for these purposes a 
for these purposes only to that of the estate of an ordinary tenant for We. 
The term '■ reversioner" being inapt to express the next heir o her husband 
succeeding upon a Hindu widow's demise the Legislature has. it appea 
to us adopted the phrase" Hindu entitled to the possess.ou of 
Dropertyupon the death of a Hindu female” to express thesame.daa 
ThnV it has designedly altered the law which formerly prevailed upon t 
^ hiec as laid down in Nobin Chunder v. Guru Persad (2) and approved 
by tos Privy Council in Amritolal v. Eajoneekant (3) [670] is obvious B 
U clear that adverse possession against a Hindu widow for any period 
fll n cfofiifcorv Denod of twelve years is now valueless as aga 
H aD „ rson o suc-eed on her death. He has still the full statutory period 
^.rj^ vear to sue after her death. No time has in that case run m 
favour of the adverse p ossession against the Hindu male heir, This w^ 

(2) B.L.R. (F. B. Rul.) 1008. 
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nofe SO under the old law. Under it time was running in his favour during 1897 
the widow s lifetime. Now it begins to run in his favour only on her death. Feb. i. 

A Hindu entitled to the possession of immoveable property on the death 

of a Hindu female appears to us to mean a Hindu whose title to tho Appel- 
posBession of immoveable property aocrues upon the death of a Hindu LATE 
female and does not except the case where during the lifetime of the CIVIL 
widow the adverse possessor has been in possession for twelve years. — 
This view of the law has been accepted by all the Indian High Courts 21 636 - 

with the exception perhaps of Madras, but there the question was not 
disoussed. We refer to the decisions in Srinathv. Prosunno (1) ; Kokilmoni 
v. M anile Chandra (2); Sham Lall v. Amarendro (3); Diuarka Nath v. 
Komolmoni (4) ; Ram Kali v. Kedar Nath (5); Mukta v. Dada (6) ;Moro v. 

Balaji (7) without suggesting that the list is exhaustive. There are some 
decisions the other way, but those which we have mentioned are the 
deoisons of the Courts at present binding. In the present case we have no 
concern with the old law prior to 1873, and we think that it may be fairly 
asked how and under what article of the present law the suit is barred. 

If the plaintiff is not barred under art. 141, under what article is he barred ? 

The only article that can be suggested is art. 144, but under it the possession 
of the defendants never became adverse to the plaintiff even as that 
expression is interpreted by s. 3 of the Act. 

Admitting that the Indian authorities are against him, Mr. Anderson 
contends that the judgment of the Privy Council in Hurrinathv. Mohunt 
Mothoor Mohun (8) is conclusive in his favour. We do not agree with 
that view. The judgment expresses no [671] opinion upon the effect of art. 

141 save this, that it did not operate to prevent a decree which was bind- 
ing upon Sampurna from being binding upoD the plaintiff in that suit who 
became entitled to possession of the property on the death of Sampurna, 
even though the decree against Sampurna and in favour of the defendant 
was based upon the law of limitation. From the interlocutory dicta and 
remarks in the course of the argument for the appellant, it is clear that it 
was the extinguishment of the plaintiff’s right by the decree against 
Sampurna, which appeared to their Lordships of the Privy Council to be 
the crux which prevented the plaintiff from recovering and that also is 
apparent in the judgment itself. If the Privy Council had intended to 
overrule the Calcutta Full Bench decision in Srinath v. Prosuuno (l) the 
judgment would, we think, have made some allusion to that case. In our 
opinion their Lordships did nob intend to deal with it. It is also by no 
means clear that Sampurna’s title was not barred under the old law when 
the Act of 1871 came into force. The date of the death of Pearimoni is 
not given in the report. If this is not so, there is an anomaly in the law 
as pointed out by the Calcutta High Court in the case under consideration 
(see I.L.R., 21 Cal. at p. 12). In Lachhan Kunwar v. Anant Singh (9), 
also referred to by Mr. Anderson, the present question did not arise. We 
think, therefore, that we ought to follow the current of authorities to which 
we have referred, and to bold that the plaintiff’s claim to the immoveable 
properties of the testator Callianji in the possession of the defendant is not 
barred by limitation. 

As to the moveable property (if any) in the hands of the defendant 


at the death of Nenavahoo, and the rents and profits (if any) of the 
immoveable properties in the defendant's hands at the same period, there 
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has been but little argument. It appears to us that Nenavahoo’s claim 
to both was barred at her death, and that there is no provision of the 
Limitation Act which gives the plaintiff a fresh starting point from that 
period. 

This will considerably simplify the accounts which have to be taken 
and the form of the decree. As to the Nigroli fields, the defendant says 
that the executors gave them away in charity at [672] the time of the 
testator’s death, but it is alleged by the respondent that there was no 
change of possession. The matter was not pressed in the Division Court. 
Our decree will leave it open to the plaintiff to show, if he can, that these 
holds are still in the defendant’s possession. 

The decree of the Division Bench will be varied by the substitution of 
the following decree after the recitals and the declaration as to the bequest 
to diiaram being void : — And this Court doth further declare that the 
plaintiff is entitled to recover from the defendant the several immoveable 
properties of Callianji Sewji which were in the] defendant’s possession at 
the death of Nenavahoo, and to the proceeds of such of them as have been 
since sold by the defendant, and to an account of the rents and profits of 
the said properties received by the defendant since the death of Nenavahoo, 
and doth refer it to the Commissioner to ascertain and report what properties 
(if any), in addition to those specified in the schedule to the decree, were so 
in the possession of the defendant, and to take an account of tbe net rents 
and profits received in respect of the immoveable properties of Callianji 
Sewji by the defendant since the death of Nenavahoo, and doth order and 
decree that the defendant do forthwith deliver to the plaintiff possession 
of the said several immoveable properties specified in the schedule and pay 
to the plaintiff the sum of Rs. 18,719-14-9 which stands to the credit of 
the first defendant in the Bank of Bombay in bis account No. 2. The 
defendants one and two to have their costs taxed as betwen attorney and 
client paid out of tbe property, the subject of this decree. Further 
directions and further costs reserved. Liberty to apply. 

Attorneys for tbe plaintiff: — Messrs. Crawford d Co. 

Attorneys for the defendant: — Messrs. Mulji and Raghowji. 


21 B. 673. 

[673] TESTAMENTARY JURISDICTION. 
Before Sir C. Farran, Kt., Chief Justice. 


In the Goods of Sir Albert A.D. Sassoon ( Deceased ). 

[29th March, 1897.] 

Probate duty — Locality of asset , 

S. died in England in October, 1896. and probito of bis will was obtained in 
England on 1st December, 1896. Ho loft a large amount of property and credits 
in Bombay, and ho was a partner in tbe firm of David Sassoon and Company, 
which had its bead office in London and had branches in Bombay and Calcu a. 

Held, that no probate duty was payable on the value of the share of the 
deceased as a partner in the firm of David Sassoon and Company or the proper ie 
of the firm situated in British India at his death. 

REFERENCE by the Taxing Officer of the Court under s. 5 of the 
Court Fees Act (VII of 1870) for the opinion of tbe Chief Justice. 

The question arose on the application for letters of administration 
the property aDd credits of Sir Albert A. D. Sassoon. 
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The application was made to the High Court of Bombay by 

Mrs. Ulora Sassoon, the constituted attorney of the executor of the will of 
the deceased. 

Her petition sot forth that Sir Albert A.D. Sassoon died in England 
on the 24th Ootober, 189G, leaving property and credits within the town 
and island of Bombay. He left a will and codicils, probate whereof was 
obtained in England on the 1st December, 1896. His executor (Sir 
“1 ward Sassoon) by a power of attorney executed by him on the 22nd 
December, 1896, appointed the petitioner his attorney to obtain adminis- 
tration of the deceased’s estate in India. 

. The following clauses in the petition set forth the petitioner’s case 
with reference to the payment of duty : — 

9. That the said deceased was at the time of his death and for 
many years previously a partner in the firm of Messrs. David Sassoon 
and Company of Bombay, Calcutta and LoudoD, in which firm he had 
at the time of his death a 35-100 share, but your petitioner submits that 
no Court-fee stamp is payable in respect of such share, nor in respect of 
any of the assets or credits of the said firm under the circumstances here- 
inafter set forth. 

10. That the business of the said firm was started at Bombay many 
years ago by the late David Sassoon, in which business he afterwards 
associated with himself, under [674] the style of ‘ David Sassoon and 
Company,’ his son the said Sir A. A. D. Sassoon, deceased, and other of the 
said testator’s sons. 

11. That subsequently branches of the said firm were opened at 
Calcutta and London respectively, and the said firm had also a branch firm 
at Hongkong and Shanghai in China which was carried on in the name of 
David SassooD, Sons and Company,’ in which latter firm there were part- 
ners who were not partners in the head firm of David Sassoon and 
Company. 

12. That from the institution of the said firm of David Sassoon and 
Company at Bombay and until some time in the year 1894 Bombay 
remained tbe bead quarters of the said firm, where its principal books of 
accounts were kept and where the said accounts were made up annually, 
and the shares of its partners in the firm’s profits and loss wheresoever 
earned were ascertained and debited or credited to their accounts as the 
case might require. 

13. That for some time previous to the year 1894 all the partners 
in the said firm of David Sassoon and Company other than the late 
Mr. Solomon David Sassoon had ceased to reside in India and resided in 
England, and on the death of the said Mr. Solomon David Sassoon, which 
took place at Bombay on the 18th day of March, 1894, the head-quarters 
of the said firm of David Sassoon and Company became removed from 
Bombay to London, where they have ever since been and now are, and 
where in consequence tbe principal books of accounts of tbe said firm have 
since been and are now kept, and the said accounts have been and now 
are made up annually, the profit and loss of the business carried on at 
Bombay, Calcutta and in China and elsewhere being brought into the 
London books, and where the shares of the partners m the total transac- 
tions of the said firm have since been and are now ascertained and debited 
or credited to their accounts as the case may require. 

14. -That on the 1st day of January, 1895, your petitioner was 
admitted into and has since been a partner in the said firm of David 
Sassoon and Company, but all the other partners in the said firm have 
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since been aud now are in England which was ah the date of the death 
of the said '.Sir A.A.D. Sassoon, deceased, and now is the head-quarter of 
the said firm. 

1-3. That at the date of the death of the said Sir A. A. D. Sassoon, 
decease I, the slid firm of David Sassoon and Company was possessed of 
monoys, properties and credits situated within British India, and the 
said testator was as a partner in the said firm interested in the said moneys, 
properties and credits, but was not entitled to any right therein other 
than a right to share in the net surplus assets of the said firm whereso- 
ovor situated after providing for its liabilities wheresoever incurred and 
wheresoever due or payable, and it would not be possible to ascertain the 
value of the said testator's share and interest in the said moneys, properties 
and credits situated in British India only as distinguished from the value 
of his share and interest in the net surplus assets of the said firm 
wheresoever situated after providing for its total liabilities. 


1G. That the value of the share and interest of the said Sir A. A. D. 
Sassoon, doeeased, in the said firm of David Sassoon and Company 
(including its branches at Bombay and Calcutta and elsewhere and its 
branch firm of David Sassoon, Sons, aod Company of China) has been 
treated as part of the estate of the said Sir A. A. D.[675] Sassoon, deceased, 
situated within England, and probate duty has been paid in England on 
that footing. 


17. That the said Sir. A.A.D. Sassoon, deceased, wa9 at the time 
of W\< 'oath domiciled in England and has been so held to have been 
domiciled by the Inland Kevenue authorities in England, and legacy duty 
has beon charged on his estate accordingly.” 

The Registrar of the Court was of opinion that duty was chargeable 
on the docoased's share of the firm’s property situated in Iadia, leaving 
the executor to obtain a refund on any debts appertaining to that share. 

The Taxing Officer, therefore, under s. 5 of Act VII of 1870 referred 
the following questiou for the decision of the Chief Justice: — 

*’ Whether any probate duty is payable on the value of the share of 
the deceased as a partuer in the firm of Messrs. David Sassoon and Com- 
pany in the properties of the firm situate in British India at his death.” 


Inverarity , for the petitioner. 

Lang (Advocate General), for the Crown. 


JUDGMENT. 

Farran, C. J. — In this case the Taxing Officer has referred for 
my decision the following question : — “ Whether any probate duty is 
payable on the value of the share of deceased as a partner io the firm of 
David Sassoon and Company in the properties of the firm situate in 
British India at his deach” as being a questiou of general importance. 
In connection with this and with reference to the valuation of the esta e 
generally of the testator in British India, counsel for the petitiooor has 
called in question the practice of the Registrar not to rest content wi 
the statements of tho petitioners for probate of letters of administia ion 
a 9 to the value of the property of which administration is sought, bu 0 
require other evidence as to the value of the assets specified in. ® 
inventory of which the estate is made up. This practice was HJ® 1 ® ® . 
by our Registrar with the approval of our late Chief Justice bir M ,c 
Westropp about the time when the Court Fees Act, 1870, came 
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XlJ 

operation, and may., therefore, bo now considered to be an established 

praotioe, but no rule direotly bearing upon the subjeot has been made bv 
the Court. J 

[676] Mr. Inverarity first contends that the praotioe is inconsistent 

j .u pr0VlS10ns of ss< 244 - 240 and 243 of the Indian Succession Act, 
and that the only inquiry which the Court can hold is the inquiry 

Qio”* 0 ^ ^ 3 ‘ b ^ at ^ ob ' 0S P° (J i n 'hy relics on the provisions of 

s. 243, which make the application for probate or letters of administration 
when made and verified in the manner required by the Act conclusive. 

A consideration of these sections, however, satisfies me that they 
are enacted for the purpose of authorizing the grant of administration 
and rendering it conclusive even though there might be incorrect state- 
ments or omissions in the application upon which the grant is issued, 
and have no reference to the valuation of the estate for the purpose of 
levying a Court-fee upon it. They were enacted for jurisdictional and not 
for fiscal purposes. The examination and inquiry which may be instituted 
under s. 250 are also, I think, to be held for a similar purpose, though 
they are not in words confined to that object. 

The ascertainment of the value of the estate for the purpose of fixing 
the stamp prescribed by s. 329 and in the schedule to Act X of 1865 does 
not appear to have been provided for by the Legislature in the Act itself. 
Section 329 and the schedule of Act X of 1865 were, however, repealed 
by s. 2 of tbe Court Fees Act, 1870, and it is to the latter Act that we 
must have recourse when considering upon what materials the Court or 
its officers must rely when it is called on to adjudicate as to the Court- 
fee” payable on a grant of probate or letters of administration. Such express 
powers as are conferred on the Commissioners of Inland Revenue by 
Statute 44 Vict.,'c. 12, s. 37, for tbe purpose of ascertaining the value of 
an estate for probate purposes do not find a place in the Court Fees Act, 
1870, but the duty of seeing that the proper Court fee is paid before issuing 
administration to an executor or administrator is clearly imposed on the 
High Court issuing the same. 

Section 3 enacts that the fees “chargeable in each of such Courts 

under No. 11 of the first schedule to the Act shall be collected 

in manner hereinafter appearing.” Section 5 provides as follows 
(His Lordship read the section and continued;. — [877] That section 
without expressly casting upon any one the duty of collecting and assess- 
ing the stamp duty assumes that it rests with some officer of the Court 
(who in this case is the Testamentary Registrar) and provides for the 
case of difference arising between him and the suitor or his attorney as to 
the necessity of paying a fee or the amount thereof. It thus inferentially 
imposes upon him tbe ascertainment of the amount of the fee payable 
in each case. Except in probate and testamentary matters an ad valorem 
fee is not usually paid in the High Court, but such a fee is payable in 
some other cases. What its amount should in such cases be, is left to 
the proper Court officer to determine. How in the case of an ad valorem 
fee is he to ascertain its amount ? The Act provides no machinery for 
doing so. It may well be that under these circumstances the Court 
should consider that ils officer ought to base his opinion solely upon the 
sworn application of the petitioner. I cannot say that that would be an 
unreasonable conclusion. In this High Court, however, a contrary 
practice has prevailed, and it is impossible, I think, to say that that is 
an erroneous view to take of the statute. Under such circumstances L 
consider that the established practice should continue. 
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1897 Tfc is contended that such a practice is inconsistent with the provisions 

March ' 29 . of Chap. III-A of the Act. I do not think that this is necessarily so. The 

provisions of that chapter are founded upon similar provisions found in 

Testa- English statutes 4S, Goo. Ill, c. 149, ss. 35 and 55, Geo. Ill, c. 184, 
MENTARY ss. 40. 41, 42, 43 and 51. and those provisions exist side by side with those 
TURISDIC- contained in the latter English Act to which I have referred. A prima 

facie examination of the value of the declared assets of an estate seems to 
TI0N - me to bo quite consistent with a power to correct their valuation subse- 
21 B~673 9 ll eutly. The revenue authority — tho Court officer — has and can have 

no means of ascertaining whether any items of property have been 
omitted from the inventory. He can only check the valuation of those 
items which are shown in it. 

As to the practice of requiring the valuation to be made by certain 
named valuators, it is a good working practice, but I cannot see that it 
can he insisted on in a case where the petitioner can prove by other means 
thetruo value of the property. If [678] after giving such proof as he is 
disposed to give, a difference still exists between the petitioner and the 
Registrar, recourse mu6t be had to the Taxing Officer. Beyond saying 
this I do not think that I have materials before me to enable me to give 
any special direction in the present case. 

Upon the main question which has been referred to and argued 
before me the first point to consider is what is the nature of the asset 
which the Crown contends should be assessed for the probate duty. 
The question states it as the share of the testator in the properties of 
the firm ; but that is not, I think, an accurate description. A deceas- 
ed partner has (in tho absence of special agreement) no share in the 
properties of tho firm as such. It is his interest in the firm which is the 
asset which is assessable to probate duty. The cases of Laidlay v. The 
Lord Advocate (l) and Lord Sudclcy v. Attorney-General (2) put that beyond 
doubt. It is not material to enquire what is the exact Dature of the 
property of the firm. I read the passages from Lindley on Partner- 
ship quoted by tho Solicitor General for Scotland at p. 481 of 
the report and the passage from tho judgment of Lord Chancellor Her- 
schell bearing upon this point: — " In Lindley on Partnership (5th Ed., 
p. 339) it is said ‘ what is meant by the share of a partner, is his pro- 
portion of the partnership assets after they have been all realized and 
converted into money and all the debts and liabilities have been paid and 
discharged.” And at p. 343 ‘ from the principle that a share of partner 
is nothing more than his proportion of the partnership assets after they 
have been turned into money and applied in liquidation of the partnership 
debts, it necessarily follows that, in equity, a share in a partnership, 
whether its property consist of land or not, must, as between the real and 
personal representatives of a deceased partner, be deemed to be personal 
and not real estate, unless indeed such conversion is inconsistent with the 
agreement between the parties.” (p. 481). 

“ One of the partners in this firm, Mr. Laidlay, has died, and the 
question has arisen whether his interest, whatever it may have been, 
derived from the deed of partnership to which I have called attention, is 
an asset situate in England and, therefore, made the subject of probft’0 
duty in respect of which probate [679] must be taken out in this country. 
There can be no doubt that the question to be determined is, what is ® 
local situation of the asset with which we have to deal, because that 


(1) 15 Ap. Ca. 468. 


(2) (1897) Ap. Ca.ll. 
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testator's interest in the partnership, however it is to be desoribed, was 
one of his assets is beyond dispute ” (p. 483). 

a ;fnaf'^ afc b |S! ng nat J ll * e °f the asset, the next question is, where is it 
situated. The mode of solving that question is pointed out in the samo 

oase KLatdlay v. The Lord Advocate ) in the judgment of the Lord 
Uhancellor thus (p. 489, para. 2) : — 

Now, my Lords, I think that when that nrovision is considered, it 
renders it clear that this asset, which, by the hypothesis, was a share in 
a partnership business situate in India, did not by the exercise bv the 
representatives of the deceased partner of this option, however thev 
exercised it, convert that which otherwise would have been an Indian asset 
into an Lnglish asset. It is said that the representatives of the deceased 
partner sold to persons in this country ; but that transaction of saie was a 
a transaction altogether subsequent to the death, and the character of 
the asset and its local situation cannot be affected by circumstances 
arising out of a transaction subsequent to the death. The question is, 
where was the asset situate at the time of the death ? That it was sold to 
a person residing in this country and that, therefore, the payment in 

. , a person residing in this country, and that 

in the case of a debt the locality of the debtor is to be regarded as the 
locality of the asset, can matter nothing, because this was not a debt 
existing at the time of the death of the testator, but arose subsequently 
to his death by a sale of a part of his assets, and of course the local 
situation of his assets cannot be in the slightest degree affected by wbat 
arises out of a 9ale of those assets.” 

Where, then, is the business of David Sassoon and Company carried 
on — in India or in London, for this cannot be said to bo carried on at 
both places ? Where is the government of the firm situated ? I have come 
to the conclusion that London is the locality in which the business which 
is the property of the partnership is situate. Upon the statements in the 
petition and the evidence of Mrs. Sassoon, there cannot be, I think, any 
doubt [680] upon that point, if there is only one business. The Advocate- 
General, however, contends relying upon the case of Beaver v. The Master 
in Equity of the Supreme Court of Victoria (1), and seeks to bring the cir- 
cumstances of the present case within that ruling, but the circumstances of 
the two cases are very different, and I think that in this case there is but 
one business. The facts which existed in that case do not exist in this. 

I should have been better satisfied if Mrs. Sassoon had searched for 
and produced the old deed of partnership ; for though, as she says, it may 
be no longer in force it does not appear that other than the change to 
London there has been any alteration in the mode of managing the business 
and the former deed might have thrown light on the present practice. 
Taking, however, the evidence as it stands, it appears that the same 
partners are partners both in London and India (the China firm stands on 
a different basis), and carry on business under the same name in 
both places. There is no capital account in Bombay at all. The 
real head of the firm to whom its good-will belongs resides in London, 
and new and important matters are only entered into by the Bombay firm 
after reference to London, though the ordinary ev6ry-day work of the firm 
is automatically conducted here. The results of the transactions of the firm 
in its different classes of business, though not the details of each transac- 
tion, are sent home to London to be entered in the books there. The profit 
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and loss account of the working of the whole firm is made up in London, 
and fcho proportion of each partner in the year’s profits of the firm is 
entered to his credit there in a book kept for that purpose, a book of the 
firm, though kept private from its employees and servants. In short, I 
feel unable to point out a single circumstance which enables me to say that 
the Bombay business is a distinct business from the London business 
which would not apply to the foreign branch of any English firm. 

I am, therefore, of opinion that the question referred must be 
answered in the negative. 

Solicitors for the petitioner : — Messrs. Broiun and Moir. 

Solicitor for Government: — Mr. A. Little. 


21 B. 681. 

[681] APPELLATE CIVIL. 

Before Sir C. Farran , Kt., Chief Justice , and Mr. Justice Parsons. 

ISHYAR Lakhmidat ( Original Opponent). Applicant v. HARJIVAN 
Ramji ( Original Applicant ) , Opponent A [30th January, 1896.1 

Decree— Execution — Order for sale of mortgaged p'opertu in exeeutior. — Application by 
judgment-debtor to be declared insolvent -Sale in execution pending application— 
Subsequent declaration of insolvency docs not affect sale — Civil Procedure Code ( Act 
XIV of 1882), ss. 311-351. 

An order for the sale of mortgaged property haviDg been madeoD the application 
of the mortgagee who had got a decree, and before the sale had taken place, the 
mortgagor (judgment-debtor) applied to bo made insolvent under s. 344 of the 
Civil Procedure Code (Act XIV of 1882). Five months after the sale he was duly 
declared an insolvent under s. 351. 

Held, that the subsequent declaration of the mortgagor’s insolvency did not 
affect the sale or render it illegal. No consequences in derogation of the ordinary 
rights of judgment-creditor folk w from an application by the judgment-debtor 
under s. 344 of the Civil Procedure Code tAct XIV of 1882). It is only 
a receiver is appointed under s. 351 that the property of the insolvent vests in the 
receiver under a. 351 and the rights of the creditor are interfered with. It Is 
not provided tbit such an order shall have any retrospective efleot. 

Application under fcho extraordinary jurisdiction of the High Court 
(s. G22 of fcho Civil Procedure Codo, Act XIV of 1882) against the decision 
of Gilmour McCorkell, District Judge of Atimedabad, confirming the order 
of Khan Saheb Navroji Bvramji, Subordinate Judge of Umrefch. 

On fche 25fch April, 1893, opponent Harjivan Ramji mortgaged his 
house and other property to ono Ishvar Vrailal for Rs. 300. Isuvar 
obtained a decree on the mortgage for fche recovery of the debt by the sa e 
of fche mortgaged proDerfcy in default of payment. On the 26th February, 
1894, Ishvar applied for the sale of fche mortgaged property in execution o 
the decree. While this application was pending, Harjivan, on ^u 0 D 
April, 1S94, applied to be declared an insolvent under 8. 344 of the 1V 
Procedure Code (Act XIV of 1882). On the 17th July, 1894, the 
property was sold in execution and was purchased by the applican s v 
Lakhmidat. Subsequently fche inquiry as to Harjivan’s insolvency 
proceeded [682] with, and he was declared to be an insolvent on 0 
December, 1894. The Nazir of fche Court was appointed receiver oi 
property and the sale of fche house to the applicant was set asi e i o 
ground that the pendency of the insolvent’s application rendere 
illegal. 

• Application No. 195 of 1896 under the Extraordinary Jurisdiction. 
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On appeal by the applicant the Judge confirmed the order. 

The applicant then obtained a rule nisi to sot aside the order. 

Gokuldas K. Parekh appeared for the applicant in support of the 
rule. We contend that the Subordinate Judge had no authority to quash 
the execution proceedings iu a summary manner. A court-sale can be 
set aside only on the grounds montioued in s. 311 of the Civil Procedure 
Code. Further, the order under s. 351 of the Civil Procedure Code is not 
retrospective. The mere application under s. 314 has no effect. There 
is no vesting order made until the applicant is declared an insolvent, 
The Subordinate Judge has relied on the decision in Viraraqhaoa v. 
P cirasurci77ia (1), which has nothing to do with attachments which came 
into existence before a vesting order is made. 

There was no appearance for the opponent. 

JUDGMENT. 

Farran, C. J. — The sequence of the proceedings which gave rise to 
this application was as follows. Ishvar Vrajlal early in 1894 obtained a 
decree upon a mortgage of the 25th April, 1893, against his mortgagor 
Harjivan. The decree directed the sale of the mortgaged premises — a 
house — in default of payment. On the 26th February, 1894, Ishvar 
applied to have the house sold in execution of his decree, and the usual 
orders for sale were made. Prior to the sale taking place, Harjivan on 
the 2nd April, 1894, presented an application to be declared an insolvent 
under s. 344 of the Code of Civil Procedure. While this application was 
pending, the house in question was sold in execution on the 17th July, 
1894, and the present applicant, Ishvar Lakhmidat, became the purchaser. 

Certain objections had been made as to the right of Harjivan to make 
the application to be declared an insolvent. These were [683] disposed 
of by the Subordinate Judge on the 1st August, 1894, when he decided to 
entertain the application and to proceed under s. 347 of the Code. The 
usual notices were served. Harjivan was examined, and on the 22nd 
December, 1894, was declared an insolvent. The Nazir of the Court was 
at the same time appointed receiver of his property. 

At the same hearing the Subordinate Judge set aside the sale of the 
house to the auction-purchaser on the ground that the pendency of the 
insolvent’s application rendered the sale of the house illegal. The 
, District Judge on appeal confirmed the order. The present application 
under s. 622 of the Code is made to set aside the order of the Subordinate 
Judge. 

We are unable to find any ground for the action of the Subordinate 
Judge. The Code of Civil Procedure does not provide that any conse- 
quences in derogation of the ordinary rights of judgment-creditors shall 
follow from an application by the judgment-debtor under s. 344. It is 
only when a receiver is appointed under s. 351 that the property of the 
insolvent vests in the receiver under the provisions of s. 354, and the 
rights of the creditors are interfered with. It is not provided that such an 
order shall have any retrospective effect. 

Thera was nothing illegal, therefore, in the sale of the house to the 
present applicant, and the order of the Subordinate Judge setting it 
aside must be cancelled. The difficulty has arisen from the great delay 
which occurred in dealing with the insolvent's application. Such matters 
should be at once disposed of. 

Rule made absolute. 

(1) 15 M. 372. 
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[684] APPELLATE CIVIL. 

Before Sir C. Farran, Kt ., Chief Justice, and Mr. Justice Parsons. 


TrimbaK GoPAL Rahalkar {Original Plaintiff), Appellant v. 

The Secretary of State for India in Council and another 

(On (j mal Defendants), Respondents.' 1 [5th February, 1896.] 

Revenue Jurisdiction Act Bombay Act X of 1876), ss, 4, cl. If), 5f — Survey and 
Settlement Act ( Bombay Act I ot 1865), s. 32J — Land Revenue. Code [Bombay Act 
Vo! 1879), ss. 38 and 39$— Free pasturage — Land set apart by Government for 
grazing — Subsequent sale by Government of part of such land — Right of pasturage 
by the inhabitants of a village over Government ivaste lands — Right of Government 
over such land — Jurisdiction of civil Courts. 

The land comprised in three survey numbers situate in the village of Mahim 
were set apart by Government as free grazing land for the cattle of villagers. 


• Appeal, No. 7 of 1895. 

1 Section 4, cl. (/), and s. 5 of the Revenue Jurisdiction Act (Bombay Act X of 
iS76 : — 

4. Subject to the exceptions hereinafter appearing, no Civil Court shall exercise 
jurisdiction as to any of tbo following matters : — 

(/) Claims against Government — 

to hold land wholly or partially free from payment of land-revenue, or to receive 
payments charged on or payable out of the land-revenue, or to 6et a9ido any 
ce 3 s or rate authorized by Government under the provisions of any law for 
tbo time beiug in force, or 

respecting the occupation of waste or vacant land belonging to Government. 

5. Nothing in s. 4 shall beheld to prevent the civil Courts from entertaining the 
following suits : — 

(а) Suits against Government to contest the amount claimed, or paid under 
protest, or recovered, as land-revenue, on the ground that such amount is in excess of 
the amount authorized in that behalf by Government, or that such amount bad, 
previous to such claim, payment or recovery, been satisfied, in whole or in part, or 
that the plaintiff or the person whom he represents is not the person liable for such 
amount ; 

(б) suits between private parlies for the purpose of establishing any private right, 
although it may be affected by any entry in any record of a revenuo survey or settlement 
or in any village papers ; 

(c) suits between superior holders or occupants and inferior holders or tenants 
regarding the dues claimed or recovered from the latter ; 

and nothing in s. 4, cl. (g), shall be held to prevent the Civil Courts from enter- 
taining suits, other than suits against Government, for possession of aDy land being a 
whole survey number or a recognized 6hare of a survey number ; 

and nothing in s. 4 shall be held to prevent the civil Courts in the districts men- 
tioned in the second schedule hereto annexed from exercising such jurisdiction as, 
according to the terms of any law in force on the twenty-eighth day of Maroh, 1876, 
they could have exercised over claims against Government — 

(а) relating to any property appertaining to the office of any hereditary °®°®* 
appointed or recognized under Bombay Act No. Ill of 1874, or any other law for 
time being in force, or of any other village officer or servant ; 

(б) to hold land wholly or partially free from payment of land-revenue ; 

(c) to receive payments charged on, or payable out of the land-revenue. 

\ Section 32 of the Survey and Settlement Act (Bombay Act No. I of 1865) : 

A Survey or Settlement Officer may 6et apart unoccupied lands in una .* iena . 
villages for free pasturage of village cattle • • • aud lands assigned speoia y 

any such purpose shall not be otherwise appropriated or assigned without the san 
of the Revenue Commissioner. 

§ Sections 38 and 39 of the Land Revenue Code (Bombay Act No. V of 1079 ^* - 

38. Subject to the general orders of Government, it shall be lawful for ^ 
officers whilst survey operations are proceeding uDder Chap. VIII, and at any o 8 . ^ 

for the Commissioner, to set apart lands the property of Government and n ° or 

lawful occupation of any person or aggregate of persons in unalienated v »» 
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Out of this [683] land about 2.G00 acres was sold by Government to ono 

oatUe MftMd N |°' k 1D 18 . 91> The exfcont of tho area over whioh villago 

hrfialf 8 nf Sft ° u 6Wg , thuS ourtailed * lbo Plaintiff for himself and on 

behalf of the other villagers brought this suit against the Seorotary of State and 

“llpR'ng that the land left for grazing after the sale of 2,600 acres 

rh f n h ° pA9t f ur ^° of tho oattle and praying (in the 

f Govecnme ? t 8h ° uld sot a P*rt- so much of land as might be 
necessary for free grazing, &c., and that until such land as was necessary had 
been set apart the plaintiff might be deolared to have the right of using the land 
comprised in the three survey numbers as heretofore, and that an injunction 
might be granted accordingly. J u 

Government alleged that the land that was left after the sale to Manchersha 
was sufficient for tho bona fide needs of the villagers, and contended (inter alia) 
that the suit was barred under s. 4, cl. (t), of the Revenue Jurisdiction Act 
(Bombay Act X of 1876). 


x l . , , _ . dismissing the suit, that while 

the Courts consistently with the course of legislation may have jurisdiction to 
declare that the villagers of a specified village are entitled to rights of free 
pasturage over Government waste lands within the limits of their village still 
they cau go no further and enjoin the Collector to pursue aDy particular course 
in connection with them while he is acting bona fide in pursuance of the power 
which the provisions of the statute confer upon him. 

The olaim being against Government respecting the occupation of waste land 
belonging to Government, the civil Courts are precluded from entertaining it 
under s. 4 of the Revenue Jurisdiction Act (Bombay Act X of 1876). A Ques- 
tion relating to the discontinuous occupation of the village wastes by the 
village cattle is as muoh a question of land-revenue as one relating to the 
permanent occupation of them or a portion of them by an individual. 

CR, 34 M. 58 = 5 Ind. Cas. 853 = 20 M.L.J. 362 = 7 M.L.T. 360= (1910) M.W.N. 75.] 
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Appeal against the decision of J. J. Heaton, District Judge of 
Thana. 

[686] Certain lands in the village of Mahim {viz.. Survey Nos. 835, 
836 and 837) had been set apart by Government as free grazing land for 
the cattle of the village. 

In 1S91 Government sold about 2,600 of this land to one Manchersha 
(defendant No. 2). 

Thereupon the plaintiff on behalf of himself and his co-villagers 
brought this suit (No 1 of 1892) against the Secretary of State for India 
and Manchersha, alleging that the land left for the village cattle was 
insufficient for pasturage, and praying that Government might be ordered 
to set apart so much land as was necessary for pasturage, and that until 
that was done, the plaintiff and his co-villagers should be declared to 
have the right of using the lands comprised in the three survey numbers 
as heretofore, &c. 

The Government pleaded, in defence, that the land left after the sale 
to Manchersha was sufficient for the needs of the villages, and further 
contended that the suit was barred under the provisions of s. 4, cl. if) of 
the Revenue Jurisdiction Act (Bombay Act X of 1876). 


unalienated portions of villages for free pasturage for the village cattle, for forest 
reserves, or for any other publio or municipal purpose ; 

and lands assigned specially for any suoh purpose shall not be otherwise appropriat- 
ed or assigned without the sanotion of the Commissioner ; and in the disposal of land 
under s. 37 due regard shall be had to all suoh special assignments. 

39. The right of grazing on free pasturage lands shall extend only to the cattle of 
the village or villages to whioh such lands belong or have been assigned and shall be 
regulated by rules to be from time to time, either generally or in anv particular instance 
prescribed by the Collector with the sanction of the Commissioner.' 

The Collector’s decision in any case of dispute as to the said right of grazing shall 
be conclusive. 
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Tho Judge found that tho suit was barred by the provisions of the 
Revenue Jurisdiction Act (Bombay Act X of 1876); that the plaintiff and 
other permanent residents of Mahim had not acquired any rights over the 
lands in question such as to prevent the Government from dealing with 
it at its pleasure : that the suit was not maintainable for the perpetual 
reservation of the lands for grazing and other purposes mentioned in the 
plaint : that the claim was not time-barred, and that the Court could not 
make a decree directing a perpetual reservation of any land whatever, 
lie, therefore, dismissed tho suit. 

The plaintiff appealed. 

Scott (with Daji .1. Kharc and Gancsh K. Deshmukh ) appeared for 
tho appellant (plaintiff).— Wo represent the rayats of the village of 
Mahim. The villagers have a right of grazing their cattle over the land 
in dispute and of taking leaves and branches of trees therefrom. Our 
complaint is that Government has sold part of this land to defendant 
No. 2. There are three questions : there is one question of fact and the 
other two are points of law. 

[687] The question of fact is whether tho rayats have got land for 
grazing nurposes. The points of law are whether the suit is barred under 
g. 39 of the Land Revenue Code (Bombay Act V of 1879) and whether 
the suit is maintainable under s. 4, cl. (/), of the Revenue Jurisdiction Act 
(Bombay Act X of 1876). 

The evidence establishes our prescriptive right, and it further shows 
that there is not now as'.much land available for grazing purposes as there 
was when Government made the grant. There are about 3,000 cattle in 
Mahim. This fact is admitted by the Collector in his written statement. 
Each animal requires about one acre and six guntbas of land for grazing 
purposes. The land is now quite insufficient. 

The lower Court held that we cannot maintain the suit owing fco 
s. 4, cl. (/). of the Revenue Jurisdiction Act and has relied on Shndharv. 
The Secretary of State for India in Council (1). That ruling is not appli- 
cable. That was a case for declaration of ownership, while m this suit we 
ask a declaration that we have certain rights. We do not claim the rig 
of occupation, which means the right to possession to the exclusion o 


[Parsons. J. — Is not the right of grazing a right of occupation ] 
We submit not. Government set apart land for grazing cattle ana a 
long as the right of grazing cattle is not interfered with, we ave 
nothing to do with the occupation of the land. The term occupan 
defined in the Land Revenue Code, and we submit that a person 
only a right to land for grazing purposes cannot be called a bolder 
under that definition. The Secretary of State v. Mathurabhai 


that the present suit is maintainable. , < or 

Rao Saheb Vasudeo J. Kirtikar, Government Pleader appearea 

respondent No. 1 (defendant No. 1).— The Judge held, that the S 1J 
one for occupation of land, and was, therefore, not maintaina e- ^ 

means occupation by cattle: therefore the claim is governe y c • ’ Q | 

of the Revenue Jurisdiction Act. Civil Courts cannot take cogmz n 
such claims. [688] Under the Land Revenue Code such matters ar ^ 
entirely to the Collector. Before the Survey and Settlement - A 
passed, Government had framed certain rules for e gui a nft blo 
officers, and under those rules they were permitted to set apart r 


(1) P. J. (1893;, p. 248, 


(2) 14 B. 213. 
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lfiRQ 0 i la R n r d paatuiase -. Sso Sm ' v °y aud Settlement Manual, 

pp 36, 37. The mere setting apart of certain lands for the eonvo- 

menoe of the villagers does not give them any rights against Government. 

If it be held that the present suit is maintainable, thon the case will 

have to go baok to the Judge for inquiry as to whether the land which is 

now left for grazing purposes is sufficient for the present requirements of 
the villagers. 


Lang (Advocate General with Manckshah J. Talcijarkhan) appeared 
for respondent No. 2 (defendant No. 2).-Section 4, cl. '(/), of the Revenue 
Jurisdiction Aot governs the present case. Villages may increase or 

decrease, and, therefore, constant supervision of revenue officers is 
neoessary. 

Scott, in reply, as to the meaning of occupancy or occnpatio, cited 
Mayne’s Ancient Law, p. 246 ; Pollock and Wright on Possession, p. 12. 


JUDGMENT. 

Farran, C. J. — This is an appeal from the decree of the District 
Court of Thana dismissing a suit brought by the plaintiff on behalf of 
himself and the other villagers of Mahim in the Thana Collect.orate against 
the Secretary of State and the defendant Manckersha Motabhai. The 
object of the suit was to preserve three Survey Nos. 835, 836 and 837 as 
free grazing land for the cattle of the villagers. In 1891, the Collector 
with the sanction of the Commissioner, Northern Division, sold about 
2,600 acres out of the three numbers to the defendant Manchersha, and 
thus curtailed the extent of the area over which the village cattle had 
been before the alienation in the habit of grazing. 

The plaint, as originally framed, alleging a customary or prescrip- 
tive right, prayed for a declaration that the plaintiff and the other 
villagers of Mahim had from time immemorial a right of grazing their 
cattle upon and taking leaves, sticks, loppings, &c., from the survey 
numbers in question, and for an injunction restraining the defendants from 
obstructing them in the enjoyment of such rights. [689] The amended 
plaint alleged that the land left for grazing after the sale of the 2,600 
acres to the defendant Manchersha was insufficient for the pasturage of the 
village cattle ; and that until sufficient land had been set apart lor that 
purpose Government was not entitled to dispose of the residue, and 
prayed (in the alternative) that it might be declared that the plaintiff had 
the right to compel Government to set apart so much land as might be 
necessary for free grazing, &c., and that until so much as was necessary 
had been set apart, the plaintiff might be declared to have the right of 
using the three survey numbers as heretofore, and that an injunction 
might be granted accordingly. 

The three Survey Nos. 835, 836 and 837 are admittedly unassessed 
Government waste land within the limits of Mahim and contain about 
4,485 acres. There is not much other Government waste land within the 
limits of the village, but it is the case of Government that the Government 
waste land which is left (about 2,928 grazing acres) after the sale to the 
defendant Manchersha is sufficient for the bona fide needs of the villagers 
in the matter of free pasturage. ° 

The legal contentions raised by the written statement of the Secretary 
of State are (1) That the claim of the plaintiff is barred by the last 
paragraph of cl. (/) of s. 4 of “ the Bombay Revenue Jurisdiction Act, 
1876”. (2) That the proprietary rights of Government over the land are 
not affected by reason of its haying been reserved for grazing under s. 38 
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of Bombay Act V of 1879, or 9. 32 of Bombay Act I of I860. (3) That 

under the above sections the right of disposing of the land vests in the 
Bevenuo Commissioner. (4) That the reservation of the land was permissive 
and temporary and not permanent. (5) That the enjoyment by the villagers 
■was permissive and not as of right. (6) That if the villagers have acquired 
any rights, they are not rights over any particular land, hut rights only 
to so much land for grazing as may be necessary for their cattle. (7) That 
the Revenue Coinmissouer is alone empowered to determine how much 
land is necessary, and the Court cannot interfere. 

Tho issues raised were : 

(1) Is the suit barred by anything in the Bombay Revenue Jurisdic- 
tion Act (X of 1876) ? 

[690] (2) Have tho plaintiff and tho othor permanent residents of 
Mahim acquired any right over the land in suit such as to prevent 
Government from dealing with it at their pleasure ? 

(3) Is a suit maintainable for the perpetual reservation of the land in 
suit for graziug and the other purposes mentioned in tho plaint ? 

(*l) Is plaintiff entitled to a perpetual reservation of so much land as 
may bo necessary for tho grazing of tho village cattle ? 

Tboro was also an issue as to limitation, but no argument has been 
addressed to us upon that subject, and it may bo treated as abandoned. 

The District Judge decided all the above issues in accordance with 
the defendant’s contentions. 

Though the evidence takon on commssion which has been read 
to us (Ex. 108) shows that the villagers of Mahim for the last fifty or 
sixty years have grazed their cattle over the survey numbers in 
question, as well as over other Government waste land in the village, there 
is nothing in that evidence to indicate the nature of the right or supposed 
right under which they did so, nor is there anything in it to establish a 
distinction between the practice of the villagers of Mahim in respect 
of the grazing of their cattle over Government waste land and that of 
other viliages whore a similar practice prevails. Our decision must, 
therefore, rest upon the law generally applicable to Government waste 
land similarly circumstanced and not upon any special or peculiar custom 
prevailing in the village of Mahim. 

Now it is found by the District Judge, and his finding has not been 
controverted in the arguments addressed to us, that prior to the survey 
settlement in 1862-63 the villagers of Mahim had free grazing land, form- 
ing part of the Government waste, attached to the village ; but that . 0 
evidence did not show whether it consisted of the identical land comprise 
in the three survey numbers in suit or not. These numbers are par y 
salt marsh aud partly grass land. At the survey in 1862-63 they were 
sot apart for free grazing, being described in the survey register Ibx. f 
as “ unassessed Government zuarkas lands allowed for froe grazing. 
Until the sale to Manchershah in 1891 the villagers [ 691 ] continued 
graze their cattle over them. These are the facts with which we ave , 
deal in determining the questions of law raised by the defen an 


° nt The judgment in the case of The Secretary of State v. Mathurabhai (l) 
ays down three propositions : . 


(1) 14 B. 213. 
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(1) That! a right such as that of pasturage by the inhabitants of a 
village over Government waste lands oould have been acquired by pres- 
cription against the EisG India Company and can be so acquired against 
the Secretary of State as representing the Crown. 

(2) That a right of free pasturage over Government waste lands has 
been recognized by Government as aright belonging to some villages, and 
where it exists must have been acquired be custom or prescription. 

(3) That in the absence of speoial circumstances the reoognised 
custom of theoountry under which that right is enjoyed did nob confer 
the right of pasturage on any particular piece of land. 

The judgment further indicates that the extent of this right was to 
be measured by a consideration of how much grazing land was sufficient 
for the purposes of the village. This customary right, it is contended 
before us, is of too indefinite and varying a character to be in accordance 
with the rule laid down in the English authorities that customary ease- 
ments must like all other customs be reasonable and certain. “ That 
easements olaimed by custom may be sus'ainable in point of law, they 
must be possessed of the same characteristics as those which are essential 
for the validity of custom generally. They must be reasonable and 
certain” — Goddard on Easements, p. 241 (edition, 1884). On this ground 
it is argued that the alleged right varying from time to time with the 
extent of the village and the number of the cattle which it possesses cannot 
be a right which Courts of law can recognize and et force. Whether 
this argument be correct or not, it appears to us to afford a reason 
why the Legislature should leave in the hands of the revenue authorities, 
rather than with the civil Courts, the power to determine and regulate the 
extent of the right for the time being. Assuming, however, the right to 
[632] have existed in this form in the present c ise before the intr >d uotion 
of the survey settlement in the village, we have to consider whether it 
has been bo any and what extent controlled or regulated bv legislation. 
The judgment in The Secretaiy of State v. Mathurabhai does not deal with 
this subject. 

Previous to the recent revenue legislation the Bombay Government 
had assumed that it possessed the inherent right to make rules for the 
regulation of the pasturage of its waste land and to control the user of it 
by the villagers. Rule 16 of the Rules made in 1848-49 by Government 
for the guidance of the revenue officers directs the grazing of unassessed 
Government land to be sold by auction annually, “a reasonable proportion 
being set aside for the free pasturage of such villages as have hitherto 
enjoyed the right.” Government Resolution No. 1036 of 1853 directs 
that land assigned at the settlement as free common is not to be lesumed 
without the sanciion of the Revenue Commissioner — Survey and Settle- 
ment Manual, 1882, p. 36. 

Bombay Act I of 1865, which gave legislative sanction to the introduc- 
tion of the survey settlement, by s. 32 enacied as follows : — “A Survey 
or Settlement Officer mav set aDart unoccupied lands in unaliena k -ed 
villages for free pasturage of village cattle * * * and lands assigned 

specially for any such purpose shall nob be otherwise appropriated or 
assigned without the sanction of the Revenue Commissioner.” The Act 
thus recognizing the claims of certain villages to free pasturage over 
Government waste substituted for the undefined right previou-ly existing 
a right to have a certain portion of such land set apart to meet it, leaving 
the amount of the land to be set apart to be determined by the Survey 
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Officer, but liable to be subsequently varied by the Collector with the 
sanction of the Commissioner. 

> ^ 10 Botnl):, y Cund Revenue Code, 1879, repeats the same provisions, 
s. 38 piovidmg that it shall be lawful for the Survey Officer while survey 
operations arc proceeding to set apart lands, the property of Government 
tor free pasturage for the village cattle, and that lands specially assigned 

rrno-i , lJU *d )0 ^ shall not bo otherwise appropriated or assigned without 
L693J the sanction of the Commissioner, while s. 39 enacts that “the right 
oi him a \ ng on free pasturage lands shall extend only to the cattle of the 
Vi 'go oi villages to which such lands belong or have been assigned, and 
shall be regulated by rules to bo irom time to time either generally or in 
an> particular instance prescribed by the Collector with the sanction of 
too Commissioner. The Collector’s decision in any ease of dispute as 
to the said rights of grazing shall ho conclusive. Although we see 
nothing m this course of legislation which oxcludes the jurisdiction of 
the civil Courts to declare the existence on the part of villagers of a right 
o' free pasturage, yet as. 38 and 39 give legislative sanction to the rules, 
vNhich the Collector, with the sanction of the Commissioner, may frame 

for the regulation of such rights and wr.h the like sanction to the aliena- 
tion of the lands subject to the same. 

While, therefore, the Courts consistently with this course of 
legislation may have jurisdiction to declare that the villagers of 
a specified village are entitled to rights of free pasturage over Government 
waste lands within the limits of their village, it is difficult to see how they 
can go further and enjoin the Collector to pursue any particular course in 
connection with them, while at all events ho is acting bona fide in pur- 
suauco of the power which the provisions of the statute confer upon him. 
We have referred to this legislation in order to determine the present 
position of the villagers with reference to free pasturage. 

Ib ™mains to consider whether Act X of 1876 deprives the civil Courts 
°[ t | 10 3 ”!' Btl,ch °n t0 deal with their claims against Government in respect 
of it. The only claim which, it appears to us, the plaintiff on behalf of 
10 y 1 Mahira can now advanco against Government is to have 

e Government waste land set apart at the survey settlement for free 
pastuiage reserved for that purpose : any former indefinite rights which they 
may have been entitled to being now merged in the provisions which the 
statute has made to meet them or being lost by lapse of time. The ques- 
tion is whether that is a claim against Government respecting the 
occupation of waste land * * belonging to Government.” If ib is, 

s. 4 of the Act precludes the civil Courts from entertaining it. We 
aie of opinion that ib is. [694-] It is contended for the appellant that 
occupation in that clause means exclusive occupation such as would, 
if continued, give a right to the land itself. Mr. Scott has pressed 
upon us the meaning of the word as it was used in the Roman Law, where 

* 1 * / as one of the means by which property is 

acquit ed in rebus nu/lius, and which Mr. Maine lias treated of in his work 
on Ancient Law, Chap. A III. That certaiulv is a legal and technical 
meaning of the word, but we think that in the Act which we are construing 
we ought not to give such a restricted meaning to it. In popular language 
it has a more extended sense. Webster gives “ use ” as one of its meanings. 
The Act treats questions, respecting the occupation of Government waste 
land as questions relating to the * land revenue,” and the object of the Act 
is to exclude such questions from the jurisdiction of the civil Courts and 
to leave them to be dealt with by the revenue authorities except when 
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they are of the definite nature described in the proviso to s. 4 and in 
s. 5. A question relating to the discontinous oocupation of the village 
wastes by the village cattle is as much a question relating to the land 
revenue as one relating to the permanent occupation of them or a portion 
of them by an individual. Claims to establish either right against 
Government appear to us to be claims respecting the occupation of waste 
lands. A claim to have lands set apart for free pasturage for the 
villagers appears to us to fall within the meaning of the clause. It can 
hardly be contended that the person to whom the grazing of the waste 
land is sold annually is noG entitled to an occupation of it within the 
meaning of the clause. The land reserved for the villagers’ pasture is in 
a position very clearly analogous to land so left for grazing. No outside 
cattle are allowed to pasture upon it. See The Collector of Thana v. Bnl 
Patel (1). This case, we think, is governed Siy the ruling in Shridhar v. 
The Secretary of State for India in Council (2). The appeal will be dis- 
missed, and the decree of the District Court confirmed with costs. 

Decree confirmed. 
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[695] APPELLATE CIVIL. 

Before Sir C. Farran, Kt., Chief Justice , and Mr. Justice Parsons. 

Madhavrao Appaji Sathe (Original Plaintiff) , Appellant v. 
Deonak and others (Original Defendants ) , Respondents.*' 

[6th February, 1896.] 

Khoti Settlement Act (Bombay Act I of 1880), ss. 20 and 21 (t )— Evidence Act (I of 1872), 
s 35 — Decision of a Survey Officer as to tenure— Binding effect of the decision — 
Burden of proof. 

Section 20 of the Khoti Settlement Act (Bombay Act 1 of 1880) throws upon 
the Survey Officer the duty of investigating and determining disputes as to any 
matter which be is bound to record. The tenure upon which any particular 
survey number is held is one of such matters which he has to determine between 
the khot and its holder. His decision io, under s. 21 of the Act. binding upon 
the parties affected thereby until reversed or modified by a final decree of a 
competent Court. The burden of proof in such case lies upon the party seeking 
to vary the deoision. 

Statements of facts made by a Settlement Officer in the column of remarks in 
the dharepatrak, but not his remarks for tho tamo even though they may consist 
of statements of collateral facts, which it was no part, of his duty to inquire 
into, are admissible in evidence as being entries in a publio record stating 
facts, and made by public servant in tho discharge of his official duty, within 
the meaning of s. 35 of th9 Evidence Act (I of 1872). 

£R.,35 M. 21 = 14 Ind. Cas. 401 ;2 Ind. Cas. 623.] 

(1) 2 B. 110. (2) P.J. (1893), p. 248. 

• Second Appeal, No. 415 of 1894. 

(f) Seotions 20 and 21 of the Khoti Settlement Act (Bombay Act I of 1880) : — 

20. If it shall appear to the survey officer, who frames the said register or other 
record, that there exists any dispute as to any matter which he is bound to record, he 
may, either on the application of any of the disputant parties, or of his own motion, 
investigate and determine such dispute and frame the said register or other record 
accordingly. 

21. In any such matter the decision of the said survey officer, when not final, shall 
be binding upon all the parties affected thereby until reversed or modified by a fioaL 
deoree of a competent Court. 
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SECOND appeal from the decision of C. E. G. Crawford, District 
Judge of Rainagiri, reversing the decree Eao Saheb K. N. Patankar, 
Subordinate Judge of Dapoli. 

The plainliff alleged that the lands in dispute were khofci lands and 
brought this suit; to set aside the decision of the Survey Officer that they 
were dharaand not khoti. He also asked for that rent (customary rent 
in kind). 

The Subordinate Judge set aside the Survey Officer’s decision and 
declared that the lands were plaintiff’s khoti. He rejected the claim for 
rent. 

[696] On appeal by the defendants the Judge reversed the decree and 
rejected the claim, bolding that the lands were dhara. The plaintiff 
preferred a second appeal. 

Robeitson with Mahadeo V. Bhat, for the appellant (plaintiff). — 
The question is whether the lands are the plaintiff’s khoti or defendants* 
dhara. We contend that they are our khoti lands and the defendants are 
occupancy tenants. The Survey Officer wroDgly decided in the year 1889- 
that the lands were defendants’ dhara. The lands are situate in the 
village of Susheri which is a khoti village, and, therefore, pnma facie the 
presumition is that these lands are khoti. The burden of proof lay upon 
the defendants that they are not so. The Judge has wrongly placed upon 
us the burden of proving that the lards are khoti and not dhara — 
Muhammad Yakub v. Muhammad Ismail (1). A finding arrived at by a 
Settlement Officer under s. 21 of the Khoti Act (I of 1880) can be inter- 
fered with by a civil Court when there is a dispute as to the correctness 
of that finding. Where in a khoti village a tenant claims to hold lands 
as his dhara, the burden of proof is on him. 

Assuming, however, that the burden of proof lay upon us, we submit 
that wo have sufficiently discharged it by the production of the original 
sanad w hich was grunted to our predecessc r by the Poshwa in 1775. It 
shows that the whole village was khoti, and there was no dhara land in 
it at the time <f the grant. The defendants ought, therefore, to show how 
they acquiied dhara lands in the village. 

He cited EirpA Narain Ttiuari v. Sukurmoni (2). 

Gnnesh K Deshamukh , for the respondents (defendants). — The case 
of Muhammad Yakub v. Muhammad Ismail (1) cited as to the burden of 
proof was oeeided long before the Survey Act was passed. The burden 
of proof lies on the plaintiff. The Khoti Act clearly lays down that a 
person claiming land as k hot i must trove that it is not dhara. The 
decision of the Settlement Officer being in our favour, the burden of 
proving that the lands are khoti lies on the plaintiff. 

[697] Robertson, in reply.— The ruling in Muhammad Yakub v. 
Muhammad Ismail (1) shows that the question of tenure was considered 
in that case, because specific issues on that point were raised. 

The entry of 18G2 is admissible in evidence under s. 35 of the 
Evidence Act. 

JUDGMENT. 

FaRRAN, C. J. — Upon the first point which has been argued before 
us in this second appeal we do not entertain any doubt. The Khoti 
Seti lement Act by s. 20 throws upon the Survey Officer the duty of 
investigating and determining disputes as to any matter which he is bound 

(1) S B. H. C. ft. 278. (2) 19 C. 91 (100). 
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to reoord. The tenure upon which any particular number is held is one 
of such matters. That he ha9 to determine between the khofc and its 
holder. When he has done so, his decision is, under s. 21 of the Act, 
'binding upon the parties affeo r ed thereby until reversed or modified by a 
final deore6 of a competent Court. It is treated as decisive as to the matter 
recorded until the contrary is proved in a competent civil Court. The 
District Judge has rightly thrown the burden of proof upon the plaintiff 
who sought before him to vary the decision of the Settlement Officer. 

The determination of this case rests almost altogether upon the 
inference to be drawn from the numerous documents which have been 
put in evidence and to the degree of weight which is to be attached to 
each. Upon a full, careful and exhaustive consideration of them the 
District Judge has come bo the conclusion that the plaintiff has nob suc- 
ceeded in showing that the decision of the Survey Officer was erroneous. 
We are asked to review that conclusion and to hold that the plaintiff has 
established his case. It is Dot, we consider, competent for us sitting in 
second appeal to adopt that course. The lower appellate Court has 
decided a question of fact within its competence from which no appeal lies, 
and it is not the less binding upon us because the evidence adduced is 
chiefly of a documentary character. 

It has, however, been argued that the lower appellate Court has 
•committed an error of law in treating as irrelevant the reasons which the 
Assistant or Acting Superintendent, Revenue Settlement, has given in the 
column of remarks in the dharepatrak of [ 698 ] 1862 for his statement 
that “the tenant paid the assessment through the kbob.” Their admissibi- 
lity depends upon whether they are entries in a public record stating facts 
and made by a public servant in the discharge of his official duty within 
the meaning of s. 35 of the Evidence Act. The fact that the tenant paid 
the assessment through the khob has been treated by the District Court as 
admissible in evidence, but not the reasons which led him to say so. This 
view is in accordance with the dictum of West, J., in Govindrav v. Ragho(l). 
It is, in our opinion, correct. The Settlement Officer had to fix the 
assessment upon the land and to ascertain the name of the then vabi- 
vatdar ” and who paid assessment. Statements made by him as to these 
are statements of fact aod relevant. The reasons which he assigns for 
making them are not, even though they consist of statements of collateral 
facts, but which it was no part of his duty to inquire into. 

As to the opinion of the Survey Officer as evidenced by the effect of 
the dharepatrak and the place assigned to the defendants’ ancestor in it 
the Survey Officer at that time was not invested with authority to decide 
•questions of tenure between the khot and bis tenants, and his opinion 
upon such a subject, even if regularly recorded, would not have been 
admissible as evidence between the parties. This is the view taken by 
the Distriot Judge. He has, however, contemplated the possibility (as in 
these oases of the doubtful relevancy of evidence it is safest to do) of the 
Survey Officer’s opinion being regarded as evidence, and has expressed 
his view as to its weight, and has come to the conclusion that, even if he 
were to take it into consideration, its effect is overborne by the other 
«videnoe in the case. We confirm the decree with costs. 

I Decree confirmed. 


1896 

Feb. 6. 

Appel- 

late 

OlVIL. 
21 B. 695- 


(1) 8 B. 613. 

469 



21 Bom. 699 


INDIAN DECISIONS, NEW SERIES 


1896 

Feb. 13 

Appel- 

late 

Civil. 

21 B. 699. 


tVol. 


21 B. 699. 

[699] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


Gangava ( Original Plaintiff), Appellant v. SAYAVA AND OTHERS, 

{Original Defendants), Respondents * [13th February, 1896.] 

Registration— Suit for registration— Registt alien Act 111 of 1877, ss. 24 and 77. 

No suit lies under s. 77 of the Registration Act (III of 1877), against an order 

made under s. 24 of that Act refusing to direct a document to be accepted for 

reg stration. 

[R., 30 B. 304 = 7 Bom.L.R. 742 ; 10 M.L J. 104 ; 15 Ind. Cas. 370 = (1912) M.W.N. 

412] 

Second appeal from the decree of M. H. W. Hayward, Assistant 
Judge of Belgaum. 

Rayappa, the husband of the first defendant, executed a certain 
document to the plaintiff on 16th November, 1890. He died on the 20th 
November. On the 11th April, 1891. plaintiff presented the document 
to the Sub- Registrar of Athci for registration (see s. 23 of the Registra- 
tion Act III of 1877). The Sub-Registrar refused to accept it on the 
ground that it was Dot presented within four months from the date 
of execution, but he forwarded it to the District Registrar of Belgaum for 
his directions under s. 24. The District Registrar under s. 24 refused to 
direct the document to be accepted for registration. 

The plaintiff then filed this suit under s. 77 of the Act, praying for 
a decree directing the document to be registered. 

The Subordinate Judge of Atbni and Gokak dismissed the suit on 
the ground that no suit lay on an order passed under s. 24 of the Regis- 
tration Act. 

In appeal the Assistant Judge of Belgaum confirmed the decree of 
the Subordinate Judge. 

Plaintiff preferred a second appeal to the High Court. 

Ghanasham Nilkanth, for the appellant (plaintiff). — The Registrar's- 
refusal to direct the document to be accepted for registration is equivalent 
to a refusal to register within the meaning of ss. 76 and 77 ; and this suit 
can be maintained — Durga Singh v. Mathura Das (1); Raya v. Anapurna- 
bai (2) ; Abdullah Khan v. Janki (3). 

[700] Hormusji 0. Coyaji , for the respondent (defendant). — The order 
passed by the District Registrar under s. 24 was an order refusing to 
direct the document to be accepted for registration. Such an order is 
entirely different from an order refusing to register. An order under 8. 24 
excuses or refuses to excuse delay in presenting the document for regis- 
tration, and the Registrar has an absolute discretion to pass such an order. 
Civil Courts do not interfere with such discretion. See Oojul Mundul v, 
Berasutoollah (4). 

JUDGMENT. 

Jardine, J.— The applicant brought the document to the Sub-Regis- 
trar after the period of four months from the date of execution. Section 23 

• Second Appeal, No. 506 ol 1895. 

(2) 10 B.H.O.R. 98. 

(4) 7 W. B. 160. 


(1) 6 A. 460. 
(3) 16 A. 303. 
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of Aofc III of 1877 deolares that in suoh circumstances it shall not bo 
aooepted for registration. Under s. 24, the Sub-Registrar forwarded the 
application to the Registrar, who, under the words of that seotion, has a 
discretion to remedy the effect of delay caused by urgent necessity or 
unavoidable accident. The Registrar may direct that the document shall 
be aooepted for registration. This acceptance for registration is not the 
same as admitting to registration. The Registrar refused to make the 
above direction. Mr. Ghanasham argues that such refusal is a refusal 
to register within the meaning of ss. 7G and 77. 

But the Aot evidently meaus different things by the two phrases, 
refuse to register found in ss. 19 and 35, and refuse to accept for registration 
found in ss. 20 and 21. We are of opinion that the first thing to be done by 
the registering officer is to decide whether to accept or not accept. It is 
only after the acceptance for registration that he can consider the wider 
question which arises on admissions and denials and evidence, whether he 
should refuse to register. 

We must hold, therefore, that what the Registrar did under s. 24 was 
not a refusal to register. So s. 76 (a) does not apply. Neither does 
s. 76 ( b ), as the direction was not concerned with the matters to which 

s. 72 or 75 apply. , . , .. . , 

We are of opinion, then, that the right to bnrg the present suit is not 

given by s. 77, as the condition with which that [701] section begins, 
viz., " where the Registrar refuses to order the document to be registered” 
is not one which attaches to a refusal to give the direction for which 
s. 24 makes provision at his discretion. 

The Court confirms the decree with costs. 

Decree confirmed. 
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APPELLATE CIVIL. 


Before Sir G. Farran, Et., Chief Justice, and Mr. Justice Parsons. 


WAMANRAO DaMODAR ( Original Plaintiff), Appellant v. RUSTOMJI 
Edalji AND others ( Original Defendants ) , Respondents .* 

[17th February, 1896. j 

a„ P riHa Relief Act (J of 1877). s. 42- Declaratory dectee-Righl to sue for declaration - 
Mortgage-Code of Civil Procedure ( Act XIV of 1892), s. 287. 

Dinsha Edalji mortgaged certain property to plaintiff. After Dinsha’e death 
plaintiff obtained a deoree for recovery of bis debt by sale of the mortgaged 
property. Before the property was advertised for sale, the defendants, who were 
Dinsha’s brothers, objected under e. 287 of tbe Code of Civil Procedure (Act XIV 
of 1882), alleging that Dinsha was not the pole owner of the property ; that they 
were joint owners with him ; that they had p.et aside the property for religious 
purposes, and that Dinsha had no right to mortgage it. 

The Court exeouting the deoree thereupon ordered that the applicant’s 
(defendant’s) claim should be notified in the proclamation of sale. Plaintiff then 
filed a suit against the defendants, praying for a declaration that the property 
belonged to Dinsha exclusively, and that tbe defendants bad no right or interest 
in it. • t 

Held, that under s. 42 of tbe Specific Relief Act (I of 1877), the plaintiff was 
entitled to tbe declaration prayed for. 






f 

» 


* 


• Second Appeal No. 300 of 1895. 
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PUint.fl having him^eU fJureha^d tbe property after hi 3 claim for declaration 

“ T ed by Subordinate Judge, it was contended that he was not 
entitled any longer to a declaratory decree. ' 

Held, that the change of circumstances brought about by tbe plaintiff 

accrued ttf him. pro ^ ert ^ - —7 «*• ^ * L ,K aS" 

Govinda v. Pcrumdevi (1) referred to. 

CR " "»o!l I C nd L :CaL®roj ,Dd - Ca3 - 649 ; 6 C - LJ - 74=11 C - W - N - «*! 

S U raf SEC0ND aPPeal tr0m the dacisi0D of T - Hamilt0Q . District Judge of 

[ !? 2] i°" e , Dmsna EdaTji mortgaged his property to the plaintiff 
property 08 ^ 9 aeath plamtiff ob6ained a decree for the sale of the 

The defendants, who were Dinsba Edalii’s broth*™ filod „ 
under s. 287 of the Civil P, 00 , lure Code, ailefin* th.t the ^"ro'pe 'ty helot™ 

ind t that°Diosha n h d° Dmsh , a . : that Its mcome was dedicated to charity; 

Ml iL r “c" 0 1,81,1 t0 mortgaRe '*■ On the 9th September 
1891. the executing Court passed an order that the claim set ud bv the 

applicants [i t., the defendants) should be notihed in the sale-proclamltion. 
Plaintiff then filed this suit to obtain a declaration that the property 

.... had .‘.SSr “°‘ 1 ‘ *"1 “** 0» M**. 

“» ■* »• 

After this decree the plaintiff on tbe 17th June, 1891. put ud the 
property to sale and himself purchased it. 

ordeAoUhe' q'htf ap P 0ale<1 to the District Judge, who set aside the 
Tll / 0 ° f , ^September, 1891, reversed the decree of the Subordinate 
Judge, and rejected tbe plaintiff’s claim for a declaration. 

In his judgment he said : — 

h*r icq!? CaU !f ° f acfcio ° is c,0 * r,y the aforesaid order (*.*., of 9th Septem- 

whhin fui’ a9 TV* Was . ln9tltuted on ^e 8th September, 1892, just 
wuhmthe period of limitation for a suit under art. 13. 

The original decree was for the sale of certain mortgaged property. 

s there was no attachment, the proceedings taken under s. 287 of the 
Civil Procedure Code must be held to have been ultra vires as described in 

been VoX wed 2) ’ Wh0r6 the ruIiDg Id De ^ holts v ■ Peters W has 

i • p r °h 0rfcy sho ul<3 have been sold without the notification of the 

c aim o a endants. This has since been done in pursuance of the decree 
now under appeal The sale was of the right, title and interest of tbe 
deceased Dinsha Edalji, and the decree-holder, the plaintiff himself, 
purchased the same for Bs. 1,500 on tbe 17th June, 1894. 

. , cause action for a declaration that defendants have no interest 

!?. 0 P r °P0 r ty has yet arisen to plaintiff. That may hereafter arise, as 
it is alleged that defendants are in actual possession.” 

. Against this decision the plaintiff preferred a second appeal to 

the High Court. 

Gavpatrao Sadaskiv Rao t for the appellant-plaintiff. 

Govardhanram M. Tripathi , for the respondents-defendants. 


(1) 12 M. 136. 


(2) 18 B. 98. 
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JUDGMENT. o>3 

FARRAN, 0. J. — The deoree of the Digtriot Judge setting aside the 
order of the 9ch September, 1891, in suit Nj. 73 of 189 L is, in our opinion, 
of extremely doubtful legality ; but as there is no appeal against that part 
of the deoree we abstain from doing more than expressing our present 
opinion. 

As to the deolaration it appears that when the plaintiff sought to sell 
the property mortgaged to him by Dinsha, the defendants set up a claim 
to it which struck at the root of his mortgage, and, if sustained, would have 
Tendered it praotioally valueless. It is to meet such cases as these that the 
Legislature inserted s. 42 in the Specific Relief Act, and the Subordinate 
Judge deeming the claim made by the defendants untenable rightly exercised 
his discretion and gave the plaintiff a declaratory decree. 

We thiuk that the District Judge wrongly reversed that decree without 
entering upon the merits of the case. The change of circumstances brought 
About by the plaintiff himself purchasing the prooerty did not take away the 
right. to sue which had already accrued to him — Govinda v. Perumdeoi (1). 

Wo reverse the decree and remand the appeal for disposal on the 
merits. Costs to be costs in tbe appeal. 


1896 

Feb. 17. 

Appel- 

late 

Civil. 

21 B. 701. 


Appeal remanded. 


21 B 704. 

[704] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


Patel RancbOD Morar ( Original Defendant ), Appellant v. Bhikabhai 
JO DEVIDAS ( Original Plaintiff ), Respondent * [17th February, 1896J 

Mortqnge— Change ol name in Government records - Mortgage or sale — Subsequent 
agreement to tetransltr land in Government records on payment ol dibt — Document 
creating a right xn land— Registration — Registration Act III of 1877, s. 17. 

In 1877 the plaintiff being indebted to the defendant transferred certain land 
to the defendant’s name in the Gjvernment records. In July, 1879, the defend- 
ant executed the following document to the plaintiff reciting the previous 
transfer and agreeing to retransfer the land to the plaintiff's name on the 12oh 
July, 1880, if the debt whioh would then be due should be paid off : — 

“In the village of Behrampur is your (plaintiff’s) field. Survey No. 146, 
measuring 5 acres, 3 guntbas, bearing assessment Rs. 16. You (plaintiff) have 
got it transferred to our name. That field, therefore, stands to our (defendant's) 
name in the Government records. You owe a debt to us. On account of that 
debt you have transferred it to our name * * * '. The field shall be 

re transferred to your name when you repay the said debt to me. You have 
cultivated the field for the produce of 8amvat 1936, and a Rase in respect thereof 
you have this day passed to me. And a stamp paper was purchased at tbe time 
of the transfer for tbe execution of this agreement, but no agreement was then 
passed. This agreement is, therefore, this day passed to you when tbe lease is 
exeouted. And you owe me (a) debt bearing interest. I will pay out of my 
pocket the expenses to be incurred at present in cultivating tbe field. The debt 
due to me would in all amount to Rs. 100. If you repay all these rupees due to 
me till the Vaishakh Shudh 6tb, Stmvat 1936, I will take them and re-transfer 
the field to your name. And if you fail to pay (them) till Vaishakh Bhuih 4th, 
you will have no olaim whatever to tbe said field. I shall not take the rupees 
after the 4th (ohauth), nor shall I give (or transfer) the filed to you I shall 

* Second Appeal No. 313 of 1895. 

(1) 12 M. 186. 
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lease tbe field to any one I like without keeping any claim of you as 
regards cultivation, manure and hedge. You have no claim or right whatever ” 

This document was not registered. The plaintiff brought thi9 suit to redeem 
the land, alleging that it had been mortgaged to the defendant and that the debt 
had been paid cfl. The defendant contended that tbe transaction in 1877 was 
not a mortgage but a sale of tbe land to him. and that the document of July, 
1679, was an agreement to re-sell it to the plaintiff, which was not admissible in 
evidence as it was not registered. 

Held, upon the evidence, that the transaction in 1877 was a mortgage to the 
defendant and not a sale. 

Held , also, that the document of the 11th July, 1879, did not require registra- 
tion. It created no rights in land, but only amounted to a personal covenant to 
effect a mutation of names in the Government books when the debt due by the 
plaintiff was satisfied. 

[R., 2 Bom. L.R. 1058; D., 26 A.W.N. 180.] 

[705] Second appeal from the decision of M. P. Khareghat, Joint 
Judee of Ahmedabad. 

Suit for redemption and possession. 

The plaintiff alleged that being indebted to the defendant, he mort- 
gaged his field to the defendant and transferred it to bis name in the 
Government records in July, 1877. 

On the 11th July, 1879, the debt being then still due by the plaintiff, 
the defendant executed a document agreeing to re-transfer the land to the 
plaintiff’s name in Vaishakh Shudb 6tb, Samvat 1936, (12th July, 1880) if 
the debt should be then paid off. The document was in the following 
terms and was Dot registered : — 

“ In the village of Behrampur is your (plaintiff's) field, Survey 
No. 14G, measuring 5 acres, 3 gunthas, bearing assessment Rs. 16. You 
(plaintiff » have got it transferred to our name. That field, therefore, stands 
in our (defendant’s) name in the Government records. You owe a debt 
to us. On account of that debt you have tiansferred it to our name' 
* * *. The field shall be re-transferred to your name when you 

repay tbe said debt to me. You have cultivated the field for the produce 
of Samvat 1936, and a lease in"respect thereof you have this day passed to 
me. And a stamp paper was purchased at the time of the transfer for the 
execution of this agreement but no agreement was then passed. This 
agreement is, therefore, this day passed to you when the lease is executed. 
And you owe me (a) debt hearing interest. I will pay out of my own 
pocket the expenses to be incurred at present in cultivating the field. The 
debt due to me would in all amount to Rs. 100. If you repay all these 
rupees-due to me till the Vaishakh Shudh 6th, Samvat 1936, I will take 
them and re-transfer the field to your name. And if you fail to pay (them) 
till Vaishakh Shudh 4th, you will have no claim whatever to the said field. 
I shall not take the rupees after the 4th (chauth), nor shall I give (or 
transfer) the field to you I shall lease the field to any one I like, with- 

out keeping any claim of you as regards cultivation, manure and hedge. 
You have no claim or right whatever ” 

The plaintiff complained that the debt had beeD paid, but that the 
defendant had not re-transferred the land. 

The defendant contended that the transaction in July, 1877, was not 
a mortgage but a sale, and he denied the execution of the above dooument 
of 11th July, 1879, and objected to its admission in evidence as it was not 
registered. 

The Subordinate Judge of Ahmedabad dismissed the plaintiff's suit. 
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In appeal, the Joint Judge of Ahmedabad reversed the decree and 
ordered that plaintiff should reoover the land on paying Rs. 100 within 
six months to the defendant. He held that the [706] above docu- 
ment was a personal covenant to re-transfer the land to the plaintiff’s 
name and did not require registration. 

The defendant appealed to the High Court. 

Goverdhanravi Madhavram, for the appellant (defendant). — We 
contend that in 1877 the land in question was not mortgaged, but sold 
by the plaintiff to the defendant, and that the document (Ex. 44) of the 
11th July, 1879, is an agreement to sell it back again to the plaintiff. 
There is no document showing a mortgage in 1877, and this document 
does not recite any. The faot of tbe sale in 1877 is corroborated by the 
change of names in the Government records. By that sale the original 
debt due to the defendant was extinguished. A suit on the document of 
1879 is now in any case barred by limitation, and, moreover, this docu- 
ment is not registered and is not admissible in evidence. 

He cited the following cases: — Ranu v. Ramabai (1); Tilakchand 
v. Jitamal (2) ; Tarachand v. Lakshman (3) ; Subhabhat v. VasudcvbhatAY, 
Bapuji v. Senavaraji (5) ; Ayyavayyar v. Rahimansa (6) ; Bhagwan Sahai 
v. Bhagwan Dm (7) ; Vani v. Bam (8) ; Baksu v. Govinda (9) ; Gopal v. 
Ganpatrav (10) ; Lakshmamma v. Kameswara (11). 

M. K. Mehta, for the respondent. — It is clear that there was a mort- 
gage in 1877. The document of 1879 does not need registration. It does 
not create or modify any right in the property. 

He cited Burjorji v. Muncherji (12) ; Rama v. Baburao (13). 

JUDGMENT. 

RANADE, J. — There are only two points raised in this appeal : one 
of these relates to the construction to be placed on Ex. 44, and the other 
relates to the necessity or otherwise of its registration. Taking the latter 
point first, we find that the Court of first instance was of opinion 
that Ex. 44 was an agreement to re-convey property valued at more than 
Rs. 100, and as such was compulsorily registrable under as. 17 and 
[707] 49 of Act III of 1877. The Joint Judge in appeal held that it 
created no rights in land, but only amounted to a personal covenant to 
effect a mutation of names in the Government books when the debt was 
statisfied, and as such did not require registration. We are inclined to 
accept this latter view as correct. 

The object of tbe instrument was evidently not to create or extinguish 
or modify rights in immoveable property. As will be seen from the 
translation of tbe document in the judgments of the lower Courts, the 
transfer of the khata in appellant’s name had been effected two years 
before. It was at that time arranged between tbe parties that the appellant 
should pass an agreement recognizing tbe true nature of this transfer of 
khata, namely, that it was not intended to be an absolute transfer. As 
no such agreement was then executed, the appellant agreed on certain 
conditions to effect the change of the khata into the plaintiff’s name 
after the debt was satisfied. The instrument was intended to serve as 
evidence, in the respondent's hand, of this agreement of the appellant. 

(1) 6 B.H.O.R.A.GJ. 265. (2) 10 B.H.C.R. 206. (3) IB. 91. 

(4) 2 B. 113. (5) 2 B. 231. (6) 14 M. 170. 

(7) 12 A. 387. (8) 20 B. 553. (9) 4 B. 594. ) 

(10) P.J. (1893), p. 95. ! (11) 13 M. 281. (12) 5 B. 143. 

(13) P.J. (1874), p. 18. •" * 1 K • 
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The debt itself was not Rs. 100 at the time. It was expected with interest 
and further advances to amount to Rs. 100. By itself Ex. 44 created no 
rights in land ; it only recited the original understanding, and it was not 
produced in this case to prove any such right. Tne lower Court of apneal 
has. therefore, very properly held that Ex. 44 was admissible in evidence 
without registration — Raju v. Krishnn.rav (1) ; Vaniv. Bani (2); Burjorji 
v. AJuncharji (3) ; Sakharani v. Madnn (4) ; Ghiinilal v. Bomanji (5). 

The next point for consideration is what was the true character of 
the transition which was recited in this agreement. Both the lower 
Courts have held that when the knata of the land was transferred, the 
parties intended not to effect a sale of the property, but only a 
mortgage for the security of debts due by the transferor to the transferee. 
The lact that a debt was due by the one to the otber is admitted by the 
apnelUnt. It was contended, however, that this debt was the considera- 
tion for [708] a sale out and out of the transferor's interest. There 
seems, however, in that case to have been no occasion for the subsequent 
personal covenant to re-conveyon satisfaction of the debt at a given lime. 
The translation furnished in the judgment of the first Court clearly sets 
forth the mo9t important recital in the agreement, namely, that the debt 
was to carry interest till the time fixed for re-payment. Tnis condition 
clearly shows that the transfer of khata was not intended to be in satisfac- 
tion of the pre-existing debt, which still continued to be a debt, and to 
carry interest also. The sum of Rs. 100 was fixed as the expected total 
of principal and interest and further advances. If the transfer of khata 
in the first instance did not thus operate to extinguish the debt, it is clear 
that the subsequent default of the transferor in making payment at tbo 
time fixed could not have that effect — Baksu v. Govinda (6). All the 
indications which have been recognized as distinguishing a mortgage 
from a sale transaction are present here. The existence of the debt, the 
agreement to pay interest on it, the continuance of the former owner in 
possession as tenant, the agreement to repay the debt with interest at a 
given time, and the agreement to re-convey, all go to show that both the 
lower Courts have properly construed the instrument and the transaction 
recited therein — Abdulbhai v. Kashi (7). The cases of Subhabhat v. 
Vasude.vbhat (8) ; Babuji v. Senavaraji (9) ; Bhaqwcin Sahai v. Bhngwan 
Dtn( 10); Ayyabayyar v.liahimansa (11) are clearly distinguishable because 
there were sale-deeds of absolute conveyance in all these cases ooupled 
with a covenant for re-purchase. There was no reservation of any 
liability for debt, no agreement to pav interest, and to repay the debt as 
in this case. We, accordingly, dismiss the appeal, and confirm the deoree. 
Costs on appellant. 

Decree confirmed. 


(2) 90 B. 553. (3) 6 B. 143. 

16) 4 B. 594. (7) 11 B. 462. 

(10) 12 A. 387. (11) 14 M. 170. 


(1) 2 B. 273. 
(6) 7 B 310. 
(9) 2 B. 231. 
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[709] PRIVY COUNCIL. 

Present : 

Lords Watson, Hobhouse and Davey and Sir R. Couch. 
[On appeal from the High Court at Bombay.] 


Bai Motivahu ( Appellant ) v. Bai Mamubai and another 
( Respondents ). [7th February and 20th Maroh, 1897. J 

Will — Consirweiion — Hindu law— Gifts and wills— Executory bequests— Power to direct 
who should take exe uterf, bequest — Reshicdon lo donee living at testator's death — 
Limitation of the exercise of the power. 

Even if Hindu wills are not. to be regarded, in all respects, as gifts to take 
effect upon tbe death of the testator, they are generally to be regarded, as to the 
property which they can transfer and a^ to the persons to whom transfpr can be 
made, as regulated by the Hindu law of gift, The Tagore case (1) referred to and 
followed. 

A Hindu testator devised his immoveable property upon trust for the income 
to be appropriated to tbe maintenance of his widow and of his daughter, and 
of tbe children that might be born of her, the property to be divided among the 
heirs of such children. If there should not be any children horn of his daughter, 
the property under the will should devolve upon those “ to whom she might 
direct it to be delivered by making her will.” 

The daughter having had no children, and questions having arisen between 
the diughter and the widow as to tbo administration of the estate according to 
the will. 

Held, that there was not an absolute gift to the daughter, and that the persons 
to whom the property was giveu, though to be designated bv her, did not take 
the gift from her, but from the testator. The judgment in Hixon v. Oliver (2) 
not applicable. 

According to tbe already settled law, if the testator bim3elf bad designated tho 
persons to take, in the event of bis daughter having no child, tbe gift would 
have been valid as an executory beques; , eupporied by preceding lile-mterests, 
but valid only under the following r. sirictiou, viz., that to n niler the gift valid, 
the taker so designated must have been, either actually or in contemplation of 
law, in existence at the death of the testator. 

In this case, no principle of Hindu law stood in the way to prevent tbe testa- 
tor from substituting bis daughter for himself as the person empowered to 
designate ; but tbe same limitation held good as to the existence being requisita 
of the doripe at the end of the donor’s life, in order that tbe power might be 
validly exercised. 

There was no application of the English law of “ powers, ” which was not fit 
to be applied generally to Hindu wills. Subject to the above re-trictiou, the 
power in question was valid.' 

It was not decided upon whom the property would devolve, if tbe power should 
not be < xercited. 

[F.,25 C. 405 = 2 C.W N. 295 ; 8 Bom. L.R 921 ; Rel . 13 C.L.T. 85 = 15 C.W.N. 6G = 

7 Ind. Cas. 921 : R.. ‘<9 B. 306 (315) = G Bom. L R 975 <98') ; 32 B. 59 = 9 Bom. 
L.R. 1305 5 35 B. 444 = 13 B >m. L R. 646= 1 1 Ind. Cas 982; 29 O 260 ; 37 C. 
126=10 CL J. 355 = 14 C W.N. 18 = 3 Ind. Cap. 642 ; 28 M 363=15 MLJ. 
299 ; 8C L J 48')= 12 C.W.N. fc08 ; 11 O.C. 276 ; D , 30 B. 477 = 3 Bom. L.R. 
268; 6 C.W.N. 192 (195).] 

[7 0] APPEAL from a decree (15’h March, 1895) of the appellate 
High Court affirming, with a verbal amendment, a decree (19th December, 
1891) of the High Court in its original jurisdiction (3). 

(1) 9 B.L.R. 377 = I A 8up. Vol. 47. (2) (180G) 13 Ves. 108. 

(3) Bai Mamubai v. Dossa Morarji in 15 B. 443. 
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Tho questions which were raised on this appeal between the widow 
and the daughter, by a former marriage, of the testator, Jetha Ladhani, 
lately a Hindu merchant in Bombay, as to the construction of the will 
and the validity of a clause in it, wero entirely of law. Tho testator, 
who died in November, 1809, having made his will on the 18th October 
preceding, appoinrod bis widow Motivahu to be executrix and Kbimji 
Lakmidas, his former partner in business, to ho executor of his will, with 
t a third, Dossa Morarji. since doceased. Probate was obtained on the 1st 
1 Novemh r, 1870. Questions having arisen in carrying out the will, this 
suit was brought on February, 1878, by tho daughter Mamubai against 
the executor and tho exocutrix. On this appeal preferred by Motivahu 
from the decree of the High Court, tho respondents wero the daughter 
Mamubai, and tho executor Kbimji Lakmidas. Trust estates for life 
having been given bv the will out of the income of the testator’s immove- 


able property to his widow and daughter, and then to the children 
that might he horn of his daughter, with ultimate division of it among 
tho heirs of those children, and a provision that, if there should be no 
children, his daughter should have power by her will to direct in whose 
favour an executory devise of tho property should take effect ; — the question 
was raised, on this appeal, whether the Courts below were right in hold- 
ing it to be a valid provision that, in the event, which had happened, of 
no children having been born of the testator's daughter, the property 
should go to the persons to whom that daughter should by her will direct 
it to ho delivered. 


After some bequests of money for charitable purposes and for legacies, 
the will directed that all tho testator’s landed property should be held under 
a trust-deed to be executed by his executors and executrix and his friend 
Seth Thakar Khatav Makanji, who were out of the uet income of the pro- 
perty to pay the personal expenses of bis widow and daughter, and those of 
his daughter’s children, as the trustees might think proper. Afterwards the 
[711] property to he apportioned among the heirs of the daughter’s 
children, with tho conclusion, as follows : — “ Should there be no children, 
then after deaths of tho widow and the daughter the trust to become void, 
and this property to be delivered to such persons as ray daughter may 
direct it to be delivered to, by making her will.” 


Another clause after providing that any remaining cash should be 
divided among bis daughter's children, on their mother’s death, and that 
of his widow, made a further trust, if there should be no children, for 
dharam, or religious and charitable purposes. Tho will repeated, in case 
this should fail, tho above power to he exercised by the daughter; and, 
as the trusc for dharam was too vaguo to bo carried out, and was so 
treated on all hands, this clause was practically a repetition of the power 
to tho daughter. 

The written statement to the plaint in this suit contained nothing 
as to tho validity of the power, bub related to the accounts of the 
estate. 

No issues were raised. On the 26bh August, 1878, the accounts were 
referred to the Commissioner, whose report was by consent confirmed on 
tho 25th November, 1890. The Judge in the Court of original jurisdiction 
(Farran, J.) construing the 8th clause of the will, considered that the 
income was given to Bai Motivahu and to Bai Mamubai during their joint 
lives, and then to the survivor of them. As to the disposal of the property 
after the death of the daughter Mamubai, the Judge held that as she had 
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no children born of her, or in legal existence at the date of the death of the 
testator, the gift to such children was invalid under the rule laid down in 
the Tagore case (l) ; but that the bequest that, failing any children born 
of her, the property should devolve upon those to whom she might by her 
will direct that it should be delivered was valid. This constituted, on 
failure of any children born of her, in effect an absolute gift to the daughter 
Mamubai, who, in that state of things, subject to the life-interest of Bai 
Motivahu, was at liberty to will the whole property to whomsoever she 


1897 

March 20. 


Privy 

Council. 


21 8. 709 
(P.C.) => 

might choose. It was also the Judge’s opinion that [712] any who might 24 93 = 1 
take the property under such a direction mavie by Mamubai would take jt c -W.N.366 = 
from her and by her gift, not the testator’s, so that the will and the direc- 7 Sar -J p - C J * 
tion did not offend against the rules laid down in the Tagcrecase (1). 


140. 


As to the gift to religious and charitable purposes made in the event 
of their being no children born of Mamubai, the Judge held it too vague to 
be upheld ; so that under this clause, also, she could exercise a power of 
appointment, as given in a preceding part of the will. 

Part of tbe judgment was as follows : — “ The plaintiff has no children, 
and she is said to be about thirty. It is admitted that the provision for 
the future children of Mamu, if any, mu3t fail under the ruling in the 
Tagore case (1). If any should be born, this admission would not be 
binding on them. I cannot now decide wbat would become of the 
property in that event. In the event of no children being born of Mamu, 
the testator has directed that the property is to be delivered to such 
persons as his daughter Mamu may direct it to be delivered to by making 
her will. The question arises whether that is a valid direction having 
regard to the ruling in the Tagore case (l). 

“ I endeavour to put myself in the position of the testator, a Hindu, 
to ascertain what he meant. He manifestly desired to make adequate 
provision for his wife Motivahu for her life, while keeping a watchful 
control over her: see els. 13, 14, 17 and 7. He manifestly desired that she 
should not be his heiress. Mamu, subject to the provision for Motivahu 
and Mamu’s children, he wished to inherit after him. He contemplates 
Mamu surviving Motivahu and the trust being kept up for her and her 
children, failing children of Mamu he wished that Mamu should do what 
she pleased with the property, and it is to emphasize that intention I 
think that he says she i3 to direct to whom it is to be given by making 
her will. Subject to Motivahu’s interest, she is to enjoy it in her lifetime 
and after her death she is to will it away. This is to all intents and 
purposes an absolute gift to her. The intention of the testator is, I think, 
sufficiently plain, though it may fail if Mamu should not give [713] the 
requisite directions by her will. He has not contemplated her doing so. 
If I am correct in this view, the gift does not offend against the rule in the 
Tagore case. The persons to whom the property is given take it from 
Mamu and not from the testator. Mamu became the owner. Courts in 
England have viewed similar wills in this light. The cases are collected 
in Theobald on Wills, p. 352. Robinson v. Dusgate (2), Eixon v. Oliver (3) 
are oa3es very like the present. If I am in error in ascertaining the wishes 
of the testator from the words which he has used, I err in good company. 
When there is, as here, no gift over on failure to exercise the power, it is 
difficult to interpret the will in any other sense than this, that the testator 
when penning his intention expressed the incidents of an absolute gift 


(1) 9 B.L.R. 377 = 1. A. Sup. Vol. 47. (2) 2 Vern. 180. (3) 13 Vea. 108. 
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1897 instead of making an absolute gift in the more simple form, and omitted 
March 20. to specify some of them. 

“ The next clause lo be considered is the 13th. The meaning of this 
IrRlVY clause is that Motivahu is to receive R.i. 750 per month to keep the 
COUNCIL, house and to defray the worship of the Thakur. Mamu, no doubt the 

testator exi eded, would live with her, but if she withdraws herself the 
testator lias made no provision for that. I should be making a new 
24 I A 93 = l ^ ^ or testator and altering his expressed intention if I were to 
C WN 366= a *' Pca ^ fl any P arfc °f this sum to Mamu. If Mamu returns to the 
7 Sar P C J ^ ou?e * anf ^ Motivahu does not properly expend the money on the 

' household expenses, the executors have the power themselves to expend 
them wilh their own hands. 

“ As to cl. 15, it is sufficient to say that only Rs. 50 per men- 
sem are payable out of the income of the trust created by els. 7 and 8. 
The other expenditure there directed is to be made out of the general 
fund. This gene>al fund is that specified in cl. 16. The capital is nob 
to be trenched upon. Out of the balance of the income the execu'ors 
can make payments for religious charities. The bequest is allowable 
as the translation runs, and even if the word dharnm only is used in 
the original, the parties will hardly dispute it, as it is only the surplus 
income out of which the expenditure can he made. For the reason [714] 
already given I cannot posii ively decide on the invalidity of the provi- 
sions in cl. IS. If children should be born, my decision would Dot bind 
them. The 18th clause contains an ahei native gift of the property 
there described to dharnm, or failing that to such person as Mamu may 
direct by m>k ; ng her will. The whole gift, however, would fail on both 
branches if Mamu should have a child. Failing such child the alternative 
gift comes info play. The alternative gift to dharam fails for vagueness, 
but, effect will he eiven to the valid one. Sue cases collected in Theobald 
p. 40G 13rd Ed.). My decision on cl. 8 governs tLegift to Mamu expressed 
in the same worris in cl. 18.” 


The decree declared that Bii Motivahu and Mamubai were, during 
their joint lives, entitled in equal shares to the rot rents of the property, 
and that the survivor of them was entitled during her life to the entirety of 
the rents. That, the gift, contained in paragraphs 8 and 28 of the will, to 
such pi rs r n as Bai Mamubai mij-ht by her will direct, was valid. 

A Division Bench of the High Court (Sir C. Sargent, C. J., and 
Bayley, J.) heard and decided an appeal from the above judgment and 
decree, raising the question of the validity of the power to appoint 
confened upon Mamuhai. The High Court gave no reasons for their 
jedi merit, a similar question having been disposed of in Javerbai v. 
Knbhbai (1), and thereasoDS given in their judf-tru nt in that c»se appear- 
ing to afford the statement of their opinion herein. The High Court 
afliimed the decree of the Court of first instance with a restriction, uroo 
Mamubai's power of selection, to persons in existence at the death of the 
testator. 

Mr. J. D. Mayne and Mr. E. Cowell, for the appellant, relied on the 
following jiin- ipal points. The amendment made by the High Court iu 
the decree of the original Court showed that the High Court did nofc 
altogether concur in the view taken by Mr. Justice Farran to the effect 
that the provisions of the will created an absolute estate in Mamubai. 
The High Court must have been of opinion that effect could only be given 


(1) 16 B. 492. 
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to the teatameatary appointments to be made by Mamubai by treating 1397 

them L715J as estates conferred by the tostator under the will of 1869. It march 20 

was submitted that so much of that will as provided for the devolution of 

the estate after the death of Mamubai was invalid, being contrary to the PRIVY 

principles of the Hindu law relating to wills, as laid down in the Council 

lagore case (1). . 

A disposition in favour of such persons as Mamubai might appoint 21 B 709 
by will was invalid. A disposition, or power to directa disposition, to 
take efteot on failure of a previous invalid bequest, would be inoperative, 24 IA * 93 = 1 
as being itself invalid. Again, the Hindu law required that on a gift (and C W N - 366=3 
the law of gift governed such a bequest), an ascertained person in existence, 7 8ap * 
and accepting the gift, must do so at the instant when the gift 14 °- 

should take effect; and that would be at the time of the death of the 

donor. To allow such a disposition by will as the power in question, 
if exercised, would effect, would be to allow a bequest to operate in favour 
of a person who might, or might not, bo in existence at the death of the 
donor. In view of this, the High Court had attempted to give validity 
to the power in question by restricting in the decree the exercise of 
that power to a class of persons who must have beon in existence at the 
death of the testator. It was submitted that the High Court by its decree 
could not have thus given validity to what was invalid from the beginning, 
and, moreover, could not impose a limitation altogether beyond the 
contemplation of the testator himself. He had given an unrestricted power 
of selection of the taker of an executory devise. The Court bad so far 
made a will for him as to confine that selection to a diminished, and 
diminishing, class. But as the provision was actually made, it, on the 
face of it, would have made the addition of another, younger, life than bis 
own within which period the power might be exercised after his death. 

That was a provision conflicting with the Hindu law of wills, and it was, 
therefore, invalid. That law as explained in the Tagore case (1) required 
that a person must be specified as donee, that he must be capable of 
accepting, and accept at the time when the gift would be capable of taking 
effect. These restrictions on gift forbade, virtually, powers of appointment, 
such as the one in question. They prevented a testator from delegating 
[716] his choice in this manner. No such powers were recognized in the 
Hindu system of wills, in which bequests were founded on the law of gift, 
a bequest being in its view a gift to take effect upon death. The following 
cases were cited: — Ramionoo Mullick v. Ramgopaul Mullick (2) ; Nagalut- 
chmee Ummal v. Gopoo Naduraja Chctty (3) ; Vallinay again Pillai v. 

Pachche (4) ; Soorjeemoney Dossee v. Denobundoo Midlick (5) ; Bhoobunmoyi 
Debia v. Ravikishore A char j Chowdhry (6) ; Gancndra Mohan Tagore v. 

Upendra Mohan Tagore (7) ; S. M. Krishnaramani Dasiv. Ananda Krishna 
Bose (8) ; Sonatun Bysakh v. S. M. Juggutsoonderi (9). 

It was now too late to import a new principle into this part of the 
Hindu law. and the testamentary right should be taken to have been 
established in a way that could not admit it. 

By the recognition of this power as given in the will there would be 
an intermediate time during which the estate might be in abeyance, 
contrary to the well-observed theory of the Hindu law which tended to the 


(1) 9 B.L.R. 377 = 1. A. Sup. Vol. 47. 
(3) 6 M.I. A. 309. 

(5) 9 M.I. A. 123. 


(2) l Knapp. 245. 

(4) 1 M. H. G. R. 326. 
(6) 10 M.I. A. 279. 


S 4 B r' P ° n appeal 9 B ' L - R ,- 377 = i - a - Oa. Sup. Vol. 47. 

(8) 4 B. L. R. (O.C.J.) 231. (9) 8 M I. A. 66. 
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1897 vesting of gift in the donee when the gift was effected. The exercise 
March -20. of tho power might be contrary to the theory of the law of the Mitaksbara, 

whereby tho undivided owner could nob devise his share by will without 
PRIVY the consent of his co-sharers, and whereby the will of the undivided mem- 
CODNCIL. her of tho family would be defeated by the right of survivorship among co- 
*T~ parceners. The undivided owner might obtain a partition, and could then 
1 devise. But, on his death his right to get partition ceases. A power, such 
24 I A 93 uow q uesfc i° 11 ' would not accord with this. Reference was made 

' _ to Laksman Dada Naik v. Ramchandra Dada Naik (1). 

7 8 r PC 7 Mr. Q-°- Mr. J. 3. A. Branson, for the respondents, 

a **' 1 argued that there was no reason for holding invalid the power m question. 

It had long beon settled law that a gift for life with a gift over on a 
contingency was good. Reference [717] was made to Tarckessur Roy v. 
Shoshi Shikharcssur (2). The decree of the High Court was right in giving 
effect to the intention of the testator, construing the will according to its 
legal construction, and maintaining the power given by him, with a 
precaution against the power being wrongly exercised. The will was 
sufficiently right to enable the disposition to operate consistently with the 
rule laid down in the Tagoic case (3) as to giving effect to a testator’s 
intention. No principle of Ilindu law had been sbown to have been 
infringed. Reference was made to Theobald on Wills, 352 ; Robinson v. 
Dusgate (4) ; Rixon v. Oliver (5). The judgment of the Chief Justice 
in Javerbai v. Kablibai (6), had answered all the arguments brought 
against the validity of the power. It was nob a fatal objection to the 
power that it could have been exorcised, as it originally was given, in 
an invalid way. The power given to the daughter by this testator was 
capable of being validly exercised, and, far from being contrary to any 
principle of Hindu law, harmonized with it, inasmuch as that law, 
as was pointed out in the judgment referred to, recognized the exercise, 
in several instances, of powers over defiuite objects. As regarded 
the exercise of powers, reference was made to In re Maxwell's will 17) ; In 
re Capon s trusts (8). Other cases cited will be found in the report of 
Javerbai v. Kablibai (6). 

Mr. J. D Mayne replied, citing Simpson v. Forester (9) ; In re 
Stringer's estate (10). 

JUDGMENT. . 

Afterwards, their Lordships’ judgment was delivered on 20fch March, 
1897, by 

SIR R.CoUCH. — T he question in this appeal arises in a suit brought 
by the respondent Mamubai against the appellant and Dossa Morarji and 
Khimji Lakmidas, the other respondent, for tho administration of the 
estate of Jetha Ladhani, a Hindu merchant of Bombay, and for the con- 
struction of his will. He died in November, 1869 ; the will is dated the 
18th of October, 1869, and by it the [718] defendants are appointed bis 
exocutors and executrix. Having in the previous clauses directed 
Rs. 35,000 to be expended on his funeral ceremonies, and given various 
legacies, the testator in the seventh and eighth clauses says : — 

“7. Agreeably to what is written above, the whole of the money 
which I have resolved to be paid or expended on account of the legacies and 

(1) 5 B. 48 = 7 I. A. 181, appeal from 1 B. 561. (2) 10 I. A. 51 = 9 0. 952. 

(3) (1669) 9 B. L. R. 377=1. A. Sup. Vol. 47. (4) (1690) 2 Vernon 180. 

(5) (1806) 13 Vesey. 108. (6) 16 B. 492. 

(7) (1857) 24 Beav. 246. (8) (18791 10 Ch. D. 484. 

(9) 1 Knapp. P.C. Ca. 231. (10) (1877) 6 Ch. D. 1. 
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or llribhn" a rol, S ,ou3 > nstltuti °n) and for other dharavi (relisious 
or oharitabte) purposes according to the above particulars is to be paid out 

of my funds in ready cash, but whatever my (landed) ‘estate’, that is 

immoveable property there is, is not to bo touched by my vakils (executor or 

representative) or vak.latan (executrix or representative) for these purposes, 

but after my death shall have taken place a ‘trust deed’ is to- be made as 

soon as practicable of my garden, dwelling-house, rope-walk, warehouses 

loi godowns), houses, stables, lands, and whatever other immoveable pro- 
perty that is (landed) estate’ there is belonging to me in the island of 
Bombay, and the whole is to be invested in a ‘trust.’ As to the ‘trustees’ 
thereof, my two vakils and vakilatan. and in conjunction with them my 
fneud SethThakar Khatav Makanji, four persons, jointly are duly to become 
trustees, and these trustees’ four in number are to collect the income of 
the whole property and, after deducting therefrom the expenses connected 
therewith, money is to be paid out of the net income, whatever it may 
amount to, for the personal expenses of my wife Motivahu and my daughter 
Mamu, and for the children of my daughter Mamu after her death, agreeably 
to the fourteenth and fifteenth olauses of this ‘ will ,’ and after paying the 
same whatever income may remain is to be used for the purposes of my 

whe Motivahu and my daughter Mamu and her children in such manner 
as my trustees ’ think proper. 

8. In the seventh clause mentioned above, it is resolved to invest 
the whole of my^ immoveable property in ‘ trust ’ and to collect the income 
thereof, but the ‘ trustees ’ are not to demand any rent for the place out 
of my property which may be used as a residence for my family, and 
should any of the ‘ trustees’ depart this life the surviving ‘ trustees ’ are to 
appoint another ‘ trustee,’ and after the death of my daughter Mamu 
should there be any children born of the womb of my daughter the ‘ trust’ 
is to stand valid during the lifetime of such children. Afterwards the 
heirs of the said children are duly to apportion and receive this property. 
Bub should there be no children born of the womb of my daughter Mamu 
then after the death of Mamu and of my wife Motivahu this ‘ trust ’ is to 
become void, and this property is to be delivered to such persons as my 
daughter Mamu may direct it to be delivered by making her will.” 

The eighteenth clause relates to the moveable property. After pro- 
viding for the birth of a son or daughter of Mamu it says : 

“ According to these particulars (and) asreeablv to what is written 

above, my property is to be apportioned and distributed ; and should no 

child be born of the womb of my daughter Mamu (which may God forbid) 

in that event, on the death of my wife Motivahu and of my daughter Bai 

Mamu taking place, my moveable property is to be expended on such 

good dharam (religious or charitable works) in my name [719] as may 

continue as long as the moon lasts ; and should it apuear that anv one 

would prevent this property from being given away for dharam (religious 

or charitable purposes) by reason of the rules of the Sarkar, the same is 

to be given to such person as my daughter Mamu may direct it to be 
given by making her will.” 

Tne nineteenth clause relates to the jewels of the testator and his 

wife, and ib similar to the eighteenth. 

After a, reference to the Commissioner of the Court to take accounts 
and make inquiries, and his making his certificate and report, the suit 
was heard on the original side of the High Court by Mr. Justice Farran, 
who on the 19th Deoember, 1891, made a decree declaring among other 
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1897 matters that the gift container! in paragraph eight of the said will 
March 20. to such person as tho plaintiff Mamubai may direct by her will is 

valid, but this Court cannot and doth not determine upon whom 
the property referred to iu the said eighth clause will devolve in 
ca-e tho plaintiff Mamubai shall die without making or leaving a 
will.” In his judgment the learned Judge says that to all intonts and 
purr oses there was an absolute gift to Mamubai; that the persons 
to whom the property was given took it from her and not from the 


Privy 

Council 


21 B 709 

<p.c.) = 

24 I. A. 03 = 1 tes'idor; that Mamu became the owner. lie refers to Theobald on Wills, 
C.W.N."56= p. 3.32, and says that Robinson v. Dusrj'-tc (!) and Hixon v. Oliver (2) 
7 9ar. P.C.J wero cases very liko tho present. Their Lordships are unable to agree 
140 with the learned Judge in holding that there was an absolute gift. The 
case iu Vernon has been questioned by a great authority. (Sugden on 
Powers, 109, 8th Ed., referring in a note to Buckland v. Bartoni 3) and In re 
Mortlock’s trust) (4). And in Hixon v. Oliver the gift was to the testator’s 
wife “ to be disposed of as she thicks proper to be paid after her death.” 
It was not a power, but a disposition vesting the whole interest in the 
legatee, but deferring the payment, and is distinguishable from the present 
case. Further, it is to bo observed that the declaration in the decree is 
not consistent with the judgment, which seems to require a declaration 
that Mamu was absolutely entitled. Motivahu appealed against the decree 
and the appeal was heard before Sir Charles Sargent, C. J., and Bayley, 
J., who on the 15th March, 1895, ordered the [720] decree to be amended 
by inserting the words “ in existence at the date of the death of the said 
testator” in two clauses of the decree after the words ‘‘ in paragraph eight of 
the said will to such person,” and confirmed the decree so amended. Their 
Lordships have not. before them the reasons of the learned Judges for 
making this amendment. It is obviously made for the purpose of limiting 
the exercise of the power ; but it is open to the objection that it inserts 
in the power words which are not in the will. Their Lordships propose 
to make a verbal variation in this part of the decree. 

The question in the present appeal is whether such a power in the 
will of a Hindu is valid. 

In Sreemutty Soorjceinoney Dossee v. Denobundeo Mullick (5), Lord 
Justice Knight Bruce, in delivering the judgment of this Board, said: 
“Whatever may have formerly been considered the state of that (the Hindu/ 
law as to the testamentary power of Hindus over their property, that power 
has now long been recognized and must be considered as completely establi- 
shed. This being so, wo are to say whether there is anything against public 
convenience, anything generally mischievous, or anything against the gene- 
ral principles of Hindu law, in allowing a testator to give property whether 
by way of remainder or by way of executory bequest (to borrow terms from 
the law of England, upon au event which is to happen, if at all, immediately 
on the close of a life in being. Their Lordships think that there is not ; 
that there would be great general inconvenience and public mischief in 
denying such a power ; and that it is their duty to advise Her Majesty 
that such a power does exist.” It appears from the report cited (p. 129) 
that this had also been held by the Supreme Court at Calcutta. In the 
previous part of the judgment of the Board, the gift over had been held to 
be on a failure of male issue of any of the testator’s five sons at the time 
of the death of that son. The property was first given to the sons as a 


(1) 2 Vernon, 180. 
(4) 3 K. and J. 456. 


(2) 13 Ves. 108. 

(5) 9 M. I. A. 123. 
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joint Hindu family absolutely, and the question whether the first estate 
could be only an estate for life did not arise. Before this judgment it had 
been held by this Board (1), that the extent of the power of [721] testa- 
mentary disposition by Hindus must be regulated by the Hindu law, and 
subsequently, in the judgment in Beer Per lab Sahec v. Rajender Pertab 
Sahee (2) it is said (p. 37) : “ It is too late to contend that because the 

ancient Hindu treatises make no mention of wills, a Hindu cannot make 
a testamentary disposition of his property. Decided cases, too numerous 
to be now questioned, have determined that the testamentary power exists, 
and may be exercised, at least within the limits which the law prescribes 
to alienation by gift inter vivos” 

The leading case on Hindu wills is the Tagore ease (3). It is unneces- 
sary to refer to the particulars of the will in that case. Two rules 
applicable to the will now under consideration are laid down in the judgment 
of the Committee : one is "that a person crpable of taking uoder a will 
must be such a person as could take a gift inter vivos, and, therefore, must 
either in fact or in contemplation of law be in existence at the death of the 
testator ” (p. 70). The other is that the first taker under the will may take 
for his lifetime (pp. 66, 80). And it is said (p. 69) : The analogous law 

in this case is to be found in that applicable to gifts, and even if wills were 
not universally to be regarded in all respects as gifts to take effect upon 
death, they are generally so to be regarded as to the property which they 
can transfer and the persons to whom it can be transferred. These 
appear to their Lordships to be the limits of the analogy between wills 
and gifts inter vivos which have been recognized. They ace not awaro of 
any authority in support of Mr. Mayne’s contention, as they understood 
it, that in the present case there would not be such a transfer of pos- 
session to tbe person who would take by virtue of the power as is 
necessary to enable it to be validly exercised. It appears to them to follow, 
from the first taker being allowed to have only a life-interest, that his 
possession is sufficient to complete tbe executory bequest which follows 
the gift for life. The resulo of the decisions is that, according to settled 
law,°if the testator here had himself designated the person who was to 
take tbe property in the event of Mamu dying childiess, tbe bequest would 

[722] The remaining question is whether his substituting Mamu, and 
giving her power to designate the person by her will is contrary to any 
principle of Hindu law. There is an analogy to it in the law of adoption. 
A man may by will authorize his widow to adopt a son to him, to do what 
he had power to do himself, and although there is here a strong religious 
obligation, their Lordships think that the law as to adoption shows that 
such a power as that now in question is not contrary to aDV principle of 
Hindu law. Further, they think that the reasons which have led to a 
testamentary power becoming part of the Hindu law are applicable to this 
power, and that it is their duty to hold it to be valid. But whilst saying 
this they think they ought also to say that, in their opinion, the English 
law of powers is not fit to be applied generally to Hindu wills. 

Their Lordships will humbly advise Her Majesty to affirm the decree 
of the appellate Court with a merely verbal variation for the purpose of 
more clearly expressing the evident intention of the High Court. That 
variation is as follows. Instead of the declaration contained in the decree 
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relating to para. 8 of the will and of the declaration relating to the 
testamentary power given to the plaintiff Mamubai by para. 18 of 
the will, insert a declaration that the gifts contained in these paragraphs 
respectively to such persons as Mamubai may direct by making her will 
are valid guts so far as the same may be directed to be delivered to 
persons who were in existence, either actually or in contemplation of law 
at tiio death of the testator Jetha Ladbani and not further or otherwise, 
hub that this Court cannot and doth not determine upon whom the 
property subject to such powers respectively will devolve if and so far as 
such powers are not validly exercised. The Courts below have ordered that- 
the costs of all parties as between solicitor and client should be paid out 
of the estate of the testator, and their Lordships make a like order a9 to 
the costs of this appeal. 

Decree affirmed. 

Solicitors for the appellant : — Messrs. Payne and Lattey. 

Solicitors for the respondents : — Messrs. Lattey and Hart. 


2 1 B. 723 (P.C.) =24 I. A. 128 = 7 Sar. P.C.J. 217. 

[723] PRIVY COUNCIL. 

Present : 

Lords Watson , Hobhouse, and Davey, and Sir R. Couch . 
[In t he matter of an Appeal from the High Court at Bombay.] 


Rabiabai and others ( Petitioners ) v. Mahomed Ismail 

Khan and others ( Objectors ). 

[7th April and 18th May, 1897.] 

Privy Council — Practice — Petition to restore an axtpecil — Terms under which it was 
re stored. 

Under Rule 5 of the Order* in Council of 13th June, 1853, an appeal was 
dismissed for want of prosecution on the 8th October, 1896. Tbe record had 
been received on the 15th January, 1896, and since then do steps bad been taken. 
Tbe delay having been explained, and tbe cause of it considered sufficient, tbe 
appeal was restored to the file, on conditions as to costs, and on security to be 
giveu in England. 

THIS was a petition preferred by Rabiabai, widow of Amir Saheb 
Mahomed Ali, in which his sods joined, relating to an appeal between 
the petitioners and Mahomed Ismail and others. This appeal had been- 
dismissed for want of prosecution. 

The petition set forth that on the 7th March, 1893, tbe suit brought 
against the petitioners was dismissed by the decree of the High Court in 
its original jurisdiction, but on appeal decreed by tbe appellate High Court 
on the 13th October. 1893. An appeal to Her Majesty in Council, was 
admitted on the 13th April, 1894. The record was received by tbe Registrar 
of the Judicial Committee on tbe 15th January, 1896. No steps haying, 
after that, been taken, this appeal was, on the 8th October, 1896, dismisse 
for want of prosecution under the terms of Rule 5 of the Order in Counci 
of the 13th June, 1853. The explanation of the petitioners was that the 
delay bad taken place owing to tbe illness of Mahomed Ah Amir a 0 
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Kewal, tho manager of the affairs of the family of whioh the appellants 
were members. 

Mr. J. D. May no, for the petitioners, relioff on this manager’s affidavit, 
and referred to Rajah Deodar Hosscin v. Ranee Zahooroon Nissa (1). 
Ranee Birjobuttcc v. Pcrtaub Singh (2), and to the praotioe of the Judicial 
Committee by W. Macpherson, Esquire, p. 100. 

Mr. T. Ribton was heard for Mahomed Ismael Khan, the first 
respondent on the appeal, on the objection to the petition. 

ORDER. 

[724] Their Lordships held that the appeal ought to be restored upon 
oondition, (1) that the petitioners do deposit in the Registry of the Privy 
Council, within four months from the date of Her Majesty s order, £ 300 
as security for costs ; (2) that the petitioners pay the respondent his costs 
of opposing the petition incurred in India, his costs of the dismissal of 
the appeal, and his oosts of opposing the petition in England. 

Au order in Council to the above effect was made on the 18th May, 

1897. 

Solicitors for the petitioners -.—Messrs. Nichol, Manisty and Co. 

Solicitors for the first respondent Messrs. Hughes and Sons. 
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ORIGINAL CIVIL. 

Before Sir C. Farran, Kt„ Chief Justice and Mr. Justice Strachey. 


TULLOCKCHAND Harnath and another ( Original Defendants ), 
Appellants v. GoKULBHOY MULGHAND ( Original Plaintiff ), 

Respondent J [9th July, 1897. J 

Reaistration—Suit to compel registration— Document referring to another document — 
J Tiuo documents when registrable as one— Duties of Registrar— Further period for 
presentation allowed by s. 34 of Registration Act— Registration Act (III of 1877), 

S3. 24, 34, 77. 

The defendants executed and delivered two documents A and B to the plaintiff 

A being an agreement of equitable mortgage and B an agreement that they (the 

defendants) would register A aod do all things necessary therefor, and, in case 
they failed to do so, to pay whatever the plaintiff could claim under A if it had 
been registered. The plaintiff obtained an order for the registration of A, but 
failed to present it for registration within thirty days after such order as required 
by s. 75 of the Registration Act (III of 1877), and, when he did present it, regis- 
tration was consequently refused. Ho subsequently lodged B for registration, 
with A as an aonexuro to it and it was aocepted on payment of a penalty under 
“ 8t 24 of the Registration Act. The Registrar, however, refused to register B on 
the grounds (1) that without A there would be nothing to show to what property 
B referred and (2) that to register A as an annexure to B would be contrary to the 
provisions'of s. 75 which limited the time for registration to thirty days. The 
plaintiff then brought this suit under 8. 77 praying for an order for the registra- 
tion of B, with its accompaniment A, within thirty days from the decree. The 
Division Court made the order as prayed for. On appeal by the defendants, 

[725] held, that the deoree ordering the registration of B was correct. That 
document was a mere personal oovenant to do a certain aot with reforence to a 
particular document. There was nothing on the face of it to show that the 
accompanying document referred to in it related to immoveable property. The 

• Suit No. 251 of 1896. Appeal No. 933. 

(1) 2 M. L A. 441. (2) 8 M. I. A. 160. 
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registering officer would travel out of his functions if he were to institute an 
enquiry as to what was the nature of the document referred to. 

When a Registrar has directed under?. 21 that the document shall be accepted 
for registration, the Court cannot inquire under ss. 77 and 74 into the propriety 
of th it direction. 

Duuja Singh v. Mathura Das (1) approved of and followed. 

The i»rovi?o to s. 31 allows a further period of four months (in addition to the 
four mouths allowed by s. 24) within which to appear subject to the conditions 
set out in the proviso. 

Held, aisc, (varying the decree of the lower Court) that document A should not 
be copied as an annexure to document B. If document A were in the nature of 
a schedule or appendix to document B. then the two documents could be 
registered as one ; but. as they appeared to be two distinct documents separately 
stamped and executed for different objects, they could not be so registered. The 
Registrar had no power to enquire what document was referred to in the document 
he was asked to rigister. If he could not register the two documents as one, 
neither could the Court do so under s. '<7. 

[App!., 30 B. 304 = 7 Bom. L.R. 742; R., 22 B. 849 (853) ; (1SOO) P.L.R. 21.] 

Appeal from Fulton, J. (2). 

Suit under s. 77 of the Registration Act (III of 1877) to compel 
registration. The plaintiff prayed for a direction that a certain document 
(Ex. B) with its accompaniment (Ex. A), both of which were annexed to 
the plaint, should be registered in the otiice of the Sub-Registrar within 
thirty days of the passing of the docroo. 

Exhibit \ was dated the 11th January, 1895, and was an agreement 
of equil.ible moitgage of certain lands forlis. 50,000 to the plaintiff signed 
by the h.st defendant for himself and as attorney for his father (defendant 
No. 2), and by one Molichand Harnatb. 

Exhibit B, which was also signed by the first defendant for himself 
and as attorney for bis father (defendant No. 2) and by the said Moti- 
chand Harnathji, was in the following form : — 

“ We. Ilarnathji Rupaji, of Marwar and Tullockchand Harnathji and 
Motichand Harnathji. of Bombay, agree with you, Gokulbboy Mulcband, 
of Bombay, that we will register the accompanying document as required 
by the Indian Registration Act, 1877, [726] and shall do all acts and things 
necessary or expedient therefor, and, in case we fail to do so, we shall 
pay whatever you can claim under the accompanying document if the 
same had been registered. — Dated 11th January, 1895.” 

Subsequently to the execution of these documents the plaintiff lodged 
Ex. A alone for registration, and after some difficulty in obtaining 
the necessary admission of execution from the defendants and Motichand 
he obtained an order from the Registrar for its registration. He, however, 
failed to present it again to the Sub-Registrar for registration within thirty 
days after that order (sees. 75 of the Registration Act), and the Sub Regis- 
trar accordingly refused to register it when it was presented. 

On the 9th September, 1895, plaintiff lodged document B, with A as 
an annexure to it, in the office of the Sub- Registrar to be registered, and 
the Sub- Registrar, being authorized to exercise the powers of the Registrar 
in that behalf ( Government Gazelle , 1887, Part I, p. 980), accepted B for 
registration on payment of a penalty under s. 24 of the Registration Act 111 
of 1877. After several attempts to procure the attendance of the executing 
parties before the Sub- Registrar the plaintiff finally got Motichand Harnat 
to admit execution of document B before the Sub- Registrar, and it was 
registered as against him on 6th January, 1896. The first defen an 

(1) 6 A. 460. < 3 ) 21 B< 69 * 
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Tullookohand appeared on the 7th January, 189G, before the Sub-Registrar, 1897 
bub deolined to admit exeoution, and registration of B was, therefore, Jtly 9, 
refused as against him on the 8th January, 1896. 

The plaintiff appealed on 25th January, 1896. to the Registrar under Original 
s. 73 of the Registration Act III of 1877 against this refusal. The first Ciyit. 

defendant iu answer to a summons issued by the Registrar appeared with 

his solicitor before the Registrar on 25th February, 1896, and admitted 2i D 724 ' 
exeoution of document B, hut raised objections to its registration, and on 
the 9th April, 1896, the Registrar refused to register it. 

The following were the reasons entered by the Registrar for his 
refusal to register documeut B : — 

The agreement is of the same date and refers to the same property 
as the mortgage. Uuder these circumstances is the agreement sufficiently 
distinct from the mortgage to constitute a separate document ? I find the 
following objections to consider the agreement a separate document : — 

[727] “ 1. If the mortgage is treated as a separate document, there 
is in the agreement no evidence to show to what property the agreement 
refers. 

“ 2. If the mortgage is recorded in the registration book as an 
annexuro to the agreement, such record will constitute a registration of 
the mortgage. 

“3. If by this moans the mortgage is registered it will make of no 
foroe the stipulation contained in s. 75 of the Registration Act, that the 
period of presentation for registration shall be limited to 30 days.” 

The suit was heaid as a short cause by Fulton, J., who held that B 
being a registrable document, and having been duly presented and accepted, 
ought to be registered, document A being copied as an annexure (1). 

The defendants appealed. 

Robertson (with Kirkpatrick), for appellants (defendants) — The 
following authorities were referred to : — Alexander Mitchell v. Mathura 
Das (2) ; Durga Singh v. Mathura Das (3) ; In the matter of the petition 
■of Bish Nath (4) ; Maxwell on Statutes, pp. 171-175; Registration Act 
(III of 1877), ss. 23, 24, 34 ; Noban Nusya v. Dhon Mahomed (5). 

Macpherson (with Lang, Advocate-General), for the respondent (plaint- 
iff). — He cited Shama Gharan Das v. Joyenoolah (6); Williams on 
Executors, Vol. I, p. 86 ; Brown on Probate, p. 108. 

JUDGMENT. 

Farran, G. J. — This is an appeal from the decree of Mr. Justice 
Fulton passed under 8. 77 of the Registration Ace (III of 1877) directing 
the document marked Ex. B in the suit to be registered with the docu- 
ment marked Ex. A in the suit as annexure thereto. 

The first question which we deal with is whether the decree directing 
Ex. B to be registered is correct. The direction that Ex. A shall be 
registered as an annexure to it, stands upon different grouuds. 

Exhibit B, which is written on eight annas’ stamp paper, is in the 
following terms : — ” We, Harnathji Rapaji, of Marwar, and Tullockchand 
Harnathji andMotichand Hirnatbji, of Bombay, agree with you, Gokulbhoy 
Mulchand, of Bombay, chat we will [728] register the accompanying 
•document as required by the Indian Registration Act, 1877, and shall do 
all acts Decessary or expedient therefor, and in case we fail to do so we 
. shall pay whatever you can claim under the accompanying document as if 

"(lT 21 B. 69. (2) 8 A. 6. (3) 6 A. 460. 

(4) 1 A. 318 (323). (5) 6 G. 820. (6) 11 C. 750, 
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the same had been registered. ” This instrument hears date the 11th 
January, 1893. It; is noc disputed thac the accompanying document referred 
to in Ex. 13 is the document Ex. A. The lat er is an equitable mortgage 
by way of deposit; of titlo-doeds of a piece of Fazen iari land in Bombay. 
The boundaries and description of the land appear on its face. 

Now with regard to the agreement (Ex. Bj it appears to us to be a 
personal agreement on the part of the signaorFs to register a certain 
specified document, aud in default of doing so to pay a specified sum. It 
cannot, in our opinion, be considered to be a document “relating to immove- 
able property” within the meaning of s. 21 of the R gisi ration Act. Itis 
a more personal covonant to do a particular act in refjrenco to a 
particular document. It does not either itself create, declare, assign, 
limit or extinguish any right, title or interest in immoveable property or 
purport to do so, nor does it create a right to obtiin another document which 
will whou executed have that ellect. It would, we think, be going too far 
to hold that because the document which the signatories have covenanted 
to execute relates to immoveable property, therefore the agreement which 
contains a covenant to register it relates to immoveable property. If the 
covenant had been to copy or print the document, it could not have been 
argued that it rolated ro land. A covenant to register it appears to us to 
stand upon the same footing. Therefore we come to the conclusion that 
the decree directing the registration of Ex. B is not erroneous because 
Ex. B does not contain the particulars prescribed by s. 21. There is 
nothing on the face of the document (Ex. B) which shows that the 
accompanying document referred to in it relates to immoveable property. 
The registering officer would, we think, travel out of his functions if be 
were to institute an inquiry as to what the nature of Ex. A was. 

It is, however, objected that the Sub- Registrar directed that on pay- 
ment of a fine it (Ex. B) should be accepted for registration [729] 
after the lapse of four months from its execution without inquiring whether 
the non-presentation of it for registration within the four months was 
owing to urgent necessity (whatever that may m«an in this connection) or 
unavoidable accident. The defendant did not prove that the document 
was accepted without inquiry, but he tendered evidence which ho alleged 
would have shown it, and such evidence was not allowed tp be given. 
agree, however, with the ruling in Durqa Smyh v. Mathura Das (1) that 
when a Registrar has made a direction under s. 24 that a document shall 
bo accepted for registration, the Court cannot inquire, under ss. 77 and 74, 
into the propriety of that direction. If it finds that a direction has been 
given by the Registrar, it will assume that the Registrar gave the direction 
on grounds which seemed to him to bo sufficient. When that direction 
has been given, and the fine has been paid, it- appears to us that the 
requirements of the law on the part of the applicant ” have beon oomplied 
with. No obligation is upon the applicant that the Registrar shall pro- 
perly perform the duties of his office. If the Registrar is willing to direct the 
acceptance of the document without inquiry m^de of the applicant,, 
it is not incumbent on the latter to assign the reasons for his delay. Id 
this case, however, the written statement of the defendants alleges 
plaintiff did explain to the Registrar the reasons for the delay; though it 
goes ou to allege that the reasons 90 assigned were false. 

As to the objection that the plaintiff did not, as required by s. 34» 
appear before the registering officer within the extended time allowed by" 


(1) 6 A. 460. 
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8. 24, we think that the proviso to that seotion (34) allows the applicant a 
further period of four months within whioh to appear, subject to the 
conditions set out in the proviso. The section is not a lucid ono, hut 
that is the meaning which we gather from it. The imposition of a second 
fine appears to provide for a further delay over aud above the delay 
condoned under s. 24. Wo think, therefore, that there is no ground of 
objection established to the decree so far as it directs the registration of 
exhibit. 

[730] Whether the further direction that Ex. A is to be copied into 
the register as an annexure to Ex. B, gives rise to different considerations. 
The plaintiff owing to delay failed in getting Ex. A, when presented alone 
for registration, registered. That circumstance alone would not. we think, 
stand in the way of the plaintiff getting the combined document made up 
of Exs. A and B registered if the registration of it as a combined document 
is not open to objection upon other grounds. The question appears to us to 
be purely academical, as we do not think that it will make the slightest 
difference to the plaintiff’s rights, or the defendant’s obligation under 
Ex. B, whether Ex. A is made an annexure to it or not. Whatever rights 
the plaintiff can enforce under Ex. B he can enforce whether Ex. A is or 
is not copied out in the Registrar’s book. Tf Ex. A were in tbo nature of a 
schedule or Appendix to Ex. B, then we think that the two documents 
could beregistored as one ; but to us they appear to he too essentially dis- 
tinct documents separately stamped and executed to effect different objects. 
If the Registrar could not register them as one document, neither can, we 
think, the Court do so under s. 77. Could the Registrar do so ? We 
think not. Before the Registrar can register two documents as one. we 
think that they must he connected together by reference and thus incorpo- 
rated into each other. We think the Registrar has no power to inquire 
into what is the separate document to which the document which he is 
asked to register refers. Thus for example if the agreement were to reprint 
the bock or copy the picture now on the table, the Registrar could not 
register the book or the picture as part of the agreement, hut if the agree- 
ment were to reprint the hook annexed to the agreement, or to copy the 
picture of which a photo was annexed to the agreement, he could do so. 
If oral evidence has to bo adduced under p. 92 of the Evidence Act to show 
what the agreement relates to, we think that the Registrar is r.ot authoriz- 
ed to take it. Where the book to be reprintc d is not, sufficiently described, a 
dispute might arise as to what the book to be reprinted was. Surely the 
Registrar could not be called on to settle the dispute. His duty should 
be confined to ascertaining whether the agreement was executed or not, 
and should not [731] be extended to ascertaining what the subject-matter 
of the agreement consisted in. If he can make the inquiry when there is 
no dispute, we cannot see why he should not be at liberty to make it when 
there is a dispute. Neither duty is imposed upon him by the Act. Sections 
34 and 35 define and limit the extent of his duties. It does not seem to 
us that it makes any difference that the subject-matter of the agreement is 
another document, and that the agreement is fo register it The only 
connection between them is that the one is the subject- matter of tbe other. 
They are in no sense one document. We think, therefore, that the decree 
ought not to have directed that Ex. A should be registered as an 
annexure to Ex. B, and that to that extent it should be varied. 

Decree varied. 

Attorneys for the appellant : — Messrs. Brown and Moir. 

Attorneys for respondents : — Messrs. Bhaishankar and Kanga. 
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APPELLATE CIVIL. 

Before Sir C. Farran, Kt., Chief Justice, and Mr. Justice Parsons. 

Kashixatii SaKH.aram Kulkarni ( Original Plaintiff), Applicant v. 

Nana and another (0/ /(final Defendants), Opponents .* 

[18bh February, 189G.] 

Civil Pn ce une Code (Act XIV of D8-). s.G22 — High Court, interference by — Mamlatdar 

— Juried iction. 

Thj plaintiff sued in a MamlUdar’s Court for possession of certain land, 
alltgiog that the dofeoduits bold them undera lease, the time of which had 
expired. The M*ml itdar found the execution of the lease proved, hut held it to 
t>c colourable, aud that tho defendants did not hold under it. He, therefore, 
rejected tho plaintiff's claim. Too plaintiff applied ro the High Court in its 
extraordinary jurisdiction aLd obtained a rule to set aside the order, contending 
that the Miralatdar had no jurisdiction to decide ibal the lease was colourable, 
and that he ought not to have admitted evidence upon that point. 

Held (discharging the rule) that the mitter was not one for tho extraordinary 
jurisdiction of the High Court under s. 622 of the Civil Procedure Code (Act 
XIV of 1882). The Mamlatdar had not declined jurisdiction. He had considered 
materials laid before him and had come to a conclusion. That conclusion, if 
erroneous, ought to be corrected in a regular suit and not by an application to 
the liigu Court under s. G2i of tho Civil Procedure Codo (Act XIV of 1882). 

[R.,3 Bur.L.T. 39 = 3 Ind. Cas. GI3 ; 13 P.R. 1903 = 57 P.L.R. 1903 ; 80 P.L.R. 1901.] 

[732] Application under the nigh Court’s extraordinary jurisdic- 
tion (s. 022 of tho Civil Procedure Code. Act XIV of 1882) against the 
decision of Rao Sahel) Annaji Ganesh Tilak. Mamlatdar of Niphad. 

Tho plaintiff sued the defendants in tin Mamlatdar's Court to recover 
possession of certain land which (ho allogod) the defendants held under a 
lavni kahulayat (lease), tho term of which had expired. 

The Mamlatdar found the execution of tho kabulayat proved, hut 
rejected the claim, holding that thd kabulayat was merely colourable, and 
that tho defendants did not hold under it. 

Tho plaintiff applied to the High Court under its extraordinary juris- 
diction and obtained a rule nisi to sot aside the order of the Mamlatdar on 
the grounds ( inter alia) that tho execution of the kabulayat being admitted 
by the defendants, the Mamlatdar had uo jurisdiction to try the question 
of its being colourable or oJio.wviso; that he ought to have hold that the 
defendants could not dispute the plaintiff’s title, and that he should not 
have admitted any oral evidence to contradict or vary the terms of the 
kahulayat. 

Mahadco D. Ghavbal appearod for the applicant (plaintiff) in supporc 
of the rule : — The kabulayat sued on being admitted, and held proved by 
tho Mamlatdar, it was not open to him to go into other questions Patel 
Kilabhai v. Ilaiqouan (1), nor could the defendants impugn the kabulayat 
as colourable. The Mamlatdar his considered points which can be deter- 
mined only in a regular civil suit. 

There was no appearance for the opponents (defendants). 

JUDGMENT. 

FaRRAN, C. J. — In this case the Mamlatdar has come to the conclu- 
sion that the defendant is not in possession of the land under the lavni 
kahulayat upon which the plaintiff re lies as proving the defendants tenanoy 

* Application No. 209 of 1895 under the extraordinary jurisdiction. 

(1) 19 B. 133. 
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and its termination within six months of suit. Upon this finding of the 
Mamlatdar, his decision that he cannot dispossess the defendant is correct. 

It has been argued before us that the Mamlatdar has wrongly admit- 
ted evidence, and that upon the evidence aud admissions [733] made before 
him be was bound to come to a different conclusion and to hold that the 
defendants did hold the land under the laoni kabulayat or at all events 
that the defendant was estopped from saying that he did not. That is an 
argument which could properly be addressed to us, a Court of appeai, if 
an appeal lay to this Court ; but we think that we ought not, when our 
extraordinary powers under s. 622 are' invoked, to exercise them in 
such a case. The Mamlatdar has not declined jurisdiction. He has 
considered the materials laid before him and has come to a conclusion 
adverse to the plaintiff’s case. That conclusion, if erroneous, ought, 
we think, to be corrected in a regular suit and not by an applica- 
tion under s. 622 and especially so when no substantial injustice appears 
to result from the Mamlatdar’s decision. We discharge the rule. 

Rule discharged. 

21 B. 733. 

APPELLATE CIVIL. 

Before Sir G. Farr an, Kt., Chief Justice, and Mr. Justice Strachey. 


Yesu kom Krishna Sutar and another ( Original Defendants), 
Appellants v. Sitaram, son and heir of the deceased Govinda 
SUTAR ( Original Plaintiff), Respondent .* * * § [18th February, 1896.] 

Bombay Hereditary Offices Act (Bom. Act III of 1874), s. 4f — Amending Act (Bom. Act 
Vof 1986)1 — 11 Hereditary office ” — Village sutar — Hindu law — Bombay Government 
Resolution No. 512 of 1882 §. 

The duties with which s. 4 of the Bombay Hereditary Offices Act (Bom. Act 
III of 1874) deals, are confined to duties in which Government as being responsi- 
ble for the administration of the country is directly interested. 

• Second Appeal N). 126 of 1895. 

f Section 4 of the Bombay Hereditary Offices Act (Bom. Act III of 1974) 

(IV) In this Act, unless there be something repugnant in the subject or context. 

“ Watan property” means the moveable or immoveable property bold, acquired, or 
assigned for providing remuneration for the performance of the duty appertaining to an 

hereditary office ; ... 

It includes a right to levy customary fees or perquisites, in money or in kind, 
whether at fixed times or otherwise ; 

It iucludes cash payments in addition to the original watan property made volun- 
tarily by Government and subject periodically to modification or withdrawal. 

“Hereditary office” means every office held hereditarily for the performance of duties- 
oonneoted with the administration or collection of the public revenue, or with the village 
polioe, or the settlement of boundaries or other matters of Civil administration ; 

the expression includes such office even where the services originally appertaining 

to it have oeased to be demanded. 

* * * * 

1 Amending Act (Bom. Act V of 1886) 8. 2 : — 

Every female member of a watan family other than the widow of the last malo, 
owner, aud every person claiming through a female, shall be postponed, in the order of 
succession to any watan, or part thereof, or interest therein, devolving by inheritance 
after the date when this Aot comes into force, to every male member of the family 
qualified to inherit such watan, or part thereof, or interest therein. 

The interest of a widow in any watan or part thereof shall be for the term of her 
life or until her marriage only. 

§ Bombay Government Resolution No. 512 of 1882 : — 

Bombay Act III of 1874 does not appear to be applicable to .village servants useful 
to the oommunity. All the aanads granted to village servants useful to the village 
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[734] The definition of “ hereditary office” does nob extend to duties ef a 
carpenter, which though useful to the village community are not matters with 
which Government has any direct concern. 

Hell, iherefore, tint the village sutar (carpenter) does not hold an “heredi- 
tary office ” within the meaning of that section. 

SECOND appeal from trie decision of S. Tagore, District Judge of 
Salara, confirming the decree of Rao Sahel) S. S. Wagie, Subordinate 

Judge of Karad. . . . . „ . 

The plaintiff sued for possession of certain service mam land, alleging 

himself to he the nearest male heir of the last holder of the said land. 

The service for the performance of which the land was held was that of 

village carpenter. . _ , , _ , , . 

The ulaintiff alleged that the land in question had belonged to his 

cousin Yamaji bin Bapuji Sutar, who died in 18S7 leaving only a daughter 
(defendant. No. 1; who was in possession. He claimed as the nearest male 
member of the wafcan family to be entitled to the land. 

The Subordinate Judge hold that the plaintiff was entitled to the land 


and passed a decree in his favour. 

On appeal by the defendants the Judge confirmed the decree. The 

following is an extract from his judgment : 

“ With regard to issue No. 3 (Is the plaintiff entitled to inherit in 

preference to defendant No. 1 ?) I find that under s. 2 of Act V of 1886, 
which amends Bombay Act III of 1874, females other than the widow of 
the last male owner are to bopostDoned to males in regard to succession to 
watan property. Plaiutiff is admittedly tbe nearest male relative of the 
deceased Yamaji, and is, therefore, entitled to inherit the property in 
preference to defendant, the daughter of the deceased. On these grounds 
[735] the Collector has refused to register the name of defendant No. 1 in 
the watan register, and the plaintiff's name has been entered in place of 
the deceased watandar (Exs. 28, 29). It is contended that the death of 
Yamaji having occurred before the Amending Act came into lorce, the 
defendant’s right of inheritance was not affected, but this contention is 
untenable. Act V of 1886 came into force in January, 1887, whereas^ the 
date assigned in the plaint of Yamaji’s death is March, 1887. Tins state- 
ment is not traversed by the defendants, and the ejection now taken was 
not raised in the Court below, nor is any such objection taken in 
grounds of appeal. It cannot, therefore, be now entertained. 

The defendants preferred a second appeal. , . 

Sadashiv R. Bakhlc (for Balaji A. Bahagvat) appeared for the appe - 
lants (defendants):— We say that the land in question here which wa 
granted for rendering service as village carpenter » not ™atau ' P P - 
and the Watan Act is not applicable. Section 4 of the Act defi . 

property. A carpenter’s duty has no connection with the a _ . 

or collection of public revenue, &e. — Nairne’s Hand-book, p. 0 • 

inaradars are divided into three classes— patels, kulkarms or 

Patels and kulkarnis are directly concerned with the a ? because 
collection of public revenue. The Mhars are classed as wa a 

they have to fix boundaries of villages. . . . fVl _ village 

Sutars are called wabandars, because they are usefu 512 of 

community and not to Government. Government Resolutio n • 

community prohibit alienation of the property to which they Lrvioe to* the village 

of the settlement, land which cease, to bo held as remuneration A ot, 
community may be resumed. Venkatrao’s Commentary to the Hereditary u 


106). 
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1882 (1) has laid dowu that the Watan Aot is not applicable to persons who 
are useful to the community — Baba Kakaji Shet Shimpi v. Nasrud- 
din (2) ; Fatu valad Walibai v. Dhondi valad Babaji (3). 

Vishnu K. Bhalavcdkar appeared for the respondent (plaintiff). — The 
Watandars’ Act makes no distinction between classes of watandars. All 
classes of watandars are governed by the Act. The watan in dispute 
would be included in Part X (Inferior village hereditary offices) of the Act. 
Section 61 of the Acr. invests the Collector with the power to register the 
names of the watandars and to determine their rights and duties, and in 
the present case t, ho Collector has exercised this power as is shown by 
Exs. 28 and 29. 

[736] [Fakran, C. J. — You must bring the land in dispute within 
the terms of the Watan Act.J 

Under the old s>stem every village had balutedars, and a carpenter 
was one of them. According to that system a carpenter was connected 
with a part of the civil administration, and, therefore, his service inam 
would fall under the definition given in the Act. Civil administration 
means civil administration io contrast with ecclesiastical administration 
— Grant Duff’s History of the Marabhas, Vol. I, p. 23. 

Sadashiv B. Bakhle in reply. — A carpenter has got nothing to do 
with civil administration. Part X of the Watan Act applies only to 
inferior classes of watandars such as Ramoshis, who are village watchmen. 
The Collector’s order, Ex. 29, would have no binding effect if it be found 
that the Watan Act not applicable to the watan in dispute. 
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JUDGMENT. 

Farran, C.J. — Tne decision of this appeal turns upon the clause in 
8. 4 of the Bombay Hereditary Offices Act which interprets for the 
purposes of the Act the expression “ hereditary office.” 

The defendant is the daughter of the deceased Yamaji Sutar, who 
was the last holder of the service inam land claimed in the plaint. The 
service, for the performance of which the land is held, is that of village 
carpenter. The plaintiff', who is the cousin of the deceased Yamaji, 
claims to recover the land from the defendant on the ground that he, and 
not the defendant, is the heir of the deceased in respect of this service inam 
property. No special custom is set up. 

The ordinary Hindu law must govern the case, unless the provisions 
of Bombay Act 111 of 1874, as amended by Act Y of 1886, by which 
females other than the widow of the last male holder are to be postponed 
to males in regard to succession to “ watan property,” are applicable to 
it. “ Watan property ” is defined to mean “ property held for providing 
remuneration for tho performance of the duty appertaining to an hereditary 
office.” The question, therefore, is not as put by the lower [737] Courts 
whether a “ sutar ” is a village officer, but whether he holds an “ heredi- 
tary office ” as defined by the Act. 

Now “ hereditary office” means every office held hereditarily for the 
performance of duties connected (a) with the administration or collection 
of the public revenue, or (6) with the village police, or ( c ) with the 
settlement of boundaries, or id) other matters of civil administration. It 
is clear that- a carpenter does not perform duties connected with (a) or 
(6) or (c). Does he then perform duties connected with other matters of 


(I) See 21 B. 734. 


(2) 18 B. 103. 
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civil administration ? Are the duties of a carpenter those of civil adminis- 
tration ? Is he a oivil administrator ? We think nob. The duties with 
which the section deals appear to be confined to duties in which Govern- 
ment as being responsible for the administration of the country is directly 
interested. The definition does not appear to us to extend to these 
duties, which, though useful to the village community, are not matters 
with which Government has any direct concern. This is the view which 
Government took of the question in 1882 (see Bombay Government 
Resolution No. 512 of 1882), and is, in our opinion, the correct one. As 
long as the duties of the village carpenter are performed, it is not material 
whether they aro performed personally or by a deputy. Lands held for the 
performance of the duties of a Kazi have been held not to fall within the 
meaning of this Act, hut for another reason — Baba Eukaji v. Nassarjid- 
din (i). Tne precedent is, therefore, only valuable as showing that the 
scope of the Act is not to be extended beyond its apparent application. 
The orders passed by the Collector (Exs. 28 and 29) are not binding upon 
the Civil Courts. He has, we think, unduly extended the meaning of the 
Act. We must, for these reasons, reverse the decrees of the lower Courts, 
and dismiss the suit with costs. 


Decree reversed. 


21 B. 738. 

[738] APPELLATE CIVIL. 

Before Sir C. Farran , Kt., Chief Justice , and Mr. Justice Parsons. 


AmaRCHAND HlNDUMAL AND ANOTHER ( Original Plaintiffs), 
Applicants v. SAVALYA AND OTHERS ( Original Defendants ), 

Opponents. "' [18th February, 1896.] 

Mamlatdar— Jurisdiction — Lease — Death of lessee during the term — Possessory suit 
against lessee’s heirs after the determination of the term. 

If heirs succeed to their father’s rights under a lease, the jurisdiction of the 
Mamlatdar in a 9uit for possession arises on the determination of that lease 
against such heirs as though the original tenant were then alive. 

Application under the extraordinary jurisdiction of the High Court 
(s. 622 of the Civil Procedure Code, Act XIV of 1882) against the 
decision of Rao Saheb G. L. Killedar, Mamlatdar of Parner, in the 
Ahmednagar District. 

The plaintiffs sued in the Mamlat.dar’s Court to recover possession 
of land which they alleged they had let to one Bhagu (father of defendants 
Nos. 1 and 2) and his brother Kbandu (defendant No. 3) in lease for 
five years. Bhagu had died during the term, which expired on the 27th 
June, 1895. The defendants refused to vacate, and the plaintiff filed 
this suit on the 5th September, 1895. t 

The Mamlatdar ordered the plaint to be returned to the plaintiffs on 
the ground that the lease was not passed in the names of defendants Nos. 1 
and 2, but in the name of tbeir father and that of defendant No. 3 ; ana 
that under the Mamlatdar's Act (Bombay Act III of 1876) he could no 
receive a suit against heirs. 

• Application No. 210 of 1895 under Extraordinary Jurisdiction. 

(1) 18 B, 103. 
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The plaintiffs applied to the High Court, and a rule nisi was issued, 

oalling upon the defendants to show cause why the order of the Mamlatdar 
should not be Bet aside. 

Ohanasham N. Nadkarni appeared for the applicants (plaintiffs) in 
support of the rule — The Mamlatdar refused to entertain the plaint on 
the ground that a suit will uot lie in his Court against the heirs of- a a 
deceased tenant. The Mamlatdar wrongly refused to exercise jurisdiction. 
Defendant Nos. 1 and 2 stood in the place of their father and were liable 
to be evioted after the expiration of the terms mentioned in the kabulayat. 

L739J Mahadev B. Ghavbal for Dhondu M. Sanzgiri appeared for 
the opponents (defendants) to show cause. —Section 15, cl. (6), of the 
Mamlatdar’s Act is applicable to the present case. It shows that the 
plaintiff can succeed only if the defendant is in possession or enjoyment by 
a right derived from the pla ntiff. Defendants Nos. 1 and 2 derived their 
right from their father. Therefore the plaintiff cannot succeed against 
them in the present suit. The suit is wrongly framed. The plaintiffs 
ought to have proceeded against defendant No. 3 alone. Bhagu’s heirs, 
that is, defendants Nos. 1 and 2, are not plaintiffs’ tenants. 

ORDER. 

FARRAN , C. J. — The Mamlatdar is in error in supposing that he has 
no jurisdiction against heirs. If heirs succeed to their father’s rights 
under a lease, the jurisdiction of the Mamlatdar arises on the determina- 
tion of that lease against such heirs just as though the original tenant 
were then alive. The rule must be made absolute. Costs to be costs in 
the cause. 

Rule made absolute. 


21 B. 739. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


Madhavram Mugatram ( Original Plaintift), Appellant v. 

Dave Trambaklal Bhawanishankar and others 
{Original Defendants ), Respondents * [20th February, 1896.] 

Hindu law— Inheritance— Succession -Widow— Widow's estate — Heirs after widow's 
death— Female heirs— Widow of gotraja sapinda—Stridhan. 

Narotam and Harjivan were divided brothers. Harjivan died first leaving a 
son named Tulsidas. Narotam afterwards died childless, leaving his widow 
Jasoda, who took possession of Narotam’s property. Tulsidas died childless 
leaving only his widow Bai Mani, who succeeded to the property on Jasoda’s death’ 
After the death of Bai Mani the plaintiff, who was the son of Tulsidas’ sister* 
sued to recover the property from the defendants, who were distant samanodaka 
relations of Narotam. It was contended on the plaintiff ’s behalf that on Jasoda’s 
aeajh. Bai Mam took the property as her stridhan acquired by inheritance, and 
that the plaintiff as bandhu of her husDand Tulsidas was heir to Bai Mani who 
died without issue. ’ 

Held (confirming the deoree dismissing the suit), that on Jaaoda’s death (Naro- 
tam and Harjivan being divided), Bai Mani succeeded toethe property as a gotraja 
sapinda, being the widow of Tulsidas, the nephew of Narotam. As such she took 

only a life-interest in the property, and had no absolute interest in it as in her 
stridhan proper. 


• Becond Appeal No. 76 of 1895. 
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[740) In the Presidency of Bombay female heirs who by marriage enter into 
the qotra of the male whom they succeed (including widow, mother, grandmother, 
the widow of a golraja sapinda, &c.), take only a widow’s estate m property whioh 
they inherit from the last malo owner. Whether the estate inherited by these 
female heirs is called their stridhan or not, their restricted rights over it are 
admitted by all schools. 

[R., 24 B. 192=1 Bom. L.R. 574 ; D., 100 P.R. 1901.] 

Second appeal from the decision of R. S. Tipnis, Assitanfc Judge, 
F. P., of Surat, at Broach, in appeal No. 73 of 1891. 

The following table shows the relationship of the parties : — 


I 

Narotam m. Bai Jasoda 


I 

Harjivan 


I 

Tulsidas m. Bai Mam 


I 


A sister 

I 

Madhavr&m, Plaintiff, 


Narotam and Harjivan were divided brothers. Narotam was the 

owner of the immoveable property in dispute. 

Narotam, who survied Harjivan, died childless, leaving him survivmg 
a widow named Jasoda, who succeeded to his property, and a nephew 
Tulsidas, the son of Harjivan. Tulsidas died, leaving him surviving bis 
widow Bai Mani. To this Bai Mani Jasoda devised the property in suit. 
Bai Mani in turn by will bequeathed the property to defendants Nos. 5 
and 6, who were the Qotraja samanodaks, being descendants of an ancestor 

of Narotam several degrees removed. , . 

The plaintiff was the son of Harjivan’s daughtsr, Tulsidas sister, and 

thus a bandhu of Narotam. 

He brought this suit to recover possession of the property trom 
defendants, alleging that it had belonged to Tulsidas Harjivandas ; that 
on his death it came into the possession of his heiress and widow Bu 
Mani ; that Bai Mani died on 3rd September, 1889 ; that he (plaintiff) 
being tbe son of Tulsidas’ sister was the next heir according to the 
custom of tbe Bbargava Brahmin caste ; that Bai Mani had only a ii e- 
interest in the property ; that if Bai Mani had executed any will, it was 
invalid and illegal ; and that he (plaintiff) was entitled to the property as 

hoif f 

Defendants replied that Tulsidas was never the owner of the proper y 

in dispute; that on tbe death of the original owner [WJ Narota “' 
his widow Jasoda suooeedsd to his estate ; that she made a will beaueatai g 
the bouses to Bai Mani; that Bai Mani thus became the owner .that ua 
Mani by will apuointed defendants Nos. 1 to 4 her trustees to dispose « 
her property ; that by this will she had given the property to her pUrais, 

defendants Nos. 5 and 6 ; that according to custom a ° d ‘. b ®.2 . _ nd 
(paternal kindred) of Tulsidas were the heirs and not tbe plamhtt . 
that Bai Mani being tbe absolute owner had a right to d.spnse of the 

property Ju(3ge Q , Broach found that Bai Mam 1 “j 1 tha t 

authority to dispose by will of the property in dispute. He also fo 

the plaintiff was the heir of Tulsidas, observing : nrovailing 

“ Thus, it is satisfactorily proved that according to the p ^ 
custom of tbe Bbargava Brahmin caste the pUintiff Mad v m ^ 

proper heir to inherit tbe property of h.s materna uncle' Tuljaram 
widow Bai Mani, after their death, in preference to their pttrat i 1 

and Kakubhai, defendants Nos. 5 and 6.” 
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He, therefore, passed a deoree in favour of the- plaintiff, awarding him 
possession of the property olaimed. 

In appeal the Assistant Judge, F. P., at Broach reversed this decree 
and dismissed the suit. 

Cou f r ° m this decisioa P^intitf preferred a second appeal to the High 

Vasudev Gopal Bhandarkar for Daji Abaji Khare , for the plaintiff- 
appellant. 

Gokaldas Kahaldas Parekh, for respondents (defendants). 

The following authorities were cited during the course of argument : 

Vmayak v. Lakshmiba.i (l) ; Pranjivandas v. Devkuvarbai (2) ; Mayaram v. 
Motiram (3); Bakubai v. Manchkabai (4) ; Jamiyatram v. Bai Jamna (5) ; 
Lakshmibai v. Ganpat Moroba (6) ; Bhaskar v. Mahadev (7) ; Narsappa v. 
Sakharami 8); Lakshmibai v. Jayrami 9); Vijiarangam v. Lakshuman (10)' 
Kotarbasapav. Chanverovai 11); [742] West and Biihler, pp. 145, 15l’ 
157, 518 and 519 ; Vyavahara Mayukha, Ch. IV, S. 6, PI. 26, PI. 28. PI. 30; 
Lallubhai v . Mankuvarbai (12); Haribhat v. Damodarbhat (13) ; Sakharam 
v. SitabaiiU)] Dhonduv. Gangabaii 15) ; Biruv. Khandu (16) ; Vithaldasv. 
Jcshubai{l7) ; Bhagirthibai v. Baya{ 18); Babaji v. BalajH 19); Bulakhidas 
v. Keshaolal (20) ; Dalpat v. Bhagvan (21) ; Bai Narmada v. Bhagvan- 
trai (22) ; Muttu Vaduganadha Tevar v. Dorasinga Tevar (23) ; Mussamat 
Thakoor Deyhee v. Rai Baluk Ram (24) ; Jankibai v. Sioidra (25) ; 
Rindabai v. Anacharya (26) ; Harilal v. Pranvalavdas (27) ; Manilal v. Bai 
Rewa (28) ; Ckunilal v. Itchachand (29) ; Motilal Lallubhai v. Ratilal (30). 
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JUDGMENT. 


RanaDE, J. — The contest for succession to the two houses in 
dispute in this case lies between the appellant (plaintiff), who is a bandhu 
(sister’s son) of deceased Tulsidas, and respondents (defendants) Nos. 5, 6, 
who are distant samanodak agnate relations of the same Tulsidas, and' of 
his uncle Narotumdas. 

This Narotumdas was the original owner of the two houses. He had 
a brother named Harjivan, who died before Narotum, and Tulsidas was 
Harjivan’s son. Narotum’s widow Jasoda gave the two houses in dispute 
by her will to Tulsidas, and on Tulsidas’ death during Jasoda’s life-time, 
she made a second will in favour of Bai Mani, widow of Tulsidas. Bai 
Mani in her turn made a will in favour of respondents Nos. 5, 6, and 
appointed the other respondents as trustees. 

Plaintiff was Harjivan’s daughter’s son, and as such, relying chiefly 
on a caste custom, he brought his suit to recover possession of the two 
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houses in respondents’ possession. In this suit, plaintiff claimed to be 
Tulsidas’ heir as bandhu in preference to respondents L743J Nos. 5, b, 
who were distant samanodaks agnates. Tbe respondents denied the alleged 
custom, and claimed to be heirs under the general Hindu law, as also 
owners of the property under Bai Mani’s will. The Court of first instance 
found that the alleged custom was proved. It also found that Narotum 
and Tulsidas were united in interests, and that, on Jasoda s death, Bai 
Mani was under the general law Narotum's heir, in right of being Tulsidas, 
wife, and finally that plaintiff was Tulsidas' heir. Setting aside Bai 
Mani’s will in respondents’ favour, it passed a decree affirming plaintiff 

appellant’s rights. _ 

In appeal, the Assistant Judge did not decide the issue about the 

alleged custom, but he held that Narotum and Tulsidas were separated m 
interests, and that Bai Jasoda and after her Bai Mani succeeded only to 
a widow’s estate in the property which devolved on Bai Mani’s death to 
the respondents as heirs of Narotum, the last male owner, both Jasoda a 
and Mani’s wills being inoperative and invalid. Plaintiff was no way 
related to Narotum, and his claim was accordingly thrown out. 

In the appeal before us, appellant’s pleader gave up the original 
contention by which he sought to establish his right over the property 
under a special custom as bandhu and heir of Tulsidas. It was urged that 
Bai Mani was tbe last full owner, and the houses belonged to her as her 
stridhan acquired by inheritance, and as such the appellant as bandhu of 
Tulsidas was heir to Bai Mani, who died without issue. ^ The ruling in 
Manilal v. Bai Reiua (1) was cited as tbe chief authority in support of this 


ontention. . , , 

By reason of this change of front it becomes necessary to inquire 

vhether the property in dispute was Bai Mani’s stridhan in the sense that 
leirship would have to be traced to it through Bai Mam and her husband 
Dulsidas, and a special rule of succession would apply excluding the res- 
jondents Nos. 5, 6, and giving preference to the appellant as being Bai 
Nani’s heir on account of his being Tulsidas’ bandhu under the general 
aw On a careful consideration of the authorities cited on both 
Ides. I feel satisfied that the appellant’s contention cannot be upheld 
’744] Independently of the objection that this claim is opposed to the 
■ight set up in the plaint, and that on which the parties joined issue m 
,he lower Courts, there is the consideration that it seeks to a 

mestion which has been satisfactorily settled by a long course dec, ^ 0 f n ®’ 
jolely on the authority of a ruling which has no direct application to the 
iircumstances of tbe present case. Accepting the finding of ^eiowerawe^ 

Jourt on the point of the separation of interests, it is dear that Bai Man 

succeeded to the property on Jasoda's death as a gotraja saptnda being be 
widow of the nephew of Narotum. A gortra,a sapmda widow i m cceeding 
;o any property under the circumstances stated above takes on 5 
Merest in the property and has no absolute interest in the same as m her 

Hridhan property proper. As observed by Mr. May 

oaraeraDh 569. " In this Presidency the Courts divide female heirs in 

;wo classes : (1) those who by marriage enter mt °£ h ® ™ ° a 0 ® who 
whom they succeed, and (2) those who are of a d 'ff 6 n r ®° fc p /?^ 0 ° 0n the 
upon marriage become of a different gotra. The diff nl&sg • 

two schools relates chiefly to the extent of the rig ! a 0 • Jf 3 gran( j.niece. 
among which may be mentioned the daughter, sister, n , g _ . 


(1) 17 B. 758. 
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As regards the first olass, whioh inoludes widow, mother, grandmother, 
the widow of a gotraja sapinda, &c., they only take a widow’s estate in 
property whioh they take from the last male owner, husband, son, &o. 
Whether the estate inherited by these female heirs is called their stridhan 
or not, their restricted rights over it are admitted by all schools. 

A long oourse of decisions has established this distinction. The 
earliest case where it was formally recognized and acted upon is 
Lallubhai v. Mankuvarbai (1), whioh ruled that in this Presidency the 
wife is a gotraja sapinda of her husband, and in the absence of speoiallv 
designated heirs suoceeds as heir to a separated sapinda in the same 
way as her husband would have done. The daughter-in-law’s right 
to succeed after the death of the widow without issue was upheld in 
Vithaldas v. Jeshubai (2). (See also Lakshmibai v. Jay ram (3)). The dis- 
tinction between the two classes of female heirs noticed above was 
solemnly affirmed in Babajiw. [746] Balaji (4). As regards the daughters, 
their rights have all along been held to be absolute — Haribhat v. Damodar- 
bhat (5) ; Bulakhidas v. Keshavlal{6) ; Jankibai v. Sundra (7). So also 
the sister’s absolute right has been upheld in Vinayak v. Lakshmibai (8) ; 
Dhondu v. Gangabai (9) ; Biruv. Khandu (10) ; Bhagirthibai v. Baya (11). 

Some doubt has been thrown upon the correctness of these rulings, 
so far as parties subject to the Mitakshara law are concerned, in Dalpat 
v. Bhagvan (12), but it leaves the authority of the Mayukha untouched. 
The restricted character of the estate taken by a widow and a mother or 
grandmother or gotraja sapinda female heir, is best illustrated by the 
rulings in Praniivandas v. Devkuvarbai (13), Narsappa v. Sakharam (14) 
and Sakharam v. Sitabai (15). 

The two classes of female heirs being thus distinctly marked, it is 
clear that Bai Mani as a widow of a gotraja sapinda could not take the 
inherited property in dispute as her stridhan in the full sense so as to 
devolve it on her decease to her heirs in place of the heirs of the last male 
owner. Both Courts have held that her alienation of it was invalid. This 
follows as a corrolary from the rulings of the Privy Council in Mussa- 
mat Thakoor Deyhee v. Bai Baluk Ram (16) referred to in Harilal v. 
Pranvalavdas (17), and Mutta Vaduganadha To/oar v. Dorasinga Tovar (18) 
referred to in Dalpat v. Bhagvan { 12). 

The only authorities to the contrary are the ruling in Vijiarangam v. 
Lakshman (19) and tfce ruling obiefly relied on by the appellant’s pleader 
in Manilalv. Bai Rewa (20). In this last case the property in dispute was 
arrears of maintenance due to a wife from her husband, while the 
authority of the ruling in Vijiarangam s case has been considerably modi- 
fied by subsequent decisions. There was no dispute in the first case 
about inherited immoveable [746] property, and the opposing claimants 
were the daughters and husband of a deceased woman. I do not think 
that this authority has any application to the circumstances of the present 
case. The Assistant Judge appears, therefore, to have correctly decided 
•-the present case when he rejected the appellant-plaintiff’s claim. 
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If, is admitted now that no heirship can be traced through Tulsidas 
by reason of plaintiff's being his bandhu, as Tulsidas was separated and 
never succeeded to the property. It, therefore, does not seem necessary 
to remand the case back to the lower Court for a finding on the issue 
about, the alleged custom. 

I would accordingly confirm the decree and reject the appeal with 
costs. 

JARDINE, J. — The facts to which this Court has to apply the law 
are the following. Narotam and Harjivan were divided brothers, and 
Narotam was the owner of the bouses, the property in suit. Narotam, who 
survived Harjivan, died childless, leaving him surviving a widow named 
Jasoda, and a nephew Tulsidas, the son of Harjivan. Tulsidas died, leaving 
him surviving a widow Bai Mani. To this Bai Mani Jasoda devised the pro- 
perty in suit. The defendants Ncs. 5 and 6 are qotraja samcnodakas, being 
descendants of an ancestor of Narotam several degrees removed. The 
plaintiff is the son of Harjivan’s daughter, Tulsidas' sister, and thus a 
bandhu of Narotam. He sued for the houses, averring that they had 
belonged to Tulsidas. The Assistant Judge has found to the contrary that 
the last male owner was Narotam. The Assistant Judge dismissed the 
suit on the ground that at Hindu law the samanodakas and not the bandhu 
of Narotam are entitled. 

Mr. Vasudev Gopal Bhandarkar argued here that the houses 
became the stridhan improper of the childless widow Mani, as would 
follow from the dicta of Telang, J.. in Manilal v. Bai Rewa (1), and that 
the same dicta showed that in default of children the heirs would be the 
same as the beir9 to stridhan proper among whom the husband’s sister’s 
son is placed in the Vyavahara Mayukha, for which we were referred to 
West and Biihler, 519. 

I agree with Mr. Justice Ranade that we cannot treat these dicta as 
equal to a decision, and that we ought not to go contrary [747] to the 
decisions such as Hanlalv. Pranvalavdas (2), which restrict the widow’s 
dominion over immoveable property inherited from a husband. 

As the Assistant Judge has found as a fact that the houses never were 
the property of Tulsidas, there is no reason for requiring a finding on the 
issue as to the special custom of the Bhargava Brahman caste alleged by 
the plaintiff whereby he says a sister’s son is treated as a nearer heir 
than relatives connected by descent from a remote common ancestor 
such as the defendants Nos. 5 and 6. The Court confirms the decree- 
with costs. 

Decree confirmed. 


(1) 17 B. 758. 
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APPELLATE CIVIL. 

Before Sir C. Far ran, Et„ Chief Justice, and Mr. Justice Parsons. 

GAMBHIRMAL AND ANOTHER ( Original Plaintiffs), Appellants v. 
HamirmaIj ( Original Defendant), Respondent.* [20th February, 1896.] 

Partition — Maintenance — Mortgage — Assignment of the mortgaged property as main- 
tenance of a widow — Subsequent redemption of the mortgage— Wiacw entitled to the 
redemption money. 

A field held in mortgage by the family of tbe parties was assigned to a widow 
in tbe family for her maintenance when tbe family divided. The mortgage 
money was subsequently paid into Court in pursuance of a decree for redemption. 

Held, that it wa9 dear on tbe assignment that tbe widow was entitled to tbe 
money just as she was entitled to the field, i.e., to the usufruct of it for her life. 

SECOND appeal from the decision of A. Steward, District Judge of 
Abmednagar, reversing the decree of Rao Saheb K. S. Risvadkar, Sub- 
ordinate Judge of Parner. 

Three undivided brothers, Hamirmal, Gambhirmal and Gulabchand 
held certain land as mortgagees. One of them (Gulabchand) died, leaving 
a widow Rupabai, and on partition of the family property between the 
two surviving brothers, tbe mortgaged land was given to the widow 
Rupabai as her maintenance. In the year 1890 the mortgagor sued to 
redeem the mortgaged land and obtained a decree for redemption on pay- 
ment of [748] Rs. 494-1-0. He accordingly paid this amount into Court. 
Hamirmal having endeavoured to obtain it for himself, Gambhirmal and 
Rupabai filed tbe present suit, claiming that Rupabai only was entitled 
to it. 

The Subordinate Judge allowed the claim, holding that plaintiff 
Rupabai alone was entitled to the money. 

On appeal by defendant the Judge reversed the decree. 

The following is an extract from his judgment: — 

“ I am of opinion that the accident of the mortgage being redeemed, 
renders it necessary for plaintiff No. 2 on tbe one band to give up all 
claim to tbe redemption money which should be handed over in equal 
shares to defendant and plaintiff No. 1 if these two brothers have really 
become separate and divided in interest ; and it renders it necessary for 
the two brothers on the other band to make fresh arrangements for her 
maintenance. The survey number having been redeemed, the arrange- 
ments made for the maintenance of plaintiff No. 2 have been determined.” 

The plaintiffs preferred a second appeal. 

Govardhanram M. Tripathi, for the appellants (plaintiffs). — The field 
was given to plaintiff No. 2 (Rupabai) for her maintenance and she enjoyed 
tbe income of it. Now the field has been redeemed. The redemption 
money represents the field, and she is entitled as maintenance to the 
interest on the redemption money. 

Mahadeo B. Chavbal, for tbe respondent. — The question is whether 
the arrangement with respect to the maintenance of the plaintiff No. 2 
has fallen through owing to redemption by the mortgagor. The mort- 
gaged property was, no doubt, charged with tbe plaintiff’s maintenance, 
but now the question is whether she has a lien on the redemption money. 

" Second Appeal No. 525 of 1895. 
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W© submit that she has Dot. Th© mortgage was effected when the 
family was united : therefore the redemption money belongs to the 
whole family. 

JUDGMENT. 

Parsons, J. — A field that was held in mortgage by the family of the 
parties was assigned to the plaintiff No. 2 for her maintenance when the 
family divided. The mortgage money has now been paid into Court in 
pursuance of a decree for redemption, and the question is to whom the 
money is to be paid. The defendant, a male member of the family, claims 
one-half of it, it being, according to his contention, joint property divisible 
between himself and the plaintiff No. 1. 

[749] The plaintiff No. 2 claims it as being assigned to her for her 
maintenance. The plaintiff No. 1 sides with her. We think it is clear 
on the assignment that the plaintiff No. 2 is entitled to the money just as 
she was entitled to the field, i.e,, to the usufruct of it for her life. 

We amend the decree and grant the plaintiff No. 2 a declaration that 
she is entitled to the usufruct of the money for her life. In the absence 
of any agreement between the parties the Subordinate Judge should see 
that the capital amount is secured, so that on plaintiff No. 2’s death it may 
pass intact to those entitled thereto, plaintiff No. 2 being paid the interest 
only for the term of her natural life. We order the plaintiff No. 1 to bear 
his own costs and defendant to pay his own costs and to pay a moiety 
of plaintiff No. 2’s costs throughout. 


Decree amended. 


21 B. 749. 

APPELLATE CIVIL. 

Before Sir C. Farran, Kt., Chief Justice, and Mr. Justice Parsons. 

Dattaji SAKHARAM Rajadhiksh ( Original Plaintiff ), Appellant 
v. Kalba Yese Parabhu AND ANOTHER ( Original Defendants), 

Bespondents .* [24th February, 1896.] 

Hindu law — Widow— Powers of management — Lease granted bp the widow for long term 
of years — Lease voidable on the widow's death . but not ipso faoto void — Suit by heir 
to recover property from lessee six years after widow's death — Compensation for 
tenants' improvements — Lying by— Landlord and tenant. 

A Hindu widow adopted a son, but reserved to herself for life the right of 
managing her husband’s property. The adopted son sold his interest in the pro- 
perty to the plaintiff. In 1895 the widow granted a lease of the property to 
defendants for fifty-nine years at a rent of Rs 50 a year. She died the following 
year (1886). The defendants continued in possession of the property under the 
lease and expended money in improvements. In 1892 the plaintiff as purchaser 
from the adopted sod sued for possession. 

Held, that he was entitled to recover and to have the lease set aside, but only 
on payment to the defendants of compensation for the sum properly expended by 
them in improving the land after the widow's death. 

The lease granted by the widow Jaokibai was not ipso facto void, but only 
voidable by the plaintiff on her death. It did not necessarily determine at her 
death. That being the legal position of the defendants, the plaintiff allowed 
the defendants to go on improving the property, and took no steps to warn 
the defendants until he brought [750] this suit to recovet possession. 

K 

• Second Appeal No. 308 of 1895. 
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Hia oonduot was suoh as to induoe a belief in the mind of tho defend- 
ants that the lease would be created as valid. There was not merely a 

lying by, but a lying by under suoh oiroumstanoee as to induoe a belief that a 

voidable lease would be treated as valid. 

SECOND appeal from the decision of H. L. Hervey, Assistant Judge of 
Ratnagiri. 

Plaintiff sued for possession of certain property, alleging that in 1875 
he had purchased it from one Chitko, the adopted son of one Raghunatb 
Rajadbyaksh, to whom it originally belonged. This suit was tiled in 
1892. 

It appeared that Chitko had been adopted by Raghunath’s widow 
Jankibai, who, at his adoption, had reserved to herself the right of 
managing her husband’s property for her life. She died on the 13th 
Ootober, 1886, and the plaintiff contended that he then became entitled to 
possession. He prayed for possession and for mesne profits for three years 
preceding suit. 

The defendants pleaded that by a lease dated 18th June, 1885, Janki- 
bai had let the laods in question to them for fifty-nine years at a rent of 
R 9 . 50 per year, that they had expended a large sum of money in improv- 
ing the property, and as to the claim for mesue profits they alleged that 
by Jankibai’s directions they had paid the rent to one Vithal Atmaram. 
They contended that they had a right to retain possession for the period 
of the lease; but, if not, that the plaintiff should repay them the amount 
expended in improving the property. 

The Subordinate Judge held t'hat the plaintiff was entitled to recover 
possession of the land, and that he was not bound to recoup the defend- 
ants the sums expended in improving the property. He further held that 
the plaintiff could not recover the rent which the defendants had paid to 
Yithal Atmaram. He gave the plaintiff a decree for possession with 
mesne profits from the date of suit till delivery of possession. 

On appeal the Judge held that the plaintiff should refund to the 
defendants the sums expanded in improvement. He, therefore, amended 
the decree by directing “ that plaintiff do recover possession from the 
defendants of the property, together with mesne profits (to be determined 
in execution) from the date of [751] suit till delivery, on payment to 
defendant No. 2 of the sum of Rs. 203-3-7 ” which the Subordinate Judge 
had found to have been spent by the defendant on the property. The 
following is an extract from his judgment : — 

“ Nevertheless, defendant No. 2 at once proceeded to spend money in 
carrying out improvements on the property by planting trees, sinking a 
well, &c. If be had been conscious of fraud on his own part, or even if 
be had realized that the validity of his title was doubtful, it appears to 
me that he would have acted more cautiously. Further, it has been shown 
that plaintiff after Jankibai’s death allowed defendant to go on for some 
years improving the property, and took no steps to obtain possession until 
he instituted the present suit. Under these ciroumstances, I see no 
injustice in ordering plaintiff to pay a fair sum as compensation for the 
improvements by which he will benefit, and I am of opinion that defend- 
ant No. 2 is in equity entitled to receive such compensation.” 

The plaintiff preferred a second appeal. 

Vasudev <?. Bhandarkar, for the appellant (plaintiff). — We are en- 
titled to recover the land without paying the defendants for the improve- 
ments. Jankihai had no right to grant the lease. S^e had ..only a 
life-interest.. The plaintiff's right accrued at her death. She died in 
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1886 , a year after granting the lease, and the improvements were made 
after her death. The lower Court has made the plaintiff pay the costs of 
the improvements, because the defendants appear not to have been aware 
that Jankibai had no power to give the lease. They ought to have ascer- 
tained what her power was before taking it. Having failed to do so they 
cannot now claim the benefit of the lease or compensation for improve- 
ments— Act XI of 1855 . s. 2 ; Transfer of Property Act (IV of 1882), s. 51; 
Gourgopaul Duti v. Bissonath Ghose (1) ; Shaik Husain v. Govardhandas 
Parmanandas ( 2 ) ; Sadashiv Bhaskar Joshi v. Dhakubai (3) ; Radanath 
Doss v. Gisborne and Co. (4) ; Dart on Vendors and Purchasers, p. 1032 ; 
Sugden on Vendors and Purchasers, p. 747. 

The defendants did not plead that the plaintiff stood by while the 
improvements were made. That point was suggested by the first Court, 
which, however, held that the plaintiff had no knowledge of the improve- 
ments. Further, it should he remembered that the defendants have enjoyed 
the profits of the land [752] which is a sufficient compensation for the 
improvements they have made. 

Ghanasham N. Nadkarni, for the respondents (defendants). — Jankibai 
was full owner during her life, and the lease is good. She granted it as 
manager of the property. The plaintiff ought to have asserted his right 
immediately after her death. If he had done so, the defendants would not 
have spent meney on improvements. But he did not bring this suit for 
six years, and during all that time allowed us to expend money in im- 
proving the land. The improvements made became remunerative just at 
the time the suit was brought, and the plaintiff claims to have the benefit 
of them. He ought to pay for them — Navalchand v. Amichand (5). 
The defendants are entitled to get compensation— Runhamed v. Nara- 
yanani 6) ; Yeshwadabai v. Ramchandra[7) ; Dattatraya v. Shridhar (8) , 
Dunia Lai Seal v. Gopinath Khetry (9) ; In the matter of the petition of 
Thakoor Ohunder Paramanick (10); Mudhoo Soodun Chatterjee v. Juddoo - 
putty Chukerbutty (11) ; Bai Kesar v. Bai Ganga ( 12 ). 

Vasudev G. Bhandarkar\ in reply;— The rule to be applied is the rule 
in Ramsdcn v. Dyson (13), Shaik Husain v. GoverdhandasiZ). The Judge 
has not found facts which would entitle the defendant to compensation. 
Further, there is no evidence in the case to show that we were aware that 
the improvements were being made. Excepting the circumstance that we 
did not take steps earlier, the Judge has not found any thing in favour of 
the defendant and against us. Mere delay in bringing the suit is not 
sufficient to entitle the defendant to claim compensation. In the plead- 
ings in the Courts below the defendants did not rest their case on the 
delay in bringing the suit — Woo fall on Landlord and Tenant, p. 9 » 
Premji Jivan Bhate v. Haji Cassum Jooma AhmedilA). As to acquiescence 
by us, see Willmott v. Barber (15). 


JUDGMENT. 

[753] FARRAN, C.J. — We have already intimated our opinion that 
the defendant Kalba having bona fide paid the rent of the garden land to 
Vithal Atmaram before suit, oannot be called on again to pay that rent 


( 1 ) Oorvton’s Reports p. 41. 
(4) 14 M.I. A. 1. 

(7) 18 B. 66. 

(10) B. L. R. F. B. R. 595. 
(13) L. R. 1 H. L. 129. 


(2) 20 B. 1. 

(5) P.J. (1891), p. 
(8) 17 B. 736. 

(11) 9 W. R. 115. 
(14) 20 B. 298. 


(3) 5 B. 450. 

104. (6) 12 M. 320. 

(9) 22 0. 020. 

(12) 8 B H.O.R. A.O.J. 31. 
(15) 15 Oh. Div. 96. 
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or mesne profits to the plaintiff. The farm lease granted by Jankibai, 
while the manager of the estate, to Vithal had not been set aside, nor had 
the plaintiff given notioe to the defendant Kalba not to pay his rent to 
Vithal. The lease granted by Jankibai to Vithal was voidable, nob void, 
on the death of Jankibai, and the defendant Kalba was, therefore, justified 
in paying his rent to Vithal until be received notice not to do so. 

We also agree with the Assistant Judge that equity requires that the 
plaintiff in setting aside the lease granted by Jaokibai to the defendant 
Kalba should compensate the latter for the money properly expended by 
the defendant in improving the land after the death of Jankibai. The 
plaintiff failed to give the defendant notice of his intention to set the 
lease aside, and it, like that of Vithal, was voidable only by the plaintiff 
on the death of Jankibai, and was nob ipso facto void. 

A Hindu widow is not a mere tenant for life. She is invested with 
a fuller estate and more ample powers of management, and a lease granted 
by her at a fair rent, as in this case, though for a long term of years, 
does not necessarily determine at her death. The beir comiDg in after 
her bas to show that in granting it she has exceeded her power. That 
being the legal position of the defendant, tbe Assistant Judge has found 
that the plaintiff after Jankibai's death allowed the defendant to go on 
for some years improving the property and took no steps to warn the 
defendant or proceedings to obtain possession of the garden until he 
instituted the present suit. His conduct was such as to induce a belief 
in the mind of tbe defendant that bis lease would be treated as valid. 
It is not, it is true, specifically found by the Assistant Judge that the 
plaintiff knew that the defendant was making these improvements, but 
he was the owner of the land on Jankibai’s death, and there is no 
reason for believing that be did not keep himself aware of what was being 
done upon it. The case seems to us to fall within the principle laid 
down in Stiles v. Cowper (1), which is thus stated by Mr. Woodfall (p. 9) 
in bis work on [754] Landlord and Tenant. “ But in a case where the 
remainder-man lay by, and suffered an assignee of an invalid lease to lay 
out money in rebuilding and might be presumed to have had notice of 
the fact, Lord Hardwicke directed a new lease with proper covenants to 
be granted to tbe assignee for the remainder of the term.” Here there is 
not merely a lying by, bub a lying by under such circumstances as to induce 
the belief that a voidable lease will be treated as binding. We confirm 
the decree of the Assistant Judge with costs. 

Decree confirmed. 
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William Allen and another ( Original Defendants) , Appellants v. 
Bai Shri Dariaba (Original Plaintiff ), Respondent .* 

[9th March, 1896.J 


Jurisdiction — Bombay Civil Courts' Act (Bom. Act XIV of 1869), s. 32f, as amended by 
Act X of 1876. s. 15, and Act XV of 1880. s. 3- Regulation ill of 1827), s. 43 — Suit 
against officer of Government — Acts done by the defendant in his official capacity. 

On the death of the Talukdar of Kerwada leaving a widow and minor son, the 
Mamlatdar of Amod, acting under the order of the Collector of Broach, entered 
the Talukiar’s house, made an inventory of the moveables, took possession of 
the property of the deceased, and locked up some of the rooms. Among the 
property seized (it was alleged) was certain property belonging to the widow. 
Sho brought this suit against the Collector, and Mamlatdar claiming damages for 
these wrongful acts. The suit was filed in the Court of the Subordinate Judge. 

[755] Held, that the acts complained of were done by the defendants in their 
official capacity and* that under s. 32 of the Bombay Civil Courts’ Act (XIV of 
1869) the Subordioate Judge had no jurisdiction to entertain the suit. 

[R., 22 B. 170 ; 28 B. 529 (533) =6 Bom.L.R. 646 (547) ; 6 S-L R. 210.] 


Appeal from the decision of Jardine and Ranade, JJ., under s. 575 
of the Civil Procedure Code (Act XIV of 1882). 

Suit for damages for trespass. The defendants were the Collector of 
Broach aod the Mamlatdar of Amod. The suit was filed in the Court of 
the Subordinate Judge, and the question raised was whether the acts 
complained of were done by the defendants in their private capacity or in 
their official capacity, in which latter case the Subordinate Judge had no 
jurisdiction to entertain the suit under s. 32 of the Bombay Civil Courts’ 
Act (XIV of 1869). 

The plaiutiff was the widow of the Talukdar of Kerwada. He died 
on the 20th October, 1891, leaving a widow (the plaintiff) and a minor 
son. The patil of the village forthwith reported the death to the 
Mamlatdar (defendant No. 2), who in turn reported it to the Collector 
(defendant No. 1). 

The Collector (defendant No. ]) thereupon issued an order to the 
Mamlatdar (defendant No. 2) to make an inventory of tho property 
of the deceased, and to take measures to secure its safety. In obedience to 
this order the Mamlatdar went to the house of the deceased and made an 


• Appeal No. 36 of 1894 under tho Letters Patent. 

} 8ection 32 of Bombay Civil Courts’ Act (Bom. Aot XIV of 1869) as amended by 

Act X of 1876, 8 . 1C, and Act XV of 1880, p. 3 

32. No Subordinate Judge or Court of Small Causes shall receive or register a suit 
in which the Government or any officer of Government in his official capacity is a party, 
but in every such case such Judge or Court shall refer the plaintiff to the 
Judge, in whose Court aloDe (subject to the provisions of a. 19) 6uch suit shall be 

instituted : — . 

Provided that nothing in this section shall be deemed to apply to any BUit, merely 

b6C&U66 — 

(a) A Municipal Corporation constituted under Bombay Act No. VI of 1873, or any 
other enactment for the time being in force, 19 a party to such suit, and an officer ot 
Government is, in his official capacity, a member of such corporation, or 

(5) An officer of a Court appointed under the Code of Civil Procedure, s. 4 * 

last paragraph, is, in virtue of such appointment, a party to such suit. 
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inventory, and looked up some of the rooms, and plaoed his seal upon 
oertain boxes. 

The plaintiff oomplained that some of her property was also seized 
and looked up, and she claimed damages for the trespass of the defendants. 

The defendants {inter alia ) pleaded that the acts complained of were 
done by them in their official oapacity and that the Subordinate Judge had 
no jurisdiction to try the suit having regard to s. 32 of Aot XIY of 1869. 
The Subordinate Judge found that the acts in question were not done by 
the defendants in their official capacity, and that the Court had jurisdic- 
tion to try the suit, and that notice of action was, therefore, not necessary 
under s. 424 of the Civil Procedure Code (Act XIV of 1882). He passed 
a decree for the plaintiff for Rs. £00 damages. The following is an extract 
from his judgment: — 

[756] ' ‘ The petitions A and B were indeed made to Mr. Allen as 
Collector of Broach. But it cannot be argued from the oppressed address- 
ing the oppressor ‘ Oh ! Collector Sahib, pray don’t oppress me ! ’ that the 
person addressed is acting in bis official capacity. Whether he is acting 
so or not, is to be seen not from any such thing, but from the fact 
whether he was or not acting in the discharge of his duties ; whether he 
had or not ' authority or power to act in the matter.’ When the Govern- 
ment Pleader said that the Collector on hearing of the late Thakore’s 
death required the Mamlatdar to make an inventory of his effects, and to 
put them under lock and seal, be was asked under what law or authority 
did he do so, but he gave no satisfactory answer to this. If the petitions 
A and B purport to be addressed to Mr. Allen as Collector of Broach, it is 
as clear from them as this fact that the petitioner spoke therein not ODly of 
the Mamlatdar acting unauthorizedly and in an arbitrary manner, but also 
of the Collector himself acting so. Petition B says : * The reason is quite 
patent that, as stated in your petitioner’s petition of 7th instant, neither 
your direction for an inventory of the property nor the actions under it 
are within the purview of the revenue administration, and as such, non- 
official and absolutely unlawful and arbitrary.’ The defendants have as 
yet failed to show that their acts, even though they might not be under 
any particular law, are ‘ within the purview of the revenue administration.’ 

* * * What made me hesitate in giving my findings at once 

in favour of the plaintiff was her allegations in para. 7 of her plaint. There- 
in she says that ‘ the defendant No. 2, as Mamlatdar of Amod, wroogfully 
seized the property of the plaintiff in pursuance of the absolutely unlawful 
direction of the defendant No. 1 as Collector of Broach mentioned above.’ 
As said by the plaintiff’s pleader and her counsel, the defendants are 
sued not in their official, but in their individual, capacity. But, as said 
by me, I am sure the plaint could not have been drawn up by such a 
skilful counsel in the way it appeared to have been drawn up. The official 
capacities, said they, were mentioned merely as descriptive of the defend- 
ants. And after reading the petitions A and B, attached to the plaint, 1 
think that the explanation must be taken to be true. And supposing that 
I am not entitled to take into consideration the contents of the said petitions 
in judging of the matter, it cannot be gainsaid, that the matter must be 
judged of not from any isolated expressions in the plaint, but from the 
plaint taken as a whole. The plaint shows that the gist of the action is not 
that the defendants aoting in their official capacity exceeded their powers, 
not that they bad any authority or power to act in manner or form which 
they had no authority or power to act in, but that they had no authority 
or power to aot at all in the matter.” 
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The defendants appealed. 

Rao Saheb Vasudeo J. Kirtikar (Government Pleader) appeared for 
the appellants (defendants). 

Manckshah J. Taleyarkhan appeared for the respondent (plaintiff). 

Jardine, J.— The plaint sets forth the circumstances under which 
this suit was brought after a letter of notice appended to the plaint, by the 
widow of the Talukdar of Kerwada. in the [757] Court of the Subordinate 
Judge of the First Class against the Collector of Broach aDd the Mamlatdar 
of A mod. The lady claims damages fora continuing trespass; and the 
Subordinate -Judge has awarded to her Rs. 500. The facts are substan- 
tially undisputed ; the pleader for the plaintiff has stated that she is content 
with the relief given, ana has admitted that there was no improper animus 
on the part of either defendant, as has also been found by the Court below. 
It has not been contended that any serious pecuniary or other injury was 
done. 

The facts are that the Talukdar of Kerwada died on the 20th October, 
1891, leaving a widow (the plaintiff) and a minor son ; and that on the 
22nd’ October, 1891, the Mamlatdar, acting under the Collector’s order, 
accompanied with divers peons and others, entered the Talukdar s mansion- 
house, made an inventory of the moveables, took possession of some 
belonging to the plaintiff, and locked them up in the premises, and also 
locked up some of the rooms of the house so as to deprive the plaintiff of her 
use and enjoyment of the moveables and the rooms. The suit was brought 
on refusal made to remove the locks and restore the property and rooms. 


The main question argued here for the defendants in support of their 
appeal is whether the jurisdiction of the Subordinate Judge to try the suit 
is excluded by s. 32 of Act XIV of 1869. Two objections have been taken. 
First, it is said that the plaint is suicidal, in that the defendants are 
described iD the heading as Collector and Mamlatdar and that in para. 7 
the acts done are said to be done by them as such. . The Subordinate 
Judge has dealt fully with this point, and I concur id his views, lhe 
plaint and its appendages are to be considered a3 a whole ; and I am ot 
opinion that the use of the official titles is by way of description only. It 
is perfectly clear that the intention of the plaintiff was to sue these public 
servants, on the allegation that their acts had no real official colour about 
them. She sought to make them liable in their private capacity , ana 
applying this test to the words about suing in s. 32. and following Bankat 
v. Narayand), I hold that the Subordinate Judge had jurisdiction. 

[758] Any irregularity in description is immaterial under s. 578 of 
the Code of Civil Procedure and may be treated as superfluity Uajan 
Pedda v. Aroovala (2). The rest of the plaint is not, in my opinion, 
suicidal— I mean in the sense that the Subordinate Judge was bound, on 
perusal of it or merely after defendants’ pleading, to refuse jurisdiction 
under s. 32. Prima facie the act complained of is a wrongful act , and 
has been admitted at the hearing that no statute in existence or repealed 
ever conferred any jurisdiction on the Collector. It may be tha ton i goi 6 
to trial and proving that the act complained of was, whether tortio 
not, done in the course of official duty, the proper course would be to 
Subordinate Judge to dismiss the suit on the ground of want of jurisd.o 
tion. But this proof is matter of defence like justification under Act AViu. 


(1) 11 B. 370. 


(2) 2 M.I. A. 604 (612). 
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of 1850 — Venkat v. Armstrong (l) or in oases about notioe under s. 424 of 
the Oivil Procedure Code — Shahebzadee v. Fergusson (2), and to be proved, 
not merely alleged. Oopi v. Shcso (3) is direot authority on the question of 
the forum under s. 32 of Aot XIV of 1869. The Court there in dealing with 
the words in his official capacity ” say that “a prosecution by a function- 
ary is offioial when in carrying it on he is discharging a duty expressly 
or impliedly assigned to him by law.” And at p. 363 : “The allegation 
of an offioial justification must be made out by the individual sued a 9 a 
private person, and it must amount to more than a mere pretext or colour, 
as good faith is required in the discharge of all public functions that affect 
the persons or possessions of subjects of the Crown. For these reasons 
we must hold that the defendant, sued as a private person for an alleged 
wrong to the plaintiff, was rightly sued in the Court of the Subordinate 
Judge.” 

Now assuming, in the absence of any decision on the point, that the 
Subordinate Judge ought, on proof that che acts done by these officers of 
Government were done in an official capacity, to have dismissed the suit, 
we have to form an opinion on the evidence and cases as to whether they 
were acting in an official capacity. The cases I have quoted from Vols. 
11 and 12 of our Bombay Law Reports show that mere allegation of a 
defendant, [759] or his proving the consent or the order of an official 
superior, does not satisfy s. 32 of Act XIV of 1869. In Gopi v. Sheso the 
test applied is whether the officer is discharging a duty expressly or impliedly 
assigned to him by law. This is the ratio decidandi of Waman v. Dip- 
chandiA) and apparently of Swamirayacharya v. TheCollectorof Dharwar{ 5). 
There must be good faith on the part of the officer as distinguished from 
mere pretext or colour. There are very few reported cases on s. 32 of Act 
XIV of 1869 on this point. But those just cited seem to recognize the 
same principles as have been applied by the Courts to protection by notice. 
Thus the wider words of 8. 424 of the Civil Procedure Code “ in respect of 
an aot purporting to be done by him in his official capacity ” have been 
interpreted by the light of the English decisions, Shahebzadee v. Fergus- 
son{ 2), to some of which I will refer presently. The same introduction of 
the element of good faith governs the interpretation of s. 86 of the 
Bombay Municipal Act of 1873 — Ranchhod v. The Municipality of 
Dakar (6) and the corresponding enactment in Bengal — Chunder v. 
Obhoy (7). Again, in Imperatrix v. Ganu (8), we held, after considering 
many authorities in a case of notice turning on s. 42 of Bombay Act 
VIII of 1867, thfrt “ the protection extends to official acts done in good 
faith and which may reasonably be supposed to be done in pursuance of 
official duty, even though legal powers may be exceeded, but not to acts 
for which there is a total absence of authority.” All these decisions show 
that the Courts will not treat an act as official merely because at the time 
of doing it, or when defending the suit, the officer asserts, however unrea- 
sonably, that his action was official. This view, which is very fully stated 
in the English cases, is that adopted by the Judge below, although pressed, 
as this Court has been, by arguments which ignored the decisions ; he used 
more language of hyperbole than was wanted. 

This is a convenient place to notice the motive of the defendants’ 
action. It is undisputed that the Collector wished to [760] protect the 

(1) 3 B. H.O.R.A.O.J. 47. (2) 7 0. 499. (3) 12 B. 858. 

(4) P. J. (1888), p. 121. (5) 15 B. 441. (6) 8 13. 421. 

( 7 ) 6 0 . 8 . 

(8) Criminal Ruling No. 51 of the 22nd August, 1889. (Rat. Unrep. Cr. Cases. 486). 
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interest of the minor by making an inventory of the moveable property, 
conduct which in the cases about the executor de son tort has been held to 
bo friendly, similar to the feeding and cariDg for the children. All the 
placing of locks and keys was ancillary to the securing of the moveables, 
and there was no harshness used, but much respect paid to the feelings 
and position of the widowed lady. The learned Government Pleader 
declined to admit that there was any tort. His argument was that 
talukdars being a soignorial class receive special treatment from the Govern- 
ment ; and that as their minor sons require more instant protection of 
their pecuniary interest on the death of the father, the Collector has a right 
to act in the manner charged, as if, irrespective of statute, there was a 
prerogative of the Crown as 'parens patrice, which he may exercise under 
the authority of the Governor in Council. To this Mr. Maneksha replied 
that the Collector is the creature of statute law ; and that the Legislature 
has made what it thinks sufficient provision by enacting Act XIX of 1841 
and Act VIII of 1890. I am of opinion that Mr. Maneksha’s argument 
is sound ; even a Governor's powers about prerogative matters are limited 
Rex v. Symons (1) mentioned in Forsyth’s Constitutional Law, 370. The 
function of protecting minors and their property has long been vested 
in the Adalats. and it is hard to understand bow the Collector defendant 
could suppose that he bad any authority in the matter except to move the 
Civil Court. 

Some evidence has been given that former revenue officers have aoted 
in the same way as regards the moveable property of deceased talukdars in 
the Collectorate of Broach and with the approval of the Governor-im 
Council. These precedents are but feeble proof of legality, as is said by Lord 
Denman in Stockdale v. Hansard (2) ; and I come to the opinion that the 
acts done are not to be justified by earlier praotice in the face of the provi- 
sion made by the statutes. 

The last question is whether the Collector and the Mamlatdar, though 
not justified by the law, though without authority to act as they did - ha “ 
any colour or reasonable ground for supposing [ 761 ] that they had Cook 
v. Leonard (3); Greenway v. Hurd (4); Gann v. Clipporton (5) and other cases 
collected in Addison on Torts in the Chapter on Notice. Most of these cases 
as well as those in the Indian books deal with suits about misuse or excess 
of powers conferred by statute. Here the defendants acted without statute 
at all. It is not a blunder of construction, as in R. Ragunada v. Natna- 
muni (6). The Government Pleader has urged that there was an honest 
belief and that this belief, even if erroneous, was justified by the former 
precedents. But there was a total absence of authority, which appears to 
me to bring this case outside the definition of official capacity as the p rase 
in s. 32 of Act XIV of 1869 is construed in Gopi v. Sheso. 

In Spooner v. Juddow (7) the privilege conceded to a public officer of a 
special forum is treated as a protection. Lord Campbell observes . ur 
books actually swarm with decisions * * and there can be do ru e more 

firmly established than that if parties bona fide and not absurdly, believe 
that they are acting in pursuance of statutes, and according k° * a ! 7 » * are 
entitled to the special protection which the Legislature intended or em, 
although they have done an illegal act.” The Judicial Commi ee 
evidently apply the decisions about notice to the matter of an excep 


(1) 2 Strange, Madras R. 93- 

(3) 6 B. and C. 351. (4) 4 Term R. 555. 

(6) 6 M. H. C. R. 423 (441 and 448). 


(2) 9 A. and E. 1, 155. 
(5) 10 A. and E. 589. 
(7) 4 M.I.A. 353 (379). 
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of jurisdiction. Following so high an authority I am willing, in the 
absence of reported decisions, to hold that they apply to the exception 
of jurisdiction made by 8. 32 of Act XIV of 1869 and to extend its 
purview so as to exolude from the Court of the Subordinate Judge 
those cases of misuse, omission or excess of powers, which lie between a 
mere foolish imagination and a perfect observance of a statute — Gann 
v. Clippertan (!•). But I do not think the Privy Council, in the language used 
by Lord Campbell in Spooner v. Jiiddoiu or Mr. Justice West in Gopi v. 
Sheso inoludes in the exception of jurisdiction cases like the present where 
there has never been any authority at all under the common law or any 
‘ statute. Public officers must not be presumed wholly ignorant of such 
statutes as Act XIX of 1841 and Act VIII of 1890. The distinction of 
powers and [762] duties of the Collector and the Judge is ancient and 
well-known. It has been held in England that a mere general persuasion 
of an officer about his official powers is not enough to confer the protection 
of notice — Kine v. Evershed (2), and there appears to be no Indian decision 
which applies the doctrine of protection to a case like the present. 

The Collector might under s. 8 of Act VIII of 1890 have moved the 
District Court for an order under s. 12 for temporary custody and protec- 
tion of the property. It has been hold that when appointed by the Court 
to take charge of the property of a minor, a Collector is an officer within 
the meaning of s. 32 of Act XIV of 1869 — Narsingrav v. Luxumanrav (3), 
Mohan v. Haku(4)» But the inference is that until appointed be cannot be 
so regarded. See, too, The Collector of Bijnor v. Munuvar(5) and Shahcb- 
zadee v. Fergusson (6). 

Owing to a mistake of law, the Collector and the other defendant 
have, in my opinion, acted wholly without authority. They might have 
used the power conferred by Act VIII of 1890 and possibly obtained an 
order. They are liable in damages — Sinclair v. Broughton (7). I would 
add that although the previous decisions on s. 32 of Act XIV of 1869 
show that, if a plaintiff desires to sue a public official in his private 
capacity, be may bring the suit in the Court of the Subordinate Judge 
or the Court of Small Causes, there will still be a tendency to sue in 
the District Court which has a plenary jurisdiction. Otherwise the 
plaintiff takes the risk of his plaint being rejected or a reference made 
to the High Court ; and even if be succeeds in the original Court, the 
objection to the jurisdiction may have again to be faced in a Court of 
appeal. 

Since the hearing I have considered the older law, s. 43 of Reg. II 
of 1827. The exception of jurisdiction was made where it appeared 
“ that the defendant is a public servant, and that the suit is brought for 
acts done by him in his public capacity.” Then the Native Commissioner 
had to send up the [763] suit to the Judge. The change of language 
made in 1869 does not appear to me to signify any change in the law. 
I would for these reasons confirm the decree, although I have the mis- 
fortune to differ with my brother Ranade on the interpretation of the 
law. 

By operation of s. 575 of the Code of Civil Procedure the Court 
confirms the decree. Costs on the appellants. 


(1) 10 A. & E. 589. (2) 10 Q B. 143. (3) 1 B. 318. ; (4) 4 B. G38 

(5) 3 A. 20. (6) 7 C. 499. (7)9 C. 341. 

1513 


1896 

March 9. 

Full 

Bench. 

21 B. 784 

(F.B.). 


B XI— 65 



1896 

March 9. 

Full 

Bench. 

21 B. 754 
(F.B.). 


21 Bom. 764 Indian decisions, new series [Yol. 

Ranadk, J.— The chief question that was argued before us by the 
appellants’ pleader relates to the jurisdiction of the lower Court to enter- 
tain this suit under the bar created by s. 32 of Act XIV of 1869. The 
que-'Mon is one of the proper forum, and not of the protection of the 
officer- concerned. These two points do not appear to have been suffi- 
cin’ )\ distinguished by the learned Judge of the lower Court. He held that 
the question of his own jurisdiction to try the suit depended for its decision 
Uh ou the question whether the Collector, Mr. Allen, had authority or 
power to act in the matter. If the act was done under no law or authority, 
it could not, in the Subordinate Judge’s opinion, be said to have been 
done in the Collector’s or Mamlatdar’s official capacity as such Collector or 
Mamiatdar, and, therefore, it was their private act, and in respect of such 
an act the Collector and the Mamiatdar could be sued as defendants in the 
Subordinate Judge’s Court. The Subordinate Judge held that defendants 
had failed not only to snow that their act *as supported by any particular 
law, but that it fell within the purview of the revenue, judicial, or any 
other administration. 

I am unable to accept the correctness of this description of the 
defendants' conduct in the present case. The plaintiff herself in her 
plaint charged defendant No. 2, as Mamiatdar, with having seized her 
property in pursuance of the absolutely unlawful direction of the defendant 
No. 1, as Collector of Broach. It is true that in her petitions A and B, 
plaintiff gave an indication that she intended to sue the defendants in 
their private capacity. The first question, which the lower Court bad to 
decide, was thus, whether, under the circumstances, this intimation could 
by itself change the character of the suit. This Court has held that even 
where an amendment had been made in the plaint itself to the effect that 
a certain [7643 forest officer was sued in his private, and not in his official, 
capacity, such an amendment did not remedy the defect of jurisdiction. 
Such description by the plaintiff in his suit, (or as in this case in 
supplementary petitions), cannot alter the character of the suit which 
must be determined from the contents of the plaint itself, and a considera- 
tion of the position occupied by the defendant” — Woman v. Dipchand (1). 
To the same effect are the decisions in Wamnaji v. Balkrishna (2) and 

Martond v. Mahadji (3). , . 

It is indeed suggested in the judgment of the lower Court that 

in all these cases the officers concerned were alleged to have misused 
the powers conferred upon them by law, whereas in the present case, 
there was no such law or authority which conferred any power on 
the defendants to interfere in the way they did. And in support of this 
view, reference wa 9 made by the respondent’s pleader to Bankat v. 
Naraya?i (4) and Gopi v. Sheso (5) where this Court recognized a distinction 
between an officer's private and official acts. In one of these oase9, 0 
officer concerned was sued for defamation, and in the other for malioious 
prosecution. These acts were held by this Court to be private and persona 
acts of tbe officers concerned, and a9 such rendered them amenable o e 

jurisdiction of the Subordinate Judge’s Courts. . 

Accepting tbe test laid down in T Vaman v. Dipchand , it must be se 
whether the defendants' act in this case can be regarded as id,)hng wl .. in 
the category of the aots complained of in that case, or in Wamnaji v- 
Balkrishna and Martand v. Mahadji , or within the olass of cases re err 


(1) P. J- (1898), p. 121. (2) P.J. (1888), p. 122. (3) P.J. (1876), p. 161. 

(4) II B. 370. (5) 12 B. 358. . 
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to in Bankat v. Narayan and Gopi v. Shcso. The question for considera- 
tion, it must be again noted, is not a question of the legality or otherwise 
of the act, but a question of the proper forum, the power of the Court to 
adjudioate upon the legality or otherwise of the act. The aots complained 
of are that the defendant No. 2, by the order of defendant No. 1, went to 
plaintiffs place soon after the death of her husband, the Thakore, and in 
[766] the presence of plaintiff’s men made out lists or inventories of the 
deceased Thakore’s property and the property in plaintiff’s possession, 
both of which were admittedly mixed up together, professedly, in the 
interest of his minor son, and put locks and seals upon some room or 
rooms in plaintiff’s occupation along with plaintiff’s locks and seals. 
It is admitted that no undue severity was shown on the occasion, 
and that no pressure was put upon the plaintiff or her men in the 
performance of this process of temporary sequestration. It is admitted 
also that if the defendant No. 1 had first moved the District Court, and 
had then, under the powers conferred by Act XIX of 1841 and Act 
VIII of 1890, proceeded to make out the lists and place locks upon 
the boxes and rooms, defendants’ acts would have been perfectly 
justified. The report of the defendant No. 1 to his official superior, 
the Revenue Commissioner, shows that an aDplioation to the District 
Court was contemplated as an accompaniment to the making of 
the inventory, and it further appears that the Revenue Commissioner 
and also the Government approved of the steps taken by ths Collector. 
The proceeding in anticipation of the orders of the District Court was no 
doubt irregular and unusual, but the immediate question before us is 
whether the making of the inventory and the locking up of the rooms 
were, by reason of this omission, private and personal acts of the 
defendants, or whether they were performed by them as such officers in 
their official capacity. The Collector, when he is appointed to take charge 
of a minor’s estate, is so appointed in his official capacity as Collector, and 
he cannot, as such, be sued in the Subordinate Judge’s Court for acts done 
or omitted as guardian and administrator — Narsingrav v. Luxumanrav(l); 
Mohan Ishwar v. Haku Rvpa (2). The Collector’s proceeding as 
Municipal Commissioner has been similarly held to be an act done by him 
in bis official capacity — Gangadhar v. The Collector of Ahmednagar (3). 
To the same effect is the ruling in Swamirayacharya v. The Collector of 
Dharwar (4), where the Court held, without deciding whether the act 
complained of [766] (the destruction of certain testimonials) was right or 
wrong, that the District Court alone was the proper forum to inquire into 
the question of legality. The power of the lower Court to inquire into the 
question whether defendants' act was right or wrong, presupposes that it 
had jurisdiction to inquire into such a complaint against an officer for such 
an act committed by him. 

All the cases decided under Act XVIII of 1850 that have been 
reported, whether plaintiffs succeeded in establishing the illegality or 
abuse of power, or whether they failed to do so, appear to have been 
instituted in the District Courts, or on the Original Side of the High Courts. 
I have not come across a single case where officers have been sued for 
acts purporting to be done in their official capaoity in the Subordinate 
Judges’ Courts : see Ammiappa v. Moulavi Mahomed (5) ; Shahebzadee 


(1) 1 B. 320. (2) 4 B. 641. (3) 1 B. 628. 

(4) 16 B. 441. (6) 2 M H. 0. R. 443. 
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V. Ferqv.sson (1) ; Sinclair v. Brighton (2) ; Spooner v. Juddow (3) ; 
Collector of Sea Customs, Madras v. Pnnniar Chithambaram (4) ; 
Scshaiyanqar v. B. Raghunatha Bow (5) ; Vinayak v. Bai Itcha (6) ; 
Vcnkat Shrinivas v. Armstrong (7) ; Meghraj v. Zakir Hussain (8). 

I cannot bring myself to believe that if the question of the power of 
the Subordinate Judges’ Courts to entertain such suits depended entirely 
on the proof or otherwise of want of legal authority, no objection would 
have bpen taken to the institution of these suits in the District Courts 
in cases where the defendants were shown to have acted illegally and 

ultra vires. _ t 

The English decisions under local Acts, which require notice to be 
given to public servants when they are sued in respect of acts performed 
by them in pursuance of, or in execution of, their statutory powers, are 
very useful as guides in determining the principles on which protection 
to such officers may be granted or disallowed. They are net of such use 
when the question is one of the jurisdiction of Subordinate Courts over 
[767] certain class of persons in respect of a certain class of acts. 
The Subordinate Judges’ Courts are not Courts of plenary jurisdiction. 
The English law recognizes a distinction between the Judges of Superior 
Courts and Judges of Inferior Courts of Record. In regard to this last 
order of Courts, it has been laid down that the Judge of such a Court 
must have before him some cause of action into which he has by law, 
authoritv to inquire, or his proceedings will be extra judicial— Addison 
on Torts, p. 654, 6th Ed. In regard to revenue officers and tax col- 
lectors, it has been held that if a tax is not legally payable, but is demand- 
ed bena fide by a tax collector who intends to act rightly, and has fair 
and reasonable ground for his belief that he has authority, such a Collector 
is entitled to the statutory protection (Addison on Torts, p. 779). It 
will be otherwise if the same Collector takes a bribe, or extorts money 
under colour of authority. The distinction here pointed out is really 
the same distinction which has been noticed above as having been made 
by this Court between private and official aots — Waman v. Dipckand, 
Wamnaji v. Balkrishna, Bankat v. Naraijan, and Gopi v. Sheso. . The 
statutory notice referred to in these Acts corresponds to the provisions 
of s. 424 of the Civil Procedure Code. This provision does not furnish 
any clue to the order of Courts in which such suits must be brought. That 
is a separate question by itself, to be determined by a consideration of the 
class of persons and the acts of such persons complained of. The question 
of the legality or illegality or warrant of authority has to be raised and 
decided before a properly constituted Court, and it appears to me to be 
begging the question to make the Court’s jurisdiction depend upon its hrst 
assuming to itself and exercising the power of deciding the merits of the 
case, as has been illustrated in the present case. The English cases 
Norris v. Smith (9), Cook v. Leonard (10), Kine v. Evershed(ll)— ;only lav 
down the principle on which protection should or should not be given to a 
public officer sued in his official capacity for alleged irregularities ^ ft buse 
of power. The common law on the subject has been enacted in Act AVI 
of 1850 in this country, and [768] these decisions are of great value 
in interpreting the provisions of that enactment. There is no distinction 


(1) 7 C. 499. 

(4) 1 M. 89. 

(7) 3 B. H. C. R. A. G. 
(9) 10 Ad. and E. Rep. 
(11) 10 Ad. and E. Rep, 
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(5) 5 M. H. C. R. 345. 
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516 



XI.] WILLIAM ALLEN V. BAI SHRI DARIABA 21 Bom. 769 

between the English and Indian law on the subject of the protection to be 
given to Judioial and Revenue officers. But the provision which limits 
the jurisdiction of Subordinate Judges' Courts in respeot of certain classes 
of persons and certain acts of such persons has nothing corresponding to 
it in English law. This limitation is of very old standing, and was obvi- 
ously laid down for other reasons than those which regulate the limits of 
just protection. The test of the application of this limitation must be 
other than one whioh turns on illegality or want of authority. This test 
must depend upon the character of the person and the nature of the aot, 
and its surrounding oiroumstances. Judged by this test, there is noth- 
ing in the order of defendant No. 1 to make an inventory of the minor’s 
property which was in itself so completely beyond the limits of his 
official duties as to suggest that the act was, like a private assault or 
defamation, his own unofficial personal misconduct. 

For all these reasons, lam satisfied that the lower Court was in error 
in assuming to itself a jurisdiction which did not belong to it. The con- 
duct of the defendant No. 1 in subsequently filing a written statement in 
his private capacity, and raising the same defence again, did not confer on 
the lower Court a jurisdiction which it did not already possess. 

I am of opinion accordingly that the decree of the lower Court must 
be reversed, and the plaint returned to the plaintiff to be filed in the proper 
Court. 

The Judges having thus differed, and the decree of the Subordinate 
Court being confirmed under s. 575 of the Civil Procedure Code (Act XIV 
of 1882), the defendants preferred an appeal under the Letters Patent, and 
the case was argued before a Full Bench composed of Farran, C. J., and 
Parsons and Candy, JJ. 

Rao Saheb Vasudeo J. Kirtikar (Government Pleader) aDpeared for 
the appellants (defendants). — The evidence shows that it has been the 
practice in the district for the Collector to take charge of the property of a 
minor Thakore on his father’s death. That is what was done here. The 
defendants acted simply in their official capacity. The death of the Thakore 
was, according [769] to practice, reported by the patel to the Mamlatdar, 
who in his turn made a report to the Collector. The Collector directed 
the Mamlatdar to make an inventory of the property and to take pre- 
cautions for its safety. The Mamlatdar gave due notice to the plaintiff 
that he was going to make the inventory. He subsequently made the 
inventory and locked up the property. He gave to the plaintiff what she 
claimed to be hers. The matter was duly reported to Government, and it 
passed a resolution (Ex. 81) on the 14th November, 1891, approving of the 
action taken by the Collector. In all these proceedings the Collector acted 
in his official, and not in his private capaoity. The plaint itseif admits 
(paragraph 7) that the acts done by the defendants were done by them in 
their public capacity. Under these circumstances 8. 32 of the Civil Courts’ 
Jurisdiction Act (Bombay Act XIV of 1869) is applicable, and the suit 
ought to have been brought in the District Court. The expressions “public 
capacity ” and “ offioiai capacity ” are synonymus. The defendants acted 
as agents of Government, and, therefore, as public officers — Waman v. 
Dipchand (1) ; Wamnaji v. Balkrishna (2) ; Martand v. Mahadji (3) ; 
Swamirayacharya v. The Collector of Dharwar (4). 


(1) P. J. (1888), p. 121. (2) P.J. (1888), p. 122. 

(3) P. J. (1876), p. 161. (4) 15 B. 441. 
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Manekshah J. Taleyarkhan appeared for the respondent (plaintiff). — 
The Mamlatdar took possession of the plaintiff’s property as well as the 
minor’s property. It is admitted that some of the plaintiff’s property was 
taken and locked up, and notwithstanding our application to the Collector 
it wa3 kept in attachment. We contend that neither the Collector nor 
the Mamlatdar had any authority to take possession of the property of the 
minor and much less to take the plaintiff’s property. The defendants 
acted beyond the scope of their authority and, therefore, they are per- 
sonally liable. No doubt when a Government officer is sued in his official 
capacity, the suit must be brought in the District Court. But the defend- 
ants here are not sued in their official capacity : therefore, the Subordinate 
Judge’s Court had jurisdiction to entertain the suit. The test is whether 
the Collector acted as the agent of the Secretary of State. The Secretary 
of State would be liable only when the Collector does an act within 
£770] the scope of his authority and not otherwise — Addison on Torts 
(7th Ed.), p. 95. 

As to the allegation that it is the practice for the Collector to take pos-. 
session of a minor Thakore’s property, we contend that an illegal practice 
cannot authorize an act which itself is illegal. The patel no doubt reports 
the death in his official capacity, but that report does not justify the 
Collector in seizing the property. The power to take charge of a minor’s 
property is given to the Court under special enactments, but the Collector 
cannot take any action in the matter on his own authority. It cannot be 
said that the Collector acted within the scope of his authority, though 
improperly. If a Court acts without jurisdiction, the order passed by it is 
an invalid order. But it is acting within its jurisdiction it may do an act 
which is wrongful and yet it may be protected — Wamnaji v. Balkrishnad ) ; 
Gopi v. Sheso (2), Shahebzdee v. Feryusson (3). 


JUDGMENT. 


The judgment of the Full Bench was delivered by 
Parsons, J.— -The decision of this appeal depends upon the meaning 
to be attached to the words “ any officer of Government in his official 
capacity ” which occur in s. 32 of the Bombay Civil Courts’ Act, 1869, 
which enacts that “ No Subordinate Judge or Court of Small Causes shall 
receive or register a suit in which the Government or any officer of 
Government in his official capacity is a party.” That section was founded 
upon a provision contained in the older legislation upon the same subject, 
which is to be found in s. 43 of Reg. II of 1827, which barred the Native 
Commissioner from taking cognisance of suits brought against a public 
servant for acts done by him in his public capacity. 


These provisions are not exceptions or pleas intended for the protect- 
ion of officers of Government. They are limitations imposed for what 
may be styled reasons of public policy upon the jurisdiction of Courts of 
lower grade than the Court of the District Judge to whom such lower 
Courts are directed to refer the plaintiff in cases coming within the 
purview of the section. The [771] decisions, therefore, upon statutes 
which confer immunity on, or afford protection to, officers or publio bodies 
acting or purporting to act in a certain oapacity do not appear to us to 
afford assistance in dealing with questions which arise under the above 
section. 


(1) P. J. (1808), p. 122. 


(2) 12 B. 858. 
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Upon the oonstruotion of bheseotion it has been ruled, and we agree 
with that ruling, that the question cannot be determined by the description 
given by the plaintiff himself of his suit. He oannot select the forum of 
jurisdiction by a statement that he sues the officer of Government not in 
his official capacity but as a private individual. This question of the Court 
in which the suit is to be tried must be determined from the contents of 
the plaint and a consideration of the positiou occupied by the defendant. — 
Waman v. Dipchand (1). The same ratio decidendi was observed in 
Swamirayacharya v. The Collector of Dharwar (2), where the Court looked 
to see not whether the acts were legal or illegal, but whether the acts 
done by the Collector were done by him in his offioial oapacity. 

The substanoe of the plaint in the present case is this. The first 
defendant is described as the Collector of Broach, and the second defend- 
ant as the Mamlatdar of Amod. The plaintiff is the widow of the 
Thakore Raising. She says that, on the death of Raising, defendant No. 1 
direoted defendant No. 2 to make an inventory of the property left by the 
deceased, and that the defendant No. 2 came and took possession not 
only of the property of the deoeased, but of the personal property of the 
plaintiff, viz., cash, clothes, ornaments, &o., of the value of Rs. 35,000. 
The cause of action is pub down as accruing against both the defendants 
on or about the 22nd October, 1891 tbe date on which defendant No. 2 
as Mamlatdar of Amod wrongfully seized the property of the plaintiff 
in pursuance of the absolutely unlawful direction of the defendant 
No. 1 as Collector of Broach. Plaintiff prays for Rs. 5,250 damages for 
the wrongful seizure of her property and for its restoration. 

From this it will be seen that the defendants are expressly 
sued for acts done by them in their capacity as officers of Government 
— the one as Collector, the other as Mamlatdar. The [772] evidence 
taken in the case also shows that the defendants acted throughout 
as officers of Government in their official capacity. The Thakore died on 
the 20bb October,' 1891. The patel of the village reported his death 
officially to the Mamlatdar (defendant No. 2), and the Mamlatdar reported 
it officially to the Collector (defendant No. 1). The Collector issued an 
official order to the Mamlatdar to go and make an inventory of the 
property of the deceased Thakore and take precautions for its security. 
He also made an offioial report of what he had done to the Revenue 
•Commissioner (Ex. 80, 26th October, 1891). The Revenue Commis- 
sioner sent on the report to Government, and Government passed a 
resolution on tbe 14th November, in which they approve of tbe action of 
the Collector. In obedience to tbe order cf his official superior, the 
Mamlatdar went to the bouse of the deceased Thakore, and after giving 
due notice to the plaintiff made the inventory. It is said that he offered 
to allow the plaintiff to take what property she required, and he placed 
his seal of office on the boxes, &e., in which the rest of the property was 
looked up. 

It has been argued before us that the acts of the defendants were 
wholly illegal and unjustifiod by any Act or Regulation, and that, therefore, 
they cannot be offioial aots. This argument, however, begs the whole 
.question. An official act is nob necessarily a legal act ; it may be a most 
illegal one. The Legislature has not, as we have pointed out, in the 
section under discussion given any immunity or protection : all it has done 
is to provide a particular forum for.Jbhe trial of suits against Government 
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officers for acts done by them in their official capacity. The question then 
turns not on whether the acts were legal or illegal, right or wrong, justifiable 
or unjustifiable, but on whether the acts were or were nob official acts: 
acts, that is to say. done by the officer acting and purporting to act in an 
official capacity. In the present case there can, we think, be no possible 
doubt that the defendants were acting officially. 

We, therefore, reverse the decrees of the lower Courts and order the 
plaint to be returned to the plaintiff for presentation to a proper Court. 
We order the plaintiff to pay defendants’ costs throughout. 


Decrees reversed. 


21 B. 773. 

[773] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 

BUDHO ( Original Plaintiff), Appellant v. Keso AND ANOTHER 
( Original Defendants) , Respondents .* [25th February, 1896. J 

Jurisdiction — Subordinate Judge — Patel and kulkarni of village— Official act— Impress- 
ment of bullocks by palel and kulkarni of village for use of Government officer - Suit 
for damage - Act X of 1876 — Act XIV of 1869, s. 32. 

The patel and kulkarni of a village having impressed a pair of bullooks belong- 
ing to the plaintiff for the use of an abkari inspector, the plaintiff sued them for 
damages iu the Court of a Subordinate Judge. The defendants pleaded (inter 
alia) that the Subordinate Judge had no jurisdiction to try the suit under the 
Bombay Revenue Jurisdiction Act (X ol 1876). 

Held, that the suit was properly instituted iu the Court of the Subordinate 
Judge, as the defendants were sued in their private capacity. 

It is not clear that the rules about impressment of carts found in Chap. I of 
Nairne’s Revenue Hand-book actually order the village patel to impress carts 
against the owner’s will : neither is it clear what officers are to be supplied. 
There is nothing to show that any law ever imposed this duty on a kulkarni, or 
that provision was made after the repeal of the Regulation of 1818 as regards 
patels except for military bodies. 

Second APPEAL from the decision of G. C. Whitworth, District Judge 
of Kbandesh. The defendants, who were the police patel and the Kulkarni 
of a village, impressed a pair of bullocks belonging to the plaintiff for the 
use of a district abkari inspector. The plaintiff sued them in the Court 
of the Subordinate Judge to recover damages for their wrongful act. 

The defendants pleaded that under the Bombay Revenue Jurisdiction 
Act (X of 1876) the Subordinate Judge’s Court had no jurisdiction to try 
the suit. 

The Subordinate Judge held that he had jurisdiction and awarded 
the plaintiff’s claim. 

In appeal the District Judge reversed the decree and reierred the 
plaintiff to the District Court. In his judgment he said: — 

“ When this appeal was first argued before me, the question of juris- 
diction was considered mainly with reference to the Bombay Revenue 
Jurisdiction Act (X of 1876). I have had the point re-argued to-day with 
reference to the Bombay Civil Courts Act, 1869. Section 32 of this Act- 
seems to me to bar the jurisdiction of the Subordinate Judge. It is argued 
that the defendants are not sued in their offioial capacity, because they 
were not legally entitled to do the act complained of. But there would 1 

I, .• • Second Appeal No. 470 of 1895. . 1 

m. 
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be no [774] oooasion for this provision of law at all if it were not meant to 
cover the oases of aots which though not justifiable, are yet done in au 
otfioial oapaoity. Besides, it seems to mo clear that the patel and kulkarni 
were aoting in their offioial oapaoity when they impressed cart9 for a Gov- 
ernment officer’s use. And, indeed, it is a part of the complaint that they 
did the act by virtue of their official position ( amalache balane). If they 
were aotuated by spite or by any improper motive in impressing the 
plaintiff's bullooks in particular, the case might be a proper one for 
damages. But still the cause of action would be an abuse of official 
power and not a private aot. 

From this decision the plaintiff preferred a second appeal to the High 
Court. 

Shivarm Vithal Bhandarkar, for the appellant-plaintiff. — Defendants 
were not sued in their official oapacity, and the Subordinate Judge has 
jurisdiction : see William Allen v. Bai Shri Dariaba (1). The defendants 
had no power to impress the bullocks — In re the petition of Roklimaji (2) ; 
Bankat Hargovind v. Narayan (3) ; Gopi v. Shesho (4). 

Balaji Abaji Bhagavat, for the respondents-defendants. — Officers, 
such as the patel and kulkarni, are required to render assistance to 
Government officers : see Act II of 1843, s. 2, and Bombay Act III of 
1874, ss. 83 and 84. The acts of the defendant, therefore, were done in 
their official capacity. 

JUDGMENT. 
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JARDINE, J. — We do not think that the plaint shows on the face 
of it that the suit was one which under s. 32 of Act XIV of 1869 could 
only be instituted in the Court of the District Judge. The authorities 
show that the plaintiff suing an official in his private capacity is not 
bound in the first instance to go to that Court. It is open to the defendant 
official when sued in his private capacity to allege and prove as a defence 
that the act done, whether tortious or not, was done in the discharge of a 
duty expressly or impliedly assigned to him by law — Gopi v. Shesho (4). 
In that case also it is said that the allegation of an official justification 
must amount to something more than a mere pretext or colour. 

We do not think it a justification that an abkari officer ordered the 
bullocks to be taken by force. We do not understand why the District 
Judge considered the act of impressment official. [775] Regulation IV of 
1818, s. 52, was repealed long ago. Regulation XXII of 1827, Chap. 7, only 
applies to military forces on the march. As remarked by the Subordinate 
Judge, the rules about impressment of carts found in Chapter I of Nairne’s 
Revenue Hand-book were held in In re the petition of Rakhmaji (2) not 
to have the force of law. It is not clear that these rules actually order 
the village patel to impress carts against the owner’s will, neither is it clear 
what officers are to be supplied. There is nothing to show that any 
law ever imposed this duty on a kulkarni, or that provision was made 
after the repeal of the Reg. of 1818, as regards patels, except for military 
bodies. The decision in Rakhmaji's case was passed in 1885 ; and we 
think we must treat the law as generally known, and hold that the 
defendants patel and kulkarni did not act with due care and attention 
or under colour of office in seizing the plaintiff’s bullocks. The Court 
reverses the decree of the District Judge aad restores that of the 
Subordinate Judge, with costs of both appeals on the respondents. 

Decree reversed. 

(1) 21 B., 754. (2) 9 B. 553. (3) 11 370. (4) 12 B. 358, 
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APPELLATE CIVIL. 

Before Sir C. Farran, Kt., Chief Justice, and Mr. Justice Parsons. 

CHINAYA (Original Applicant), Applicant v. Gangava AND 

Another ( Original Plaintiff ), Opponent .* [3rd March, 1896.] 

Execution— Decree — Mamlatdar- Dispose s.ion of a thirdperson not a party to suit— 

Jurisdiction of Mamlatdar — Remedy of a person so dispossessed — Civil Procedure 

Code ( Act XIV of 1382), 3. 622— Practice — Procedure. 

G. got a decree for possession against P. in a Mimlatdar’s Court. In execu- 
tion the Mamlatdar directed the ouster of C., who was in possession and who was 
not a party to the decree. 

H eld, that the Mamlatdar’s order for the execution of the deoree by the ouster 
of C. was without jurisdiction, and that it should be set aside under s. 622 of the 
Civil Procedure Code (Act XIV of 1882). 

[F., 24 B. 397 ] 

Application under the extraordinary jurisdiction (s. 622 of the Civil 
Procedure Code, Act XIV of 1882) against the order of Rao Saheb S.V. 
Mensenkai, Mamlatdar of Belgaum. 

[776] Suit for possession. One Gangava kom Nagappa Pujari sued 
Parapa bin Irama for possession of certain land. At the hearing of the 
suit, fche present applicant Chinaya bin Sidapa applied to be made a party 
on the ground that fche suit was collusive and brought in order to deprive 
him of the land which was his and in his possession. The Mamlatdar 
rejected bis application and on the same day (20fch June, 1895), allowed 
fche claim on fche defendant’s admission and passed a decree for fche 
plaintiff. On the 8th August fche Mamlatdar issued an order to fche village 
officers to execute fche decree, but fche applicant successfully resisted execu- 
tion and informed the Mamlatdar to that effect on the 13th August, 1895, 
submitting that he was not liable to be dispossessed in execution of fche 
decree. On fche 31st August, 1895, fche Mamlatdar again issued an order 
to fche village officers to execute the decree, and they having proceeded to 
execute it, the applicant applied to fche High Court under its extraordinary 
jurisdiction and obtained a rule nisi to set aside fche order of fche Mamlat- 
dar. The rule now came in for hearing. 

Vasudeo G. Bhandarkar appeared for fche applicant in support of the 
rule : — We ought not to be dispossessed. The decree was passed in a suit 
to which we were not a party. We are, therefore, not bound by it. The 
Mamlatdar made an order for delivery of possession by any person who 
might be in possession. He had no jurisdiction to pa3S such order 
(Nathekha v. Abdul AUi (1), and fche High Court may set the order aside 
imder 8. 622 of the Civil Procedure Code (Act XIV of 1882). 

Balaji A. Bhagavat appeared 2for opponent No. 1 (plaintiff) to show 
cause : — This rule must be discharged. If fche applicant has been wronged, 
his remedy is by suit, not by application under s. 622 — Kasam Saheb v. 
Maruti (2) ; Govinda v. Naiku (3). 

JUDGMENT. 

Parsons, J. — The order of fche Mamlatdar of fche 31afc August, 1895, 
directing execution of the decree obtained by fche opp onent in a suit against 

• Application No. 235 o l 1895 under the Extraordinary Jurisdiction. 

(1) 18 B. 449. (2) 13 B. 652. (3) 10 B. 78. 
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his tenants by the ouster of the applicant who was no party to that suit, 
was beyond the jurisdiction of the Mamlatdar — Nathekha v. Abdul ALli (1). 

[777] We reverse the order. If, however, the applicant has actually 
been dispossessed under that order, his remedy to reoover possession is, 
as pointed out in Kasam Saheb v. Maruti (2), by suit either before the 
Mamlatdar or in a Civil Court. 

We give applicant his oosts in this Court. 

Order reversed. 


21 B. 777. 

APPELLATE CIVIL. 

Before Sir G. Farran , Kt., Chief Justice , and Mr. Jiistice Parsons. 


Bhau and OTHERS ( Original Defendants), Applicants v. Dade 
Krishnaji Bhagvi ( Original Plaintiff), Opponent. * 

[3rd March, 1896.] 

Mamlatdar —Jurisdiction — Remedy as between joint owners. 

In execution of the decree obtained in 1886 in a Civil Court the plaiutiff and 
the defendants were put into joint possession of certain land. The plaintiff sub- 
sequently brought this suit in the Manila dar’s Court to recover possession of 
the said land, alleging that the defendants by taking cocoanuts from trees stand- 
ing thereon had dispossessed him of the 9aid land otherwise than by due course 
of law. The Mamlatdar held that the plaintiff bad been thereby dispossessed, 
and passed a decree ordering the defendants to deliver up possession of the land 
to the plaintiff, together with the trees growing thereon. 

Held, that the Mamlatdar had no jurisdiction to pass the decree. The Civil 
Court had passed a deoree giving the parties joint possession of the land, and'the 
Mamlatdar had no jurisdiction to override that decision and to place the plaintiff 
in exclusive possession. By the deoree of the Civil Court they were determined 
to be joint owners, and the remedy in case of unequal possession or taking of 
produce was a suit for an account or for partition. 

APPLICATION under the extraordinary jurisdiction of the High Court 
(s. 622 of the Civil Procedure Code, Act XIV of 1882) against the decision 
of Bao Saheb M. S. Vinekar, Mamlatdar of Malvan in the Batnagiri Dis- 
trict, in a possessory suit under the Mamlatdar’s Act (Bombay Act III of 
1876). 

The plaintiff sued the defendants in the Mamlatdar's Court to recover 
possession of certain land, alleging that the defendants had dispossessed 
him otherwise than by due course of law by taking cocoanuts from certain 
trees standing on the land on the 30th June, 1895. 

[778] The defendants replied that under a decree in civil suit 
No. 571 of 1886, to which the plaintiff was a party, they were in the 
year 1888 put into possession of the land in suit jointly with the plaintiff, 
and that they had been in enjoyment of the said land and its produce 
■ever since. 

The Mamlatdar passed a decree directing the defendants to deliver up 
possession of the land together with trees standing thereon to the plaintiff, 
holding that the defendants had by taking the fruit of the trees dispos- 
sessed the plaintiff of the land. 


* Application No. 343 of 1896 under the Extraordinary Jurisdiction. 
(1) 18 B. 449. (2) 13 B. 652. 


1896 

March 3. 

Appel- 

late 

Civil. 

21 B. 775. 


52a 



21 Bom. 779 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1896 

March 3. 

Appel- 

late 

Civil 

21 B. 777. 


The defendants applied to the High Court under its extraordinary 
jurisdiction and obtained a rule nisi to set aside the decision of the 
Mamlatdar, contending ( inter alia) that the Mamlatdar had no jurisdiction 
to make a decree against the applicants (defendants) contrary to the order 
of the Civil Court in the matter, and that joint possession of the whole 
thikan having been lawfully delivered to the applicants, they had as much 
right to onjoy the thikan and to take the fruit of the trees growing on it 
as the opponent (plaintiff) himself. 

Manckchah J. Taleyarkhan appeared for the applicants (defendants) 
in support of the rule. — We rely on Magan Manikchand v. Vithal valad 
Han (i) ; Mahadaji Karandikar v. Sari D. Ghikne{ 2). 

Ghanasham N. Nadkarni appeared for the opponent (plaintiff) to 
show’ cause. — The Mamlatdar’s order is correct. Plaintiff and defendants 
are co- parceners and they are in possession of different portions of the 
thikan. 


JUDGMENT. 

Parsons, J. — The effect of the decree in suit No. 571 of 1886 when 
executed, as it was on the 30th October, 1888, was to place the parties 
in joint possession of the property, the subject of that suit. The Mamlat- 
dar has entirely overlooked this and has assumed to himself a jurisdiction 
to override that decree and to place the plaintiff in exclusive possession of 
the land in dispute, together with the trees standing thereon. This he 
had no jurisdiction to do. The rights of the parties must be held to be 
governed by the decree. By it they are determined to he joint owners, 
and the remedy in the case of unequal possession or [779] taking of 
produce must be remedied by a suit for account or a suit for partition. 
In such a case the Mamlatdar has no jurisdiction to interfere. The 
exercise by a joint owner of the right he has over the joint property is 
not a dispossession of the other joint owners. 

We make the rule absolute, reverse the decree, and dismiss plaintiff's- 
suit with costs throughout. 

Rule made absolute. 


21 B, 779. 

ORIGINAL CIVIL. 
Before Mr. Justice Fulton . 


YONOSUKE MlTSUE AND ANOTHER ( Plaintiffs ) V. OOKERDA KHKTSY 

( Defendant ).* [31st July, 1897.] 

Costs — Right of successful -plaintiff to costs —Plaintiff recovering less than Rs. 

Presidency Small Cause Court Act [XV of 1882), s. 22 — Amending Act (I of 1895), 
General Clauses Act (I of 1868), s. 6— Construction— Practice— Procedure. 

In this suit the plaintiffs recovered a total sum ofRs. 1,907 from the defendant 
for breach of contract. The suit was brought in 1894. It was contended lor the 
defendant that s. 22 of tbo Presidency Small Cause Court Act (XV of 1882), 
which was in foroe at the date of the institution of the suit, applied to the case, 
and that under that section the plaintiffs although successful were not entitled 
to their costs. 


• Suit No. 187 of 1894. 
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(2) 7 B. 332. * 
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field, that the plaintiffs were entitled to recover ooBts. The power to award 
ooSts is derived entirely from Acts of the Legislature, and in making the award 
the Court oannot base its deoiaion on provisions whioh have been ropealed and 
are no longer effeotive at the time its order is passed. 

Held, also, that s. 6 of the General Clauses Act (I of 1868) did not apply to 
this oaso. 

Ismail v. Leslie (1) not followed. 

CR., 6 Ind. Cas. 1015 = 13 O. 0. 152.] 

The plaintiffs, who were residents of Tokio in JapaD, sued by their 
agent in Bombay to recover from the defendant two sums, viz,, Rs. 129-14-7 
and Rs. 5,835-3-5. 

The first sum (Rs. 129-14-7) was alleged to be due in respect of a 
consignment of cotton made by the defendant to the plaintiffs, the sale of 
which did not realize sufficient to cover the amount of the bill drawn by 
the defendant against it. 

[780] The secood sum (Rs. 5,385-3-5) was damages claimed by the 
plaintiffs in respect of another consignment of cotton made by the defend- 
ant not according to sample. 

Starling and Russell, for plaintiffs. 

Lang (Advocate General) and Macpherson, for defendant. 

The Court held that the plaintiffs were entitled to recover the said 
sum of Rs. 129-14-7 and also the sum of Rs. 1,778 as damages in 
respect of the second claim of the plaintiffs. 

Lang (Advocate General) contended that, under s. 22 of Act XV of 
1882, the plaintiffs were not entitled to their costs, having recovered less 
than R 9 . 2,000 ; that the amending Act I of 1895 did not apply to this 
suit, which was instituted in 1894. He relied on s. 6 of the General 
Clauses Act (I of 1868). 

Starling, contra. 

On the question of costs the judgment was as follows : — 

JUDGMENT. 

FULTON, J. — The question whether the plaintiffs are entitled to costs 
is one of considerable nicety. The learned Advocate General contended 
that they were not entitled, inasmuch as the suit having been instituted in 
1894 was governed by s. 22 of Act XV of 1882 as it stood before its 
amendment by s. 11 of Act I of 1895. On the other hand, Mr. Starling 
urged that the question of costs being one of procedure must be determined 
by the law in force at the time of the decision. 

The material part of 8. 22 of Act XV of 1882 is as follows “If any 
suit cognizable by the Small Cause Court, other than a suit to which s. 21 
applies, is instituted in the High Court, and if in such suit the plaintiff 
obtains, in the case of a suit founded on contract, a decree for any matter 

of an amount or value less than Rs. 2,000, no costs shall be allowed to 

the plaintiff. The foregoing rules shall not apply to any suit in which the 
Judge who tries the same certifies that it was one fit to be brought in the 
High Court.” 

Section 11 of Act I of 1895 provides that in s. 22 of the said Act for 

the words “ two thousand ” the words "one thousand” shall be substituted. 

It is not disputed that the case is one falling under s. 22. The 

plaintiff has got a decree for more than R 3 . 1,000 and less [781] than 

• 

(1) 24 C. 399. ’ 
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Rg. 2,000. And I do nob think it is a case in which I could properly 
certify for costs if it wero governed by the unamended section. 

Too question, then, to be decided is simply whether the law to be 
applied in this matter of costs is the law in force at the commencement 
or that in force at the termination of the suit. 

In hmnil Anjj v. Leslie (l) the Calcutta High Court have lately 
decided in similar circumstances that the old law must be applied. 
Their Lordships’ decision was based mainly od s. b of the General Clauses 
Act of 1863, which is as follows : — “ The repeal of any Statute, Act, or 
Regulation shall not affect anything done or any offence committed or 
any tine or penalty incurred or any proceedings commenced before the 
repealing Act shall have come into operation." 

Now it appears to me that it is impossible in this Presidency, having 
regard to the previous course of decisions, to adopt this ruling. It cannot, 
I think, be said, without using the language of the section in a sense not 
hitherto generally attributed to it in this Presidency, that the amend- 
ment of a section of an Act is the repeal of a Statute, Act, or Regulation. 
In one sense no doubt the alteration of a law always necessitates the 
repeal, pro tanto, of the older law. But in this Presidency it has, I believe, 
been the practice of this Court, in cases not expressly falling within the 
wording of s. 6 of the General Clauses Act, to apply the principle that 
when new arrangements come into force for regulating procedure they 
operate on pending as well as on future suits. This principle was adopted 
in Framji v. Hormasji (2) and ba9 been followed in later cases since the 
passing of Act I of 1868 ; as for instance in Shivram v. Rondiba (3) ; and 
in Jasraj v. Chudasama Vakhatsang (4), in which Sargent, C. J., said: 

I cannot doubt that the general rule, as stated by Lord Blackburn in 
Gardner v. Lucas (5) that alterations in the form of procedure are always 
retrospective unless there is some good reason or other why they should 
not be, is applicable." In the case of Ratanchand v. Hanmantrao (6), it 
is true, when certain regulations [782] governing appeals from decrees 
of Subordinate Courts had been repealled bv Act XIV of 1869, it was held 
that the case of pending suits was governed by s. 6 of the General Clauses 
Act, but in that case the language of the section was apparently applicable, 
and, besides, the new Act contained no provision for appeals from decrees 
already passed, and, therefore, left it to be inferred that they were to be 
treated under the old law. In Gangaram v. Punamchand (7) which came 
before Chief Justice Farran and myself, we held that the repeal in an 
amending Act of s. 73, of the Dekkhan Agriculturists’ Relief Act was not 
the repeal of a Statute, Act or Regulation within the meaning of s. 6 of the 
General Clauses Act and applied the principle above referred to, which it 
is obvious could have no effect whatever if every amendment of the law 
fell within the provisions of s. 6. 

Possibly if the matter were res Integra it might reasonably be urged 
that every amendment of the law of procedure falls within the spirit of 
the section, but it is too late, I think, in this Presidency to entertain any 
such argument. Hereafter in dealing with Acts affected by the new 
General Glauses Act (X of 1897), in whioh the word “ enactment ” is 
substituted in s. 6 for the words “ Statute, Aob or Regulation,” and in 


(1) 24 C. 399. (2) 3B H.C.R. O.C.J. 49. (3) 8 B. 345. 

(4) P. J. 11891), p. 294. (5) 3 Ap. Ca. 582. (6)6 B.H.C.R. 166. 

(7) P.J. (1836), p. 212 = 21 B. 822. 
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whioh enactment ” is defined so a9 to include any provision in any Act 
or Regulation, a different course of interpretation may perhaps prevail. 
But even though the oonstruotion hitherto put in this Presidency on s. G 
of Act I of 1868 may seem somewhat narrow, consistency, I think, 
requires that it shall be followed when dealing with the few remaining 
oases in which the meaning of that section may come under consideration 
hereafter. However, attention must he called to tho fact that when in 
s. 9 of Act I of 1887 the words "wholly or partially” were inserted 
before the word " repealed ” in cl. (1) of s. 3 of the General Clauses Act, 
1868, no similar amendment was made in s. 6. If it bad been the intention 
of the Legislature to make the section applicable to all amendments of the 
law, it would have been very easy to say so. 

In these circumstances I am not prepared to hold that this case is 
governed by s 6. 

£783 J The only other question for determination is whether a ques- 
tion of costs is one of procedure or one affecting vested rights. The 
answer apeears to be supplied by the cases of Freeman v. Moyes (l) ; Grant 
v. Kemp (2) ; Wright v. Hale (3) ; Kimhray v. Draper (4) Of these Wright 
v. Hale is most trequently referred to. It has been doubted and questioned, 
but apparently never overruled, and I can see no good reason for not 
following it. in tbis country. The Legislature when amending s. 22 of 
the Small Cause Court Act doubtless considered it more reasonable to 
reduce the limit below which costs in the High Court were not to be 
allowed, than to retain the former limit. It is difficult, then, to see on 
what principle the concession should be refused to litigants before the 
Court at the time it was made, and confined merely to future litigants. 
The policy of the law being to relieve from the restriction plaintiffs getting 
decrees for over Rs. 1,000, there seems, in the absence of any statutory 
bar like s. 6 of the General Clauses Act, no good reason for refusing the 
relief to persons whose suits were instituted before, but not decided till 
after the 1st April, 1895.' 

Moreover, it is difficult to see how it is possible to apply any but the 
existing law. The power to award costs is derived entirely from Acts of 
the Legislature, and in making the award the Court cannot base its 
decisions on provisions which have been repealed and are no longer 
effective at the time its order is passed. Of course, if -pro hac vice the old 
provisions were kept in force by s. 6 of the General Clauses Act, the case 
would be otherwise, but in the absence of legislative authority for relying 
on the old law the Court must, I think, be guided entirely by the terms of 
the existing law. Its decision cannot be controlled by a law which no 
longer exists. 

I am, therefore, of opinion that the plaintiffs are entitled to their costs. 

Attorney for the plaintiffs : — Mr. M. N. Saklatwala. 

Attorneys for the defendant : — Messrs. Ardesir Hormasji and Dinsha . 


(1) 1 Ad. and El. 338. (2) 2 C. and M. 636. 

(8) 30 L. J. (Ex.) 40. (4) L. R. 3 Q. B. 160. 
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Before Sir C. Farrnn , Kt., Chief Justice, Mr. Justice Strachey and 

Mr. Justice B. Tyabji. 


Fernandez and others ( Plaintiffs ) v. Rodrigues and others 

( Defendants ).* [20th August, 1897.] 

Civil Procedure Code ( Act XIV of 1882), s. 30— Permission of Court— Leave of Court 
when to be given— Practice — Procedure. 

In a suit brought under a. 30 of the Civil Procedure Code (Act XIV of 1882) 
the permission of the Court required by that section may be given subsequently 
to the filing of the suit. 

[F.. 22 A. 269 ; R-, 25 M. 399.] 

REFERENCE from chambers. 

This suit was hied on the 17th December, 1896, by the plaintiffs, 
•who described themselves in the title of the plaint as “ the Fabriqueiro 
and Wardens of the property of the Church of N % S. de Salvacao, on 
behalf of themselves and all others the parishioners of the said church.” 

The suit was brought against the Vicar of the said church, the 
Bishop of Daman and others to have certain funds and properties declared 
to belong to the parishioners or congregation of the said church, &c., &c. 

On the 14th June, 1 897, the defendants filed their written statement 
in which they contended ( inter alia ) that the suit was not maintainable 
without permission of the Court under s. 30 of the Civil Procedure Code 
(Act XIV of 1882), and that the requisite permission had not been obtained 

by the plaintiffs. 

On the 29th July, 1897, the plaintiffs took out a summons calling on 
the defendants to show cause “ why the Court should not give permission 
to the plaintiffs (if such permission be necessary) under s. 30 of the Civil 
Procedure Code (Act XIV of 1882) to prosecute this suit, on behalf of all 
parties interested in the subject-matter of the suit, and why the Court 
should not give notice of the institution of this suit by advertisement as 

provided by the said section. .... . 

[785] At the bearing before the Judge in chamber it was contended 

on behalf of the defendants that under s. 30 the permission of the Court 

must be given before or at the filing of the plaint and could not be 

given subsequently, and that the Judge in chamber had no jurisdiction to 

make the summons in this case absolute. 

Macpherson, for defendants showed cause : — The suit is brought under 
s 30 of the Civil Procedure Code (Act XIV of 1832), but leave to sue 
should have been first obtained— Jan All v. Atawur Buhmunll) ; Jan ah 
v Bam Nath (2); Maharajah of Burdwan v. Tarasundari (3). Leave canno 
be granted afterwards -Lutifunnissa v. Nazirun (4) Dhunput . M 
Nath <51 ; Chandulal v. Awadbin Umar Sultan (6, ; English Juduature 
Act. 1875 ; O. XVI, r. 9: O. XVIII, r. 2 ; Clark v. Wray (7) ; Bunt v. 

W0,S Lanql Advocate General) for plaintiffs in support of the summons:— 
The Court can give the required leave when it is applied for, ]ust as 


(1) 9CL.R. 433 (443). 
14) 11 C. 33. 

(7) 31 Ch. D. 68. 


Suit No. 667 of 1896. 

(2) 8 C. 32. 

(5) 21 C. 180. 

(8) (1896) 2 Ch. 224 
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add parties. In effect we are applying to add parties — s. 32 of the 
Oivil Procedure Code (Aot XIV of 1882) ; TJira Lai v. Dhairon (1). The 
acceptance of the plaint was sufficient permission to sue. 

JUDGMENT. 

FaRRAN, C. J. — I am of opinion that the Judge below had power to 
make this summons absolute. Under the old Chancery practice it was not 
necessary to obtain leave before the trial. The question was considered 
at the trial, and if the suit was not properly brought it was then dismissed. 
That was the praotice at first introduced and prevailing in these Courts 
and it was subsequently enacted in the Civil Procedure Code. 

The question raises no point of jurisdiction, and there is nothing which 
makes it essential that leave should be given before the filing of the suit. 
It is a point analogous to that of adding of parties. It is clear that where 
a suit is defective as to parties the requisite parties can be added after 
suit filed. 

[786] No doubt the proper course is to obtain leave before suit filed, 
but there is nothing to show that, if this is not done, the omission 
cannot be supplied. The Civil Procedure Code itself does not make it 
necessary, and after all it is that which must be our guide. 

STRACHEY, J. — I am of the same opinion. No doubt the word 
“sue” used in the section includes the whole suit and everything done in 
the suit, and, therefore, seems to imply that leave should be given before 
anything done in the suit. But there is nothing to indicate that when 
that is not done, the matter should not be set right on the earliest occasion 
afterwards. 

Some sections in the Code which require leave to be given obviously 
imply that, if it is not given before suit, it cannot be given at all, and the 
suit must be dismissed. But I do not think that is the case in suits 
coming under s. 30. In such cases the defect may be remedied at the 
earliest moment. 

B. TYABJI, J. — I have little to add. I have taken the same view 
from the first. It is really a question of adding parties. On a former 
occasion in a case of similar character I have added members of a caste 
both as plaintiffs aud defendants. This case is not exactly the same, but 
I think the principle to be applied is the same. 

In construing s. 30 we must look to see if the jurisdiction depends on 
permission only ; clearly here it does not. In the case of Ghandulal v. 
Awad bin Umar Sultan (2) decided by Strachey, J., the suit was against 
a foreign prince. Such a case is on a different footing altogether. Prima 
facie the Court had no jurisdiction in that case. It had none at all, but for 
the permission given. This, however, is a provision dealing merely with 
the most convenient way of bringing the proper parties before the Court 
and has nothing to do with jurisdiction. The interests of justice require 
that the Court should have such a power as we are asked to exercise here. 

Summons absolute. 
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. Attorneys for the plaintiffs : — Messrs. Little and Co. 

Attorneys for the defendants : — Messrs. Daphtary and Fereira. 
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[787] APPELLATE CIVIL. 

Before Sir C. Farran, Kt., Chief Justice and Mr. Justice Parsons. 


CHIXAVA and another ( Original Defendants Nos. 1 and 2), 
Appellants o. BlliMANGAUDA (Original Plaintiff ), Respondent * 

[24th February, 1896.] 

Vatandar, who is a — Person having an hereditary interest— Hereditary interest, what is, 
— Hereditary Offices Act {Bom. Act III of 1874), ss. 4 and 5 f —Amending Act 
(Bom. Act V of 1886), s. 2 J. 

Giriapa by his will devi-ed all his properly, which was vatan property, to 
Venkangauda, a distant cousin. The plaintiff as the nearest heir of Giriapa 
[788) claimed the property, contending that Venkangauda had not an “heredi- 
tary interest” in the vatan within the meaning of 9. 4 of the Bombay Heredi- 
tary Offices Act (III of 1874), that he wa3 not a “ vatandar” capable of taking 
under the will of Giriapa within the meauiDg of s. 5, and that the will of 
Giriapa was, therefore, inoperative. 

Held, that Venkangauda had not “ an hereditary interest ” in the vatan, and 
that the devise to him was-, therefore, inoperative. The expression in s. 4, 
“ persons having an hereditary interest in vatan.” means persons having a 
present interest of a hereditary character in the vatan and does not include 
persons who may have an sues successionis however remote. “Hereditary interest 
means an interest acquired by inheritance as distinguished from an interest 
acquired by purchase, gift or other modes of acquisition. 

[F., 23 B. 715.] 


* Second Appeal No. 157 of 1893. 

f Sections 4 and 5 of the Bomba? Hereditary Offices Act (Bombay Act III of 

1874) ' . 

4. “ Hereditary office” means every office held hereditarily for tho performance ot 

duties connected wi»h the administration or collection of the public revenue, or with 
the village- pclice, or with the settlement of boundaries or other matters of civi) 

administration ; . . 

the expression includes such office even where the services originally appertaining 

to it have ceased to be demanded ; . . 

the vatan property if any and the hereditary office and the rights and privileges 

attached to them togother constitute the vatan. . . , 

“ Vatandar” means a person having au hereditary interest in a vatan ; it includes a 
person holding vatan property acquired by him before the iutroductiou of the Bn |9 
Government into the locality of the vatan, or legally acquired subsequent co such in- 
troduction, and a person holding such proporty from him by inheritance ; : it includes a 
person adopted by au owner of a vatan or part of a vatan, subject to the con i ion 
specified in ss. 33 to 35. 

5, (l) Without the sanction of Government it shall not be competent ; 

(а) to a vatandar to mortgage, charge, alieDato or lease, for a period beyond t e 
term of his natural life, any vatan or any part thereof, or any interest therein, to orio 

the benefit of any person who is not a vatandar of the same vatan • riphfc 

(б) to a representative vatandar, to mortgage, charge, lease or alienate any rig 

with which he is invested, as such, under this Act. ha* 

In the case of any vatan in respect of which a service commutation se 
been effected, either under s. 15 or before that section came into foroe. cl. W 
section shall apply to such vatan, unless the right of alienating the va an c ft ttle- 

sanction of Government is conferred upon the vatandars by the terms o 
meat or has been acquired by them under the said terms. 

t Section 2, Bombay Act V of 188G : — „uu a | n ofmale 

2. Every female member of a vatan family other than the widows or( j er 

owner, and every person claiming through a female, shall be postpo , 

of succession to any vatan, or part thereof, or interest of the famMy 

after the date when this Act comes into force, every male member of the lam y q 

fied to inherit such vatan, or part thereof, or interest therein- n f her life 

The interest of a widow in any vatan or part thereof shall be for the term of her 

or until her marriage only. 
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SECOND appeal from the decision of J. L. Johnston, District Judge 
of Dharwar. 

Tne plaintiff, who claimed to be the heir of one Giriapa, the deceased 
husband of the first defendant (Ghinava), sued for a declaration that the 
second defendant had been invalidly adopted by the first defendant 
(Ghinava), she having no authority to make the adoption. The parties 
were Jains. 

The defendants pleaded ( inter alia) that plaintiff was not the heir of 
Giriapa, but that in any case he could not suoceed, as the property was 
vatan property and he bad forfeited his portion of the vatan, thereby 
ceasing to be a vatandar qualified to inherit. 

At the hearing it was proved that Giriapa had left a will whereby he 
had devised all his property to one of his relations named Venkangauda, 
and had forbidden his widow (defendant No. 1) to adopt without Venkan- 
gauda’s consent. The plaintiff contended that as to vatan property at all 
events the will was invalid. 

The Subordinate Judge found that the adoption of the second defend- 
ant having been prohibited by Giriapa was invalid. He held also that, 
the plaintiff having forfeited his share of the vatan property was no longer 
a vatandar, and was, therefore, not entitled to succeed to Giriapa’s vatan 
property. 

[789] As, however, Giriapa had left other property (not vatan) to 
which the plaintiff might succeed after the death of tbe widow (defendant 
No. 1) the Subordinate Judge passed a decree declaring the adoption of 
defendant No. 2 null and void as against the plaintiff. 

The District Judge confirmed the decree. 

The defendants filed a second appeal in the High Court. 

The High Court (Sargent, C. J., and Fulton, J.) held that, unless it 
was found that the plaintiff was entitled to some of the property left by 
Giriapa, the Court ought not (as there was no other special reason for 
making it) to make any declaration as to the validity or otherwise of the 
adoption of the second defendant. As to the plaintiff’s claim to the 
property, Giriapa had left all his property to Venkangauda. As to 
such part of it as was not vatan, no question could arise between the 
parties to the suit. As to such part as was vatan, the validity of the devise 
would depend on whether Venkangauda was a vatandar at the time of 
the testator’s death. If he was not, then the devise would be invalid, 
and the plaintiff would be entitled, unless he had ceased to be a vatandar 
at the time of the testator’s death. Tbe High Court, therefore, sent back 
issues on both these points. The following was the interlocutory 
judgment : — 

“ It has been argued before us on this second appeal that a suit would lie 
for a declaratory decree setting aside the alleged adoption of the defendant 
No. 2 quite independently of any claim by the plaintiff to property. The 
case of Kalova v. Padapa (1) has been relied on by tbe plaintiff. There the 
son sought to impeach the adoption, and the Court held that he was 
entitled to do so, as it would enable him, if successful, to obtain an injunc- 
tion against any intervention by the alleged adopted son in the performance 
of the Shradh and other ceremonies. However, amongst Jains, to which 
caste the parties belong, there are no Shradh or other religious ceremonies 
of any description, and as no other special reason has been assigned for 
seeking the declaration in the present suit, we do not think that in the 
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absence of any property the Court in the exercise of its discretion ought 
to make a declaration. 

“ As the testator gave all his property by his will to Venkangauda, no 
question could arise between the parties, at any rate in regard to property 
other than vatan property. As to the latter, the validity of the alienation by 
will to [790] Venkangauda would depend under the Vatandar Act on his 
being a vatandar at the time of Giriapa’s death. 

" Assuming that such devise would not pass the property to Veukan- 
gauda. there still remains the question whether the plaintiff would inherit 
such property in view of the defendants’ contention that the plaintiff had 
forfeited his right of inheritance. We do not think that either of these 
questions has been satisfactorily dealt with by the Court below, and, 
therefore, it will he necessary to send down issues for that purpose. 

“ As to the validity of defendant No. 2’s adoption, assuming that 
plaintiff can impugn it by this suit, we think the decision of the District 
Court is correct. The law is well settled, as laid down by Sir. M. Westropp 
in Bayabai v. Bala (1), that if the implied authority of the widow to adopt 
is rebutted by an express refusal on the part of the husband to allow his 
widow to adopt, the adoption by her is rendered invalid. In this case 
Giriapa by his will distinctly forbids his widow to adopt without the 
consent of Venkangauda, which has never been obtained. We must, 
therefore, send down the following issues : — 

“ 1. Whether Venkangauda was not a vatandar of the vatan at the 
time of Giriapa’s death? 

“2. If that is answered in plaintiff’s favour, then, whether the 
plaintiff was precluded by the forfeiture of his share in 1834 or otherwise 
from inheriting the vatan from Giriapa ? 

“ The ojius of proving that he was not a vatandar to lie on the 
plaintiff. 

11 The onus of proving the second issue to be on the defendants. 

“ If the findings on these issues determine that the plaintiff had a 
locus standi in respect of the vatan, then the decree should be confirmed; 
if not, the decree must be reversed, and the plaint stand dismissed with 
costs throughout on plaintiff. Fresh evidence may be taken.” 

On the first issue the District Judge found in plaintiff s favour, viz., 
that Venkangauda was not a vatandar, and on the second issue he found 
that the plaintiff was not precluded by forfeiture from inheriting the vatan 

property. , ... 

The defendants again appealed to the High Court, which again 
remanded the case to the District Court for a finding on the first of the 
issues, directing him to “ consider whether Venkangauda js a member of 
this vatan family or not, and whether if he be, he has an heiedifcary 
interest in the vatan ’ so as to constitute him a vatandar within the 
meaning of the Act.” 

[791] The District Judge found that Venkangauda was not a vatandar 
of the vatan at the time of Giriapa’s death within the meaning of s. 4 of 
Bom. Act III of 1874. 

The defendants appealed to the High Court. * 

Scott (with Shivram V. Bhandarkar) for the appellants (defendants;. 
—The Judge was wrong in holding that Venkangauda was not a- vatandar 
under s. 4 of the Vatan Act. No doubt his relationship was distant, but 
-we contend that any member of the vatan family who might, possibly a 


(1) 7 B. H.C.R. App. 1. 
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any future time, inherit a share of the vatan has an hereditary interest in 1896 
the vatan and is, therefore, a vatandar within the meaning of s. 4. Feb. 24, 

The term hereditary merely implies the death of a prior owner. It does 

not necessarily imply lineal descent. Collaterals can oome in. The Appel- 
ciroumstanoe that Yenkangauda’s ancestor’s share in the vataD was confis- LATE 
oated, would not debar him from inheriting Giriapagauda’s share either Civil. 

under his will or independently of it. Section 56 of the Vatan Act is * 

applicable to the present case. 21 B. 787. 

Inverarity (with Narayan G. Ghandavarkar) , for the respondent 
(plaintiff). — It is only a person with a present interest in the property 
who cau be regarded as having an “ hereditary interest ” in it, such as 
sons, grandsons, lineal descendants, &c. The meaning which the appel- 
lants seek to attach to the expression is too vague and broad, and it is not 
warranted having regard to the object with which the Vatan Act was 
passed. 

JUDGMENT. 

Earran, C. J. — As we substantially agree with the District Judge 
in regard to the meaning to be ascribed to the expression “ vatandar” as 
used in the “ Bombay Hereditary Offices Act ” (III of 1874) the question 
raised by Mr. Inverarity as co Venkangauda not being entitled to succeed 
to the vatan under the will of Giriapa being res judicata will not arise. 

Section 5 of the Act prohibits a vatandar without the sanction of 
Government from selling, mortgaging, or otherwise alienating, or assign- 
ing any “ vatan or part thereof or interest therein ” to any person not 
a vatandar of the same vatan. The will of Giriapa in favour of Venkan- 
gauda will, therefore, be inoperative in so far as the vatan property is 
concerned, unless Venkangauda [792] is a vatandar of Giriapa’s vatan 
within the meaning of the Act ; and the plaintiff, as the nearest heir of 
Giriapa, will in that case succeed upon the death of Giriapa’9 widow. 
“Vatandar” by s. 4 is defined to mean “ a person having an hereditary 
interest in a vatan.” It has not been contended before us that this 
definition does not apply to the alienee vatandar mentioned in the 5th 
section, or that a devise by will of the whole vatan does r.ot fall within its 
scope. So the question for determination is, whether Venkangauda, who 
is now found to be a distant cousin of the late Giriapa, being descended 
in the male line from the same common ancestor Giriapa, (see Ex. 87) 
had when the will of Giriapa came into force by reason of his consanguin- 
ity to the deceased and his descent from a common ancestor “ an 
hereditary interest ” in Giriapa’s vatan. 

For the appellants it is argued that any one who is in the direct line 
of heirship to the original vatandar ancestor or can possibly be an heir to 
the last vatandar has an “ hereditary interest ” — and interest by way of 
heirship in the vatan. Hereditary interest according to this contention is 
equivalent to a spes successionis however remote. It would embrace 
heirs in the female as well as in the male line This interpretation in 
our opinion gives far too wide a meaning to the expression, and one 
which, we think, the words do not legitimately bear. It is not correot 
either under English or Hindu law to speak of the remote expectation 
which a collateral kinsman has of succeeding to an estate as an interest 
in the estate. A collateral relation has no interest in the vatan of the 
present holder. Besides, although there is no preamble to the Act, it 
is impossible to read its several sections without seeing thst one of its 
main objects is to keep the vatan property intaot in the same family, an 

533 



21 Bom. 793 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1896 

Feb. 24. 

Appel- 

late 

Civil. 

21 B. 787. 


object which would be readily frustrate! if alienation in favour of a 
person in the female line of heirship were permitted. A field mortgaged 
or sold to the son of a daughter passes as completely out of the vatan 
family as if it were alienated in favour of a complete stranger. The same 
grammatical objection and, though in a lesser degree, the same argument 
founded upon the object of the Act, exist against extending the expression 
to all members of the vatan “ family ” which (s. 2) includes each of the 
branches [793] of the family descended from an original vatandar. If, 
too, “ hereditary interest” is read as equivalent to “ hope of succession ” 
there would be no warrant for limiting its operation to the members of 
the vatan family. 

The ordinary grammatical meaning of the phrase " persons having an 
hereditary interest in a vatan” is, we think, best observed, and the object 
of the Act isc6rtainly advanced by confining it to persons having a present 
interest of an hereditary character in the vatan. In this sense it would 
include all the co-sharers for the time being in the vatan estate and 
probably also the sons of co-sharers, who, according to th6 principles of 
Hindu law, by birth acquire an interest in their fathers’ ancestral property. 

Hereditary interest ” will, thus interpreted, mean an interest acquired 
by inheritance ” as distinguished from an interest acquired by purchase, 
gift, or other modes of acquisition. In this sense, subject to the qualifica- 
tions and explanations contained in the fifth clause of the fourth section,, 
we are of opinion that it is used in the Act. 

The result of these protracted proceedings will thus be to establish 
the title of the plaintiff in the event of his surviving the widow of Giriapa 
to succeed to the vatan in preference to the defendant. We confirm the 
decree with costs. 

Decree confirmed. 


21 B. 793. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


Pandu Lakshman Masurrkar [Original Plaintiff), Appellant^). 
Anpurna AND others ( Original Defendants), Respondents. 

[3rd March, 1896.3 


Mortgage -Redemption -Mortgagee purchasing equity of redemption from one without 
Me to it -Adverse possession of mortgagee against true owner of equity oj redemp- 
tion— Limitation Act (XV of 1877). art. 149. 

In tbo absence of any act showing that the mortgagee is asserting bjjmself 
against the owner of the equity of redemption, his possession is not auvorse 
against the latter as regards limitation. The mere assertion of his olaim y 
the mortgagee would not affect the right of the real owner of the equity of L™»J 
redemption where a persou having no right in the property pretends to 
equity of redemption to the mortgigee. 


SECOND appeal from the decision of H. L. Hervey, Assistant Judge 

° f R ' Suitor redemption. In 1863 one Earn Fernand mortgaged with 
possession the land in dispute to Zilla. 


• Seoond Appeal No. 486 of 1895. 
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Subsequently Bam Farzand died without issue and his sister Yesu 
suQoeeded to his property. She died in 1873, leaving a son Hari and an 
unmarried daughter Avda. 

In 1874 Hari purported to sell the equity of redemption in the land 
in question to the mortgagee Zilla. 

In 1893 Avda sold her interest in the property to the plaintiff Pandu, 
who now sued to redeem the mortgage of 1863. 

Zilla, the mortgagee, being dead, his widow Anpurna and nephew 
were defendants in the suit. They had been in possession of the 
mortgaged property since Zilla’s death. 

The defendants pleaded that the plaintiff was not entitled to obtain 
possession or redemption, inasmuch as at the date of the mortgage in 1863 
Bam Farzand had executed a perpetual lease of the mortgaged property to 
Zilla. They also contended that- Hari and not Avda inherited the property 
on Yesu’s death ; that Hari had sold the equity of redemption in 1874 to 
Zilla; that Zilla and the defendants had ever since been in possession as 
owners and not as mortgagees, and that the plaintiff's claim was barred 
by limitation. 

The Subordinate Judge of Malvan held that tha plaintiff was entitled 
to redeem on his paying bo defendant No. 2 (Zilla’s nephew) the sum of 

Bs. 91. 

In appeal the Assistant Judge of Ratnagiri reversed the decree and 
dismissed the suit, holding that Avda, who was living with her brother 
Hari, had notice of the sale in 1874 by him to Zilla, and that the plaintiff’s 
claim through her was barred by adverse possession for more than twelve 
years. 

The plaintiff appealed to the High Court. 

[795] Manekshah, for the appellant (plaintiff). — Yesu took the pro- 
perty as her stridhan when she inherited from her brother the mortgagor 
Bam Farzand. On her death, therefore, it passed to her daughter Avda 
and not to her son Hari. Avda took it as full owner — Bulakhidas v. 
Keshavlcil (1) ; and she has sold it to the plaintiff. No doubt Hari assumed 
to sell the property in 1874 no Zilla ; bub Hari had no title whatever, and 
the transaction did not in any way affect Avda’s right. It could nob make 
Zilla’s subsequent possession adverse to her. In continued as before to 
be possession under the mortgage of 1863, which she bad the right to 
redeem. That right would continue for sixty years — art. 148 of the 
Limitation Act (XV of 1877), and within that period she has sold it to 
the plaintiff, who now claims to exercise it — Puttappa v. Tivimaji (2) ; 
Bhagoant v. Kondi (3) ; Mathurcbai v. Gunaji (4) ; also All Muhammad v. 
Lalta Baksh (5) ; Tanjiv. Nagamma (6) ; Bejoy Chunder Banerjee v. Rally 
Prosonno Mookerjee (7) Ghinto v. Janki (8). As to the perpetual lease 
alleged by the defendants, it is a clog in the equity of redemption and the 
Court will nob enforce it — Mahomed Muse v. Jijibhai Bhagwan (9). 

Daji Abaji Khare, for the respondeat (defendants Nos. 1 and 2). — 
Avda acquiesced in Hari’s sale of the equity of redemption to Zilla in 
1874 and was estopped from suing. That estoppel now binds the plaintiff, 
who claims through her. 


(1) 6 B. 85. (2) 14 B. 176. 

(4) P.J. (1876), p. 155. (5) 1 A. 658. 

(7) 4 0. 827. (8) 18 B. 51. 
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JUDGMENT. 

Jardine, J. — The defendant did not plead that the plaintiff is 
estoppe l by any conduct of his assignor Avda : and there is no finding 
that; ho is. We must, therefore, consider the case as if there was no 
estoppel. 

It. has not been seriously disputed that when Yesu died in 1873 her 
unmarrie i daughter Avda became the owner of the equity of redemption. 
Tim porio- 1 of limitation is under art. 148 sixty years. The Assistant 
Judge has held the suit barred by the adverse possession of more than 
twelve years of the mortgagee in possession. 

[796] The fi rst question is whether that possession was adverse. In 
the absence of any act showing that the mortgagee was asserting himself 
against the owner of the equity of redemption as in Puttappa v. TimmcL'ji (l) 
and in Mathurabai v. Gunaji (2), we are of opinion that it was not 
adverse. The present case resembles Bhagvant v. Kondi (3) and the two 
cases there followed, Ali Mohammad v. Lalta Baksh (4) and Tav.ji v. 
Nagamma (5). Tho mere assertion of his claim by the mortgagee would 
not affect tho right of the real owner of the equity of redemption — Bejoy 
Chundcr Bancrjee v. Kally Prosonno Mookerji (6). It follows, then, that 
the mortgagee added nothing to what he took from Avda’s brother Hari, 
who, having no right in tho property, and not being the heir of Yesu, 
pretended to sell to the mortgagee the equity of redemption. That 
transaction in no way affected the rights of Avda, who was not under any 
obligation to take any notice of it. The maxim caveat emptor applies. 
Tho voi'd'-e might bavo inquired what rights of heirship were conferred by 
tho llinuu law. 

For those reasons we reverse the decree of the Assistant Judge. It 
is unnecessary to remand the appeal, as after argument we can decide 
the matters left undecided below. Whether proved or not, the perpetual 
lease, being a clog to the equity of redemption, cannot be enforced in 
equity — Mahomed v. Jijihai (7) — and is not binding on the plaintiff. 

Wo now reverse the decree of the Assistant Judge and restore that 
of the Subordinate Judge : co9ts throughout on the respondents. 

Decree reversed. 


[797] 21 B. 797. 

APPELLATE CIVIL. 

Before Sir C. Farran, Et., Chief Justice , and Mr. Justice Candy. 


Gurlingapa Satwirapa Gidwir ( Original Plaintiff). Appellant 
v. Nandapa Chanbasapa Solapuri {Original Defendant No. 2), 

Respondent.* [4th March, 1896.] 

Hindu law — Joint family— Alienation of his share by a coparcener — His -position and 
rights after suck alienation— Position of purchaser — Subsequent death or birth of 
other co-parceners— Effect on position of purchaser— Rights of alienor. 

1. The alienation by a Hindu coparcener of his rights in part or the whole 
of the joiut family property does not place the purchaser of such rights m is 


• Second Appeal No. 503 of 1895. 

(1) 14 B. 176. (2) P.J. (1876), p. 155. (3) 14 B. 279. 

(5) 3 M. H. C. R. 137. (6) 1 0. 327. 


(4) 1 A. 658. 
(7) 9 B. 524. 
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own position. The purchaser becomes a sort of tonant-in-common with tho 
co-paroeners, admissible, as suoh, to his distributive share upon a partition 
taking place. 

2. Suoh an alienation before partition does not doprivo tho alienating co- 
parcener of his rights in tho joint family. 

3. As the purchaser does not by the death of the vendor lose his right to a 
partition, so his positiou is not improvod by the death of the other co-parconors 
before partition. 

4. The purchaser like his alienor is liable to have his share diminished upon 
partition by the birth of other oo-paroeuers if ho stands by and does uot insist 
on an immediate partition. 

Three undivided brothers, v\z., Sidmalapa, Nijlingapa and Murgyapa, were the 
owners of a certain house which on tho 1st Augusr, 1545, Nijlingapa mortgaged 
with possession to one Shidlingapa. In 1878 the house was vested in the 
respective sons of the said three brothers, viz , Basapa (sou of Sidmalapa), 
Rovapa (son of Nijlingapa), and Khubana (son of Murgyapa). In September 
1878, in execution of a decree against Basapa alone, the hou^e was sold eo nomine 
(not merely Basapa’a interest) to one Gurpadapa. Formal possession was given 
to the purchaser, but the actual possession remaiued with the mortgagee 
(Shidlingapa). After this sale took place no other family properly remaiued in 
which Bisapa had au interest. 

Khubana died in 18S0 and Rovapa died in 1883, no partition having been made 
between them and Basapa. In March, 1891, Basapa sold his interest in the house 
to the plaintiff, who im 1892 filed this suit to redeem tho mortgage of 1845. The 
lower appellate Court dismissed tho su't, holding that when in 1878 Gurpatiapa 
purchased Basapa’s right and interest in the last remaining portion of the family 
property, Basapa ceased to be a co-pimener with Khubana and Revapa, and con- 
sequently took nothing by survivorship on their death, their shares going to 
Gurpadapa. On appeal to the High Court, 

[798] Held, that Basapa’s rights to succeed to his brothers’ shires were not 
affected by the sale cf his interest in the last item of joint family property to Gur- 
padapa so long as the latter did not proceed to work out hia rights by partition. 
Basapa becamo eutitled on the death of Khubana and Revapa to their respective 
shares. 

[F., 2 Bom. L.R 197 ; ‘20 P.L.R. 1907 = 1906 P.W.R., p. 175; R.. 23 A. 106 (112) ; 28 
B. 201 (206); 25 M. 690 (F.B.); 35 M. 47 = 9 Ind. Cas. 596 = 21 M.L J. 246 
(F.B.) =9 M.L.T. 389= (1911) 2 M W.N. 238 ; 5 Bom. L.R. 1041 (1045).] 
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Second APPEAL from G. Jacob, District Judge of Belgaum. 

Suit for redemption. The house in question belonged to three 
undivided brothers, viz., Sidmalapa, Nijlingapa and Murgyapa. On the 
1st August, 1845, Nijlingapa mortgaged the property with possession to 
one Shidlingapa. 

In 1878 all three brothers were dead and the house was the property 
of their sons, viz., Basapa (the son of Sidmalapa), Revapa (the son of 
Nijlingapa) and Khubana (the son of Murgyapa). 

On the 28tb September, 1878, in execution of a decree obtained 
against Basapa aloue, the house was sold eo nomine (not merely the 
interest of Basapa thereinj to one Gurpadapa. Formal possession was 
given to the purchaser, but the actual possession remained with tho 
above-named mortgagee (Shidlingapa). After this sale took place no 
other family property remained in which Basapa had an interest. 

Khubana died in 1880 or 1881 and Revapa died in 1883. No parti- 
tion had previously been made between the cousins. 

On the 21st March, 1891, Basapa sold his interest in the house 
to the plaintiff, and in 1892 the plaintiff filed this suit to redeem the 
mortgage of 1845. The defendants pleaded that the equity of redemption 
had been sold in 1878 to Gurpadapa, who had sold it to them. 

The Subordinate Judge held that Basapa’s original one-third share of 
the property had been sold in 1878 to Gurpadapa, but that the family being 
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undivided, the shares of Khubana and Revapa had subsequently come to 
Basaoabv survivorship on their respective deaths ; that he had sold this 
two third share of tiie property to the plaintiff, who was thereupon 
entitled to redeem the mortgage. He, therefore, passed a decree for the 
plaintiff for redemption. 

[799] On appeal the Judge reversed the decree and dismissed the suit. 
Ho held that when in 1878 Gurpadapa purchased Basapa’s right, title 
and interest, Basapa ceased to be a co-parcener with Khubana and 
Revapa and was not in a position when they died to take their shares by 
survivorship, and that their shares would go not to him, but to Gur- 
padapa the purchaser. 

The following are extracts from his judgment : — 

“ The plaintiff claims through Basapa. The Subordinate Judge found 
that the house was purchased by Gurpadapa on 28th September, 1878 
(Ex. 58), but held that as Basapa’s cousins Revapa and Khubana, 
who were then alivo, were not parties to the decree or to the execution 
proceedings, only Basapa’s right, title and interest passed to the pur- 
chaser ; and finding that Basapa on the subsequent death of his cousins 
became entitled by survivorship to their shares, he held that plaintiff 
had acquire 1 from him a two-third share in the house, and was, therefore, 
as owner of a share of the equity of redemption entitled to redeem the 
whole. 


“ This decision cannot, I think, be supported. The purchaser affect- 
ed to buy the whole house, and seems to have been put in possession by 
tbo Court. The possession was not apparently physical, as there was a 
mortgagee in possession, but the question would arise whether any title 
claimed through Basapa’s cousins would not now be barred by limitation. 

“ However that may be, the purchaser would have stepped into 
Basapa’s shoes. If there was more undivided property, and if this house 
might on partition have fallen within Basapa’s share, the purchaser might 
have been entitled to claim the whole house under his Durchase. 

If there was no other undivided property, Basapa, from the date of 
GurpaJapa’s purchase of his right, title and interest, ceased to be a co- 
parcener with his cousins, and was Dot in a position when they subse- 
quently died to take their shares by survivorship. Their shares would 
have gone not to him but to Gurpadapa. The learned pleader for the 
respondents relies on the judgment in civil suit No. 761 of 1883, (Ex, 62/, 
as showing that Basapa and bis cousins were undivided, and that 
there was other property. 

“ It may be noted here that as the appellant claimed under Gurpadapa, 
whose title through Basapa came into existence some years before that 
decision, he could not be bound by the decision in that suit, as the 
Subordinate Judge seemed to suppose. It may be added that Chanbasapa 
and Basapa appear to have been merely formal parties to that suit ; 
and again the decision could not be taken as establishing that Revapa aDd 
Chanbasapa were undivided up to the time of their death. 

“Then again although the house involved in that suit would appear ori- 
ginally to have formed part of the joint family property, it seems that no 
[800] contention was then raised that there was any other such proper y 
besides the house in dispute iD their suit ; and it appears that Basapa s 
interest in the other house had been sold under a decree in 1876. or two 
years before the purchase of this house by Gurpadapa. 

“It i 9 clear, therefore, that at the date of Gurpadapa s puro ase,. 
Basapa had no interest in any other joint family property, and there wa 
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therefore, no foundation upon which his right to take his oousins’ shares, 
on their death, by survivorship would bo based ; and he had, therefore, no 
interest in the equity of redemption whioh he could convey to the plaintiff, 
who has thus no right to sue for redemption.” 

The plaintiff preferred a second appeal. 

Dhondu P. Kirloskar, for the appellant (plaintiff). 

Babaji .1. Bhagvat , for the respondent (defendant No. 2). 

JUDGMENT. 
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FARRAN, C. J. — The facts of this case, which appear to have been 
either assumed or found by the District Judge though he has uot pre- 
cisely stated them, are these. The property in suit (a bouse) originally 
belonged to Nijlingapa and his brothers Sidmalapa and Murgyapa. The 
pleader for the respondent contends that the District Judge did not assume 
this original joint ownership though it was found by the Subordinate 
Judge, but we think that this is not so. If were, io Basapa, Nijlingapa’s 
nephew, would have had no interest in the premises, and the District 
Judge certainly speaks of the family of Nijlingapa as joint and as owning 
joint family property. 

On the 1st August, 1S45, Nijlingapa mortgaged the house with 
possession to Shidlingapa whom the defendants or some of them now 
represent. In 1878 the interests of the three brothers, whom we have 
named, were vested in their respective sons, Basnna, son of Sidmalapa, 
Revapa, son of Nijlingapa, and Khubana, son of Murgyapa. On the 28th 
of September in that year in execution of a decree obtained against Basapa 
alone the house was sold eo nomine and not the mere interest of Basapa 
therein. Formal paper possession was given to the purchaser Gurpadapa, 
but actual possession continued with the mortgagee. This was the last 
item of family immoveable property in which Basapa was interested, his 
interest in the other house which had been similarly mortgaged having 
been sold in execution cf a decree against him in 1876. The District 
Judge expressly says that, at the date of the [801] sale in 1878, 
Basapa had no interest in any other joint family property. Khubana 
died in 1880 or 1881 and Revapa died in or after 1883. There is no 
evidence of any partition having, in faet, been come to between the cousins 
before the respective deaths of Khubana and Revapa. 

On the 28th March, 1891, Basapa sold his interest in the house to 
the plaintiff, who in 1892 filed the present suit to redeem the mortgage 
upon it of 1845. The defendants set up a sale of the equity of redemption 
by Gurpadapa to them, but its execution has not been established, nor the 
factum of the sale to the satisfaction of the Subordinate Judge. The 
District Judge has not dealt with this part of the case. These are the 
facts. 

The Subordinate Judge held that the family being undivided, the 
shares of Khubana and Revapa in the equity of redemption in the house 
in suit vested in Basapa by survivorship on their respective deaths, and 
that the plaintiff as Basapa’s vendee was entitled to redeem the house. He 
relied upon the judgment in a suit to which the three brothers were parties 
in 1882 as showing that they were joint at that date, but the District 
Judge points out that the judgment is not evidence against Gurpadapa or 
the defendants and this would seem to be so. 

The District Judge has held, in the alternative, that if Basapa was 
separate from his cousins in 1878, the house in suit passed to Gurpadapa 
by his purchase at the execution sale in 1878, and that the claims of 
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Revapa and Khubana to it have become time-barred. This alternative 
would, no doubt, defeat the plaintiff's claim through not by the operation 
of the law of limitation, as Basapa’s interest in the house passed to the 
put chaser and the interest of Khubana and Revapa in it would have centred 
on the death of the latter in his mother who is still living, and nothing 
would have passed to the divided brother Basapa. There is, however, no 
evidence, as we have said, o; an actual division between Basapa and his 
cousin*, and the original state of uniou must he presumed to have 
continued untii the death of Revapa, unless the other alternative, upon 
which the District Judge relies, bars the right of Basapa by survivorship. 
This is the main question in the case. 

[802] It is argued by the pleader for the respondent that the interest 
of not only Basapa, but also that of Revapa and Khubana, passed by the 
execution saie iu 1878, but that is not so. The decree was against Basapa 
alone. It is not suggested that he was the manager of the un- 
divided family or that the decree was passed against him as such. 
Though the house was sold under the decree, the interest of Basapa alone 
in it passed to the purchaser and not that of his cousins who were not 
parties to the proceedings. 

The District Judge is of opinion that as at the date of Gurpadapa’s 
purchase Basapa had no interest in any other joint family property than 
the house in question there was no foundation upon which his right to 
take his cousins' shares on their deaths by survivorship could be based and 
so on their deaths their interests in the equity of redemption in tba house 
did not pass to him by survivorship. We have to consider whether this 
is the correct interpretation of the law. The District Judge has not cited 
any authority in support of his view. 

No express -authority on the subject is found in the Hindu law books. 
It is questionable whether an alienation by a co-parcener of his undivided 
interest in the family property was recognized by Hindu jurists. The 
legal modo of breaking up the family union and joint ownership was by 
partition. Even now in Bengal a voluntary alienation by a co-parcener of 
his interest in joint family property is ineffectual — Sudaburt Pershad v. 
Foolbash (1) ; Madho Par shad v. Mehrban Singh (2). An alienation 
for value is, however, allowed in Bombay as in Madras and a sale 
in execution of a decree of a co parcener’s interest in undivided family 
estate is valid in all the Presidencies — Dcendyal Lai v. Jugdeep Narain(3)] 
Suraj Bunsi v. Sheo Proshad (4). “ There can be little doubt that all such 

alienations, whether voluntary or compulsory, are inconsistent with the 
strict theory of a joint and undivided Hindu family ; and the law as admi- 
nistered in Madras and Bombay has been one of gradual growth founded 
upon the equity which a purchaser for value has to be allowed to stand in 
his vendor’s shoes and to work out his rights by means of a partition.” This 
is the view which the [803] Judicial Committee of the Privy Council took 
of the position of the purchaser of the property of a Hindu co-parcener. It 
seems to follow from it that the sale of a co- parcener’s interest in joint family 
property cannot affect the position of such co-parcener in the joint family or 
alter the rights of the several co-parceners inter se, though it confers upon 
the purchaser the equity by means of a partition to obtain the benefit of his 
purchase and thus wholly or in part to break up the family union and 
joint estate. Basapa’s rights to succeed to his brother’s shares by sur- 
vivorship were not, therefore, we think, affected by the sale of his interest 


(1) 12 W.R. h’.B. 1. 


(2) 17 I.A. 194. 
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ill the last item of joint family property to Gurpadapa so long as the 
purchaser did not proceed to work out his rights by partition. 

It remains to consider whether the interests of Revapa and 
Khubana when they devolved upon Basapa devolved upon him for 
his own benefit or for the benefit of Gurpadapa. The sale being 
a oompulsory sale by the Court and not a sale by Basapa himself, 
the principle laid down in Alukmonce Dabee v. Banco Madhub Chucker- 
butty (1) and recognized by s 43 of the Transfer of Property Act 
(IV of 1882) does not apply to the case. Is then the purchaser, 
on general principles applicable to purchasers from a Hindu co- 
parcener, entitled to the share of his vendor as it existed at the date of 
his purchase or to that share as increased by subsequent accretious? 
The question has been dealt with by the Madras High Court in Ranqasami 
v. Krishnayyan{2) . The share purchased in that case had diminished by 
the birth of new co-parceners before partition took place, and it was held 
that the purchaser was only entitled to the diminished share ascertained 
at the time of partition. It was not necessary for the Full Bench to give 
an opinion upon the converse case and they gave none. The referring 
Bench seems to consider that both would be governed by the same rule. 
In Suraj Bunsi v. Sheo Proshad {siipra) the Privy Council have, in effect, 
held that if the undivided co-parcener, whose share has been sold in 
execution, dies before that share has been ascertained by partition, 
the right of the purchaser nevertheless will not be defeated. “Their 
Lordships * * * think that at tho time of [804] Adit Sahai’s death 
the execution proceedings under which the Mouzah had been attached 
and ordered to be sold had gone so far as to constitute in favour of 
the judgment-creditor a valid charge upon the land to the extent of 
Adit Sahai’s undivided share and interest therein which could not be 
defeated by his death before the actual sale • If this be so, 

the effect of the execution sale was to transfer to the respondents 
the undivided share in 8 anDas of Mouzah Bissumbhurpore which had 
formerly belonged to Adit Sahai in his lifetime, and their Lordships are of 
opinion that notwithstanding his death the respondents are entitled to 
work out the rights which they have thus acquired by means of a parti- 
tion” (p. 109). 

The principle upon which their Lordships proceeded was deduced from 
the analogous case of a share in a partnership sold by a creditor of one of 
the partners. “It seems to their Lordships that the same principle may 
and ought to be applied to shares in a joint and undivided Hindu estate ; 
and that it may be so applied without unduly interfering with the peculiar 
status and rights of the co-parceners in such an estate, if the right of the 
purchaser at the execution sale be limited to that of compelling the parti- 
tion, which his debtor might have compelled had he been so minded, before 
the alienation of his share took place” (p. 255). 

The Madras Full Bench deals with this aspect of the case in the case 
above referred to in the following manner: — “ As regards the contention 
that, if the vendor dies before the purchaser effects a partition, the 
purchaser will take nothing, it is also one which does not arise on the 
facts of the case before us. If it is necessary to notice it as an objection 
to the rule of decision indicated above, the answer is that the interests 
carved out by the sale vest in the purchaser at once and that — the vendor 

(1) 4 0. 677 (682). (' 2 > 14 M - 408 - 
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being competent to sell — his subsequent death is an event which cannot 
divest the interest which has once vested; and for the purpose of giving 
effect to his contract o? sale, the purchase must be dealt with as if the 
seller were alive whon the purchaser demands partition.” 


The result of that view applied to the facts of the present case 
would be that Gurpadaoa ran no risk of losing his purchase [805] by the 
death of Basapa, but gained the benefit which accrued to the survivors on 
the death of Khubana and again on the death of Revapa, a result which 
appears to us to be neither logical nor equitable. 

The decision in Pandurang v. Bhaskar (1) points to the period of 
alienation by a Hindu co-parcenar, whether voluntary or compulsory, as 
that at which the rights oi the alienee are to be determined. That decision 
was approved in Mcihabaiaya v. Timaya (2). 

During the course of the argument in Bangasami v. Krishnayyan 
Mr. Justice Muttusami Ayyar lays down two principles : “ (1) A purchaser 
gets his vendor’s right to a partition quoad the thing bought ; (2) if he buys 
an exact share he cannot get more.” When a Court in an execution sale 
sells the interest of the judgment-debtor it cannot, we imagine, vary that 
interest by the words which it uses. If it be a 3rd share it sells the 3rd 
share, if a half share the half. If it purports to sell the whole estate, only 
the share of the judgment-debtor in it, whatever it may be, can pass. 


The conclusions to which we are led by the decisions and their results 
upon this branch of the law are these : — 

(1) That the position of the purchaser of the interests of a Hindu 
co-parcener in part or the whole of a joint estate are very anomalous. It 
is impossible to work out his rights on an exact logical basis. As it is aD 
equity it must be worked out upon equitable principles. 

(2) That a Hindu co-parcener by an alienation of his rights in part or 
the whole of the joint family property does not place the purchaser of such 
rights in his own position — does not confer upon him the status of an 
undivided Hindu. See Ballabah Das v. Sunder Das (3). Such a purchaser 
is in Vasudcv Bhat v. Venkatcsh (4) spoken of as “ becoming a sorb of 
tenant in-common with the co-parceners admissible as such to his distribut- 
ive share upon a partition takiug place ” (p. 147). 


[806] (3) That such an alienation before partition does not deprive 
the alienating co-parconer of his rights in the Hindu joint family. . If the 
alienation of his rights in each individual portion of the joint family pro- 
perty has not that ellect, the fact that it is the last item which is being 
alienated cannot alter tbo position. The purchaser of the last part of the 
property of the co-parcener cannot be in a better or worse position than 
the purchaser of the penultimate portion. 


(4) That as the purchaser does nob by the death of his vendor lose 
his right to a partition, so his position is nob improved by the death 01 
other co- parceners before partition. 

(5) That he stands in no better position than his alienor aod conse- 
quently like the latter is liable to have his share diminished before partition 
by the birth of other co-parceners if he stands by and does nob insist on 
an immediate partition. 


(1) 11 B. H. C. R. 72. 

(3) 1 A. 429. 
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The result is that, in our opinion, upon tho death of Bevapa, Basapa 
was entitled to §rd of the equity of redemption in the house in suit and he 
or his vendee is now entitled to redeem it. 

We reverse the deoree of the Distriot Judge and remand the case for 
a retrial of the appeal. Cost, oosts in the cause. 

Decree reversed and case remanded. 
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APPELLATE CIVIL. 

Before Sir C. Farr an , Kt., Chief Justice , and Mr. Justice Parsons. 


PANDU . Plaintiff ) v. Bhavdu ( Defendant ).* [5th March, 1896.] 

High Court — Extraordinary jurisdiction — Reference by Collector — Civil Procedure Code 
{Act XIV of 1882), s. 622 — Practice — Procedure. 

The High Court will not interfere on a reference by the Collector with a 

Mamlatdar’s Court’s decision in a possessory suit. The aggrieved party can 

himself apply to the Court. 

Satu v. Shivrambhat (1) followed. 

BEFERENCE from A. Cumine, Acting Collector of Khandesh, in a 
case decided by Mr. Ganesh Kashiuath Lele, Mahalkari of petha Bhad- 
gaum, under Bombay Act III of 1876, (Mamlatdar’s Act). 

[807] The reference wa9 as follows : — 

“ TheSplaintiff Pandu valad Malhari, of kasha Bhadgaum, laid a plaint 
under Bombay Act III of 1876, alleging that he has only one way of getting 
to and from his house, viz., along a lane 3 cubits broad, that the defendant 
had recently placed a pipe in his (defendant’s) house, that this pipe had never 
been there before, and that the water from the pipe fell on tho plaintiff’s 
body whenever (he the plaintiff) went to and from his (plaintiff’s) houso, 
and that great obstruction is thus caused to his (plaintiff 's^ going into or 
coming out frem his (plaintiff’s) house. 

*• The Mahalkari, Mr. Ganesh Kashinath Lele, who has powers of a 
Mamlatdar under the Act, found in favour of the plaintiff, and ordered 
injunction to issue to defendant ‘ to abstain from allowing the water from 
his house to fall on the premises or street used by the plaintiff.’ 

“ The order seems irregular, as the lane was not land in plaintiff’s 
possession, nor was it a road to a field ; and even if it had been, it could 
hardly be said that water dropping from a pipe disturbed or obstructed 
plaintiff in using the lane. 

“ It is submitted, therefore, that the plaintiff might be called on to 
show cause why the Mahalkari's order should not be quashed.” 

There was no appearance for the parties. 

OBDEB. 

F ARRAN, C. J. — Following the practice of this Court as laid down in 
Satu v. Shivrambhat (1) we decline to interfere in this matter on the 
application of the Collector. The defendant, if he feels aggrieved, can 
himself apply to this Court. 

Interferenc e declined. 

• Civil Reference, No. 1 of 1896, 

(1) P.J. (1894), p. 52. 
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[808] APPELLATE CIVIL. 

Before Sir C. Farran, Ft., Chief Justice, and Mr. Justice Parsons. 


Krishna Ramaya Naik and others ( Original Defendants Nos. 2, 

3 mul 4), Appellants v. Vasudev Vknkatesh Pai and others 
{Original Plaintiffs and Defendants Nos. 1, 5 and 6), Respondents .* 

Vasudev Venkatesh Pai {Original Plaintiff), Appellant v. Mhasti and 

OTHERS ( Original Defendants) , Respondents. I [9th March, 1896.] 

Hindu law— Joint family — Manager — Loan-Family purposes — Evidence- -Debt contracted 
for family pw poses — Evidence required where iheie has been a series of transactions 
— Decree — Mi r tqage bond in satisfaction of decree — Sanction of mortgage by Court— Civil 
Procedure Code, Act ( XlV of 1882). s. 257- A. 

Although there is no presumption that moneys borrowed by the manager of a 
Hindu family are borrowed for family purposes, and a plaintiff seeking to mako 
the family property liable must prove that the loans were contracted for the family, 
it is not incumbent on the plaintiff to show, in respect of each item in a long 
series of borrowing', the particular purpose for which it was borrowed. It will 
be sufficient for him to show that the family was in chronic need of money for 
tbo current outgoings of the family life or its trade necessities, and that the 
motleys were advanced on the representation of the manager that they were needed 
for such objects. And if the fair inference to be drawn from all the circumstances 
of the ciso leaves no doubt that the moneys were borrowed for family reasons, 
the plaintiff is entitled to succeed, although he is not able to indicate the parti- 
cular purpose for which each sum has been borrowed. 

Where mortgage bonds were passed for debts duo on decrees, and the execution of 
the bonds (which had been sanctioned by the Court) and the amounts for which 
they were passed were certified to the Court, and the Court recorded the adjust- 
ment without objection, and the decrees by reason of such certified and recorded 
adjustment became incapable of execution, 

Held, that sufficient had been dune by the Court to satisfy the requirements of 
s. 275- A of the Civil Procedure Code (Act XIV of 1882), although no formal 
sanction had been recorded. 

[R., 34 A. 135 = 9 A.L.J. 54 = 13 Ird, Cas. 34 ; 25 B. 252 ; 9 Bom. L.R. 274 ; 9 C.W.N. 

923 ; U.B.R. (1897—1901) 252; [D., 4 Bom. L.R. 587 .] 

Appeal from the decision of Rao Bahadur R. R. Gangolli, First 
Class Subordinate Judge of Karwar, and second appeal from the decision of 
E. II. Moscardi, Acting District Judge of Kanara, amending the decree of 
Rao Saheb H. S. Phadois, Second Class Subordinate Judge of Kumta. 

[809] The plaintiff's father Venkatesh Pai for many years was in the 
habit of lending money to the defendant’s family. The ancestor of the 
defendant’s family was one Thanna Naik, the elder, who had two sons, 
viz., Ramaya and Ballyappa. In the year 1845, Thanna Naik, was the 
eldest male member in Ramaya’s branch of the family. Ballyappa, how- 
ever, was alive and he as well as Thanna Naik acted as manager of the joint 
family. Between 1845 and 1856 there were seven hoods executed to the 
plaintiff, all of which were duly satisfied. Some of these bonds were 
signed by Thanna Naik and Ballyappa, some by Ballyappa alone, and some 
by Thanna Naik alone. In 1857 or 1858 Ballyappa died and Thanna Naik 
became sole manager of the family. He passed a series of bonds in favour 
of the plaintiff from the year 1858 to 1873. These bonds were expressed 
to be for moneys borrowed “for my necessities.” ^ 

, • Appeal No. 101 of 1895. 

f Second Appeal. No. 595 of 1894. 

544 



XI.] 


KRISHNA V . VASUDBV 


21 Bom. 811 


In 1873 two bonds, one for R 9 . 1,000 and one for Rs. 2,000, were 
passed by Thanna Naik to the plaintiff, consolidating the earlier bonds 
which had been given by him for sums borrowed for family purposes. 

In 1878 the plaintiff obtained decrees upon these two bonds, one for 
Rs. 1,473-12-0 and costs Rs. 154-3-4 and one for Rs. 2,431 and costs 
Rs. 230-9-11. 

In execution of these decrees, some of the joint family property was 
attached, whereupon TbannaNaik applied for and obtained the permission 
of the Court to mortgage it, and on 14th July, 1880, he executed two 
mortgage bonds in favour of the plaintiff. In each bond it was recited 
that Thanna Naik’s borrowings had been for the use of the family. In 
them the amounts due under the above decrees were ascertained and stated 
and other loans were mentioned, and the total sum due to the plaintiff was 
stated to be Rs. 4,803-1-4. The two mortgage bonds were given to secure 
this sum. One was for Rs. 3,800 payable in nineteen instalments of 
Rs. 200 each. The other was for Rs. 1,000 payable in four months. 

On obtaining these mortgage bonds the plaintiff passed a receipt to 
the Court for payment of the two decrees. It was duly recorded by the 
Court and the legal proceedings thus terminated. 

[810] In 1886 the plaintiff sued (suit No. 560 of 1886 ; second appeal 
No. 595 of 1884) the defendants, who were the son, the brother and the 
nephews of Thanna Naik, upon the aforesaid bond for Rs. 1,000 to recover 
the said sum and Rs. 377-8-0 as interest, alleging that in executing the 
second bond Thanna Naik was aoting as manager and that the joint 
family was liable. 

Defendant No. 2, who was Thanna Naik’s brother, denied his 
liability. He alleged that Thanna Naik was not the manager of the 
family and that the bond was passed in satisfaction of judgment-debts of 
Thanna Naik alone. He further contended that the bond being an agree- 
ment to give time for the satisfaction of a judgment- debt, and not having 
been sanctioned by tbe Court, was void under s. 257-A of the Civil Pro- 
cedure Code (Act XIV of 1882). 

The lower appellate Court held that Thanna Naik was tbe manager 
of the joint family and that the greater portion and not all of the debts 
had been incurred for family purposes. He, therefore, passed a decree for 
the former part against all the defendants payable within six months, and 
in default of payment directed a sale of the mortgaged property; and. in 
respect of the latter part of the debt, directed that the same should be 
recovered by attachment and sale of Thanna Naik’s interest in the pro- 
perty in tbe hands of his son (Defendant No. 1). 

The plaintiff filed a’second appeal to the High Court (No. 595 of 1894). 

While tbe above proceedings were pending, the plaintiff filed another 
suit against the defendants (son, brother and nephew) of Thanna Naik 
upon the other mortgage bond of the 14th July, 1880, for Rs. 3,800 
together with Rs. 4,118-4-0 interest. The brother of Thanna Naik pleaded 
the same defence as in the former suit. The lower Court passed a decree 
for the plaintiff. 

The brother and nephews of Thanna Naik (defendants Nos. 2, 3 
and 4) appealed to the High Court (No. 101 of 1895), 

Macpherson (with Shamrav Vithal and Narayan G. Chandavarkar ) 
appeared for the appellants (defendants Nos. 2, 3, and 4). 

[(Ml} Inver arity (with Ghanasham N. Nadkarni) appeared for the 
respondents (plaintiffs &o.). > 
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In second appeal No. 595 of 1894 : 

Ghanasham N. Nadkarni , appeared for the appellant (plaintiff). 

Dattatraya A. Idgunji , appeared for respondent No. 1 (defendant 
No. 1). 

Narayn?i G . Chandavarkar, appeared for respondent No. 2 (defendant 
No. 2). 

Macpherson . — The question is whether the debts in dispute were 
incurred by Thanna Naik for family purposes. If they were incurred for 
his private purposes the suit against us must fail. The burden of proving 
that the debt was a family debt lies on the plaintiff. Under the Hindu law 
there is no presumption that a debt was contracted for family purposes — • 
Soiru v. Narayanrao (1). The oral as well as the documentary evidence 
in the case shows that the debt was not contracted for family purposes 
(Evidence referred to). 

Another question also arises under s. 257-A of the Civil Procedure 
Code. The bonds in dispute were passed in adjustment of decrees, and they 
stipulate for the payment of larger amounts than the amounts of the 
decrees. The bonds were, no doubt, certified to the Court, but the sanc- 
tion of the Court was not obtained for the larger sum. The bonds are, 
therefore, void. 

Invcrarity . — So far as the law is concerned, the Judge has looked at 
the case from a right point of view. There is no evidence in the case to 
show that the amounts borrowed from us by Thanna Naik on several 
occasions were over used by him for his private purposes. Our family has 
been the savkar of defendants’ family for many years. The dealings began in 
1845. Ballyappa and Thanna Naik used to pass bonds to us. Subsequent 
to Ballvappa’s death Thanna Naik alone executed the bonds. Another 
important circumstance is that no one has come forward to resist our claim 
except defendant No. 2. 

The bond was passed for a larger sum than that of the decree. But 
the bond accounts for the excess amount. One hundred [812] rupees were 
taken for the marriage of defendant No. 2 and two hundred rupees were 
taken for the payment of assessment. The bond was not a fraudulent 
arrangement between us and Thanna Naik. The whole of the money 
was borrowed for the purposes of the family. Under the circumstances 
of the case, Thanna Naik had a right to bind all defendants even without 
their consent. 

Section 257-A of the Civil Procedure Code is not applicable. There 
y/ere two decrees and the principal amount of each decree carried interest 
which was calculated up to the date of the bond. But the bond being an 
instalment bond, further interest was stopped until default was made in 
the payment of an instalment. Therefore, the bond provided for the 
payment of a sura smaller than the amount that would have actually 
become due under the decree, while s. 257-A contemplates 
in excess of the amount of the decree. Even supposing chat s. 257* 
is applicable, then we submit that we have sufficiently complied with its 
provisions, because the adjustment was certified to the Court and we go 
its permission for the bond. The permission is tantamount to sane ion. 
What was necessary was to certify the adjustment and we had done i . 
The bond is, therefore, not void— « Thabar Mahomed v. Mod an bonahar w, 

(2) 11 0. 671. 

( / 


(1) 18 B. 520 
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'Hukum Chand v. Taharunnessa (1) ; Scllamayyan v. Muthan (2); Juji v. 
Annat (3). 

Macpherson, in reply. 

JUDGMENT. 

FARRAN, G. J- — The able and careful argument which has been 
addressed to us by oounsel for the appellant in this case has failed to 
convince us that the conclusion which the Subordinate Judge has arrived 
at upon the facts is incorrect. It will be, therefore, sufficient if we state 
broadly the grounds upon which our judgment is based without entering 
upon minute details. 

The suit is upon a bond (Ex. 224) for Rs. 3,800 passed by one Thanna 
Naik, deceased, in favour of the father of the plaintiff. The subject of 
contest is whether it was given for family debts so as to bind the defend- 
ants collaterally related to Thanna Naik. His son, the defendant Mhasti, 
has not appeared [813] to dispute it, nor have the defendants Nos. 5 and 
6, his somewhat distant cousins. The defendants Nos. 2, 3 and 4 respect- 
ively, the brother of Thanna Naik and his nephews, resist the plaintiffs’ 
claim. We may for the sake of brevity refer to them as the defendants. 

It is nob now disputed that the family to which Thanna Naik belonged 
was joint in estato and continued so until 1882. The defendants origi- 
nally alleged an earlier partition, but it was found against them by the 
Subordinate Judge upon such conclusive grounds that their counsel in 
appeal has felt himself unable to contest the finding. Two other Courts in 
a suit arising out of a bond, passed by Thanna Naik at the same time as 
that now sued upon, have also arrived at the same conclusion. We, upon 
the same grounds as the Subordinate Judge, consider the union to be an 
established fact and deal with the case upon that basis. 

The ancestor of the family was one Thanna Naik the elder. He had 
two sons Ramaya and Ballyappa. The evidence in the case goes back to 
the year 1845. At that time Thanna Naik the younger was the eldest 
male member in Ramaya’s branch of the family. Ballyappa, the brother 
of Ramaya, was alive. He was blind, bub notwithstanding his blindness, 
he as well as Thanna acted as a manager of the joint family. Between 
1845 and 1856 there is a series of bonds in favour of the plaintiff’s father. 
Venkatesh Pai (Exs. 184, 185, 186, 187, 188, 182 and 183), which were 
all satisfied. Some of these were signed by Thanna Naik and Ballyappa 
jointly ; some by Ballyappa alone, and some by Thanna Naik alone. The 
joint signatures to some of the bonds and the mutuai connection between 
others show that they all formed one connected series ; and their terms 
and the fact that the two family managers of different branches joined in 
raising the loans established with a considerable degree of certainty that 
the bonds were executed for family purposes. This was indeed practically 
conceded in argument. The bonds show that the family was in the 
habit of borrowing money in comparatively small sums to meet family 
exigencies ; and that it was not usually convenient to pay the sums so 
borrowed is proved by the execution of the instalment bond. Ex. 182, and 
by the sum [814] of Rs 350 being borrowed on the same day (the 14th 
November, 1855) to pay the first instalment due under Ex. 182. Ballyappa 
died shortly after this time in 1857 or 1858. The evidence shows that 
Thanna Naik then became the sole manager of the family. He passed a 
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series of bonds in favour of the plaintiff’s father ranging from the year 
1858 to the year 1873 (Exs. 178, 179, 181, 180, 177, 176. 174. and 173). 
The case hinges on the determination of the question whether these 
bonds were given for debts contracted by Thauna Naik for family or his 
own private purposes. 

The bonds in this series, when not renewed bonds, for the most are' 
oppressed to have been passed to recover money borrowed for my 
necessities.” This change of phraseology has been much relied on by 
counsel for the appellant. It does not, when all the circumstances are 
taken into consideration, appear to us to necessarily indicate a change in 
the nature of the borrowings. 

Coincident in point of time with the use of this expression the 
management had devolved upon Tbanr.a Naik^alone. This affords a reason 
for a change of language. The mention of necessities in the bonds 
indicates, we think, in the mind of the lender an intention to charge some 
one other than the borrower himself. It may be that the idea was to 
charge his son, but the other circumstances to which we now refer appear 
rather to negative that idea. 

It is improbable that a family which had been regularly borrowing 
until 1655, and which in that year was involved in debt, should have 
suddenlv ceased the practice altogether and needed no more advances 
coincidently with a time when its manager began to borrow on his own 
account. The terms of the bonds, Exs. 178, 179, 181 and of the 
endowment on Exs 182 and 177 show that the parties to these instruments 
treated the new series beginning in 1858 as a mere continuation of the 
old series ending about that time. There is nothing indeed to distinguish 
the two series except the cbaDge of language which may be otherwise 
accounted for. The accounts wore all adjusted on 9th November, 1861, 
when a bond for Rs. 3,000 was given for the consolidated debt (Ex. 1771. 

[815] Again, Ex. 176, which is a bond for Rs. 1,650 borrowed for 
" the cloth trade,” which is shown to he a family business, amalgamates 
that sum with the previous borrowings consolidated in Ex. 177. This 
does not, of course, show that the previous borrowings were for family 
purposes, but it proves that the parties dealc with the whole account on 
the same footing, not distinguishing the money borrowed for my necessity 
from those which must have been borrowed for family purposes, ine 
whole series ultimately culminated in the bonds, Exs. 173 and 1/4, 
passed in 1873 for Rs. 1,000 and Rs. 2,000 respectively. 

Wo think, therefore, that the whole series of bonds from 1845 to 
1873, must be treated, notwithstanding the change of language in 1850, as 
one series, and that the fact that the earlier items in that series were 
borrowed for family purposes affords some inference that the whole series 

stands on the same footing. . . nrt 

Admitting, as laid down in Soiru v. Narayanrao (1), that there is no 

presumption that moneys borrowed by a manager are borrowed tor ram y 
purposes, and that a plaintiff seeking to make the family property ’ 

must prove that the loans were contracted for the family, we . . 

that it i 3 incumbent on the plaintiff to show, in respect of .® a0 \ ed 

long series of borrowings, the particular purpose for which lfc .^ as * 

If it were, it would be impossible for a Hindu eaukar keepi g 7 

account with the manager of a family to succeed in P^J 1 ^ rtro ditortd 
against the family. It will, we apprehend, be sufficient for the oreditorto 


(1) 18 B. 620. 
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show that the family was in ohronio need of money for the current out- 
goings of the family life or its trade necessities, and that the moneys were 
advanoed on the representation of the manager that they were needed 
for such objeots. And if th6 fair inference to be drawn from all the 
oiroumstances of the case leaves no doubt in the mind of the Gourb that the 
moneys were borrowed for family reasons, the plaintiff is entitled to 
succeed, although he is not able to indicate the particular purpose for 
which each sum has been borrowed. This is the view adopted by tho 
Subordinate Judge and it is in our opinion the correct one. 

[816] Now it is clear that the family expenses and necessities down 
to 1858 were not met by their current income. 

The oral evidence given for the plaintiffs is not of a conclusive 
character. Tne witnesses are Naravan Bab Shenvi (Ex. 33) Pursaya 
Bharmaya (Ex. 46), Krishna Bab Shanbhog (Ex. 49), Narayan Nagappa 
(Ex. 52), Divapayya Thanlapayya (Ex. 54), and Timapa Govind (Ex. 121) 
who, however establish that during the management of Thanna Naik 
a new family house was built at considerable expense, the Ghasni 
land of the family was improved, and two or three marriages were 
performed, and that a family trade in betel-nuts and cloth was carried on. 
Lachmayya Devar Shanbog (Ex. 122) says that he knows that money 
was advanced by the plaintiff’s father to Thanna Naik on several occa- 
sions for the payment of assessment or family purposes including the cloth 
trade. There is no evidence on the other side to show that the moneys, 
which formed the consideration for tho consolidating bonds (Exs. 173 
and 174), were borrowed for the private purposes of Thanna Naik. It was 
suggested that they may have been borrowed for the prostitute Jayu with 
whom Thanna Naik appears to have consorted, but there does not appear 
to be any real basis for that suggestion. The case really made by the 
defendants and their witnesses was that there had been a separation bet- 
ween Thanna Naik and the rest of the family, which, as wo have said, is 
quite untenable. The evidence, we think, gives rise to an exceedingly 
strong inference or presumption that tho bonds, Exs. 173 and 174, were 
passed to consolidate earlier bonds given to secure sums borrowed by 
Thanna Naik for family purposes. 

We proceed to consider the subsequent occurrences in the life-time 
of Thaona Naik. He died about 1881. Nothing had been paid in respect 
of the bonds in 1878, and in that year the plaintiff’s father Venkatesh Pai 
filed two suits (being suits Nos. 373 and 374 of 1878,) upon them against 
Thana Naik alone, and on the 10th December, 1878, be obtained decrees 
iu these suits (Exs. 220 and 212) : that in suit No. 373 of 1878 was 
for Rs. 1,473-12-0 and costs Rs. 154-3-4 with interest on the princi- 
pal sum at the rate of 9 per cent, per annum : that in suit [817] No. 374 
.of 1878 was for Rs. 2,431 and costs Rs. 230-9-11 and interest on the 

principal amount at 3 per cent, per annum. 

In execution of these decrees, Venkatesh Pai attached some pro- 
perty belonging to the joint family. On the 17th April, 1880, Krishna 
RamayA made an application (Ex. 103) to raise the attachment, 
alleging that he and Thaona Naik and Subraya were joint owners of the 
attached property which was the self-acquisition of Ramaya, their father, 
and that the decree was against the defendant Thanna Naik alone, and 
that he (the applicant) was not liable nor was his share. A similar 
.application (Ex. 104) was made by the other brother Subraya. Thanna 
Naik was arrested in execution of the decrees. On the 30bh June 
1880, Thanna Naik, stating that Venkatesh Pai’s attachment and that the 

549 


1896 

March 9. 

Appel- 

late 

Civil. 

21 B. 808. 



21 Bom. 818 


INDIAN DECISIONS, NEW SERIES 


/ 


[YoL 


1896 

March 9. 

Appel- 

late 

Civil. 

21 B. 808. 


auction sale of the property would deprive his family of support and that 
he had requested the plaintiff and had resolved to mortgage it with 
instalments, applied for permission to do so (Ex. 158). This was 
granted the same day, Venkatesh Pai consenting (Ex. 161). Similar 
applications wero made in both suits. On the 3rd of July an order was 
passed upon the attachment application of Krishna Ramaya as follows ; 
— * Plaintiff has given up the attachment. Therefore there is no occasion 
for this application. The application is struck off” (Ex. 103). A similar 
order was passed upon the application of Subraya, which was also- 
struck off, but with costs (Ex. 104). 

Ou the 14th July, 1880. Thanna Naik executed two mortgage bonds 
in favour of Venkatesh Pai. In each of these bonds it is recited that the 
borrowings of Thanna Naik had been for the use of the family. In them 
the accounts under the decrees are made up, the interest being calculated, 
and from the total amount Rs. 200 already paid by a transfer are 
deducted. To the balance Rs. 100, said to be borrowed for the expenses 
of the marriage of Krishna, and Rs. 200, said to be borrowed to pay 
assessment, are added and the total Rs. 4,803-1-4 is arrived at. Rupees 3-1-4 
are given up. The mortgage bonds are passed to secure the balance. 
One is for Rs. 3,800 payable in ] 9 instalments of Rs. 200 each. In 
default of payment of the instalments this whole was made payable with 
interest at 9 percent, per annum (Ex. 224). [818] The other bond is for 

Rs. 1.000 payable in four months with interest at the rate of 6 per cent, 
per annum. The same lands are again mortgaged to secure payment of 
this sum (Ex. 170). Both mortgages are without possession. 

On obtaining those mortgages, Venkatesh Pai on the same day passed 
a receipt to the Court for payment of the two decrees. It mentioned the 
fact of the mortgages and their amount and was recorded by the Court 
(Ex. 159). The legal proceedings thu9 came to an end. By the 
appellants wo are asked to regard these two mortgages (Exs. 224 and 
170) as frauds by Thanna Naik on his brothers Krishna and Subraya. 
Ballyappa’s branch of the family does not appear to have taken any part 
in the matter ; possibly they wero not interested in the attached lands, as 
Krishna’s application asserts that the lands were self-acquired by Ramaya. 
If we come, as we have done, to the conclusion that there is a strong 
presumption that the earlier bonds passed by Thanna Naik were for family 
purposes, there is no foundation for attributing any fraud to Thanna Naik. 
in the transaction. If there was, in fact, no fraud there is no reason for 
believing that the younger brothers were nob fully aware of what was being 
done by their elder brother Thanna Naik. Subraya was living with 
Thanna Naik, and the marriage of Krishna had just been arranged for by 
Thanna. It is difficult to believe that they did nob, in fact, kuow of it. If 
they were prosecuting their attachment applications it is almost incredible 
that they were not made aware of the application of Thanna Naik bo the 
Court to mortgage the attached lands, seeing that it was the granting of 
that application which pub an end bo the attachment and made their own- 
applications unnecsssary. It is asked why in that case they did not 
join in the mortgages. Venkatesh is dead and the reasons for their not 
doing so can only be conjectural. The inveterate practice of Venkatesh to 
deal only with the managing member of the family may possibly account 
for it. Even after its date, bonds continued to be passed by Thanna 
alone. See Exs. 165 to 169 and 241, which are the decrees passed 
against the whole family upon bonds signed in this manner between lo 
and 1884, On the whole we have come to the conclusion that the mortgages 
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[819] are sufficiently proved to have been given for family purposes and 
that they are binding upon the family. 

In the suit filed upon the bond for Rs. 1,000 the District Judge of 
Kanara has, upon a review of the evidence differing from the Subordinate 
Judge of Kumta, come to a different conclusion except as to the bond for 
Rs. 1,650 (Ex. 176). His judgment is the subject of second apreal 
No. 595 of 1894. We must accept his finding, though it does not accord 
with our own view, as it is not open to us to deal with it upon the facts 
in second appeal. The arguments urged upon us by the appellants do nob 
disolose any errors of law on the part of the District Judge which would 
warrant our interference with his decision upon the facts. 

It remains to consider the objections to the mortgages founded 
upon the provisions of s. 257-A of the Civil Procedure Code which are 
common to both appeals. The adjustment of the decree by the bonds 
having been certified to the Court, no difficulty arises on that score, nor 
could any arise since the alteration in the wording of s. 258 of the 
Civil Procedure Code — Swamirao v. Kashinath (l). The provisions of 
s. 257-A occasion some difficulty. A long series of decisions in this 
Court has interpreted the section as applicable to agreements which operate 
to extinguish the original decree. They are all (except Vishnu v. IIut 
P atel (2) ) mentioned in Sivamirao v. Kashinath {supra) and are nob 
dissented from in Bank of Benqal v. Vyabhoy Ganqji (3). though in the 
former of these cases, Sargent, C. J., speaks somewhat hesitatingly as to 
their binding force since the Legislature has declared its purpose by the 
alteration made in the 258th section of the Civil Procedure Code. The 
Calcutta High Court, on the other hand, in Jhabar Mahomed v. Modan 
Sonahar (4) after a consideration of the Bombay authorities has, agreeing 
with the Allahabad High Court, held that the provisions of s. 257-A are 
only intended to prevent any binding agreement between judgment-debtors 
and judgment-creditors for extending the time for enforcing decrees by 
execution without consideration and without the sanction of the Court, a 
[820] ruling which would equally apply to agreements falling within the 
2nd clause of the section and which has been so applied in Hukum Chand v. 
Taharunnessa Bibi{5). These rulings have been followed in the Madras 
High Court — Sellamayyan v. Muthan{6) and Juji v. Annai{ 7). There is 
thus a consensus of opinion in all the other High Courts that the Legis- 
lature in framing the Code of Civil Procedure did not intend to effect, and 
did not, therefore, effect any change in the substantive law relating to the 
consideration for agreements, an opinion which by the alteration of s. 258 
the Legislature would seem to countenance. When it again comes before 
this Court it may he proper to refer it for consideration to a Full Bench. 
The question is of the highest imDortance, and it is one upon which it is 
desirable that there should be uniformity in the law. 

In the present case as the execution of the mortgages (which had 
been sanctioned by the Court) and the amounts for which they were 
passed, which in the aggregate exceeded the amount of the decrees, were 
certified to the Court, and the Court recorded the adjustment without 
objection, and as the decrees by reason of such certified and recorded 
adjustment have become incapable of execution, we think, as held by 
the lower Courts, that sufficient has been done by the Court to satisfy 


(1) 16 B. 419. (2) 12 B. 499. (3) 16 B. 618. (4) 11 G. 671. 
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the requirements of s. 257-A. Tbe bonds are so eminently reason- 
able that the recording of a formal sanction was possibly deemed 
unnecessary. We, for the reasons which we have given, confirm both 
decrees with costs. 

Decrees confirmed. 
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[821] APPELLATE CIVIL. 

Before Sir C. Farran Kt., Chief Justice and Mr. Justice Parsons. 


Mono Mahadev and others ( Original Defendants ) , Appellants v. 
An ant Bhimaji (Original Plaintiff), Respondent * [9th March, 1896.] 

Vatan— Kulkarni vatan — Joshi vritti — Purchaser of share in — Obstruction in perform- 
ance of duties— Injunction — Soetific Relit/ Act ( 1 of 1877), s. 54. 

The plaintiff, who had bought a share in a kulkarni vatan and joshi vritti, 
was obstructed by the defendants in the performance of his duties. 

Held, that he was entitled to an injuootion against the defendants. 


Second appeal, from the decision of A. Steward, District Judge 
of Ahmednagar, confirming the decree of Rao Bahadur G. A. Mankar, 
First Class Subordinate Judge. 

The plaintiff sued for a declaration against the defendants that he was 
entitled to enjoy the profits every fourth year of a fourth share in the 
kulkarni vatan and joshi vritti of the village of Nimbolak which he 
alleged he had purchased from one Rahgo Gaoesh, and for a perpetual 
injunction against the defendants, alleging that he had been obstructed 
by them in officiating and receiving the fees at certain marriages, the 
consequence of which was that the yajamans paid the fees to neither 
but were deposited with third parties. 

The Subordinate Judge granted the injunction prayed for. 

On appeal by the defendants the Judge confirmed the decree. 

The defendants preferred a second appeal. 

Gangaram B. Re'lc, for the appellants (defendants). — This is not a case 
in which an injunction should be granted. If we have caused obstruction 
to the plaintiff’s enjoyment, he is, at most, entitled to recover damages 
from us. The plaintiff is not our co-sharer. He has purchased the right, 
title and interest of one of our co-sharers. Some of the yajamans may not 
wish that the plaintiff, who is not a member of our family, should officiate 
at ceremonies at their houses, but they would be compelled to accept him 
if an injunction be granted — Raja v. Krishnabhat (1). 

[822] Babaji A. Bliagavat, for the respondent (plaintiff). — Under 
s. 54 (e) of the Specific Relief Act we are entitled to sue for an injunction. 
A vritti can be sold — Mancharam v. Pranshankar (2). There is nothing in 
tbe present case to show that the yajamans are unwilling to allow us to 
officiate. , 

JUDGMENT. 

PARSONS, J. — This case is distinguishable from Raja v. Krishna- 
bhat (1). There the Court would not force a joshi on unwilling yajamans. 


(1) 3 B. 232. 


* Second Appeal, No. 130 of 1895. 


(2) 6 B. 298. 
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Tbe yajamans here were employing and willing to employ the plaintiff, 
but tbe defendants obstructed him in the performance of his duties. We 
think that under 8. 64 of the Specific Relief Act he is entitled to an 
injunction uuder these circumstances. Decree confirmed with costs. 

Decree confirmed . 
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Before Sir C. Farran, Kt. t Chief Justice and Mr. Justice Fulton. 


21 B. 821. 


GANGARAM ( Original Defendant), Applicant v. PUNAMOHAN 

NATHURAM (Original Plaintiff), Opponent* 

[24th March, 1896.] 

Construction — Acts relating to procedure — Relroip’dive operation of— Practice-Proce- 
dure — Dekkhan Agriculturists' Relief Act (XVII of 1879). s. 7 -3 f — Act VI of 1895 * 

In this suit the Subordinate Judge of Karmali held that the defeudaut was 
au agriculturist, and that, therefore, the suit oould not be maintained without 
a certificate under 8.47 of the Dekkhan Agriculturists’ Relief Act (Act XVII 
of 1879;. Under s. 73 of that Act. the finding of the Subordinate Judge upon 
the point was final. Tbe plaintiff appealed, the appeal including other points 
of objection to the deoreo as well as that with regard to the status of tbe defend- 
ant. Pending his appeal. Act VI of 1895 was passed, which repealed s. 73. 
At the hearing of the appeal the Judge considered the question of the status of 
the defendant, and held that he was not an agriculturist, overruling the decision 
of the Subordinate Judge upon that point. 

[823] Held, that the Judge in appeal was right in entertaining the question. 
The provisions of Act VI of 1895 altered tbe procedure and were, therefore, 
applicable to proceedings already commenced at the time of their enactment. 

Held, also, that even if the General Clauses Act (I of 1869;, s. 6. applied to Acts 
not oonferring rights, but simply concerning judicial procedure, it could not 
affeot tbe present oase, as the repeal is not one of the Act itself, but only of 
a section in the same relating to procedure. 

[R., 21 B. 779; 7 Ind. Cas. 11 ; D., 153 P.L.R. 1901.] 

Application under the extraordinary jurisdiction of the High Court 
(s8. 586 and 622 of the Civil Procedure Code. Act XIV of 1882) against 
the decision of Rao Bahadur Narhar Gadadhar Phadke, First Class 
Subordinate Judge of Sholapur with appellate powers. 

The plaintiff sued to recover rupees one hundred and forty, the 
balance including interest due on a current account. 

The defendant took a preliminary objection that he was an agriculturist 
and, therefore, the suit could not be maintained without a conciliator’s 
certificate under s. 47 of the Dekkhan Agriculturists’ Relief Act. 

The Subordinate Judge allowed the defendant's plea and dismissed 
the suit. Ho rejected tbe plaintiff’s application for time to produce a 
conciliator’s certificate. 

The plaintiff appealed, alleging ( inter alia ) that tbe defendant was not 
an agriculturist. 


• Application No. 1 of 1896 under the Extraordinary Jurisdiction, 
f Seotion 73 of the Dekkhan Agriculturists’ Relief Aot (Act XVII of 1879) — 

79. The decision of any Court of first instance, that any person is or is not an 
agriculturist, shall for the purposes of this Act be final. 
t Amending Aot VI of 1895 — 

Sections 8, 9, 14, 15, 19 and 73 are hereby repealed. 
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On the 29th August, 1895, the Judge reversed the decree. He held' 
that the defendant was not an agriculturist, and partially allowed the 
plaintiff's claim. The following is an extract from his judgment: — 

“ The present suit was filed on 14th December, 1893, and was disposed 
of on St h March. 1894. The appeal under disposal was made on 10th 
April, 1894. The appeal embodies other grounds for it than that in respect 
of the status of the defendant as an agriculturist or otherwise. An appeal 
on these grounds evidently lay and lies even now. The Dekkhan Agricul- 
turists’ Relief Acts, 1879, 1886, are amended by Act VI of 1895. This 
Act repeals s. 73 of the Act of 1879. The amending Act came into 
force on the 1st May last. Section 73 made the decision of any Court of 
first instance that any porson is or is not an agriculturist final for the 
purposes of the Act. In the present case the Karmala Court has held the 
defendant to be an agriculturist and dismissed the suit for want of a 
conciliators’ certificate.* * The claim here was for Rs. 140 [821] and 
was heard by a Subordinate Judge of the second class, and no consent of 
the parties was obtained by the lower Court for the application of the 
provisions of Chap. II of the Act to the same. An appeal, therefore, 
already lay from the decree of the lower Court on grounds other than that 
in respect of tho status of the defendant, as I have said above. 

“ It is a general principle of law that an appeal newly given by law is 
made applicable to proceedings instituted before that change in procedure 
is made. The repeal of s. 73 deprives the decision of the lower Court 
in tho matter of status of its finality from the 1st May last. The present 
suit was decided in the beginning of 1S94, but it is not res judicata, since 
an appeal is made from the decree of the lower Court therein. When the 
judgment of the Court of first instance upon a particular issue is appealed 
against, that judgment ceases to be res judicata and becomes res subjudice." 

The defendant applied to the High Court under its extraordinary 
jurisdiction and obtained a rule nisi calling on the plaintiff to show cause 
why the decision of the Judge should not be set aside on the ground ( inter 
alia) that the Judge erred in bolding that the finding of the first Court 
with respect to the status of the defendant as an agriculturist could be 
questioned in appeal. 

Trimbak R. Kotwal, fer the applicant (defendant), in support of the 
rule: — Under s. 73 of the Dtkkhan Agriculturists’ Relief Act the finding 
of the first Court, that the defendant was an agriculturist, was final and 
could Dot bo appealed against. The Judge was, therefore, wrong in 
entertaining the appeal. When the appeal was presented to the Judge, 
the Amending Act had not come into force. It was wrong tore-open the 
question of the defendant’s status. Tbe Amending Act came into force 
pending the appeal and before it was decided. The Act is not retrospective 
and does not apply to pending proceedings — s. 6 of the General Clauses 
Act (I of 1868). The principles on which a particular enactment should 
be considered as retrospective or otherwise are given in In Re Ratansi 
Kalian ji (1). 

MahadeoB. Chaubal , for thooppooent (plaintiff) to show cause.— loe 
plaintiff had a right to appeal agaiost the decree. Tbe amount of hi 
claim was more than one hundred rupees. The repeal of s. 73 by the 
Amending Act did not confer upon tbe appellate Court any special juris- 
diction with resoect to the present case. The appeal came on in ordinary 
course and the [825] Judge took into consideration the change then ma Q 


(l) 2 B. 148. 
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by the repeal of 8. 73. The repeal merely removed the restriction on the 
jurisdiction of the appellate Court. This is purely a matter of procedure 
and does not involve any question as to any substantial right — Maxwell 
on Statutes, pp. 269. 270; Shivram v. Kondiba (1); Shavilal v. Hira - 
chand (2) ; Anund Chunder v. Nitai Bhoomji (3) ; Kondi v. Gunda (4) ; 
Padgaya v. Baji Babaji (5) ; Framji v. Hormusji{6)\ Ratanchand v. 
Hanmantrao (7). 

The order of the Subordinate Judge rejecting our application for 
time to produce a conciliator’s certificate was wrong. Thus on this 
ground also the decree was appealable. The Subordinate Judge ought to 
have adjourned the hearing for the production of a conciliator’s certificate 
— Say ad Nyamtuia v. Nana (8) ; Vyankaji v. Sarjerav (9) ; Nawab 
Muhammad Azmat Ali Khan v. Mussumat Lalli Begum (10). 


JUDGMENT. 


Farran, C. J. — We are of opinion that the rule in this case should 


be discharged. 

It has been argued that the District Court had no jurisdiction to 
entertain an appeal on the question whether the applicant, who was the 
defendant in the suit, was an agriculturist within the meaning of the 
Dekkhan Agriculturists’ Relief Act. When the appeal against the decree of 
the Subordinate Judge was filed in the Court of the District Judge, s. 73 
of Act XVII of 1879 made the decision of the Subordinate Judge, that the 
defendant was an agriculturist for the purposes of the Act, final. Pending 
the appeal that section was repealed by Act VI of 1895, and when the 
appeal came on for hearing, there being no longer any restriction upon the 
jurisdiction of the District Court to enter into the question whether the 
defendant was an agriculturist or not, the District Court entertained it and 
came to the conclusion that ho was not, thus overruling the decision of the 
Subordinate Judge upon that point. This course was in accordance with 
the [826] general rule of law that statutes which effect changes in pro- 
cedure are in their operation, unless the contrary appears on the face of 
the enactment, retroactive in the sense that the provisions of such statutes 
are applicable to proceedings already commenced at the time of their 
enactment — In re Ratansi Kalianji (11). This rule has already been recog- 
nised by this Court in the case of earlier changes in the same Act. An 
instance will be found in Shivram v. Kondiba. (1). And the same principle 
has been observed in the case of Anund Chunder v. Nitai Bhoomji (3), 
recently decided in the High Court of Calcutta. There the circumstances 
were very similar to those in the present case. An order had been made on 
7th July, 1888, from which no appeal lay. Act VII of 1888. which came 
into force on the 1st July, 1888, gave an appeal from the order. The Court 
held “ the general principle of law to be applicable that an appeal newly 
given by law is made applicable to proceedings instituted before that change 
in procedure is made.” See Attorney General v. Sillemi 12). 

It is, however, argued that a different rule must be applied in this 
case by reason of the provisions of s. 6 of the General Clauses Act (Act I 
of 1868) which enacts that “ the repeal of any Statute, Act or Regulation 
shall not affect anything done * * * or any proceedings commenced 

before tbe repealing Act shall have come into operation.” It may perhaps 


(1) 8 B. 340. (2) 10 B. 367. 

(4) P.J. (1882), p. 166. (6) 11 B. 469. 

(7) 6 B.H.C.R. A.O.J. 166. 

(9) P.J. (1891), p. 276. (10) 9 I. A. 8, 

(12) 10 H„L, Oa, 704. 


(3) 16 C. 429. 

(6) 3 B.H C.R. O.C.J. 49. 
(8) P.J. (1888), p. 221. 

(11) 2 B. 148. 


1896 

March 24. 

Appel- 

late 

Civil. 

21 B. 822. 


555 



1896 

March 24. 

Appel- 

late 

Civil. 

21 B. 822. 


21 Bom. 827 Indian decisions, new series [*oi; 

be doubted whether that section is not confined in its operation to proceed- 
ings commenced under an Act conferring a right which has been repealed 
pending the action to enforce it, — as for example an Act enabling an 
informer to sue for a penalty, — and whether it is intended to contravene or 
interfere with the long established principle of law that statutes concerned 
with judicial procedure, unless such operation be excluded, do affect 
judicial proceedings pending at the time such statutes come into force, but 
however that may be, the answer to the argument appears to us to be 
that the Dekkhan Agriculturists’ Relief Act has not been repealed [827] 
by Act VI of 1895. It is still in full operation. An alteration only has 
by the latter Act been effected in the procedure under it by doing away 
with the finality which s. 73 imposed upon the finding of a Court of 
first instance as to the defendant being an agriculturist. The repeal of a 
section in an Act relating to procedure does not appear to U9 to be the 
repeal of an Act within the moaning of s. 6 of the General Clauses 
Act. If the change in procedure had been effected by substituting open 
to appeal” for “final” ins. 73 the argument based on the General 
Clauses Act would have no application, but every substitution involves 
pro tanto a repeal. We thick that the mode adopted by the Legislature 
in effecting the change of procedure does not affect the result. Rule 
discharged with costs. 

* Rule discharged. 


21 B. 827 (F.B). 

APPELLATE CIVIL— FULL BENCH. 

Before Sir C. Farr an , Kt., Chief Justice , Mr. Justice Jardine and 

Mr. Justice Ranade. 


IBRAHIMBHAI ( Original Plaintiff), Appellant v. FLETCHER 
AND OTHERS (Original Defendants ) , Respondents.* 

[31st March, 1896.] 

Vendor and purchaser— Contract to purchase— Construction- Good title- Property in 
cantonment— Rights of Government in such property— Contract making no me nit 
of Government rights- Knowledge of purchaser- Suit by purchaser for sped fic perform- 
ance or return oi earnest-money -Earnest money when repayable- Amendment op 
plaint so as to claim refund of earnest-money — Practice — Procedure. 

On October 12th, 1887, the first defendant executed the following agreement m 
favour of plaiotiff with respect to certain property situated in the Poona La mon- 
ment “I have agreed to sell to you . . . both my buDgalows des °" bcd 
above, including the sites and buildings together with the 00 “ P . £ ’ 

[828] rooms for servants, tables, out-houses and I have this y 

received from you Rs. 5,000 as earnest-raoney. After the sale-deed in rega 
the said bungalows is executed I will gee them transferred to your 
Brigade-Major’s office.” On the same day the first defendant received . . 

plaintiff Rs. 5,000 as earnest-money. A notice of the proposed sale was PJ» bl1 . 
in the newspapers, upon which the Poona Cantonment Committee 
plaintiff stating that Government possessed certain rights over the p P ^ 
Plaintiff then demanded that the first defendant should obtain £r0 “ govern 
and transfer to him a full and complete title in the ^property. The ^defendan 
refused, and prepared a draft deed transferring the ordinary can d Pr linedto 
which was a mere ocoupanoy, and sent it to plaintifi. Plain m 1 dee ^ 

accept it and brought this suit to compel the first defendant 


• Appeal No. 26 of 1893 under s. 15 of the Amended Letters Patent. 
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transferring to him a full and oomploto title for possession of the property and 
(or rent and damages. 

Although apparently not arising upon the pleadings, an issue was raised by 
the parties as to whether by bis oonduct the plaintiff had forfeited hiB right 
to have the earnest-money returned to him. This issue was, however, struck 
out at the trial by the Subordinate Judge, who also rofused to allow tho plaint 
to be amended by inserting a claim for the repayment of tho earnest-money, on 
the ground that it would change the charaoter of the suit from being one 
based on the contract of the 12th October, 1887, into a suit based on the fact 
that there had never been a contract at all between the parties. Ho dismissed 
the suit. The plaintiff appealed and contended that the contraot was that the 
defendant should give an absolute title to tho property, and that as ho was unable 
to oarry out this contraot he should return the earnest mcmey to the plaintiff. 

Held (1), upon the ovidence (Candy, J., dissentiente ) that the knowledge that 
the property in question was held upon cantonment tenure was not brought home 
to the plaiutiff, and that the Court could not impute such knowledge to him ; that 
the terms of the contraot itself were calculated to induoe the plaintiff to believe 
that the defendant was selling not a mere revocable license to occupy the land, 
but tho land itself. Tho defendant agreed to sell the land, and having done so 
the onus lay upon him to show not only that he intended to sell ODly canton- 
ment occupancy rights, but also that the plaintiff understood that he was 
purchasing the same. 

(2) That the defendant being in default, and being unable to give the title 
contracted for, should return the earnest-money to tho plaintiff. 

f Held by the Full Bench that the amendment of the plaint so as to make it 
include a claim for the refund of the earnest-money ought to have been allowed, 
although not asked for until a late stage of the case. 

The right to specific performance of a contract, or, in the alternative, to a 
r eturn of the earnest-money should be determin ed — in nn a and — thfi — 8*UB_e_ suit, 
£829] and the plaintiS failing to obtain a decree for specific performance should 
not be driven to a separate suit to reoover back his deposit, if he is entitled to 
relief in that form. 

The oircumstance that a purchaser is not entitled to specific performance is 
by no means conclusive against his right to a return of the deposit. If, having 
regard to the terms of the contract, he is justified in refusing to accept the 
title, which the vendor is able to give, he is entitled to a refund of the deposit. 

15 Ind. Cas. 268 = 17 C.W.N. 100; R.. 28 B. 153 (156) ; 23 M. 114 ; D., 33 M. 375 
= 3 Ind. Cas. 941 = 20 M.LJ. 230 = 6 M.L.T. 334.] 
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Appeal under s. 15 of the Amended Letters I^atent against tho 
decision of Candy and Fulton, JJ., confirming the decree of Rao Bahadur 
Chunilal M., First Class Subordinate Judge of Poona, under s. 575 of the 

Civil Procedure Code (Act XIV of 1882). 

Suit by purchaser against vendor for specific performance of contract. 

On the 12th October. 1887, the plaintiff contracted to purchase from 
the first defendant two bungalows (Nos. 27 and 28), with the land attached 
thereto, situate in the cantonment at Poona. The contract after describing 
the situation of the houses was as follows : — 

“ i have agreed to sell to you * * both my bungalows described 
above, including the sites and buildings ( jagia imlya sahit ) together with 
the compounds, rooms for servants, stables, out-houses .... and I 
have this day received from you Rs. 5,000 as earnest-money. You should put 
a notification regarding the above transaction in respect of the above said 
bungalows in Bombay or Poona newspapers, and after having satisfied 
yourself that nobody has right or claim over both the above mentioned 
bungalows and other things ( saman ) you should, at my expense, within 
one month get the deed of sale executed by me and registered, and 
pay me the balance. Should you fail to do so, you will have no claim 
whatever to the amount of the earnest-money which you paid me this 
day ; but if I do not satisfy you within the aforesaid time that nobody 

557 



21 Bom. 830 


INDIAN DECISIONS, NEW SERIES 


1896 

March 31. 

Full 

Bench. 

21 B 827 
(F.B.). 


[YoL 

has any right or claim over the above-mentioned estate, and u I object 
to executing to you the sale deed, I will continue to pay your fair rent for 
both houses until the sale deed is executed and the houses are put 
into your possession. After the sale-deed in regard to the said bungalows 
is executed I will get them transferred to your name in the Brigade- 

Major’s office.” > 

Oa the same day the plaintiff paid the first defendant Rs. 5,000 

earnest-money for which the latter duly executed a receipt. 

The site and compounds of the bungalows in question were 
Government property and were situate, as above stated, within the 
[830] caDtonment at Poona. The limits of this cantonment were fixed in 
March, 1827. By Regulation XXII of 1827 (s. 21) it was directed that 
private property was not to bo included within cantonment limits, but 
the direction did not appear to have been practicable in all cases. 
Bombay Act III of 18G7, s. 11, recognises the fact that lands, which 
belong 'to nrivate individuals, may be included withm cantonments. 
By rules framed under this latter Act, the Military authorities were pro- 
hibited from allowing other than permissive occupation of Government 
land within the said cantomnonts. 

Permission to occupy tho lands in question was granted by the 
Military authorities to Colonel Waddingbon (defendant No. 3), as to No. 27 
in the year 18G3, and as to No. 28 in 1871, the permission in each case 
bearing the following note. viz. “Permission to occupy ground in a military 
cantoument confers no proprietary right.” Colonel Waddington ® l ' 0C |Q d 
the bungalows on the land and sold the land and bungalows with the 

furnituro to tho first defaDdant Fletcher in 1885. 

This was tho position when Fletcher ootered into the above contract 
with tho plaiutiff, save that he had charged the property with the payment 
of certain sums to his wife (defendant No. 2) and to defendants Nos. 3 and 
1. The contract was signed and the earnest-money paid to the first defend- 
ant at the office of the plaintiff’s pleader, who was present. 

The contract provided that tho plaintiff (purchaser) was to notity tne 

contract in the public newspapers. A notice was d ™Y° * P 

by the plaintiff’s pleader and approved by Fletcher, dated 17th UctoDe , 
1887, and was dulv published. It described the property to be sold as au 
that piece or parcel of land or ground with the messuage, tenements or 
dwelling-houses standing thereon, i:c." The result of the public* ion of 
this notice was a letter from the Cantonment Committee to the P** 10 ™ * 
pleader pointing out that Government was the owner of the laud and It 
it could not be sold by the first defendant, aud that the plaintiff would 

purchase at his own risk. , . .. _u Arft _ 

Tho plaintiff’s pleader sent the defendant a copy of this letter w 

upon the defendant wrote to him as follows : 

“ [831] Tho letter contains nothing new, and does not seem to 

call for any action on my part or on yours. It is mere ly ®^“ lva ’ 
reminding you that the houses are in cantonment, and that m com 
with all others so situated their site is held from 

usual cantonment tenure. This of course you were well awareof beto^ 

My title is exactly the same as that of other k° use -^Xbrahimbhai 

limits, and no one is better able than yourself to advice Mr. IbraU 

Hasan as to the value.” . ,, . . 

The plaintiff’s pleader sent the following letter m reply . 

“ In repely to your letter of the 26th instant, I have to into® i you 

that X cannot ask Mr. Ibrahimbhai Hasan to accept your mt p 
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of tenures of land in cantonments, and he never contracted to purohase 
the property under that understanding. He agreed to pay you the large 
sum of Rs. 44,750 for the two houses with the ground attached, and not 
buildings alone.” 

Subsequent correspondence took plaoe with reference to the defend- 
ant’s title. The plaintiff’s pleader insisted that the defendants should 
give a good title by getting the notice of the Cantonment Committee 
cancelled or withdrawn. On the 11th November, 1887, the first defendant 
wrote a letter to the plaintiff himself in which he explained his title at 
length and expressed his willingness to give plaintiff an undertaking that, 
if Government should resume the land and compel the plaintiff to remove 
the houses and accept as compensation a less sum than the price which 
the plaintiff was paying for the property under the contract, that he 
(the first defendant) would pay the plaintiff the difference, or if the 
plaintiff was not satisfied with the title and would pot complete the sale, 
then he (defendant No. 1) was ready to return the earnest-money. 

The time fixed in the contract for the completion of the sale was 
extended by the parties to the 12th December, 1887. On the 6th 
December, 1887, the defendant forwarded a draft deed to the plaintiff. 
Further correspondence took place, in which the plaintiff insisted that he 
was entitled to an absolute conveyance, and that the defendant should 
obtain the withdrawal, by Government, of its rights over the land. On the 
30th January, 1838, the solicitors of first defendant wrote repeating the 
willingness of the defendant either to complete the sale or to forego the 
agreement and return the deposit. After much further correspondence 
(set forth in the judgment of Candy, J., infra) the defendant’s solicitor 
wrote on the 6th April, 1888, that, unless the draft conveyance [832] 
Was returned at once duly approved, the defendant would consider the 
whole transaction at an end and retain the earnest-money which had long 
ago been forfeited by the plaintiff. This was repeated in a letter of the 
17th April. On the 18th April, the plaintiff’s solicitor returned the draft 
conveyance altered in red ink, the effect of the alterations being to assume 
that the defendant was conveying an absolute title in the land. To these 
alterations the defendant’s solicitors did not agree, and as the plaintiff 
would not withdraw from his position, the defendant’s solicitor on the 
27th April, 1838, gave formal notice that the transaction was at an end. 

In November, 1888, the plaintiff’s pleader attempted to re-open the 
negotiations, the plaintiff being then willing to accept the terms offered 
by the defendant on the 11th November, 1887. 

On the 2nd February, 1889, the plaintiff filed this suit. 

The plaint stated the contract of the 12th October, 1887 ; that sub- 
sequently the plaintiff had come to know of the nature of the defendant’s 
tenure and of the charges on the property ; that in November, 1888, the 
plaintiff had informed the defendant that he was willing to accept such 
title as the defendant had, on the terms that the defendant should free 
the property from its incumbrances, and in case Government should resume 
the land and pay compensation less than the price stated in the contract 
of 12th October, 1887, then that the defendant should pay to the plaintiff 
the difference, as he had offered to do in his letter of the 11th November, 
1888. The plaint further stated that the defendant had refused these 
terms and it prayed. 

(1) That the defendant should be ordered to execute a conveyance 
in the terms of a draft annexed to the plaint, and that the property should 

559 


1896 

March 31. 

Full 

Bench. 

21 B. 827 
(F.B.). 


INDIAN DECISIONS, NEW SERIES 


21 Bom. 833 



1896 

MARCH 31. 

Full 

Bench. 

21 B. 627 
(F.b.k 


be entered in the plaintiff’s name in fcbe Government books, and that 
possession thereof should be given to the plaintiff. 

(2) That the defendant should pay the plaintiff the rent that accrued 
duo since the 12th October, 1887, at Rs. 340 a month, &c., &c. 

(3) That the charges on the property, if not paid off by the defendant, 

might ho paid out of the purchase-money. 

The defendant pleaded [inter alia ) that at the date of the contract 
for sale the plaintiff knew the tenure on which the property was held, and 
that the Government’s rights in the said property [8331 were not a defect 
of title within the meaning of the contract ; that it was always intended 
that the charges should be paid off out of the purchase-money ; that he 
had made the offer contained in the letter of the 11th November, 1887, 
but the plaiutiff had rejected it ; that owing to the plaintiff s refusal to 
carry out the contract, he (the dofondant) was entitled under the contract 
to retain the earnest-money. 

The case came on before the First Class Subordinate Judge of Poona, 
who framed issues, the 7th and 10th of which were as follows : 

“7. Whether the plaintiff is entitled to specific performance of the 
agreement, dated the 12th October, 1887, with superadded conditions 
embodied in the notice, dated the lGth November, 1888. 


"10. Whether the agreement, dated 12th October, 1887, has been 
cancelled by the plaintiff, and whether he has forfeited his right to the 
above earnest-money.” 

These issues, however, were struck out at the trial, and upon the 

other issues the Subordinate Judge found in favour of the defendant and 

dismissed the suit. The following are extracts from his judgment 

" The present suit was brought by the plaintiff on the 1st February, 

1889, and to the plaint has been annexed a draft of a deed of conveyance, 

and the plaintiff prays that defendant No. 1 be compelled to pass a deed 

of conveyance in the terms of that draft. The draft contains an indemm y 

clause providing that, in the event of Government resuming the grouD s 

UDon which the bungalows stand, defendant No. 1 shall be liable for ® 

difference between the amount of the purchase- money and that of the 

compensation which the Government might pay. On 3rd January, lbyl, 

Mr. Gangaram Bhau (plaintiff's pleader) applied that the indemnity clause 

be expunged and struck out from the draft. He also applied for leave o 

add an alternative Draver for damages. This application was refused, un 

the 5th January, 1891, the pleader put in another application, praying 

that the plaint be read as praying for the specific performance i o 

a conveyance in the terms of the draft (Bx. No. 83) as altere re 1 

* * * * * 


"I, therefore, hold that Mr. Fletcher (defendant No. 1) did not in . ten ^ 

> convey to the plaintiff anything more or less than his occupancy rights 

> the sites upon which the bungalows stand, and that being so e 0 
Dssiblv be charged with having refused to perform his part of the contr . 
he result, therefore, is that Mr. Fletcher having contracted to; sell 
jcupancv rights to the sites upon which the bungalows stand, is not 
□ilty of breach of contract [834] and is not, therefore, liab e _ 

nd this is the reason why I have refused permission to the plainsin 
mend his plaint by*adding a prayer for the award of damages.* 

“Issue No. 10 (which was struck out at the trial) relates J^odr 
- . . « . . _ . t rfimarVflfi that, it any ww 
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No l l V contract, ,t 13 the plaintiff and not defendant 

issue reta ned M ' S T* Hfi lnt61 ' asts of the n'aintiff to have that 

“ , ' H,a °,° y P° s9lhle re nsedy to get back his purohase-monev 

and defendant N r0, l R tu ? re has n6V6r boon a contraot betweeo him 
concerned K* * 83 * “ ay - 80 far as the P resent action is 

bis suit hated > ° aDQ u re ° OV6r b " olc his ^nest- money, because 

hvth« I b t s f L 13 T° n tha 0Ontract of 12th October 1887, supposed 

cannot he e 9 t ba ^ e been modified b V the subsequent correspondence, 
oanoot be converted into a suit based upon the ground that there was 
never a contraot between the parties." 

defendant a P pealed ’ contending that the contract was that the 

defendant hZ^ ‘t ab3olut c title to the property and that the 

defendant being unable to carry out the contract should return the 
earnest-money to the plaintiff. 

Jardine (with Ghanasham N. Nadkarni), for the appellant (plaintiff) 

Rivett- Carnac (with Crawford . Burder , Buckland and Baylev) 
appeared for the respondents (defendants). y V 

this appeal arc^— 3 ° ANDT - J “ The SU “ 9 °' aimed by tbe P laiotiff ip 


Rs. 

5.000 

1,350 


(а) Refund of the earnest-money... 

With interest at 9 per cent, for 3 years * 

(б) Rent or damages, i. e., rent for 5 months at Rs. 300 

per mensem ... ... . 

Item (W was not pressed in the argument, nor was it mentioned 

why plaintiff having claimed in bis plaint rent for 15 months at Rs 310 

per meDsem, had now altered his claim on this account to the item as 
shown above. 

Plaintiff has also appealed against the order of the lower Court as to 

OOSuS. 

The important question for consideration is as regards item (a). The 
contention of the plaintiff-appellant is that defendant No. 1 [8351 eon- 
tracked to give an absolute title to the land ou which his houses stood, and 
that not being able tocarry out that promise, defendant No. 1 was in default 
and therefore plaintiff, the intending purchaser, was entitled to a refund 
of the earnest-money with interest. If plaintiff can establish the former 

r? ,S c . onten . tlon ' fch . en - . ln the absence of such conduct on his part as 
would deprive him of his rights, he might be entitled to the refund as 
claimed, even though this was not distinctly recited in the original plaint. 

r,l a mHff 6 ^ 0aSOD8 | i i! en i h ? J he a Subordinate Judge for not allowing the 
plaintiff to amend his plaint, do Dob seem very cogent. That the Wnl 

advisers ^ defendant No. 1 understood the pleadings to raise the question 

as to the plaintiff s right to a refund of the earnest-money is shown hv f h« 

10th issue, which distinctly raises the question whether the plaintiff had 

forfeited his right to the earnest-money. As was done in the well-known 

case of Howe v. Smith (1), the necessary amendment may be considered 

as made, and the question thus assumes this form, was there a valid 

tract which the plaintiff repudiated, so as to disentZ him to a re id oi 

the earnest-money ? To answer this question we must look at the terms 

of the contraot and the oonduot of the parties. The satekhat or agreement 
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fco sell, dated 12th October, 1887, after describing the situation of the 
houses in the Poona Cantonment proceeds : — 

I have agreed to sell to you * r both my bungalows described 
above, including the sites and buildings ( jagia intlya sahit ), together with 

the compounds, rooms for servants, stables, out-houses and I have this 

day received from you Rs. 5,000 as earnest-money. You should put a 
notification regarding the above transaction in respect of the aforesaid 
bungalows in Bombay or Poona newspapers, and after having satisfied 
yourseif that nobody has right or claim over both the above-mentioned 
bungalows and other things ( sciman ) you should at my expense within one 
month get the deed of sale executed by me and registered and pay me the 
balance. Should you fail to do so, you will have no claim whatever to the 
amount of earnest-money which you paid me this day ; but if I do not 
satisfy you within the aforesaid time that nobody has any right or claim 
over the above-mentioned estate, and if I object to executing to you the 
sale-deed, I will continue to pay you fair rent for both houses until the sale- 
deed is executed and the houses are put into your possession. After the sale- 
deed in regard to the said bungalows is executed I will get them transferred 
to your name in the Brigade-Major’s office. ” 

[836] On the same day defendant No. 1 wrote a receipt for the 
Rs. 5,000 received " as earnest-money for the sale of my two houses, &o., as 
per preliminary agreement.” It is admitted that the plaintiff was present in 
person with his legal adviser, Mr. Gangaram Bhau Mhaske, when the 
satekhat was executed, and conversation took place, showing that plaintiff’s 
attention could not fail to have been drawn to the fact that the property 
sold was recited as being within the limits of the cantonment of Poona, 
and was possibly subject to certain interference on the part of the Military 
authorities. Mr. Gangaram Bhau was well aware that Government 
asserted the ultimate proprietary title in land within the cantonment; 
and that if these houses in question had been built on the ordinary terms, 
i. e., if the land had been granted by the Military authorities for buildiDg 
purposes subject to the right of Government to resume od payment of 
compensation, then the owner of the houses could not pretend to contract 
to give an absolute title to the land. Prima facie this would be the natural 
state of things. Mr. Gangaram Bbau, who was acting for the plaintiff 
and drew up the satekhat , by not enquiring from defendant No. 1 must 
be taken to have had full knowledge that defendant No. 1 had nothing 
more than the ordinary title to land within cantonment. 

According to the agreement that there should be an advertisement 
in the newspapers in order that the plaintiff should satisfy himself that 
nobody bad “ any right or claim over the above-mentioned estate”, i.e., 
“ over both the above-mentioned bungalows and other things (saman)," 
Mr. Gangaram Bhau drew up a notice, dated 17th October, 1887, which 
was initialled by defendant No. 1, in which the property to be sold was des- 
cribed as “ all that piece or parcel of land or ground, with the messuage, 
tenement or dwelling-houses standing thereon, &c.” It will be noticed 
that the property is not described as the houses with the other incidental 
rights, but the land with the houses. Bub this fact cannot be taken as 
showing that defendant No. 1 contracted to give an absolute title in the 
land. The property was fully described as situate within cantonment* 
limits ; nor i3 there any thing to indicate that defendant No. 1 asserted 
himself to he the absolute owner of the soil, or that the plaintiff bad con- 
tracted [837] with him under that impression. The result, however, of the 
notice was a letter from the Cantonment Committee fco Mr. Gangaram 
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Bhau. pointing out that Government was the owner of the land, whioh could 
not be sold by defendant No. 1, and that plaintiff would purchase at his 
own risk. As there were subsequent communications from the Canton- 
ment authorities and Government, it may be mentioned here, that though 
at one time Government asserted a right to issue a direction that a parti- 
cular olause should be inserted in the sale-deed, and made it a condition 
that the General Commanding should countersign the deed, these points 
have not been alleged by the plaintiff as preventing defendant No. 1 from 
completing the contract. It was explained on the part of Government 
that all that was intended was an express reservation of the ordinary rights 
of Government in land within cantonment limits, and as a fact the 
General raised no objection to the transfer, and no special clause was 
inserted in the draft sale-deed3 proposed by either party. So, here, 
mention may be made of the mortgages in favour of defendant No. 3 and 
in favour of defendants Nos. 4 and 5, trustees of the marriage settlement 
of defendant No. 2. It has never been asserted that these defendants 
ever raised any objection to the completion of the contract. They have 
always been willing to be paid off from the purchase- money and to join 
in conveying the estate to the plaintiff. 

The question is, therefore, narrowed to this, was the plaintiff justified 
in insisting on defendant No. 1 giving him an absolute title to the land ? 
On Mr. Gangaram Bhau sending to defendant No. 1 a copy of the letter 
from the Cantonment Committee, defendant No. 1 replied (26th October, 
1887) : The letter contains nothing new and does not seem to me to call 
for any action on my part or on yours. It is merely equivalent to 
reminding you that the houses are in cantonment and that in common 
with all others so situated their site is held from Government on the usual 
cantonment tenure. This of course you were well aware of before.” 
To this Mr. Gangaram replied (28th October) that be could not ask 
plaintiff to accept defendant’s interpretation of tenures of land in 
cantonments, and that plaintiff never contracted to purchase the pro- 
perty under that understanding. A few days later (8th November) 
Mr. Gangaram insisted that defendant should give a [838] good title 
by getting the Quarter Master General of the Army to withdraw 
or cancel the notice received from the Cantonment Committee. Sub- 
sequently, defendant No. 1 addressed plaintiff himself (on 11th November, 
1887), writing a letter in which he explained his title at length 
and expressed his willingness to give plaintiff an undertaking that 
if Government should take up the land, and compel plaintiff to remove 
the bouses and accept as compensation a less sum than what plaintiff was 
paying defendant No. 1, then the latter would pay plaintiff' the difference; 
or if plaintiff was not satisfied with the title, and was not content to 
complete the sale, then defendant No 1 was ready to return the earnest- 
money. About the same time defendant No. 1 obtained plaintiff ’s consent 
to the period of one month in the satekhat being extended to two months, 
i. e., to 12th December 1887. On 6th December defendant No. 1 
forwarded a draft deed to plaintiff, and on 13th December he wrote at 
length offering further explanations. But Mr. Gangaram on behalf of 
plaintiff still insisted on the condition noted above as to the withdrawal of 
the assertion by Government regarding its rights over the land. On 5th 
January, 1888, the solicitors of defendant No. 1 wrote to the solicitors of 
the plaintiff, forwarding copies of the Cantonment Regulations. But the 
latter replied (14th January) insisting that plaintiff had agreed to pay such 
a large sum for the property on the understanding that he was buying the 
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land, and, therefore, he was entitled to an absolute conveyance thereof. 
On 30th January, 1888, the same wrote to the same, repeating the will- 
ingness of defendant No. 1 either to complete the sale, or to forego tbe 
agreement and return the deposit. On 14th February. 1888, a reply was 
asked to the letter of 30th January ; and so again on 5th March. 

Eventually on 9th March the solicitors of defendant wrote giving 
plaintiffs 24 hours to complete the purchase or to take back tbe earnest- 
money Plaintiff’s solicitors replied (10th March) insisting on his interpre- 
tation of the agreement. Subsequently, negotiations were again entered 

into, and on 15th March a draft conveyance was forwarded to plaintiti s 
solicitors, and on 27th March it was proposed on defendant s behalf that he 
should pay rent on account of the time which would betaken in sending the 
[839] conveyance to England for the signatures of the mortgagee and 
trustees. Further delay occurring, defendant’s solicitors wrote on bth 
April that, unless the draft conveyance was returned at once, duly approved, 
defendant would consider the whole transaction at an end and retain the 
earnest-monev which had long ago been forfeited by the plaintiff, lhis 
was repeated in a letter dated 17th April. Then on 18th April plaintiff s 
solicitors returned tbe draft conveyance altered in red ink, the effect ot 
the alterations being to ignore the rights of Government in tbe land, and 
to assume that defendant was conveying an absolute title in the same. 
To these alterations defendant’s solicitors would not agree, and as plaintiff s 
solicitors said that plaintiff would not withdraw from his position, defend- 
ant’s solicitors gave formal notice (27th April, 1888) that the transaction 
was at an end. After about seven months, in November, 1888, Mr. Ganga- 
ram Bhau for the plaintiff attempted tore-open negotiations for the sale 
afresh, plaintiff being then willing to accept tbe terms offered by defendant 
on 11th November, 1887, and rejected by the plaintiff ; but this was 
declined on defendant’s part; and on 2nd February, 1889, the present suit 

was filed. ,, 

On the above facts it seems to me impossible to come to any other 

conclusion than that tbe default has, all throughout the transaction, been 
on the plaintiff's part. I have had tbe advantage of reading a draft judg- 
ment prepared in this case by my learned colleague, and I have, therefore, 
paid special attention to the two English cases quoted by bim ; but in mv 
opinion they afford no support to the contention now put forward on 

behalf of the plaintiff. , T , , 

In Cato v. Thompson (1) T agreed to sell to C certain freehold houses, 

and to make a good marketable title. On investigation of the title it 

appeared that the houses were part of a property which had been sold by a 

building society in lots, subject to stringent restrictive covenants which weie 

admitted to make the title not a marketable one. T having decline 

to procure a release of the covenants, C brought an action to recover 

back his deposit. Held, that, whether C knew of tbe restrictions at the 

[840] time of the covenant or not, he was entitled to recover. He in 

fact said to T : “ I know your title is defective, but I will buy if you make 
a marketable title by getting rid of the covenants.’' C s counsel a?“ ltted 
that “ the case is not like that of property being subject to a liability, 
which can, by no possibility, be got rid of. In such a case * PJ^ a86 ' 
who buvs with knowledge must be supposed *<> have intended to buy 
subject to tbe liability, but restrictive covenants might be released . Jessei, 
M R said: “Here it was known that it was improbable that tbe 
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restrictive covenant could be got rid of, yet there is an express contract to 
make a marketable title. It comes to this — * I know that there is a 
serious defeot in your title, but I will buy if you can make it marketable.’ ” 

If the principle in the above case is to be applied to the facts in the 
present case, then we must suppose that defendant by agreeing to satisfy 
the plaintiff that ' no one had any right or claim oyer the estate ” in fact 
expressly contracted as follows: — "Though the estate is recited as being 
within cantonment limits, and thus asserted by Government (whether 
rightly or wrongly) to be subject to certain rights of Government, I under- 
take within a month to show that Government has no such rights over 
the land on which my houses stand, or to persuade Government to relin- 
quish those rights.” And the plaintiff must be taken to have said : “ I 
know that your houses are in cantonment limits in which Government 
claim certain rights, but I will buy if you can satisfy me that those rights 
of Government do not exist in your case.” It seems to me that to attach 
such a sense to the words of the satekhat is to do violence to the language 
of the document and to the facts and conduct of the parties. 

In the samp way with In re Glong Miller's Contract (1). There the 
contract was “ I, Joseph Richardson Gloag, hereby agree to sell Athole 
Lodge. Enfield, with all out-houses thereto belonging, also the ground 
included in my titles thereto freehold for £2.400 subject to delivery of 
valid title to him ;” and the purchaser accepted those terms. As a fact the 
vendor was the assignee of a lease of the property ; but the lease gave the 
lessee [841] an option of purchasing the fee simple, and it also contained 
restrictive covenants as to the use of the land. It was held that as the 
purchaser contracted for an absolute title to the fee, he was entitled to the 
same, even though he had notice of the restrictive conditions, because there 
was an express contract that a good title would be shown. 

Here I fail to see any express contract that the vendor would show an 
absolute title to the land. On the contrary, if we construe the terms of 
the satekhat strictly and literally, we find that though he sold the two 
bouses, including site and building, with compounds, furniture, gardens, 
&c., the express contract as to title related solely to the bungalows and 
furniture, &o., (saman). It was with regard to them that he was to satisfy 
the purchaser that no one had any claim. The words “above-mentioned 
estate ” at the conclusion of the document clearly refer to the estate with 
regard to which the vendor agreed to satisfy the purchaser that he had a 
good title. But even if the land itself be included in the estate, it is evident 
that the vendor did not expressly contract to make an absolute title to the 
land. No doubt in England, when a man describes the property he is 
selling os so many acres of land, that means he is selling the fee simple. 
But it does not follow that the same rule holds good in India. If AB sells 
survey number so and so, and expressly contracts to show a good title 
thereto, that does not mean that be is selling the fee simple in the land. 
For instance, the owner of the survey number can uever appropriate it to 
other than agricultural purposes without the permission of the collector. 
Tbe vendor’s contract does not mean that he will satisfy the purchaser 
that such restriction does not exist in his case. So here the rights of 
Government asserted over land within cantonment limits, though expressed 
at different times in different ways, simply amounts to this, that Govern- 
ment can, if necessary, resume the land, due compensation being given for 
all buildings, &c., without putting into force the requisitions of the Land 
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Acquisition Act. The title of the occupant as to proprietorship is 
fully recognized, (see the letter from the Acting Quarter Master General 

exhibited iu this case, ‘^jr« dated 28th November [842] 1887—" The 

right of occupancy only is vested in you or future proprietors ,) though 
no doubt it is a limited proprietorship. The occupancy is treated, as a 
transferable, heritable property. There is nothing apparently in the 
Regulations which would enable the Military authorities to ignore any 
legal transfer or succession. In this case there is admittedly no objection 
on that account. 

But the purchaser was persuaded to decline to complete the purchase 
until the vendor satisfied him that he had a good title by compelling the 
Quarter Master General of the Bombay Army to withdraw the letter from 
the Cantonment Committee, which asserted the rights of Government in 
the land. Unless that objection was reasonable, the purchaser is not 
entitled to a refund of his deposit. In my opinion it was unreasonable^ 
The assertion of the rights of Government over land within cantonment 
limits was a liability which could by no possibility be got rid of. As was 
said in Cato v. Thompson (1), “ In such a case a purchaser who buys with 
knowledge must be supposed to have intended to huy subject to the liabi- 
lity/’ The purchaser had full notice, on the face of the contract, that the 
land was within cantonment limits, and he was bound to know the legal 
incidents of such land. Not only did the plaintiff show his Knowledge of 
the fact, as indicated by his conversation at the time when the satekhat 
was executed, but his legal adviser, Mr. Gangaram Bhau Mhaske, was- 
specially affected by such knowledge. This gentleman had himself been 
plaintiff in the District Court of Poona against Government and th* 
Cantonment Committee, and had succeeded in establishing his proprietor- 
ship against Government of a piece of land in the Sadar Bazar, of which 
his predecessors in title were apparently the owners before the demarcation 
of Poona Cantonment. He was thus able to successfully resist the claim 
of Government that the ordinary occupancy of land within cantonments 
rested on the occupant's application to be allowed to hold the land subject 
to the right of Government to resumption. He thus knew that tbe 
vendor could not contract to give an absolute title, if he (the vendor) 
or his predecessor in title had [843] acquired the land in the ordinary way 
by application to tbe Military authorities. The defendant has Dever con- 
cealed the fact that his title rested on such an application. Yet Mr. Gan- 
garam Bhau Mhaske never made inquiries of plaintiff, and himself 
dictated the agreement of sale (satekhat). Assuming that thie document 
contained an express contract on the part of the vendor to prove an 
absolute title to tbe land, (an assumption which is, in my opinion, un- 
founded) Mr. Gangaram Bhau Mhaske must be taken, in law, to have had 
full notice that this was an impossibility. He, however, inserted in the 
newspaper current in Poona Cantonment a notice in his own name, in 
which be pointedly called attention to the fact that defendant was selling, 
certain land in Poona Cantonment. This, of course, as was no doubt 
intended, at once drew an assertion of the rights of Government from. the 
Cantonment Committee. Then, as shown by defendant’s deposition*. 
Mr. Gangaram Bhau Mhaske tried to induce the vendor to employ him in 
order to file a suit against (Government to establish his absolute title to 
the ground. The result would, of course, have been obvious. The vendor 
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would^bave failed, and then the purchaser would have turned round, and 
said Your vain attempt establishes what your contraob was ; now 
give me damages." Fortunately for defendant he refused to listen to 
Mr. Gangaram Bbau Mbaske. He said at once : " Both the purchaser 
and I were perfectly aware that these houses stood in cantonment and 
were subject to the ordinary legal incidents of such property. The pur- 
chaser is bound to complete the purchase ; but rather than that there 
should be any dispute, I am willing to give him an indemnity, or I will 
oancel the contract and return hie deposit.” This offer he repeated over 
and over again. But it was finally rejected by the plaintiff. Then after 
the lapse of many months the plaintiff comes into Court and by his plaint 
(as allowed to be amended; says: “Specifically perform the contract 
(which is impossible) and give me damages, or in the alternative return 
my deposit." Tne alternative prayer is now the only question before us ; 
and in my opinion the plaintiff is not entitled either in law or equity to 
such relief. He cannot get back his deposit, for it was owing to his 
default that the purchase was not completed ; and he cannot [844] 
after this lapse of time, and considering the heavy expenses which 
the defendant must have incurred, put the vendor in the same situation 
as he would have been had the contract been performed at the time agreed 
upon. I would, therefore, confirm the decree of the Subordinate Judge 
rejecting the claim. 

With regard to costs it is clear that defendant No. 2 ought never to 
have been made a party. Nor was it necessary to make defendant No. 3 
and defendants Nos. 4 and 5 parties. It is unnecessary to say anything 
about incumbrances if they are to be paid off out of the purchase-money 
(see Torrance v. Bolton (1)). In the present case the mortgagees have 
always expressed their willingness to be pai l off and to join in conveviog 
the estate It is not contended that the plaintiff was not satisfied in 
regard to defendant’s title on account of these mortgages. Therefore, 
when defendants Nos. 2 to 5 filed their written statements and prayed to 
be dismissed from the suit, plaintiff should have made the necessary 
application to the Subordinate Judge and he would have saved a large 
sum in costs. He failed to do so, but kept these defendants on the record. 
He is, therefore, liable for their costs. But as the defence of defendant 
No. 2 and her trustees, defendants Nos. 4 and 5, was identical, and they 
had but one pleader, the Subordinate Judge should not, I think, have 
allowed a separate pleader’s fee for defendants Nos. 4 and 5 apart from 
. defendant No. 2. In this respect only would I vary the order as to 
costs. 

In appeal no defendant has appeared bub defendant No. 1, so there 
need be no order as to costs except that plaintiff must bear the costs of 
defendant No. 1. 

I would confirm the decree of the Subordinate Judge on the merits 
and as to his order regarding costs, but vary it in taxation of the costs as 
shown above. 

Fulton, J. — The facts of this case have been so fully explained in 
Mr. Justice Candy’s judgment that it is unnecessary for me to recapitulate 
them. It appears to me that the agreement of the 12th October, 1887, 
(which has been officially translated by the Court Translator) purports to 
contain a covenant for title on [843] the part of the vendor. The effective 
part of the document is as follows : — 
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1896 “ I have agreed to sell to you for Rs. 44,750 my two bungalows des- 

March 31. cribed above including the ground (or site — Marathi jaqa') and the 
building and together with the compounds, rooms for servants, stables, &o.; 

Full out-houses, bricks, and stones, and earth, trees and shrubs, and together 

BENCH, with the well which is in the compound of the bungalow No. 27, flower 

pots, and together with the furniture in the bungalows as per hs's furnisb- 

_ 21 B. 827_ ed fo you . and j iave t h i s day received from you in full Rs 5.000. namely, 

co (F.B.). S 5 000 of the Surat currency as earnest- money for which I have given you a 

separate receipt. You should put a notification regarding the above trans- 
action in respect of tho aforesaid bungal >ws in newspapers of Bombay or 
Poona, and after having satisfied yourself that nobody has an> right or claim 
over both the bungalows and other things mentioned above you should at 
my expense, within one month, get the deed of sale executed by me and get 
the same registered and pay me the remaining amount. Should you fail 
to do so you will have no claim, whatever, to the amount of earnest-money 
which you have paid me this day but, if I do not satisfy you within the 
aforesaid period that nobody has any right or claim over the aforemention- 
ed estate, and if I object to executing to you the sale deed, I will conti- 
nue to nay proper rent for both the bungalows until the sale deed is 
executed and the bungalows are put into your possession. After the sale 
in respect of the above bungalows is executed I will get the above bunga- 
lows transferred to your name in the office of the Brigade Major. 

As stipulated, a notice was published in a Poona newspaper. There- 
upon tha Cantonment Magistrate wrote to the plaintiff’s pleader to inform 
him that the whole of the ground in compounds Nos. 27 and 28, Staff 
Lines, was the propertv of Government, and the pleader at once wrote to 
the first defendant on 24th October, 1887, as follows : — 

I enclose for your perusal copy of a letter received from the Secretary 
to the Cantonment Committee and request that you will be pleased to 
settle the dispute raised by the Cantonment authorities as to ownership 
of the ground on which houses Nos. 27 and 28 stand, and which you con- 
tracted to sell to Mr. Ibrahimbhai Hasan together with the grounds, at 
an early date, otherwise Mr. Ibrahimbhai will hold you responsible for all 
damages on account of your inability to make good your title to the 
property you contracted to sell within a specified time.” 

The first defendant replied on the 26th idem : — 

“ I am in receipt of your letter of tho 24th instant, furnishing copy 
of one delivered to you from the Cantonment authorities. The letter 
contains nothing new and does not seem to me to call for any action on 
my part or on yours. [ 846 ] It is merely equivalent to reminding you that 
the houses are in cantonment, and that in common with all others so 
situated their site is held from Government on the usual cantonment tenure. 
This of course you were well aware of before. My title is exactly the same 
as that of other house owners in cvntonraent limits and no one is better 
able than yourself to advise Mr. Ibrahimbhai Hasan as to its value. 

A long correspondence ensued, but from the positions thus taken up 
neither party has ever receded. Great efforts were made to compromise 
the matter, and at one time these seemed likely to be successful. On 
several occasions the first defendant offered to pay back the sura of 
Rs. 5,000, nob by way of admission that he was in the wrong, but simply 
to terminate the difficulty. The plaintitf, however, refused to accept these 

offers and finally brought this suit. . ' , 

The question we have now to decide is whether the plaintiff is 
entitled to recover the earnest-money. This was the only point (other 
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than that of costs) argued by Mr. Jardine, and it is obvious that the 
plaintiff cannot recover both the earnest-money by terminating the 
contraot and the rent secured in certain eventualities by the contract. 
Now on this question it appears bo me that, unless it can be said that 
the plaintiff has broken his oontraot in refusing to accept a conveyance 
such as the first defendant was in a position to offer him, he is entitled 
to recover the earnest-money ; for it could nob, I think, be forfeited 
by his refusal to accept it in the course of negotiations, inasmuch 
as such refusal did not mean that he relinquished his claim to the money, 
but simply that he was endeavouring to insist on the first defendant’s 
carrying out what he considered to be his contract. But, it seems to me 
impossible on the wording of the agreement to hold that the plaintiff has 
failed to oarry out his contract. It cannot be said that the first defend- 
ant has satisfied him “ that no one has any right or claim over the above 
mentioned estate” and, unless it can be held that the words “ no one” 
mean “no one (excepting Government)”, ibis clear that he cannot possibly 
satisfy him. It may be that the plaintiff’s ploader is very conversant with 
cantonment tenures, but assuming this to be the case I do not think the 
fact can alter the pl un meaning of the terms of the agreement. Prior to the 
decision in appeal No. 103 of 1885 [847] (The Poona Cantonment Com- 
mittee by Colonel C. D La Touche, Secretary, and others v. Dhondiram 
valad Lakshman (1) the subject of cautonment tenure was not so well 
understood as to justify us in making the assumption that when the 
words “ no one ” were used, the parties mutually intended to exclude 
Government from consideration. The case of Cato v Thompson (2) seems 
to me very much in point, where it was held that the vendor having 
agreed to make a good marketable title, evidence could nob be adduced to 
prove that the purchaser knew of certain restrictions. Again, in the case 
of In re Gloag and Miller's Contract (3), Fry, J., explained the law as 
follows : — 

“ When the contract is silent as to the title which is to be shown by 
the vendor, and the purchaser’s right to a good title is merely implied by 
law, that legal implication may be rebutted by showing that the purchaser 
had notice before the contract that the vendor could not give a good title. 
If the vendor before the execution of the contract said to the purchaser 
■* I cannot make out a perfect title to the property,’ that notice would repel 
the purchaser’s right to require a good title to be shown. But if the 
coutract expressly provides that a good title shall be shown, then in- 
asmuch as a notice by the vendor that he could nob show a good title 
would be inconsistent with the contract, such a notice would be unavailing, 
and whatever notice of a defect in the title might have been given to the 
purchaser ho would still be entitled to insist on a good title.” 

The last sentence seems to apply to this case. Admitting that 
Regulation XXII of 1827 informed the purchaser that ordinarily the land 
in cantonment was not private property, the fact would not alter the 
effect of the express agreement that the first defendant was to satisfy the 
plaintiff that no one had any right or claim over the estate. On the most 
favourable view for the first defendant the case would be very like that of 
Cato v. Thompson in which Jessel, M. R., remarked : “ Here it was known 
that it was improbable that the restrictive covenant could be got rid of, 
•yet there is an express contract to make a marketable title. It comes to 
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this. " I know that there is a serious defect in your [848] title, but I 
will buy if you can make it marketable’. M And Lindley, L. J., said : — 

“ The contract expressly stipulates that the vendor shall make a good 
marketable title. Now it is beyond all question that owing to the existence 
of the restrictive covenants the title is not marketable. Why, then, 
cannot the purchaser throw it up? The reason given is that he knew of 
the covenants when he entered into the contract. Lopes, J., said that this 
would he contradicting a written contract by parol evidence and that the 
evidence was inadmissible. In this I think that he was right. Parol 
evidence is admissible where you have a case of specific performance with 
compensation, but an express bargain to make a good title cannot be 
modified by parol evidence. Such evidence would be admissible in an 
action to reform the contract, but is not admissible for the purpose of 
construing it.” 

Under these circumstances, in the absence of any allegation of fraud 
committed by the plaintiff in procuring the insertion of the words to 
which I have referred, I think the first defendant must be bound by 
them in their ordinary sense. Doubtless he signed the document 
incautiously without realising its full effect ; for if be had considered it 
more carefully he would have insisted on a reservation of the claims of 
Government, but even though such may be the case I think he is bound 
to repay the earnest-money, for it seems to me that there has, on the 
plaintiff’s part, been no breach of contract which could justify its forfeiture. 
Mr. Rivett Carnac referred to various cases to show that on breach of 
contract being established, earnest-money advanced by a purchaser would 
be forfeited. This proposition reed not be disputed, and, indeed, suoh 
forfeiture was expressly provided for in the agreement. But in my opinion 
there was no breach of contract by the plaintiff. 

As to interest, I do not think the plaintiff is entitled to any beyond 
the date of his first refusal to accept the first defendant’s offer of 
Rs. 5,000. There was no agreement for payment of interest ; and the offer 
ought in ordinary prudence to have been accepted, for by that time the 
plaintiff must have been aware that it was not in the power of the first 
defendant to satisfy him as to [849] the title to the land. The plaintiff 
was then entitled to repayment, but he has not attempted to show that 
he has sufferred any damage beyond loss of the use of his money. This 
loss, however, need not have been incurred by him after the date when be 
received the offer of repayment if he had taken a more reasonable view of 
his position. 

The learned counsel for the first defendant urged that plaintiff could 
not be allowed to recover this money in the present suit as he bad not 
claimed it and had merely tried to compel the defendants to execute a 
conveyance containing an indemnity clause. But I concur with 
Mr. Justice Candy in thinking that the Decessary amendment ought to be 
allowed, or considered to have been made, when the 10th issue was raised, 
for if the construction which I put on the agreement be correct, it would 
be inequitable now, when the claim for damages would be time-barred, to 
reject the suit without passing a decree for the money — Mohummud 
Zahoor Ali Khan v. Musumat Thakooranee Rutta Koer and others (1). 

I would give a decree for the plaintiff for Rs. £.000 with interest at 
the rate of 6 per cent, per annum from the 12th October to the 12th 
November, 1887, and costs on the aggregate amount in both Counts 




(1) 11 M.I.A. 468. 

570 



IBRAHIMBHAI V. FLETCHER 


21 Bom. 8S1 



1806 

March 31. 

Full 

Bench. 

21 B. 827 

(F.B.). 


Since the above judgment was written I have had the advantage of 
perusing the judgment of my learned colleague, and I wish to point out, in 
reference to his remarks on Cato v. Thompson , that I do not understand 
why it should be considered from a legal point of view more impossible to 
induce Government to surrender its right of resuming this land than to 
induce the persons entitled to the benefit of the restrictive covenants 
therein referred to to give them up. In the one instance as in the other the 
completion of the title depended on ohe action of third persons over whom 
the vendor bad no control. It still seems to me that the decision in Cato 
v. Thompson is applicable to the present case. 

The Judges having differed, the decree of the Subordinate Judge was 
confirmed under s. 575 of the Civil Procedure Code (Act XIV of 1882). 

The plaintiff appealed under s. 15 of the Amended Letters Patent, 
and the case was argued before a Full Bench consisting of Farran, C J., 
and Jardine and Ranade, JJ. 

Lang (Advocate General with Ghanasham N. Nadkarni ) appeared for 
the appellant (plaintiff). 

Russell and Rivett-Carnac (with Crawford, Burder, Buckland and 
Bayley) appeared for respondents (defendants). 

JUDGMENT. 

FARRAN, C. J. — This is an appeal from the decree of the High Court 
dated the 13th of June, 1893, confirming the decree of the Subordinate 
Judge of Poona dismissing the plaintiff’s suit. The learned Judges, who 
decided the original appeal, having differed in oninion, the present appeal 
is brought under cl. 15 of the Amended Letters Patent of the High Court. 

In the suit as framed, the plaintiff sought specific performance of a 
contract, which had been entered into between him and the defendant 
Fletcher on the 12th October, 1897, for the purchase of two bungalows, 
Nos. 27 and 28, near the Sadar £851] Bazar, Camp, Poopa, “including 
the ground and the buildings and together with the compounds, rooms for 
servants, stables, &o., out-houses, bricks and stones and earth, trees and 
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recoverable from defendant No. 1, and if he fail to pay by the sale of the 
property which formed the subject of the contract. The first defendant 
should pay his own costs in both Courts on the said amount and recover 
from the plaintiff all his other costs. I would not interfere with the 
principle on which the costs of the seoond, third, fourth and fifth defendants 
have been considered by the lower Court, both because it is unusual to 
interfere merely on a question of costs with the discretion of a Subordinate 
Court and because I think they were vexatiously made parties to a suit 
which the plaintiff ought to have known could not affect them in any way. 
It was out of their power to convey a good title to this property as against 
Government. Neither they nor the first defendant could compel Govern- 
ment to concur in the conveyance, and they were not bound by any 
agreement to execute an indemnity bond guaranteeing the plaintiff against 
possible loss if he persisted in taking a conveyance with a bad [850] title. 
The only claim which plaintiff could establish was one for compensation 
from the first defendant. But I agree with Mr. Justice Candy that 
defendants Nos. 4 and 5 were not entitled to separate costs, and consider 
that one set should be struck out. As the defendants Ncs. 2 to 5 have 
not appeared in this Court, it is unnecessary to make any order about 
their costs of appeal. 
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shrubs, and together with the well which is in the compound of the bunga- 
low No. 27 and the flower pots and together with the furniture of the 
bungalows.” The purchase-money for the whole wa9 Rs. 44,750. 

The plaint did not contain any alternative prayer for damages or for 
a return of the earnest-money (Rs. 5.000) which had been paid by the 
plaintiff to the defendant Fletcher at the time of executing the contract or 
satekhat (Ex. 39). 

The Subordinate Judge, deeming that the plaintiff was not entitled to 
a decree for specific performance of the satekhat, dismissed the suit with 
costs on the ground.-? that the defendant Fletcher could not give, and had 
not contracted to give, an absolute title to the land and the plaintiff was 
not willing to accept the title which the defendant Fletcher was 
ready and willing to convey to him. The plaintiff did doc, in his memo- 
randum of appeal, contest the correctness of the decree in so far as 
it refused his prayer for specific performance of the contract, but appealed 
on the ground that the Subordinate Judge ought to have decreed to him 
the refund of his earne9t-monev and awarded him damages. The claim 
for damages was rejected by both the Judges who heard the appeal, and 
there has been no objection taken to that part of the decree. The 
argument of the appeal before us was confined to the question of the 
refund of the earnest-money with interest. 

The 10th issue, which was raised at the request of the pleader for the 
defendant Fletcher, was, " Whether the agreement dated the 12th Ootober, 
1887, has been cancelled by the plaintiff and whether he has forfeited his 
right to the earnest-money.” Tbe plaintiff at a somewhat late stage in 
the case asked to be allowed to amend his plaint so a? to embrace a claim 
for the refund of the earnest-money which he had naid. Tnis the 
Subordinate Judge refused, and he also cancelled the lOffi issue. The 
learned Judges, who heard the appeal, were agreed in opinion that the 
amendment ought to have been allowed and that the 10th issue 

ought to have been retained and dealt with. We concur in that view. It 
is manifestly just and propor that the right to specific performance of a 
contract, or, in the alternative, to a return of earnest-money, should be 
determined in odo and the same suit, and that the plaintiff failing to 
obtain a decree for specific performance should not be driven to a separate 
suit to recover back his deposit, if he is entitled to relief in that form. Io 
the High Court in Eogland both questions are usually determined in the 
same proceedings, and the same course of practice should, we think, 
prevail hore — Scott v. Alvarez (1) ; Howe v. Smith (2). 

Though the opinion of the Subordinate Judge was opposed to the right 
of the plaintiff to claim a return of his earnest-money, we have not, in con- 
sequence of the course which be adopted with reference to the 10th issue, 
the advantage of his reasoned conclusion upon that branch of the case. The 
matter has, however, been fully considered in the judgments now under 
appeal ; and though we should have desired the evidence to have been 
more specifically directed to this aspect of the case, we have, I think,, 
sufficient upon the record to enable us to dispose of it. The stipulation in 
the contract upon the subject of the earnest money occurs towards its close. 
After the terms and subject-matter of the purchase are set out, and after 
the recital of the payment of the earnest-money, the contract proceeds . 

“ You (the purchaser) should put a notification regarding the above 
transaction in respect of the aforesaid bungalows in newspapers of Bombay . 

(1) [1895] 2 Oh. 603. ■ (2) 27 Ch. D. 89. ‘ 
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or Poona and, after having satisfied yourself that nobody has right (hak) 
or claim ( toarasa ) over both the bungalows and other things ( saman ) 
mentioned above, you should at my expense within oue month get the 
deed of sale executed by me and get the same registered and pay me the 
remaining amount. Should you fail to do so, you will have no claim 
whatever to the amount of earnest money which you have paid me this 
day ; but if I do not satisfy you within the aforesaid period that nobody 
has any right (hak) or claim ( samhanda ) over the above-mentioned estate, 
and if I object to execute to you the sale-deed, I will continue to pay you 
proper rent for both the above-mentioned bungalows until the sale-deed is 
exeouted and the bungalows are put into your possession.” 

The latter provision and the subsequent action of the parties in 
asking for, and consenting to, an enlargement of the time are [853] 
conclusive, I think, to show that time was not regarded by the parties 
as of the essence of the contract. 

The question for determination is whether, having regard to the terms 
of the contract and the circumstances of the case, the plaintiff was justified 
in refusing to accept the title to the land under, and surrounding, tho 
bungalows (for there is no real question about the title to the bungalows 
and the furniture) which the defendant Fletcher was able to give. If he 
was justified in refusing that title, he is in my opinion entitled to a refund 
of his deposit. If he was bound to accept it be cannot, I think, now claim 
to receive back that which, under tbe terms of the contract itself, he 
agreed to forfeit. The defendant Fletcher bas always been willing to 
couvey to the plaintiff such title as he possesses to the land and bungalows. 
The plaintiff always has been, and when this suit was brought was, 
unwilling, as he now is, to accept that title. The point is concisely put 
by Lindley, L. J., in Scott v. Alvarez (1). If be was bound to accept the 
title, “ the legal answer ” (to a demand for the deposit) “ is this: There 
is no breach of contract at all ; you have taken your chance with respect 
to your deposit ; and unless you show a breach by the vendor of his bargain 
you are not entitled to have that deposit back.” It i9 essentially a legal 
question and does not depend upon equitable considerations — Howe v. 
Smith. “ According to the law of vendor and purchaser the inference is 
that such a deposit is paid as a guarantee for tbe performance of the con- 
tract, and where the contract goes off by default of tbe purchaser, the 
vendor is entitled to retain the deposit.” Per Pollock, B., in Collins v. 
Stimson (2). Tbe circumstance, however, that a purchaser is not entitled 
to specific performance is by do means conclusive against his right to 
return of his deposit — Howe v. Smith (at p. 95). 

Now the subject matters of tbe contract in this case are bungalows 
built upon land within the Poona Cantonment limits, the contract expressly 
including the land. For tho purposes of this judgment the history of the 
tenure of land within cantonment limits at Poona and of the land in 
question may be briefly [894] stated. The limits of the Poona Canton- 
ment were fixed on 18th March, 1827. By Reg. XXII of 1827, 
which came into force on the 1st September, 1827, it was directed that 
private property was not to be included within cantonment limits (s. 21), 
but tbe direction does not appear to have been practicable in all cases. 
Bombay Act III of 1867, s. 11, recognizes the existence of land, which 
may belong to private individuals, being included within cantonments. 
Section 9 gives power to Government to make rules and regulations to 

• - — ■ - ■ ■ ■ ■ ■ 

, (1) [1895] 2 Oh, 603 (612). (2) 11. Q. B. D. 142. 
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provide for certain matters in cantonments, which (s. 11) may regulate 
“ in cases in which the land within the limits of the cantonments 
is the property of Government ” the conditions under which its occupation, 
and use, where these are only permissive, shall be allowed. The rules 
framed under this Act appear to have prohibited the Military authorities 
from allowing other than permissive occupation of Government land in 
Poona Cantonment. However it appears from the evidence before us that 
private individuals still own lands there, though doubtless for the most 
part the land is held upon what may be concisely styled cantonment 
tenure. 

Permission to occupy the sites and compounds of the bungalows in 
question was granted to Colonel Wadaington by the Military authorities, 
as toone in 1863, and as to the other in 1871 — the permission in each 
case bearing a note to the effect that “permission to occupy ground in a 
military cantonment confers no proprietary right ” Colonel Waddingfcon 
erected bungalows on the sites and sold the lands and bungalows with 
the furniture as it stood to the defendant Fletcher in 1885 (Ex. 89). This 
was the position when the contract in question was entered into, save 
that Fletcher had charged the property with the payment of certain sums 
in favour of the defendant No. 3 and of the defendants Nos. 4 and 5 
respectively. 

The negotiations, which resulted in the contract, took place through 
a broker Tatya. The evidence does not show by whom he was em- 
ployed. On the morning of the day on which the contract was entered 
into, be came with two servants of the plaintiff to the defendant Fletcher 
and informed him that the plaintiff had offered Rs. 44,750 for the bun- 
galows. This offer the defendant Fletcher expressed himself willing to 
accept. It [855] was then arranged that the earnest-money (10 per cent.) 
should be paid at the office of the pleader Gangaram Bhau the same day 
and that the bargain should be closed. The defendant Fletcher accordingly 
attended at the pleader’s office, as did also the plaintiff. 

There can, I think, be no doubt that the defendant Fletcher at this 
time wa9 aware of the nature of the tenure upon which he held the land. 
He swears that he knew it and that he did not mean to convey any thing 
more than his rights to the land such as they were under the cantonment 
regulations. In cross-examination he stated that he had lived in the 
Poona Cantonment during the rains for eighteen years and that he knew 
about the cantonment rules from the time he commenced to live in can- 
tonments. The conveyance to Mr. Fletcher (Ex. 89), which is in the 
form of an agreement, it is true, describes the subject of the agreement 
as “the freehold bungalows, compounds and land described in the schedule,” 
but this document was drawn in England, and Fletcher (we are told) did 
not personally execute it. Certainly he did not retain it in bis possession 
(Ex. 90 and Ex. 91). In the draft mortgage, which was sent out 
for execution in India, and which contained a similar description of the 
land, the description of it as freehold was purposely struck out. In his 
letter of 9th November (Ex. 71) Fletcher speaks of giving a “ good 
title,” but this was written after an interview with the plaintiff’s brother, 
at which it was handed to the latter and is explained by the letter of 
November 11 (Ex. 52) in which he sets out the exact state of the 
tiile. Those documents do not, I think, militate against the truth of 
Mr. Fletoher’s oral evidence. 

It is more difficult to arrive at a conclusion as to the knowledge which 
the plaintiff possessed of the tenure at the time when the agreement was 
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made. Mr. Fletcher did not see the plaintiff to speak to before he met him 1896 
at Gangaram s office. Tatya has given no evidence as to what took place March 31 . 

during the negotiations. The plaintiff himself says that he did not know 

that the bungalows were in cantonments or that there was a canton- FULL 
ment at Poona, but this is hardly oredible, as the agreement itself Bench. 

[866] describes them as being in the " Lasoar ” and both Fletcher and 

Tatya say that the plaintiff inquired whether the bungalows could be 21 
let to a native and whether civilians could be turned out to make room (F.B.). 
for military officers, which would be meaningless inquiries in the case 
of a bungalow not subjeot to cantonment regulations ; but assuming that 
the plaintiff knew that the bungalows were in cantonments, there is no 
evidence to show that he knew any thing about the tenure upon which 
they were held. He is described as a Khoja oarrving on agency business 
and residing at Bombay. Fletcher assumed that the pleader GaDgaram 
Bhau was familiar with the tenure of lands in the Poona Cantonment, 
but that , even if the assumption is taken to be oorrect, is not proof 
that the plaintiff possessed similar knowledge. The general legal 
knowledge upon such a subject as cantonment tenures, of a pleader employ- 
ed to draw up a provisional agreement, canoot, I think, be treated as 
the knowledge of the client, though the latter is, as a general rule, affected 
with notice of what comes to the knowledge of his pleader in the 
course of his employment. At the time of drawing up the agreement, it 
is admitted that the tenure of the land was not alluded to. In accordance 
with the agreement, a notice (Ex. 46) was drawn up by GaDgaram 
Bhau for insertion in the Poona newspapers, which was so inserted after 
it had been approved by Fletcher. It describes the property to be sold as 
consisting of “ all that piece or parcel of land or ground with the messuage, 

&o., thereon.” In this nothing is said as to the tenure of the land ; hut 
when it elicited a notice from the Secretary of the Cantonment Committee 
(Ex. 47) that the compounds were the property of the Government, 
which notice was sent to the plaintiff’s pleader, the latter at once called 
upon Fletcher to settle the dispute as to the ownership of the ground on 
which the houses stood and which he, Fletcher, had contracted to sell. 

To this Fletcher replied (Ex. 49) that the notice was merely equiva- 
lent to “ reminding you that the houses are in cantonments and that 
in common with all others so situated their site is held from Govern- 
ment on the usual cantonment tenure. This of course you were well aware 
of before. My title is exactly the same as that of other house-owners in 
cantonment [857] limits, and no one is better able than yourself to advise 
Mr. Ibrahimbhai Hassan as to its value.” 

Gangaram’s reply to this (Ex. 69) was as follows : — 

“ In reply to your letter of the 26th instant I have to inform you 
that I cannot ask Mr. Ibrahimbai Hassan to accept your interpretation 
of tenures of land in cantonments, and be never contracted to purchase 
the property under that understanding. He agreed to pay you the large 
sum of Rs. 44,750 for the two houses with the ground attached, and not 
the buildings alone.” 

He then called on Fletcher to make a good title. It is unnecessary 
for the point I am now considering to go through the rest of the 
correspondence. Neither party ever receded from the position which 
they then took up, though at one time Fletcher was willing (Ex. 52) 
to give the plaintiff an indemnity against loss, should Government take up 
the land, and the plaintiff at one time was willing to accept that offer. 

The fair result of the evidence and correspondence appears to me to be 
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that the knowledge that the sites of the bungalows with their compounds 
were held upon cantonment tenure is not brought home to the plaintiff, 
and there is coexisting legislation upon the subject which would justify 
the Court in imputing such knowledge to him. 

We must, therefore, I think, ascertain what effect the terms of the con- 
tract would produce upon the mind of a person unversed in the pecu- 
liarities of cantooment tenure. It is unnecessary to read it again. Though 
I feel unable to construe the provision in the document as to the plaintiff 
satisfying himself by advertising the contract that no one had any right or 
claim to the bungalows as a covenant that the land was held absolutely or 
upon any particular tenure, I think that the description of the property as 
I have set it out, “ both the bungalows described above and the building 
and together with the compounds, &c.,” without any qualification as to 
the estate conveyed, was calculated to induce in the mind of the plaintiff the 
belief that Fletcher was selling, and that he was purchasing, something 
more than a more revocable license to occupy the land. It i3 not like 
the case of Ganqadhar v. Kasinath (l), whereotbe vendor professed to sell 
merely “his right, title and interest” in the land and where the Court 
[858] says, “ If persons, without satisfying themselves as to the real title 
to the property, choose to buy at sales whore the party selling professes to 
sell merely his ‘ right, title and interest,’ such as it is, they have no one 
but themselves to blame if they afterwards find they do not get such a title 
as they could have wished. At such a sale it is before he bids, and not 
afterwards, that an intending purchaser should inquire into the nature of 
the title which the vendor can make.” 

In the present case, the plaintiff was, I think, entitled to construe the 
expressions in the contract in the sense most advantageous to himself 
Seaton v. Islapp (2). So construing them, he wa9 entitled to say you 
agreed to sell me the land and you do not satisfy that agreement by 
offering me land, which is admittedly the property of Government, but 
which you have permission to occupy.” If the evidence clearly showed 
that the plaintiff was aware that he was purchasing merely the permission 
to occupy Government land, the case might be different, but in my opinion, 
as I have said, the evidence falls short of establishing that proposition ; 
see as to knowledge by the purchaser of the real state of the title, Ellis v. 
Rogers (3), where the cases relied on by Fulton, J , are referred to. It 
does not apcear to me to make any difference whether the expressions in 
the contract are taken to be those of the defendant Fletober or of the 
pleader Gangaram Bhau. Fletcher had and used the opportunity of reading 
over the contract. He agreed to sell the land and having done so, the 
onus, I think, lay upon him to show not only that he intended to sell only 
cantonment occupancy rights, but also that the plaintiff understood that 
he was purchasing the same. 

I agree, therefore, in the opinion of Fulton, J., and would allow the 
appeal. I would, therefore, pass a decree for the plaintiff for Rs. 5,000 
with interest thereon at 6 per cent, per annum from the date of tbe filing of 
the memorandum of appeal in this Court. That was the first time when 
the plaintiff demanded back his deposit from the defendant Fletcher. 
Down to that period he was insisting on the speoifio performance of his 
oontract. 

[859] The plaintiff to pay tbe defendant Fletcher’s costs on the 
difference between Rs. 49,850 and Rs. 5,000 in the lower Court and the 

^ f 

(1) 9 B.L.R. 128 (145). (2) 2 Ooll. 556 (562). (3) 29 Oh. D. 661. 
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defendant Fletcher to pay the coats of the plaintiff on Rs. 5,000 and the 
costs of the appeal on that sum. The plaintiff to pay the costs of the 
other defendants, one set between them. 

JARDINE, J. — I concur on all points in the judgment of the Chief 
Justice. 

Ranade, J. — The difference of opinion between the two Judges of 
the Division Bench, which decided this case under cl. 2 of s. 575, relates 
solely to the question whether the appellant-plaintiff did or did not commit 
a breach of the contract entered into by him with respondent No. 1 on 
12th October, 1887. Mr. Justice Candy was of opinion that the plaintiff 
was not justified under the agreement of 12th October, 1887, in insisting 
on defendant No. l’s giving him an absolute title to the land, and that 
throughout this transaction the default has been on plaintiff’s part, while 
Mr. Justice Fulton thought that there was no default on plaintiff’s part. 
The claim to the refund of the earnest-money depends mainly upon the 
decision of the question of responsibility for default, aDd this last is thus 
the only material question we have to consider in the present case. 

It is, however, to be noted that though this was an important question 
of mixed law and fact, the Court of first instance recorded no finding on 
it either way. In several places in his judgment, the Subordinate Judge 
has taken particular care not to commit himself beyond what may be 
implied by his statement that “ if anybody is guilty of a breach of contract, 
it is the plaintiff, and not the defendant No. 1.” The suit before him was, 
in the first instance, brought to enforce specific performance of the contract, 
and to recover possession of the property, and a claim was also made for 
rent and costs. The defendant No. l’s pleader did indeed suggest an issue 
(No. 10) on the point of plaintiff’s right to the refund of the earnest-money, 
and plaintiff’s pleader at a late stage applied (Ex. 138) for permission to 
claim this refund by an amendment of the plaint. Not only was this 
permission refused, but the Subordinate Judge refused also to decide the 
10th issue, which had been raised. He seems to have thought [860] that 
this prayer could only follow a suit for the recision of the contract. He 
admitted that “ plaintiff’s was a hard case, and that in a properly framed 
suit, plaintiff might claim damages and recover the earnest- money, but 
that he could not give him this relief in the present suit.” As observed 
by Mr. Justice Candy, the reasons assigned for refusing this relief are not 
very cogent. The result, however, is that the Judges of the Division 
Bench had to decide the question of responsibility for default, which was 
the odIv material question raised before them, without the heU> of a clear 
findiog of the Court of first instance on this most important point 

I have noticed this point in some detail, because the judgment of the 
Court of first instance shows, or rather suggests, that if it had felt itself 
called upon to record an express finding on the point, it might have been 
led to hold that this was one of those rare cases where there was no contract 
between the parties, or at least no contract which either party could call on 
the other to enforce, in which case the general rule of law is that the pur- 
chaser is entitled to have the daDOsib returned back to him — Dart, Vendors 
and Purchasers, 4th Ed., p. 148. In Howe v. Smith (1) Cotton, L.J., 
observed : “ I do not say that iD all cases where this Court would refuse 
specific performance, the vendor ought to be entitled to retain the deposit. 
... In order to enable the vendor so to act, in my opinion there must be 
acts on the part of the purchaser which nob only amount to delay sufficient 
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1896 to deprive him of the equitable remedy of specific performance, but which 
March 31. would make his conduct amount to a repudiation on his part of the contract.” 

If he repudiates the contract, then according to Lord Justice James — Ex, 

Full parte Barrell (1) — the purchaser has no right to recover the deposit. 
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The mere rejection of plaintiff’s claim for specific performance does 
not. therefore, by itself deprive him of the equitable relief of insisting on a 
re f und of the deposit paid by him as earnest-money unless it can also be 
shown that there was a repudiation of the contract. In the preseno case 
there is indeed an express stipulation in the agreement itself, which provides 
that plaintiff should “put a notification in the newspapers, and after having 
[861 J satisfied himself that nobody had any claim to the bungalows and 
other things mentioned above, you should at my expense get the deed of 
sale executed by me, and get the same registered, and pay me the remaining 
amount ; should you fail to do so, you will have no right to the amount of 
the earnest- money.” The only point to be inquired into in the present 
case is whether plaintiff failed to carry out his part of the contract so as to 
deprive him of his right to claim a refund of his earnest-money. 


No time was fixed by the agreement within which plaintiff was 
to satisfy himself in regard to defendant No. l’s title to the property. One' 
month’s time was indeed fixed for completing the sale, but it is obvious 
from the fact that defendant No. 1 had not the title-deeds with him, 
and that he had to ask plaintiff to allow, and plaintiff allowed, him more 
time to bring over these deeds from England where they were in the bands 
of third parties, and that, as a matter of fact, defendant No. 1 did not send 
any draft conveyance for plaintiff’s approval till 15th March, i.e., nearly 
five months after the agreement of sale was effected ; it is obvious from 
all this that the period of one month was not of the essence of the contraot. 
During the course of the negotiations, defendant No. 1 on 11th November, 
1887, offered to indemnify plaintiff against loss by reason of the possible 
assertion by Government of their rights to the land. This offer was kept 
open, because plaintiff did not accept it at once, till 27th April, 1888, when 
defendant No. 1 finally informed plaintiff that the negotiations were at an 
end, and be would resist plaintiff’s claim. About seven months after this 
plaintiff wrote to defendant No. 1 that he was willing to accept the offer 
first made on 11th November, 1887, and kept open till 27th April, 1888. 
As defendant No. 1 would not consent to re-open the negotiations, the 
plaintiff soon after brought his present suit. It has been urged that this 
seven months’ delay was fatal to plaintiff’s claim not only to insist on the 
specific performance of the contract, but also to claim a refund of the 
purchase-money. The English authorities on the subject of delay show 
that a delay of six years ( Harrington v. Wheeler (2)), in another case of four 
years eight months ( Alley v. Deschamps (3)), and in a third of three yeara 
has itself not been considered a [862] sufficient defence. The shortest 
period was fourteen months after correspondence had ceased — The Marqiti& 
of Hertford v. Boore (4). As a general rule, equity relieves against conditions* 
of time when they are not of the essence of the contract, and unless there 
is anything in the nature of the property or in the surrounding circum- 
stances which would make it inequitable to interfere — Dart, Vendors and 
Purchasers, p. 384. Thus in Howe v. Smithi 5) time was of the essence 
of the contract, and there was a re-sale. In the present case, time was- 



(1) L.R. 10 Ch. 512. (2) 4 Ves. 686. (3» 13 Ves. 226. 
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not of the essence of the contract, and there was nothing in the circum- 
stances of the property which justified defendant No. 1 in refusing 
plaintiff’s offer to accept the proposal made by defendant No. 1 himself. 
The seven months’ delay under the oiroumstanoes did not, in my opinion, 
disentitle plaintiff from at least olaiming back his earnest-money after 
defendant refused to abide by his own original offer. 

The next question is, whether, independently of the delay, there were 
other oiroumstanoes which justified the defendant No. 1 not only in 
resisting specific performance, but in retaining the earnest-money also. 
This brings me at once to the consideration of the correspondence between 
the parties. It is nob necessary to go over the whole of this correspond- 
ence. as it has been fully noticed in the judgments of the Judges, who 
oame to opposite conclusions in regard to its general effect. It may, 
however, be stated with some confidence that that correspondence clearly 
brought out the fact that both the parties were not fully aware of the true 
nature of defendant No. l’s title to the property in so far as the land 
included in the compound of the bungalows was concerned. It was to 
some extent a case of misdescription due to mutual mistake. Defendant 
No. 1 in his agreement of 12th October,^ 1887 , as also in the newspaper 
notice, of which he initialled the draft, clearly Dro^essed to sell the larid 
with the buildings thoreoa. Defendant No. 1 had purchased himself both 
the land and buildings only two years before in 1885 , and bis own purchase- 
deed and the mortgage-deed effected by him clearly mention the land with- 
out any reservation as belonging to defendant No. 1 and his vendor. The 
bungalows are described to be freehold. No mention of Government right 
is made in these [863] earlier documents. Exhibit 89 describes defendant 
No. l’s vendor as registered proprietor and owner of bungalows, compound 
and lands. Colonel Waddington and the Trustees in their letters of 
assent to the intended sale mention the same fact, and make no distinction 
between the land and the buildings. The draft of the conveyance, Ex. 83 , 
prepared for defendant No. 1 also grants bungalows together with 
compound, wells, &c., and the measurement of the land sold is stated 
to be more than two lakhs square feet. The agreement. Ex. 39 , and 
DOtice, Ex. 46, must be read in connection with defendant No. l’s 
title-deeds, and when so read it is clear that defendant No. 1 had no mis- 
givings that he was registered proprietor of the land and of the bungalows 
in the same right, and it was under that impression that he agreed to sell 
them both as one estate. 

As a matter of fact defendant No. 1 would have made nearly 50 per 
cant, profit- in this sale-transaction, as he had purchased the properties 
for Rs. 30,000 and the sale was to be for nearly Rs. 45,000. In offer- 
ing such a large sum, it is not at all likely that the plaintiff should 
have left out of consideration the value of the land. When, therefore, the 
Secretary to the Cantonment Committee asserted the right of Government 
to the land as resumable at pleasure without compensation except for the 
buildings, plaintiff very properly required defendant No. 1 to remove the 
defect of title, and the defendant No. 1 at first admitted the justice of that 
demand. In his letters to the plaintiff the defendant No. I tried indeed 
to make out that the Government claim called for no action on his part 
and- that his title was as good as of any other house-holder in the canton- 
ment, but as a matter of fact he did take action, saw the authorities, and 
sought to remove the defect so unexpectedly disclosed. In his letter, dated 
9th November, 1887, to plaintiff, he expressly undertook to make good his 
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1896 title, and complete the sale. The Government Resolution, while aanction- 
March 31. ing the sale, did not give up the right of the State to the land, and in faofc 

required the defendant No. 1 to expressly mention the existence of this 
Government right in the deed. This insertion was, however, subsequently 
dispensed witb. If defendant No. 1 had from the first thought that be 
had no rights of registered proprietor to the land, he would not have [864] 
moved Government and the Military authorities in the way he did, and he 
would not have written Ex. 71 undertaking to make a good title after 
plaintiff had expressly asked him to get the Cantonment Secretary’s notice 
cancelled. The official notice and the Resolution left it beyond doubt that 
defendant No. 1 had nob the rights of a registered proprietor in the land, 
and that defendant No. 1 could not make out the title he himself believed 
he possessed. 

As plaintiff was not satisfied, defendant No. 1 on 11th November, 
1887, offered to indemnify plaintiff against loss, if plaintiff suffered loss by 
reason of the exercise of its rights by Government. This offer was kept 
open bv defendant No. 1 for several months ; and if plaintiff had consented 
earlier to accept the defective title, defendant No. 1 would no doubt have 
executed the deed of which Ex. 83 was the draft. It was his conscious- 
ness of this defect in his title to the land that made defendant No. 1 
protract the negotiations, and in spite of his notices to close them, kept 
open the offer of indemnity for five months with an expression of his 
willingness to return the earnest-money and rescind the contract — Exs. 92, 
93, 100, 101, 102, 103. 


The general effect of this evidence of conduct satisfies me that this 
was a (dear case of misdescription of the property, and the defect dis- 
closed was one which could nob be easily cured. Not that it was absolutely 
impossible to cure it. Even the Government Resolution itself admits that 
the proprietary right of Government to cantonment lands is only a pre- 
sumption till the contrary is shown. In regard to plaintiff’s state of mind, 
it will not be proper to hold him bound by all that his pleader and legal 
adviser was supposed to know, not as his adviser, bub in his private 
capacity. The mere fact that the bungalows were situated in cantonment 
and had to be transferred in the Brigade-Major's register was not sufficient 
by itself to bring home to the plaintiff the knowledge about the tenure of 
the land, and defendant’s claim to sell the land as his own and that he 
would make out a good title might well satisfy plaintiff that he was 
well within his rights in insisting on the fulfilment of the original 
agreement. When this was found impossible, be offered to accept 
defendant’s one alternative proposal, and in doing so, he naturally 
took some time to think over the matter. Under the circumstances 
[86S] I do nob think he was so much at fault as not only to lose his right 
of enforcing specific performance, but also forfeiting his money, because 
he would not make up his mind within twenty-four hours aa he was 
required to do by defendant No. l’s final letter after similar notices bad 
been condoned. 

The case being one of defect of title due to a mistake or misdescription, 
the law on the subject is clear enough. Cato v. Thompson (1) might or 
might not be quite in point in ths matter of speoifio performance, but so 
far as the refund of earnest-money is concerned I think with Mr. Justice 
Fulton that it is an authority in plaintiff’s favour. The misdescription 
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waa material, and affeoted the oontraofc. Plaintiff stipulated for sale of 
the land with the buildings both in full proprietary right, and defendant 
No. 1 oould only give him the bungalows in full right, and the land held 
on a very defeotive title, a mere permissive occupancy at pleasure. It was 
not the incident of the resumption of the land which was the cause of the 
plaintiff’s dissatisfaction, but it was the liability to resumption without 
payment whioh constituted the defect. There was thus a defect of title 
for whioh defendant No. 1 was responsible, and which he was unable to 
cure. Under the oircumstanoes, the -present case resembles that of Haji 
Mahomed v. Musaji (1) with the parties changed. The return of the 
earnest-money was direoted in that case as a measure of equitable relief 
to the defendant, and the same reasons appear to me still more strongly 
to justify the award of the same relief here. The judgment in the case 
noted above referred to the earlier decision in Petamber Sundarji v. 
Cassibai (2) for a definition of good title, and held that good title must be 
one free from reasonable doubt, and it is this good title which a vendor 
is bound to make out. This was certainly not made out in the case by 
the defendant No. 1, and he had no right to detain the earnest-money 
when his purchaser offered to buy the defective title that he was able to 
make out. Under all the circumstances of the case, I am satisfied that 
plaintiff is entitled to a refund of the earnest-money and also to costs as 
against defendant No. 1. The other defendants were made parties 
unnecessarily, and plaintiff should pay their costs. 
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ORIGINAL CIVIL. 

Before Mr. Justice Strachey. 

JUGMOHANDAS VUNDRAWANDAS ( Plaintiff ) V. PALLONJEE EDULJEE 

Mobedina and Dinbai, his wife ( Defendants >.* 

[7bh September, 1896.] 

Executor — Lease — Power of executor to lease - Acquiescence in loose granted by executor 
— Estoppel — Landlord and tenant — Buildings and improvements of tenant — Com- 
pensations for such improvements. 

The exeoutors of the will of a Hindu, to which neither the Hindu Wills Act, 
1870. nor the Probate and Administration Act. 1881, apply, have such authority 
only to deal with the estate as the terms of the will confer on them. 

Neither a power to “ manage the estate as they may deem proper, ” nor a 
power to sell it, will authorize executors to lease any part of it for 999 years or 
(semble) for any period exceeding 21 years. 

Where the devisee of an estate for six years after coming of age and succeeding 
to the estate signed rent-bills in respect of land which the exeoutors of his testa- 
tor had purported to lease for 999 years, and such rent-bills contained a repre- 
sentation that the land had been given to the lessees on fazendari tenure. 

Held , that in the absence of any evidence that the lessees had been deceived 
by or had aoted upon suob representation, the devisee was not estopped from 
contesting the validity of the lease. 

A man cannot be precluded from asserting his own rights by acquiescence in 
acts of other parties inconsistent with them unless (1) he has actual knowledge 
as distinguished from the means of knowledge of his rights ; (2) be has know- 
ledge that the persons acting inconsistently with thorn are doing so under the 
mistaken belief that they are exercising rights of their own ; (3) he has encour- 
aged the parties so acting to spend money or do other acts either directly or by 
abstaining from asserting his legal rights. 

Willmott v. Barber (1) followed. 

[2] A tenant who has erected buildings and effected improvements on the 
landlord’s property is not entitled to be paid their value on the determination of 
the tenancy merely because he has acted under the mistaken belief shared by 
his landlord that he had a larger interest in the property than he really had. 

[F., 6 C.W.N. 134 ; R.. 27 B. 515 (537): 27 C. 570 = 4 C.W.N. 210 ; 27 M. 211 = 14 M. 
L.J. 25 ; 19 A.W.N. 191 ; 9 Bom. L.R. 404 (408) ; 5 C.W.N. 846 ; 13 C W.N. 931 
= 1 Ind. Cas. 415 ; 20 M.L.J. 969 ; 2 O.C. 233; (1900) P.L.R. 303 (308).] 

SUIT for a declaration that a lease of certain Foras land situate at 
Ohinohpokli in Bombay made by executors for 999 years operated only 
as a lease from year to year and to recover possession of the premises 
leased. 

The plaintiff stated that his father Vundrawandas Jumnadas died 
on the 7th April, 1870, leaving a will, of which Merwanji Dossabhoy 
and Chunilal Varjiwandas were appointed executors. They obtained 

pjobat>e on the 16th August, 1870. . 

• • ^ \ 

: - • • Suit No. li* of 1895. . . 

(1) 16 Oh. D. 9$. 
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On the 29fch January, 1880, Chunilal Varjiwandas (the other exe- 
cutor having died in 1873) being in possession a9 executor of the land 
in suit granted to the first defendant a lease thereof for 999 years with a 
proviso for renewal for a similar term. 

The plaintiff attained his majority in 1885 and his father’s property 
was handed over to him by the executor Chunilal in the year 1888. 

The plaintiff further stated that he only became aware of the terms 
of the said lease in 1893. 

He submitted that the lease only operated as a lease from year to 
year and that he was entitled to recover possession of the land from the 
defendants, and he prayed for a declaration and order accordingly. 

The suit was filed on the 22nd March, 1895. 

The defendants submitted that the lease was valid and binding 
on the estate of the testator. They alleged that, in the belief that the 
lease was perpetual, they had erected upon the land buildings of the 
value of Rs. 43,000 ; that the plaintiff knew of their doing so, and had 
been aware of the terms of the lease since 1888, and had acquiesced in 
them. They pleaded limitation and estoppel, and claimed, if ejected 
from the land, to recover the value of the buildings and improvements, &o. 

Raikes (with Lang , Advocate-General, and Russell), for plaintiff. — 
The executor had no power to grant this lease. His powers are only 
those given him by the will — Henderson on Law of Wills [3] in India, 
p. 325 — and it does not authorize him to make such a lease. To grant 
it was a breach of trust — Oceanic Steam Navigation Company v. Sulher - 
berry (l); Drohan v. Drohan (2); Keating v. Keating (3). The lease is void, 

Scott (with Macpherson), for defendants. — This suit is barred by 
limitation — Limitation Aot (XV of 1877), arts. 91 and 144. The plaintiff 
knew this was a fazendari lease and he knew what a fazendari lease was. 
He has since 18S8 acquiesced in the lease. He has stood by while we 
expended over R 9 . 40,000 in building. He is now estopped — Carr v. London 
and North-Western Railway Company (4). If we are ejected, we must get 
compensation — Yeshwadabai v. Ramchandra Tukaram (5) ; Dattatraya 
v. Shridhar (6) ; Seton v. Lafonc (7; ; Ramsden v. Dyson (8). 

Raikes in reply. — As to estoppel and acquiescence, La Banque 
Jacques-Cartier v. La Banque D'Epargne de la Cite et du District de 
Montreal (9) ; Willmott v. Barber (10; ; Naunihal v. Rameshar (11). 

On the point of limitation he was stopped by the Court. 

JUDGMENT. 

Stbachey, J. — In this suit the plaintiff claims to recover possession 
of land hold by the defendants under a lease for 999 years, executed in 
favour of the first defendant by the surviving executor of the will of the 
plaintiff’s father. The claim is based on the contention that the lease 
was in excess of the powers of the executor under the will, and, therefore, 
void. The will was made on the 9th November, 1869. The testator 
died on the 7th April, 1870, and the executor took out probate on the 16th 
August, 1870. 

On the 29th January, 1880, the lease was executed, and on the 12th 
June, 1884, the first defendant assigned it to the second, who is his 
wife. The plaintiff, who at the time of the testator’s death was about 

(1) 16 Ch. D. 236. (2) 1 B. & B. 185. (3) LI. and G. (Temp. Sag.) I33r 

(4) L.R. 10 O.P. 307. (6) 18 B. 66. _ (6) 17 B. 736. 

(7) 19 Q. B D. 68. (8) L.R. 1 H.L. 129. (9) 13 Ap. Gal. 111. 

(10) 16 Oh. D. 96. (11) 16 A. 828. 
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three years old, attained his majority on the 9th April, 1885, and on the 
1st Ootober, 1888, took from the exeoutor an assignment of all the pro- 
perty of the testator then in [4] the exeoutor’s hands. The present suit 
was instituted on the 22nd March, 1895. 

One of the pleas raised by the defendants is that the suit is barred 
by limitation. In my opinion there is no force in this plea. It depends 
on the double assumption that this is a suit to cancel or set aside an 
instrument within the meaning of art. 91 of the Limitation Act, and 
that the facts entitling the plaintiff to have the instrument cancelled or 
set aside became known to him more than three years before the institu- 
tion of the suit. It is settled, however, at all events in this Court, that 
art. 91 applies only to suits brought expressly to cancel or set aside an 
instrument, and does not apply to suits in which substantial relief, such as 
the recovery of property, is prayed — Abdul Rahim v. Kir par am Daji (1) ; 
Sundaram v. Sithammal (2). In this suit the substantial relief prayed is 
that the defendants may be ordered to forthwith deliver possession of the 
premises to the plaintiff. There is no prayer that the lease may be cancel- 
led or set aside. There is a prayer that it may be declared that the lease 
only oporates as a lease from year to year; but that is obviously 
ancillary to the prayer for possession, What it means is that both the 
plaintiff and the executor before him for some years accepted from the 
defendants the annual rent reserved by the void lease, and that the effect 
of this was to make the defendants, who would otherwise have been merely 
tenants-at-will, tenants from year to year upon the terms of the lease so 
far as applicable to yearly tenancy — Martin v. Smith (3) ; Woodfall on 
Landlord and Tenant (14th Ed.), p. 299. Further, on the 24th October, 
1893, the plaintiff’s solicitors wrote to the defendants giving them notice 
that the plaintiff had recently ascertained that the lease under which they 
were holding was for 999 years, that the executor had no power to grant 
it, that the defendants were in the position of tenants from year to year, 
and that they were required to give up possession on the 29ch January, 
1895, at the end of the next complete year of the tenancy. It is obvious 
from that letter and from the plaint that the plaintiff claims to eject the 
defendant on the ground that the lease was ultra vires of the executor and 
void ; [8] and in such a suit the setting aside of the lease is unnecessary, 
and the ordinary limitation of twelve years is applicable. If the defend- 
ants, by reason of their occupation and payment of rent under the void 
lease, are regarded as tenants from year to year, art. 139 of the Limitation- 
Act will apply, otherwise art. 144, and in either case the suit is within 

tlm0 The main issue in the case is the first, whether the lease is not valid 
and operative and binding upon the plaintiff ? In considering the power 
of the executor to grant the lease, it must be remembered that, as the will 
was made before the 1st September, 1870, neither s. 179 nor any other 
seotion of the Succession Act was made applicable to it by s. 2 of the 
Hindu Wills Act, 1870. In making the lease of the 29th January, 1880, 
the executor had only the powers of disposition which a Hindu executor 
would have independently of that Act and of the Probate and 
Administration Act, 1881,— that is to say, the powers, not of an 
English executor, but of a manager in whom the probate did 
not vest any title to the estate which he administered, and whose 
authority to deal with the estate was only such as the terms o£ 
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the will conferred — Administrator- General of Bengal v. Prenp Lai 
Mullicki 1) ; Sreemutty Dassee v. Tarrachurn Coondoo (2) ; Jaykaii Debi v, 
Shibnalh Chatter jee (3). The question, therefore, is whether the will 
either expressly or by necessary implication gives the executor power to 
make a lease of the testator’s immoveable property for 999 years. There 
is no express power of leasing to be found in the will. The only clauses 
which have been referred to as impliedly giving such a power are els. 4 and 
17. To deal first with cl. 17. Tc appears to me to give no such implied 
power. As shown by its own terms and those of cl. 19, it provides a mode 
of remuneration for the executors. It directs that out of the funds of the 
testator, trade or business to the extent of Rs. 20,000 is to be carried on 
accordinc as Merwanji Dossabhoy (an executor since deceased) may deem 
proper; it authorizes that executor to keep a share in that trade or busi- 
ness for himself and other shares for his co-executor (the lessor) and 
another person, [6] and the rest is to be kept for the testator’s estate. 
Next follow provisions as to the division of profits and other details 
connected with the business, and as to another business which the testator 
and Merwanji Dossabhoy carried on in partnership, and one provision is 
that in the event of losses b*ing incurred to an extent specified, the 
businesses are to be stopped. The clause ends with these words : — “ My 
executors are to act only in 9uch a way that my property may yield rent 
and the ready cash may yield interest.” Whatever may be the exact 
sense in which the testator used the word “ rent,” it is obvious that cl. 17 
deals exclusively with the trades or businesses for which he was provid- 
ing, and has no reference to his immoveable prooerty or to any power of 
leasing. The words which I have quoted appear to me merely to empha- 
size the preceding direction, that if the businesses should result in a loss 
exceeding the specified amount, they are to be stopped. They are a warning 
against unprofitable speculation. In the event of the business contemplat- 
ed by this clause not being carried on, cl. 19 provides another mode of 
remuneration for the executors. If the expression about the property yield- 
ing rent could be held to imply a power of leasing, it would, in my opinion, 
refer only to such leases as fell within the general power ol management 
conferred by the fourth clause, and not to a lease for 999 years. Tbe 
only other clause in the will which is said to authorize a lease for 999 
years is cl. 4. That clause is as follows : — 

Clause 4. — “ My property is as thus described. My son Jugmohan 
is the heir and owner of the whole of my said property. He i9 now two 
years and a half of age. At the time when he may arrive at his proper 
age tbe whole of my property is to be made over to my son. I appoint 
mv executors to carry on the business management of my property up to 
that time and I give them authority as follows ; — My executors are to 
carry on the management of my property as they may deem proper. They, 
are to sell my immoveable or other property, and to purchase property 
for me ; that as to ready cash which i9 to be advanced at interest, they are 
to lend the same with great care on the mortgage of good estates and on 
the shares of good chartered banks and land companies and the shares 
of spinning companies the whole of the money appertaining to whose calls 
may have been paid up, and they are to lend money at interest at good 

parties’ places.” ( f ‘ , , , f » 

The only expressions in this clause which could possibly be held to 
authorize a lease are, first,' those whioh give a ge neral authority I7l.iiq.the 

<1) 2* LA. 107 (114) =21 0. 732. (2) Bourke, £t. VII, 48. (3) 2 B.L.R. (0.C.i.) 1. 
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executors to carry on the management of the property as they may deem 
proper, and, secondly, those which authorize them to sell and purobase 
immoveable property. The first authority undoubtedly includes everything 
which could fairly and reasonably be considered an act of management of 
the property not inconsistent with any express directions of the will itself. 
I am not prepared to hold, and Mr. Raikes did not contend, that a general 
power of management would not include some power to lease vacant land 
if necessary. Such a lease might be the only way of avoiding loss to the 
estate. 


1896 

SEP. 7. 


Original 

Civil. 

22 B. i. 


What, then, is the test of whether a particular lease is an act of 
management and as such falls within the executor’s powers, or whether it 
is more than an act of management and so exceeds them ? I think that 
the testis whether the lease can be shown to have been reasonably neces- 
sary for the due administration of the estate, and that whatever caunot be 
shown to be necessary for that purpose cannot be considered incidental to 
a general power of management. That was substantially the test applied 
by Sir George Jessel, M.R., iD Oceanic Steam Navigation Company 
v. Suthcrberry (1), where an administrator granted an underlease of the 
intestate’s leasehold estate with an option of purchase to the underlessee 
at a future time. It was held by the Master of the Rolls that having the 
legal estate in the leaseholds, the administrator might in some cases 
underlet them, and the underlease would be supported in equity as well 
as in law. “ But,” he added, “ that is an exceptional mode of dealing 
with the assets, and those who accept a title in that way must take it 
subject to the question whether it was the best way of administering 
the assets. ” A fortiori I think that must be the question where a 
lease or underlease is made by a Hindu executor who has not the legal 
estate in the property. By way of analogy, and provided that the analogy 
is applied with caution, it appears to me to be legitimate, in the absence 
of direct authority, to see what are the powers of leasing of English trus- 
tees of lands who have no express leasing power, but who are entrusted 
with the active management of the estate. The managing powers of a 
Hindu L8] executor not having the estate vested in him could hardly be 
more extensive. In India, under s. 36 of the Trusts Act II of 1882, 
a trustee has authority generally to do all acts which are reasonable and 
proper for the realization, protection or benefit of the trust property 
and for the protection or support of beneficiaries incompetent to 
contract, but except with the permission of a Court be cannot lease the 
property for a term exceeding twenty-one years. In Fitzpatrick v. 
Waring (2) decided in 1882, it was held by the Court of Appeal in Ireland 
upon a review of the authorities that a trustee iD whom the legal estate is 
Vested, and who is entrusted with the active management of the estate, 
may, without any express leasing power, make a yearly or other reasonable 
letting of tenaDtable lands. The principle of the decision is that it 
would be unreasonable to hold that such a trustee is bound to allow 
the land to remain vacant and unproductive, or to embark upon farming 
at the risk of his trust fund; and that. a will imposing on him active 
-duties of management must be held to impliedly confer on him such 
powers as are necessary to enable him to discharge those duties, including 
the power bo demise vacant and unteoanted lands so as to make then* 
produce an income. But it was also held that it was for the trustee and 
the tenant taking under him to show, if challenged, that the demise was, 
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under the circumstances of the case, reasonable and done in the fair 
management of the estate, and that a reasonable letting meant one which, 
having regard to the whole scope of the trusts, was reasonably necessary 
for their due execution on behalf of the beneficiaries. In that case the* 
letting was from year to year, and I have not found any case in which a 
lease for 999 years was held to be an act in the fair management of the 
estate, though in Attorney -General v. Green (1) a lease for that period of 
charity land at an undervalue was decreed to be delivered up. Is it, then, 
shown bv the defendants that this lease for 999 years was an act which,, 
having regard to the scope of the executor’s duties and the fact that the 
testator’s property was to be handed over to the plaintiff in about fifteen 
years, was done in the fair management of the property and reasonably 
necessary for its due administration ? [9] There is no evidence which 

could justify an affirmative answer. There is nothing to show that the 
land could not have been let profitably for a shorter period falling within 
the term of the executor’s management. To make what is virtually a- 
perpetual lease, at a rent of Rs. 180 a year, of land which there was every 
reason to expect would increase in value, and which, I understand, has 
in fact largely increased in value since 1880, is a transaction of which the 
necessity and wisdom are certainly not self-evident. No facts or argu- 
ments have been put before me to justify the lease regarded as an invest- 
ment. I am, therefore, of opinion that the lease cannot be supported as 
falling within the general power of management conferred on the executors 
by the fourth clause of the will. 

The question, then, is whether the power to lease is implied by or 
included in the express power to sell the property which is given by the 
same clause. In England and Ireland it has been held that a trust for 
sale does not prima facie imply a power to grant leases, and that, except 
under special circumstances, trustees for sale, or executors who are quasi 
trustees for sale, would not be justified in granting a lease, for such an 
act is Dot regularly within their province, and it is incumbent on the 
persons taking a lease from them to show that it was called for by the 
interests of the parties entitled to the property — Lewin on Trusts (9th 
Ed.), pp. 470, 670; Evans v. Jackson (2) ; Hackett v. McNamara {, 3);. 
Keating v. Keating (4). Under the Indian Trusts Act a trust for sale 
does not include an unlimited power of leasing, for trustees authorized 
to sell trust property, and having the powers specified in ss. 37, 38 and 
39, are nevertheless subject to the prohibition contained in s. 36 against 
leasing trust property for more than twenty-one years without the 
permission of a Court. It appears to me that the judgment of Sir 
Barnes Peacock, C. J., in Sreemutty Dassee v. Tarrachurn Coondoo is an 
authority for applying to a lease granted by a Hindu executor not 
governed by the Acts of 1870 and 1881 the analogy of the English cases te 
which I have just referred. That judgment applies to a mortgage, made 
by such a Hindu executor under a [*0] will containing an express power 
of sale, the deoision in Haldenby v. Spoftorth (5) that a trust for an. 
absolute sale does not authorize a mortgage. Sir Barnes Peacock further 
hold that such a Hindu executor was a manager having a qualified power 
of disposition, to whom the principle laid down by the Privy Council, 
in Hunoomanpersaud Panday v. Mussumat Babooee Munraj (6) and now 
embodied in s. 38 of the Transfer of Property Act, 1882, was applicable. 

(2) 8 Sim. 217. 

(4) LI. & Q. temp.Sugden. 133. 

(6) 6 M.I.A. 393. ; 


(1) 6 Ves. 452. 

(9) LI. & G. temp, Plunkett, 263. 
(5) 1 Beav. 390. 
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Sea also Jay kali v. Shibnath Chatter jee (1). That principle extends to 
every kind of alienation made by a manager, including leases. If it is 
applied here, it follows that the lessee, knowing from the terms of the 
lease itself that it was granted by an executor whose power to grant it 
depended on the will, was bound to make bona hde and proper inquiry 
into the circumstances justifying its execution, including the directions 
of the will and the exigencies of the estate. No such inquiry by the 
lessee is shown or even alleged. Aoarb from this, I do not think 
that in authorizing the executors to buy and sell property the testator 
intended to authorize them to make a lease of this kind. If he had 
had any such intention I think that he would have expressed it. A 
power to buy and sell land is one thing, but a power to buy land and then 
tie it up on a virtually perpetual lease at a fixed rent, however the value 
of the property may alter, is a different thing altogether. For these 
reasons I have come to the conclusion that the lease was ultra vires of the 
executor, and is not binding upon the plaintiff. 

It is, however, contended that the plaintiff is estopped from denying 
the validity of the lease. That contention is based upon the fact that 
from January, 1888, to January, 1894, the plaintiff signed rent bills and 
receipts for the rent payable by the defendants beginning with the words 
“My land situate at Cbinchpokli has been given to you on fazendari 
tenure.” It is contended that this amounts to a representation by the 
plaintiff that the land was held by the defendants on fazendari or perma- 
nent tenure and that the defendants having been induced by that 
representation to spend money on buildings and other improvements on 
the land, he is now estopped from denying that [11] the land is so held 
by them. As to that it is sufficient to say that even assuming the rent 
bills to amount to a representation that the defendants were holding under 
a valid lease for 999 years made by the executors, there is no evidence that 
the defendants were misled by any such representation or in any way 
acted upon it. The only action on their part which it is suggested was 
the result of a belief founded on the representation was their expenditure on 
the land. In the evidence given by the first defendant in the witness box 
he has not alleged that he spent money or did anything else in consequence 
of the statements contained in the rent bills signed by the plaintiff. His 
evidence is inconsistent with any such supposition, for the earliest of such 
rent bills is dated the 29r.h January, 1888, and this defendant began 
filling in the low lying land apparently in preparation for building 
as far back as a month or two after the lease of the 29th January, 
1880, and he continued doing this year by year spending altogether 
in this way Rs. 6,000 or Rs. 6,250. The actual buildings, except a 
shed, were not begun till 1889 ; but it i3 abundantly clear that what 
led the lessee to build was not any statement made by the plaintiff 
in the rent-bills or otherwise, but the fact that from the date of the 
lease until 1893 it never occurred to the leasee or any one else to doubt 
that the lease had been validly granted Its validity appears to have been 
assumed by every one who knew of its existence. The lessee s belief that 
it was valid dated from a time when the plaintiff neither made nor could 
have made any representation on the subject ; and it was the result of the 
lessee never having ascertained by inquiry the limits of the executor s powers 
under the will. That disposes of the plea of estoppel. 
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1896 A further plea is that the plaintiff acquiesced in and ratified the lease. 

Sep. 7. Now, as to this what are the facts ? The plaintiff having attained his 

majority in 1885, the executor nevertheless continued to manage the 

ORIGINAL property as before until 1888, when he made an assignment of it to the 

Civil. plaintiff and took a release from him. Notwithstanding the assignment 

and release, however, be still continued to act as manager and to do all the 

22 Bt 1 ' plaintiff’s business for him until his death, a month before the hearing of 
this suit. As regards the property now in question he used [ 1 23 to make 
out the rent bills and send them to the plaintiff for signature. The plaintiff 
says that all he knew about this property was that he was being paid rent 
for it regularly and that it was let on fazendari tenure, his knowledge 
being apparently derived exclusively from the rent hills sent to him by the 
executor. He never before the institution of the suit saw the property, or 
was aware of the defendants’ buildings, and he first became aware of the 

existence of the lease during an illness of the executor in 1893, though it 
must previously have been among the papers in his possession. It was, 
later in 1893 that a question raised in connection with the power of certain 
trustees, of whom he was one, to lease the trust property first suggested to 
him a doubt as to the validity of the lease of the 29th January, 1880; 
which after further inquiry and after taking counsel’s ooinion led to the 
notice of the 24tb October, 1893, and to the institution of this suit. He 
produces certain account books of the estate which, with the papers, was 
kept- by the executor in an office in the plaintiff’s house, and which remained 
there after the assignment and release of 1888. In these books tbeie are 
entries of the 31st December, 1879, the 14th and 29Gh January, 1880, and 
the 2nd February, 1882 (Exs. 2, 3, 4 and 5), which give the fullest parti- 
culars of the lease ; and if he had ever referred to those books he would of 
course have become completely acquainted with the facts. He says that- 
be did not refer to them, and it appears that although after the assignment 
and release be nominally took over the management of his estate he 
continued to leave everything to the executor, who lived in the same com- 
pound, who had looked after him during his childhood, and in whom he 
obviously had complete confidence. This is the substance of the 
plaintiff’s evidence; it was not shaken in cross-examination or contradict- 
ed by other evidence, and I see no reason to doubt its truth. It shows 
that he was ignorant of the lease granted by the executor and of the 
defendant’s action in building, but that if he had referred to the papers or 
inquired iuto the previous management of the estate he could have learned 
those facts. Does this actual ignorance with the means of knowledge 
constitute acquiescence in or ratification of the lease? I do not tbini so. 
In La Banque Jacques- Cartier v. [ 13 ] La Banque D’Epargne de la Cite 
et Du District de Montreal (1) it is laid down by the Privy Council that 
“ acquiescence and ratification must be founded on a full knowledge of the 
facts.” In Willmott v. Barber (2), Fry, J., held that the acquiescence 
which will deprive a man of his legal rights must amount to fraud, and 
that a man is not to be deprived of his legal rights unless he has 
acted in such a way as would make it fraudulent for him to set up 
those rights. He further held that one of the elements necessary to 
constitute fraud of this description is that the possessor of the legal right 
must know of the existence of his own right which is inconsistent 
with the right claimed by the person setting up the plea of,^ acquiescence. 
“ If he does not know of it he is in the same position as ” that person, 


(1) 13 Ap. Ca. Ill (118). 
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u and the dootrine of acquiescence is founded upon conduot with a 
knowledge of your legal rights. ” In the present case I am satisfied that 
the plaintiff did not know of the existence of his own right which was 
inconsistent with the rights claimed hy the defendants. Another 
condition of acquiescence stated by Fry, J., is that the possessor of the 
legal right must know of the other party’s mist.akeu belief of his 
rights I am satisfied that the plaintiff did not know that the defend- 
ants had nuy mistaken belief whatever. A further condition is that 
the possessor of the legal right must have encouraged the other party to 
spend money or do other acts, either directly or by abstaining from 
asserting his legal right. The only acts of encouragement which are 
suggested here are the plaintiff's signing the rent bills stating that the 
land was held on fazendari tenure, and his receiving the rent. It is argued 
that he must have known that the land was held by the defendants under 
some instrument., aud that by impliedly recognizing the executor’s power 
to grant land on fazendari tenure, he must be taken a fortiori to have 
recogmz- d his power to grant a lease for 999 years. There is nothing to 
show i hat the plaintiff believed the grant on fazendari tenure to have 
been made by the executor ; but apart from that point, this view of con- 
sbructivH or possible knowledge as equivalent to acquiescence appears to 
me to be wholly inconsistent with the judgment of Fry, J. In that case 
the lessor’s ignorance of his rights under [14] a covenant in the lease was 
held to he inconsistent with bis acquiescence, though he might, of course, 
have re'erred to the lease made himself acquaint! d with the existence of 
the c venant. No doubt in Gopal Narain v. Muddomutty (lj Markby, J., 
laid dow" the general proposition that it w T as the duty of a member of a 
Hindu inmily when he came of age at least to make himself acquainted 
with w’na- had been done by the manager (in that case an executor) during 
his minority, and to express bis dissent at once if he disapproved of any 
transac ion. The facts of that case were, however, very different from 
those of he present ; and I infer from the observations made by Couch, 
C. J., and Pontifex, J., during the argument of the appeal that they 
did not accept the general proposition laid down by Markby, J. Thus 
Pontifex, J., observed that acquiescence subsequent to the transaction 
complained of would not bind the sons unless it was accompanied by rati- 
fication, and referred to a. 198 of the Contract Act, which provides 
that “ no valid ratification can be made by a person whose knowledge 
of the facts of the case is materially defective.” Couch, C. J., referred 
to Life Association of Scotland v. Siddal (2) and Bhuban Mohan v. Elliott (3) 
as supporting the proposition that acquiescence imports full knowledge. 
In the present case I think that any other view would result in injustice. 
All that can be said against the plaintiff is that having the means of knowl- 
edge of the lease, he allowed the executor, in whom he had confidence, to 
go on managing the property, and’ so remained in ignorance. On the 
other hand, the defendants in taking the lease appear to have had full 
knowledge of the facts, but both then and afterwards when building acted 
under a mistake of law a9 to the executor’s powers. For these reasons I 
am of opinion that the plaintiff has not ratified or acquiesced in the lease. 

The plaintiff is. therefore, entitled to recover possession of the pro- 
perty, but it is contended that he should not he allowed to do so without 
paying to the defendants the full value of all the improvements and build- 
ings effected and erected by them. Tn support of that contention the 

(1) 14 B - L * R * 21. (2) 3 I>0 £- F * & J,tB8 * 74 )‘ 6 B ! L * E * 85 - 
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cases of Ramsden v. Dyson (1), Dattatraya [15] Rayaji Pai v. Shridhar 
Narayan Pai (2) and Yeshioadabai v. Ramchandra Tukaram (3) have been 
cited. In she view which I take of the facts, Ramsden v. Dyson is an 
authority not for but against the defendant’s contention, for it shows that 
it is only under special circumstances that a tenant building on his land- 
lord’s land acquires a right to prevent the landlord from taking the land 
and building when the tenancy has determined, and the judgments of 
Lord Cranworth (p. 142), Lord Wensleydale (p. 169), and Lord Kingsdown 
(pp. 170, 171) show that one special circumstance would be that the 
landlord had purposely allowed or encouraged the tenant to build knowing 
that the tenant was building on the mistaken notion that he had rights be- 
yond those of a mere tenant from year to year. Here, as in that case, the 
evidence fails to show that the landlord did anything of the kind, or even 
knew that the defendants were building, and no special circumstances are 
shown within the meaning of the rule. In Dattatraya v. Shridhar it was 
found that the circumstances justified a presumption that the plaintiff by 
his conduct sanctioned the construction of the building and well, and encour- 
aged the defendant to believe that he would not be ejected, at all events 
without reasonable compensation. That is a totally different state of 
facts from those of the present case. In Yeshioadabai v. Ramchandra 
Tukaram it was found that the defendant’s father had granted the land 
for building purposes to the plaintiff’s predocessors-in-title, and not only 
received rent from the tenant- for twenty-five years, but “ must have seen, 
and knowing what he had granted made no objection to Tricum erecting 
the building on the ground.” As observed in DuniaLal Seal v. Gopi 
Nath Khetry (4), the Court in Yeshioadabai v. Ramchandra Tukaram 
appears to have thought that s. 2 of Act XI of 1855 would apply to 
tenants holding under a grant of land in perpetuity on fazendari tenure 
for building purposes, and a passage in the judgment of the present Chief 
Justice in Shaik Husain v. Govardhandas (5) seems to imply that the 
section might be applicable to a tenant bona fide believing that he held the 
land on permanent tenure. I cannot, however hold, and it was not contend- 
ed [16] before me, that, a tenant building upon land held by him in the 
bona fide belief that he holds under a valid lease for 999 years builds in the 
belief that he has an 14 absolute estate ” within the meaning of the section, 
or that he is “ absolutely entitled ” to the land within the meaning of 
s. 51 of the Transfer of Property Act, 1882. I regret that I can see no 
principle upon which the defendants can be given compensation for their 
expenditure on the buildings, for I have no doubt that they built in the 
belief that they had all the rights of lessees under a valid lease for 999 years. 
As I have said, the validity of the lease appears to have been assumed 
without question till 1893, when the plaintiff discovered first that the 
lease existed, and afterwards almost accidentally that it was invalid. . But 
the defendants’ mistake was apparently due to the absence of inquiry or 
to insufficient inquiry as to the power of the executor to grant the lease. 
Their case is, I think, a hard one, but on the other hand I see no reason 
why the plaintiff should be prevented from recovering his land without 
paying the defendants a large sum for improvements which he did not lead 
them to make, and which they made through a mistake of law for which 
he was not responsible. In Oceanic Steam Navigation Company v. Suther- 
berry the hardship to the lessees was very great, for the lease itself was 


0) L.R. 1 H. L. 129. (2) 17 B. 736. (3) 18 B. 66. 

(4) 22 0. 820 (826). (6) 20 B. 1 (7). 
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found to be proper and advantageous to the estate, and the administrator 
only exceeded his powers in inserting an option for purohase at a future 
time without which the property could probably not have been disposed 
of at all ; but it was held that the mere faot of the lessees’ outlay on 
buildings could nob alter the position of the parties in a Court of 
Equity. 

Upon the whole case, I find the first four issues in the negative, the 
fifth in the affirmative, and upon the sixth I giva the plaintiff a decree in 
the terms of the first three reliefs prayed for in the plaint, with costs. 
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Decree for -plaintiff . 

Attorneys for the plaintiff : — Messrs. Little , Nicholson and Bowen . 
Attorney for the defendants : — Mr. K. D. Shroff. 

Note . — la this case an appeal was filed b> the defendants, but at the hearing the 
appellants did uot appear, and the appeal was consequently dismissed. 


22 B. 17 (P.C.) =24 I. A. 148 = 1 C.W.N. 481 = 7 Sar. P.C.J, 173. 

[17] PRIVY COUNCIL. 

Present : 

Lords Watson, Hobhouse, Davey and Sir R. Couch. 
[On appeal from the High Court at Bombay.] 


Sala Mahomed Jafferbhai and another ( Appellants ) 

v. Dame Janbai ( Respondent ). 

[24th and 25th February, 3rd and 4bh March and 7th April, 1897.] 

Will" Execution of will — Codicil — Testamentary acts — Incapacity from illness — 
Influence not amounting to coercive influence. 

A Khoja Mahomedan resident in Bombay made his will in 1886, appointing 
his wife, and his eldest son by a former wife, to execute it. The testator died on 
the 9tb February, 1891, having at different times, in the interval, made four 
codicils. Tbe widow applying for probate of all the above, propounded a fifth 
codicil, alleging it to have been made by her husband on the 6th February, 
1891.’ The sou petitioned for probate to be delivered to him and to tbe widow, 
but only of the will and of the first two codicils, contesting the three later codi- 
oils as having been made under undue influence exercised by the wife. He 
disputed tbe last codicil, not only on tbe ground of undue influence, if the 
codicil had been, in fact, ezecuted, but because at the time of the alleged 
execution his father was almost unconscious, and unable to understand what he 
was doing. 

Tbe High Court, in its original testamentary jurisdiction, refused probate of 
tbe three disputed codicils, granting probate of tbe will and of the first two 
codicils only. The appellate High Court granted probate of the will and of the 
five codicils, finding that no undue influence had beon exercised; and that 
the fifth had been executed by tho testator with knowledge and comprehension 
of itB contents, and of his free volition. 

The Judioial Committee affirmed the judgment of tho appellate Court as to 
tbe absence of undue influence. In their opinion, if there was not evidence, and 
there was nob, to show coeraion in the special matter of the codicils, general 
assertions of the wife’s oommanding character, and of the husband’s weakness, 
and of their differences, went for little. 

But, in regard to the fifth codicil, they affirmed the judgment of the original 
Court, finding the evidence to have left open the inference that the testator had 
been, at the time when it was alleged by the widow that he had madethiB codioil. 
too exhausted and ill for such a testamentary aob. 

[R,, 11 0.0. 102 (107) ; 11 O.O. 295.] 
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Appeal from a decree (9fch April, 1894) of the appellate High Court, 
reversing a decree (26th January, 1893) of the High Court in its original 
testamentary jurisdiction. 

The petition filed by the respondent, widow of the late Sir Tharia 
Topan, on the 23rd July, 1891, was for probate (Act V of 1881) of her 
hu< hand’s will, dated the 14th January, 1886, with [18] five codicils, all 
being in Gujarati. The codicils wore date 1, respectively, 1st November, 
1886 ; 21st July, 1889, 12th January, 1890, 1st November, 1890, and 6th 
February, 1891. 

The testator was a Khoja Mahomedan, originally from Cutcb, who 
died in Bombay on the 9th February. 1891. He had been residing there 
since 1884. By trading in produce in Zanzibar and in Bombay, where 
lie left property, moveable and immoveable, he had acquired a large 
fortune. The branch in Bombay was managed by his two sons by a former 
wife, and he superintended the Bombay business. He had daughters 
also by a foimer wife, and sons and daughters by Lady Janbai, his third 
wife. 


The state of the family and all the relevant facts appear in their 
Lordships’ judgment. 

The appellants wero the representatives of the testator’s eldest son,. 
Moosa Tharia Bhai, deceased in 1893, who by the will was appointed 
executor jointly with his step-mother Janbai. Moosa filed a counter 
petition on the 5th August, 1891, contesting the third, fourth and fifth 
codicils on the ground of their having been made under undue influence 
exercised by Janbai over her husband. Moosa disputed the fifth codicil 
on another ground also, that it had not in fact been executed, by reason 
that his father was at the time at which the proponent had alleged it to 
have been executed, incapable of such an act, having been so reduced by 
illness as to have been almost unconscious ; and the petition alleged that 
he was unable to understand what be was doing. Undue influence was 
also alleged as to this codicil. Moosa’s petition was that probate of the 
will and of the first two codicils only might be granted to him jointly with 
Janbai, or to him alone as to the Court might seem fit. The question on 
this anpeal was whether the three later codicils, or any of them, should 
have been admitted to probate. This involved whether there had been 
undue influence exercised by the wife in regard to these three codicils, 
or any, and which of them. As to the fifth, the question also was raised 
whether the testator bad been capable of making the codicil with a sound 
and disposing mind at the time when he, according to his widow’s state- 
ment, had made it. The general scheme of the testamentary papers was 
this : 

[19] At the time of the testator’s making his will in 1886, Janbai’s 
sons were all minors, and the youngest, Mahomed Husein, was not yet 
born. The will appointed Moosa and Janbai to be executors and trustees, 
Janbai to bs guardian of the minor sons ; and all powers — to main- 
tain and educate the children, to see to their marriages, the administration 
of their property, and to carry on trade on their behalf — were entrusted 
to the discretion of Janbai. Pieces of land and house property were 
devised to the four daughters. Moosa was appointed trustee for his full 
sister, while Janbai was trustee for her own daughters with power to 
appoint new trustees. Benefactions were to be disbursed by Janbai after 
consulting Moosa and his brother Jafferbai ; and Janbai had a discretion 
to give presents to servants of the firm, in addition to those specially 
bequeathed. She was appointed trustee of property given to a Diece of 
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the testator, with full powers. She was also appointed joint trustee with 
Moosa of oertain property left for a hospital, and for a school at Zanzibar, 
and sole trustee of other properties left for charities in the name of a deceas- 
ed daughter of the testator. Regarding Jan bai herself he confirmed her right 
to all presents to her, andto the account of her dealings standing in his 
books. He gave to her a life estate in a bungalow, twelve shops, and a 
large dwelling-house, in Zanzibar, with remainder to her own sons, then 
and afterwards to be born. The business in Bombay and Zanzibar was 
to be carried on by Moosa for the benefit of all four sons equally, and, in 
the event of Moosa’s death, by Janbai and Jafferbbai. He gave the residue 
of his estate equally to his four sons, and any son that might thereafter 
be born. 

The first codicil was executed after the birth of another son, Husein. 
It provided that he should share equally with the other sons, and directed 
that for seven years Moosa should administer Husein’s property and trade 
on his behalf, after which time, or in the evont of Moosa’s death before, 
the same authority was given to Janbai. The authority given to her to 
administer and to trade, was to be with the consent of Moosa and Jailer in 
certain cases. Yearly accounts were to be submitted to Janbai, and all 
mistakes pointed out by her were to be rectified. The sons were always 
to conduct themselves so that 1 their mother, my wife, may [20j remain 
pleased.” A house in Zanzibar, worth Rs. 25,000, was given to Moosa. 

The second codicil cancelled some bequests owing to the legatees 
having ceased to be connected with the firm or having died, and made 
other bequests. Moosa was associated with Janbai in some trusts, in which, 
by the will, an uncontrolled discretion had been given to her. A recom- 
mendation to Janbai, and the two elder sons, to live in harmony 

followed. , _ i! 

The third codicil related to the personal property of Janbai at 

Zanzibar and Bombay. It directed that after his death all such property 
should be given to her upon her own statement or made good to her. 

The fourth codicil related to the houses and lands conferred by the 
will upon Janbai for a life estate, with remainder to her own sons. This 
estate was now made absolute. 

The fifth conferred upon Husein a house in Bombay. To Janbai the 
codicil gave Rs. 50,000, including Rs. 20,000 which had been already paid 
to her. The testator confirmed her right to her own separate property in 
Zanzibar and Bombay, and the account in his books of money due to 

her. 

The judgment of the original Court (Bayley, J.) after finding the fact 
that the codicil alleged to have been made on the 6th February, 1891, had 
not been executed with disposing mind, referred to the question of undue 
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influence as follows : — ^ r . i 

“ j n the case of the Earl of Sefton v. Hopwood (1), tried at Liverpool 
in 1855, Mr. Justice Cresswell in directing the jury as to the law said : * The 
subject of wills procured by influence has been a good deal discussed of late 
years, and I think that the law, as at present understood, has somewhat 
modified the earlier opinions on the subject. I take it that in order to in- 
validate a will on the score of influence, it is not sufficient that you should 
think the testator has been'persuaded into making a will of a particular kind, 
that he has been persuaded to benefit this or that person to a certain extent. 
It must be an influence depriving the party of the exercise of his judgment 


(1) 1 F. and F. 578. 
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and his free action ; it must be such an influence as induces you to think 
that the will when executed is not the will he desires to execute, that he 
does not benefit the parties whom he would wish to benefit, but that he ia 
doing that which is not his desire, and, therefore, not his will.’ 

[21] In a ca-e tried before Mr. Justice (afterwards Lord Chief 
Justice) Erie in 1857, Lovett v. Lovett (1). he said : * The law bearing on 
this subject is uncontested: . . . . undue influence is the control of another 
will over a person whose faculties have been so impaired as to submit to 
the control of such other person, so that the party making the will has 
ceased to be a free agent, and has adopted the will of the controlling party.’ 

“In Hall v. Hall (2), which came before the Court of Probate in 
1808, Sir J. P. Wild (now Lord Penzance) directed the jury on the 
question of undue influence thus : ‘ To make a good will a man must be a 
free agent. All influences are not unlawful .... But pressure of 
whatever character, whether acting on the fears or the hopes, if so exerted 
as to overpower the volition without convincing the judgment, is a species 
of restraint under which no valid will can be made. The importunity or 
threats, such as the testator has not the courage to rpsist, moral command 
asserted and yielded to for the sake of peace and quiet, or of escaping from 
distress of miuJ or social discomfort, these, if carried to a degree in which 
the free play of the testator’s judgment, discretion, or wishes is overborne, 
will, constitute undue influence, though no force is either used or threatened. 
In a word, a testator may be led but not driven, and his will must be the 
offspring of his own volition and not the record of some one else’s.’ 

“ Wingrcvc v. Wingrovc (3) was decided in the Court of Probate in 
1885. Sir James Hannen, the President, in addressing the jury, said : ‘ I 
must ask your particular attention to the exposition which I am about to 
give you of the law upon this subject of undue influence, for I find, from 
now a long experience in this Court, that there is no subject upon which 
there is a greater misapprehension. Then after giving several illustrations 
ho said : ‘ To be undue influence in the eye of the law there must be, to 

sum it up in a word, coercion It is only when the will of the 

person who becomes a testator is coerced into doing that which he or she 
does not desire to do that it is undue influence.’ 

“ A similar rule was embodied in the ‘ Indian Succession Act' (X, 
1865), s. 48 of which enacted that ‘ a will or any part of a will the making 
of which has been caused by fraud or coercion, or by such importunity as 
takes away the free agoncy of the testator is void.’ And see Illustrations 
((E), (F) and (G)). It is a Emitted, however, that tho Succession Act does 
not apply to the will or codicils of Sir Tharia Topan who was a Khoja 
Mahometan, s. 331 of that Act stating that the provisions of that Act 
shall not apply to intestate or testamentary succession to the property of 
any Hindu or Mahomedan. 

“ It was euactod by tho Indian Evidence Act (I of 1872), s. 9, Illus- 
tration A, adopting the English law on the subject, that where the question 
[22] is whether a given document is the will of A (the same rule would be 
applicable to a codicil) the state of A’s property and of his family at the 
date of the alleged will may bo relevant facts. 

“ Such facts are in the present inquiry in my opinion relevant and 
material, as likewise are the testamentary disposition which Sir Tharia 
had already made by his will aud his first two codicils the genuineness 
and perfect fairness of which were not questioned.” 


(1) 1 P. andF. 581, 


(2) L.R. 1 P. and D, 481. 
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The Judge’s conclusion, after considering the evidenoe, was that the 1897 
third and fourth codicils had been made under the undue influence of April 7. 
Janbai ; and of these, as well as of the fifth, probate was refused. Privy 

From the deoree of the first Court Janbai appealed, with the result that 
the above decision was reversed. The appellate Court (Sir C. Sargent, C.J , CO UNC IL, 
and Farran, J.) found that the testator know and understood the con- 22 g ^ 

tents of the fifth codicil, which he executed on the 6th February. 1891. (p # o.) = 
And they found that all the three codicils, no less than the two that were 21 j A 148 = 
undisputed, had been made by the testator of his own volition, free from ^ c.W.N. 

any undue influence. 481=7 

Farran, J., observed that as to the last codicil he had not come to the gar p c j 

opinion of its having b^en duly executed without considerable doubt and 173| 
hesitation. As to this codicil, and its execution, he gave weight to the testi- 
mony of Merwanji, the medical mao in attendance on the testator. All the 
testamentary papers were, therefore, admitted to probate. 

Moosa Tharia Bhai, the eldest son of the testator, died in 1893. An 
order was made for the admission of this appeal on the 8th August, 1894, 
and his representatives were the appellants on this record 

Sir Robert Reid , Q.C., Mr. J. Jardtne . Q.C., and Mr. Bargrave 

Dean?, Q.C., appeared for the appellants. _ 

For the appellants it was argued that the decree of the first Uourt 
was right, and should be restored. The two main points, on which the 
evidence was referred to. were the state of the testator at the time 
when, on the 6th February, 1891, according to the respondents case, 
he executed the codicil of that date, and the question of tne exercise 
of undue influence over him by his [23] wife, in regard to the third, 
fourth, and fifth codicils. It was submitted tha , on the balance of the 
evidence, the greater weight should be given to bbo finding of the Judge 
who had had the witnesses before him; and the following were some of 
the uoints in the argument. Neither of the judgments in the appellate 
Court adverted to the sum of Rs. 50.000 having been given by tne last 
codicil, and to the evidence as to the wav in which Janbai obtained 
Rq 20 000 from the firm. Yet that transaction threw considerable light 
as to the terms on which the husband and wife were. Stress was laid on 
the testator’s letters to bis son Moosa, complaining of the conduct of his 
wife towards him, especially of the letters of the 16th January. 1890, and 
of the 10th August, 1890. The letters written by or by the direction of 
Sir Tharia to his son Moosa, stating how he was treated by his wife, were 
cogent evidence to prove that his wife carried her influence to the extent 
of coercing him. and that he was not a free agent, in the matter of the 
three later codicils. The testimony of witnesses as to his condition on 
the evening of the 6th February, 1891, showed that, he was then too ill 
to have been of sound and disposing mind or to be capable. And it was 
improbable that in his weak state he should have undertaken, of free 
volition, to carry out an alteration, the evidence having shown that his 
previously expressed intention was not to leave the house to Husain. 

Sir Edward Clarke , Q.C., and Mr. J. D. Maync, for the respondent, 
argued that the judgment of the appellate Court should be affirmed. No 
evidence had gone the lengbh of showing that any one of the three contest- 
ed codicils had been obtained from the testator against his own judgment 
and inclination by the coercive influence of Janbai. The argument that 
there had baen undue influence rested mainly upon two views : the first 
was that the wife was of a resolute character, capable of influencing her 
husband whenever she chose, and that this power she had exercised ; the 
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1897 second was that the codicils themselves could only be accounted for by 
Aprui 7. taking it that this influence had been brought to bear, inasmuch as the 

dispositions were just what the wife had wished to have made. Against 

Privy these views must be set the fact that the previous testamentary documents, 
Council, which [24] were undisputed, tended the same way ; yet it could not be 

doubled that they spoke the free and uninfluenced mind of the testator. 

22 B. 17 The w jj| s howed not only the strong affection of the husband for his 
(P.C.)= w jf 0i h u t the confidence which he reposed in her judgment and integrity. 

24I.A. 148= And so late as the 21st July, 1889, it was clear that her influence 
1 C.W.N. did not prevent her husband from making, independently of her wish, 
481 = 7 provisions that he thought proper. Taking the codicils separately, there 

Bar. P.C.J. was nothing in his providing in the third codicil that the wife’s statement 
173. should he accepted as to what was, or was not, to be taken to be her 
property of the articles left at Zanzibar. Nor in the fourth codicil, which 
only converted her life estate, in two pieces of property with remainder to 
her own childern, into an absolute estate. Nor in the fifth codicil, 
devising a house to Husein, was there anvthing to show undue interference 
or coercion. Nor was there any improbability in the testator’s having 
given, of his free volition, in the fifth codicil a further legacy of 
Rs. 50,000 to Janbai, when his sons were to take everything that was not 
otherwise bequeathed. As to the evidence afforded by the letters to Moosa, 
there was the possibility that the testator was endeavouring to make the 
least of his intention to favour his wife, without there being any real 
reason why he should so write. For more than one reason little weight 
should be attributed to the statement by Sir Tbaria in the letters of the 
16th January, 1890, and of the 10th August, 1890, as to bis wifes 
conduct towards him. In regard to the testator’s state on the 
6th February, 1891, and the codicil propounded by the widow as executed 
on that day, the evidence had established that the testator was of sound 
and disposing mind at, and before, its preparation and execution, and 
that he understood and assented to its contents. Upon this point the 
appellate Court believed the evidence of the medical attendant, who 

had not been in any way discredited. . , 

Afterwards, on the 7th April following, their Lordships judgment 

was delivered by Lord Hobbouse. 

JUDGMENT. 

Sir Tbaria Topan was a native of Zanzibar and the owner of a 
large mercantile business carried on in that island and in the city 
[25] of Bombav. He resided in Bombay for some years and managed 
the business there, while his eldest sou Moosa managed the business m 
Zanzibar. He belonged to the sect called Khojas, being MaLiomedan m 
religion but observing Hindu customs as regards their property. In the 
year 1886 he made his will. He had then a wife named Janbai, who is 
the present respondent, and who apparently belongs to a family of Shiya 
Mahomedans. He had also eight living children, three of whom were 
born of a former marriage and were of middle age. The other five were 
children of Janbai, and were much youuger. Later in the same year,; 
when another son had been born to him, he made a codicil to his will, 
and in the year 1889 a second codicil. On the 12th January, 1890, he 
made a third codicil. On the 1st November, 1890, he made a fourth 
codicil. On the 6th February, 1891, a document was prepared which is 
propounded as a fifth codicil. On the 9th February, 1891, he died. His 
executors were the respondent Dame Janbai and his eldest son Moosa. 
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On 23rd of July. 1891, the widow Janbai petitioned the High Court 
of Bombay claiming probate of the will and the five codicils. Moosa 
opposed her. As regards the will and two first codicils there was and is 

no dispute; but Moosa contends that the third and fourth codicils were 
obtained from the testator by the unduo iniluence or coeroion of Janbai. 
and that the fifth codicil if signed at all by the testator was signed when 
he was unconscious. Those are the issues now before their Lordships. 
They were decided in favour of Moosa by Mr. Justice Bayley at the trial, 
and against him by the Court of Appeal. He is now dead, and his 
executors are the present appellants. 

As regards the third and fourth codicils, their Lordships cannot say 
that the case when once cleared of a multitude of rather urumportan 
details presents much difficulty. Moosa’s contention is that in the course 
of the year 1889 the testator become very infirm in health, and that m 
particular his eyesight was so much impaired as to make him very depend- 
ent on others; that Janbai was a woman of superior abilities and great 
force of character; that she acquired constantly increasing dominion over 
the testator’s mind ; and that she used it to obtain from him a constant y 
[26] increasing amount of benefit for herself, which it is extremely 
improbable that be would have given her of bis own accord. To supp 
this case there are produced letters written by the testator to Moosa con- 
taining some bitter complaints about his wife and lamentations ovei 

own weakness. , onn 

The most emphatic of these letters is dated the 16th January, 1890, 
four days after the date of the third codicil. It is written in Gujarati and 

is translated as follows : — 

“ To the chiranjiv (long lived) Moosabbai Tharia— to wit. 

“Your bhabhi has been exercising great zulum (oppression). I nave 
been much distressed (at it) ; what can I do ? There is nothing I can oo: 
papers (or writings) are prepared and brought (bo me) and (she) forcibly 
takes my signatures (to them). A paper about the (household) things and 
articles at Zanzibar having now been prepared and brought (she) has 
forcibly obtained my signature (to it). Consider that paper as null. And if 
I should not give (my) signature. I feel danger to my person (or 1. e), and 
as to Whatever money she draws, if I should speak (and raise an objection) 
thereto she creates a noise (or bustle). I have been made very “'serab 
by your bhabhi. If God should call me over, I shall be freed from iher 
persecution. I write and leave this letter, but I cannot read it I 
now endure the disgust (any longer). Your right is great, but there is 
great persecution from her. The 16th January, 1890. 

A second letter is dated the 10th August, 1890. It is of great length 
referring mostly to the affairs of the firm and showing no lack of capacity 
for the business in the testator. The most important passage is as 

“ And the inward reason of (her) giving the annoyance to me is that 
she wanted me for the benefit of my youngest son (by her) to give i (*.«• 

• oonvev) to mv (said) son the two large immoveable properties which are 
situated in Bombay and the one (or) two large immoveable properties wh eh 

5 n Zanzibar I did cob care for her and did nob give [z.e 

convey) my said properties in writing (to her) and shall not give (the 
same) in writing either. On the contrary I told her that I have > not i even 
privately given in writing anything to the eldest son who is entitled to a 
greater (share). She then remained silent ; Dover spoke about it again. 
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Another letter is dated the 5th November, 1890, four days after the 
date of the fourth codicil. It does not mention that codicil, but it refers 
apparently to the same incident mentioned in the letter of August on which 
that codicil has a bearing. 

[27] Taking first the suggestion of violent improbability, it is neces- 
sary to see what the codicils actually do or purport to do. The third 
coilicil is confined to chattels belonging to Janbai, who appears to have 
had considerable property of her own. This is acknowledged briefly in the 
will. The codicil appears to do exactly the same thing, only with more 
-specific reference to places of deposit, and with an express acknowledgment 
thaG the testator is bound to restore the articles to her or to make good 
any loss. The codicil then goes on to say that bis executors shall be bound 
iikewise. and that Janbai’s assertions shall be conclusive on the subject 
without any evidence or prcof. Such a provision is no doubt, if literally 
applied, calculated to confer a power open to great abuse. But it is clear 
from the will and otherwise that the testator had a very high opinion of 
his wife ; probably the idea of her making a dishonest use of her powers 
would not occur to him ; or if it did he may very conceivably have thought 
that such a risk was less in amount and loss dangerous to his estate than 
the risk of quarrels over a number of detached articles. 

The fourth codicil deals with property given by the will to Janbai for 
life aud afterwards to her sons. It is nob quite easy to understand it, 
either with regard to the property it comprises or Go the interests it confers, 
and it is nob necessary to give any opinion on those points. The most 
adverse construction to Janbai for the present purpose is that which 
ascribes the greatest amount of increased benefit bo her. On that construc- 
tion the codicil gives to her an absolute interest in a block of buildings 
and adjacent ground at Zanzibar which the will gave to her and her sous; 
audit also adds to the gift another building lately joined on to the block. 
This addition is valued by Moosa at Rs. G5.000. It may be observed here 
that the estate is valued at 29 lakhs at the lowest, and another account 
makes it of much greater value — somewhere about 40 lakhs. 

The result is that in the third codicil their Lordships cannot find 
any such improbability as should induce a Court of Justice to lean 
favourably towards the other evidence brought to show undue influence. 
In the fourth codicil they cannot find any [28] improbability at all; 
indeed the gift of the added building seems a highly probable one for the 
testator to make. 

The general evidence brought to show Janhai's dominion over her 
husband is loose and vague. He was in failing health ; he was nearly 
blind ; she was a woman of great force of character and will, apt to show 
temper when thwarted ; very constantly with tho testator, and conversant 
with his property and witii tbe affairs of the firm. The testator was of 
parsimonious habits, his wife was fond of what ho thought undue display, 
and by her expenditure goaded him sometimes into expressions of anger 
and complaint. It is hardly worth while to pursue this class of evidence 
into further detail. If there is not evidence to show coercion in the 
special matter of the codicils, general assertions of the wife’s commanding 
character and the husband’s weakness, and of wrangling about expenses, 
go for little. 

If indeed it could be shown that the statements in the letter of 16th 
January, 1890, were true, Moosa’s case would be carried a long way. On 
that account a serious attack is made on the genuineness of the letter. 
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There are certainly some considerations relating to its writer’s infirmities, to 
its contents, and to its production by Moosa, which are calculated to raise April- i. 
doubts, and the Court of Appeal ou these grounds came to the conclusion y 

that it would nob be safe to roly upon it. On the other hand Mr. Justice 
Baylev, who presided at the trial, thought that the external evidence placed O OUNCUi. 
the genuineness of the letter beyond dispute. Moosa received it by post, 22 B 17 

and of his truthfulness the learned Judge had no doubt, iazul saw it (p c ) = 

before it was sent, and posted it. He was a confidential man of business ^ j A 148 = 
in the service of the testator for twenty-four years, and was munim or 1C W N 
head manager of the Bombay branch for ten years. He was not shaken in a81 = 7 

cross-examination, and he impressed the presiding Judge very favourably g&r pcJ 

as a witness. The legal advisor of the sons in Zanzibar thought no saw it m 
in the summer of 1890. Several persons familiar with the testator s 
handwriting deposed to it, and the Judge was quite satisfied on that point. 

Their Lordships would hesitate much before overruling a cone lusion 
so formed on account of difficulties more or less [29] conjectural; the 
more especially as the contrary conclusion implies an accusation of elabo- 
rate conspiracy, perjury and forgery against Moosa and Fazul two P«*ons 
of high commercial position and of otherwise unblemished character , all 
for a most inadequate temptation, considering the magnitude of the estate 
and the small amount of gain which could be effected in Moosa s share of 
it by such a letter. They may, however, content themselves with assum- 
ing the genuineness of the letter, because it does not affect the resuL of 

th0ir The g third codicil was prepared by Mr. Siyam, a solicitor of the first 
rank in Bombay, and the testator’s confidential legal adviser. It was 
prepared as early as August. 1889, on the testators own mstructions , _and 
a declaration of tru*t to the same effect was prepared at the same time. 

There was delay in its execution, because the testator was expecting the 
knighthood actually conferred upon him at the beginning of 1890 , and 
he wished not to execute the documents before that time, saving 
that his sons might not like it, and might do something to prejudice 
him. Janbai was opposed to the delay, but his Wl11 *“ d d n ® fc 

ty orbasTls bTs^yani at bis own office. . Janbai, though with 

her husband, took no part in the instructions or during the execution. 

Sayani’s evidence must he taken as giving the exact -tufch of the case 

so far as he saw it, and there is nothing beyond She intrinsic nature of the 

disposition (which has been before observed on) lo suggest any other 

conclusion than his. The testator’s statement that his wife came and 

, -uk, shunned bis signature is not true. It may be that his brain was 

3 to X moment fit may bo, as the High Court suggests, that he 
ciouaea , . , f u; q a C , jS ■ it may be, an a is perhaps more pro- 

™ 0 thing had occurred to throw him into a state of irritation 
bable, ^ whose powers are aecayiug, and that be 

“°nrdTtTn exaggoLea aud"n”ust complaints against bis wife. Whatever 
vented t ^ • c i ear i v contrarv to the proved facts of the case. 

thB “wo later letters hive reference to the .iispositions of the fourth 
,. * i a irtrJopfl was not employed in that business, L30J bu 

oodioil. Say : e i ven evidence against the codicils, shows how 

Fazul, who as i m testator he prepared a draft dictated by 

it was executed. Bv order the cashier of the firm. He 

Janbai. The * a . th ma i n ~ given evidence against the codicils, and 

Tis'awiTnet commended by Mr. Justice Bayley. It was read over to 
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the testator, signed by him, and attested by Fazul. There is no evidence 
of any pressure, an i no improbability (as before observed) in the disposi- 
tions. . Evon if the two letters had contained allegations of coercion by 
Janbai, it is seen by the previous letter of January with what caution 
they should be received Bur, the effect of the letters is rather to show that 
the restator held his own against some importunities of his wife. According 
to that of August, she wanted a conveyance "in writing” (apparently by 
deed inter vivos ) to her youngest son. According to that of November, 
she wanted a Mahomedan wife's share " in writing.” The testator refused 
in both cases : saying in t He first case that he had not given anything in 
writing to Moosa himself, upon which she remained silent; aad in the 
second case that what she asked was not the custom among the Khojas, 
and that he had made his dispositions by will. 


The result is that their Lordships agree with the Court of Appeal 
that there has been no undue influence, and that the third and fourth 
codicils should be admitted to proof. 

The fifth codicil presents questions of much greater difficulty. It 
bears date the oth February, 1891. It consists of five clauses. The effect 
of the first is to give to Janbai’s youngest son Mahomed Husein, a boy of 
six years, a property of considerable value iu Bombay, probably one of the 
properties referred to in the letter of August, 1890. The effect of the 
second clause is to recognise a draft o? Rs. 20,000, recently made by 
Janbai from the funds of the firm, and to give her Rs. 30,000 in addition. 
The other three clauses relate to her separate property, and their effect 
need not be considered. The codicil is attested by Fazul, by Dr. Merwanji, 
who was in habitual attendance upon the testator, and by Abdula, a Bombay 
merchant whose daughter was then betrothed to Janbai’s son. 

[31] It must be admitted that there is much improbability in these 
dispositions, as to both of which the evidence leads to the belief that they 
wore contrary to recently expressed wishes of the testator. But their 
Lordships do not follow this point into detail, because the validity of the 
codicil dopends nob upon probabilities hut upou the circumstances attending 
its execution. 


Four witnesses, being members of or connected with the family, give 
evidence to support it, viz., Janbai herself, her two daughters Kafczibai and 
Fatmabai, and Abdula, the attesting witness. Janbai’s account is that on 
the 6th February batweeu 10 and 11 A.M-, the testator told Fazul to make a 
draft and gave him instructions. The draft was fair-copied by Mohunlal and 
read over to the testator ; he was then assisted to sit up. and so signed the 
codicil ; only when his band was shaky, Fazul put his hand on the pen. 
There were present, besides herself, Fazul, Bandi Ali, Dr. Merwanji and 
Abdula. She had never asked the testator for the Bombay property, or 
for the money. She did not take any part in giving instructions for the 
codicil. To that denial she firmly adhered. Katzibai tells the same story, 
only adding that the signature took place about a quarter or half past four. 
Fatmabai substantially agrees. Abdula savs that he attested the codicil 
between 2 and 4 P.M. Earlier in the morning, between 8 and 11, tbe testator 
told him that he was giving his bungalow to Mahomed Husein. As to the 
exact mode of signature he agrees substantially with the others. About 
the instructions and reading to the testator ho knows nothing. 

So far the history is plain enough. But the statements of the family 
witnesses are at variance on important points not only with those of the 
testator’s servants including the attesting witness Fazul, but with those 
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o£ the third attesting witness Dr. Merwanji. This gentleman is so impor- 
tant a witness chat Mr. Justioe Farran says the whole oaso for the codicil 
rests on his testimony. That learned Judge entirely disbelieves, as did 
Mr. Justioe Baylay, the evidence of the family witnesses; and at this bar 
the respondent’s oounael treated that evidence not a support but as a 
hindrance to his case. In estimating the effect of Merwanji’s evidence it 
must be borne in mind that the hour of signature is very important, because 
the testator’s [32] strength steadily deteriorated throughout the day. 
Dr. Bhalohandra, a medical man of good position who was called in on 
the 5th, tells us that, on the 6bh he paid five visits. On that day be believed 
the testator would die. His temperature was 102° on the 5th, rose to lOd 
at 3 o’clook on the 6th, and may have gone to 104, Merwanji tells us that 
his temperature was 102° in the early morning of tbe 6th, in the afternoon 
(about 5 o’clock) 103°, and between 7 and 8, after Bhalchandra s visit, 

104° minus 2 points. . 

Merwanji went away to his dispensary in the afternoon, ajid alter his 

return was called into the room where the testator was. Then he gives 

the following evidence as to the codicil : — 

“ I see my attestation. I saw the testator execute it. After my 
return at 4 past 6 I was called into the room where Sir Tharia Topan 

Wa8 ’“ This document was being dictated by Sir Tharia. A Gujarati mehta 
was writing. It was dictated by Sir Tharia t 0> Fazulbbai, who was 
making a rough draft. Only the first clause was dictated by Sir Ih*i»a 
Topan. Then Sir Tharia Topan, who was in fever and exhausted, told his 

servants to let him lie down od his bed. . , 

“ Then Ladv Janbai dictated the last four clauses. Sir Tharia heard 

her do so. I did nob hear him make any objection. A fair copy was 

made from the rough draft. It took about an hour to write a fair copy. 

When the fair copy was made, Sir Tharia Topan was made to sit up in 

his bed and sign the fair copy. I don’t remember if the fair copy was 

read over to him before it was signed. . . 

“ He was told that it was. He only held out his hand for a pon. 

“ He was blind and so very weak and his hand was very shaky. Ibe 

pen was put into his hand, but he was not able to sign. Fazul Mahomed 

caught hold of his hand along with the pen and signed. After he had 

signed it was attested. . . , , . . 

“At the time this was done the testator was in a conscious state, at 

the same time he had a little high fever. A little above 103 . 

“As long as he dictated the first clause I thought he undei stood it. 

I noticed no change for the worse from the time he ceased dictating to 

the time he executed the fair sopy. , , 

“ Seeing be tried to get a pen I think he seemed to understand what 

he was doiog when he executed the document 

“After tbe first clause was dictated he fell back exhausted. He did 
not speak from that time till after the document was executed and 

attested. ^ cr088 . examinat i 0 n he says : “ I asked him, how he felt off 

and on during tbe day. That is all I ask-d him Sometimes he would 
say ' So so, ’ sometimes he would only nod. That is all I heard him say 
during the day except dictating the codicil. Except when at my dis- 
pensary. I was in his room the whole day and evening. 

Dr. Bhalchandra says he spoke to the testator on tbe evening of tbe 
.■6th. “ His answers were rational and connected. I believe he was at that 


1897 

April 7. 

Privy 

Council. 

22 B. 17 

(P.c.)=> 

21 I. A. 148 = 
1 C.W.N. 
481 = 7 
Sar. P C.J 
173. 


603 


22 Bom. 34 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1897 

April 7. 

Privy 

Council. 

22 B. 17 
(P.C.) = 

24 I. A. 148 = 
1 C W N. 
481 = 7 
Sar. P C J. 
173. 


time in a lit condition to make his will.” Bat in cross-examination it 
appears that his only conversations with the testator were to ask him* 

“ How are you'?” when he said “ I am not feeling well” ; and to ask about 
his appetite, his sleep, and his cough ; and ” it was from these conversations 
that I say 1 believe he was fib to make his will.” Now it is obvious that 
a siik man may well be able to answer simple questions about the state 
of lus body and yet be quite unequal to the effort of miking new dispostions 
of his property. 

Yot another doctor gave evidence, one of bighstanding in Bombay, 
not specifically as to the codicil, bub generally as to the testator’s 
health. Doctor Bahadurji says that he in company with Bhalehaudra 
visited the testator on the 5th, and again visited him on the 6bh, when 
he describes him as beiug in a state of semistupor. But this gentleman 
does not keep memoranda, and reasons are given for thinking that he may 
be mistaken as to the nays of his visits. The other two medical men 
say that he did not come before the 7th and ibis admitted on all bands 
that alter i he 6th the testator was quite incapable of attention to busi- 
ness. The first Court expresses doubts on the disputed point, and their 
Lordships think it safer not to rest weight on Bahadurji’s evidence. They 
would pass ir over without further remark, but for au incidental result of 
the view taken by the Court of Appeal. The learned Judges there think 
it so clear that Bahadurji was not present on the 6th, and that everybody 
mu>t remember the day on which he first came, that they have wholly 
doscre libed the testator’s servants, three witnesses strongly relied on by 
Mr. Justice Bayley, mainly on the ground fwhicii as regards Fazul does 
not exist) that they ascribe Bahadurji’s visit to the 6'h. Nobody imputes 
anything worse than mistake [34] to Dr. Bahadurji, and it seems to their 
Lordships that even if the other witnesses are wrong in their dates, there 
is no ground for asciibing to them deliberate perjury so as to vitiate their 
evidence in every point. 

The first of these witnesses is Fazul. the munim. His story is to 
the following effect. Between 4 and 5 in the evening of 6th, Jaubai told 
him that the testator wanted to give the bungalow io her younger sod, 
and a sum of money to herself. He made a draft from her instructions, 
apd dictated it to Mohunkl. The fair copy was executed, between 7-30 
and 8. While it was being executed, M uwanji came in. The draft was 
not read to the testator, but Mo'hunlal read tbe fair copy to him. As to 
the testator’s sitting up, his inability to sign, and the guidance of his band, 
he gives much the same account as that of Merwanji. The testator, he 
says, was hild up by Junbai on one side and Ban d Ali on the other. 
Then he says again that when the signature was being made, MerwaDji 
came in, aud adds that at Janbai’s request he put his attestation. He 
was asked no questions on his statement about the arrival of Merwanji. 
He says nothing about the visit of Bhadurji. 

The next servant witness is Mohunlal the cashier. On the 6th he 
went to the bungalow in the forenoon with Fazul and waited till between 
four and five, doing nothing. Then Janbai gave him a draft in Fazul’s 
handwriting, which at her request he copied. At 7-30 or 8 he with the 
others went into the testator’s room. As to the circumstances of the 
signature he gives an account not materially different from the other 
witnesses, except that he says the document was no'- read over before the 
signature. Merwanji, he says, came into the hall after Fazul had attest- 
ed, and was not in the testator’s room while the codicil was beiDg 
signed. “ When I went out of the room, I saw Merwanji; he had just- 
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come. The lady asked him to sign ; he said nothing, took the pen and 1897 
signed at once.” He was not asked any further questions on the*e points. April 7. 
He mentions the visit of Bahadurji about 6 o’olock ; this was stated in pR][vy 
cross-examination, apparently without remark on either side. 

The third servant witness is Bandi Ali, who had been ^idoyed COUNCIL, 
upwards of twelve vears in oue of the sale departments of L35J t e 2 2 B. 17 
business. In the morning of the 6th he by Janbai’s order telephoned for (p Q )=> 
Fazul and Mohunlal to come with the cash-book. He too “ n ° pa , n 2 i l.A. 148 = 
preparing the codicil, bur. saw the others— Janbai. Fazul and Mohunla t c w N 
consulting and writing. The part he took in the signature was to help 481 = ? 
Janbai in makiug the testator sit up. His aecouut of that act is much the p c j 
same as the other accounts ; he thinks the document was not read over to 1?3 

the testator, because he was not in a state to understand it. lie saw 
Merwanji when Fazul was making his attestation. He speaks to visi s of 
Bahadurji on the 5th and 6th. On neither of these points was he asked 

anv further questions. . . a 

Mr. Justice Bayloy says of these three witnesses they impressed 

me very favourably by the manner in which they gave their evidence, 

and that “ their evidence was not in the least shaken on cross-examination, 

though differing in details as truthful witnesses sometimes do. Indeed 

on a careful examination of the record their Lordships cannot find any 

matter of importance in which these witnesses contradict one another 

except as to the reading of the codicil before siguature; an impoitant 

matter no doubt, but one on which it is quite conceivable that the memory 

might get confused in recalling transactions which from fust to .ast 

occupied some hours. Even Dr. Merwanji, who says he was present from 

the beginning of the instructions for the codicil down to its execution, 

cannot recollect whether it was read over or not. In fact this coa 1 ^ c " 

tion, though it has been much dwelt on in argument here, was evidently 

thought little of at the time. Not one of the witnesses was pressen a iouu 

it, and it is treated by the Judge as one of those discrepancies which te 

rather in favour of than against the veracity of witnesses. Noi is it 

assigned bv the Court of Appeal as a reason for discrediting the witnesses. 

They dwell slightly on the position of the witnesses as servants of the hi m 

and,” therefore, presumably favourable to Moosa, but mainly on the s a - 

ments of Mohunlal and Bandi Ali with respect to Bahadurji s visits Now, 

assuming in Janbai’s favour that these statements were not according to 

the fact, there is nothing to show that they were made with any n tent on 

to deceive, or that any particular importance was attached to them at the 

time They [36] come into the narrative quite casually, as it would seem, 

and they were not tested by any questioning. If Bahadurji himseli might 

innocently fall into error about the date of his visit much moie easily 

might those who only professed to have seen him in the house. In their 

Lordships’ judgment no ground has been shown for throwing the evidence 

of these three witnesses out of the case. 

If the evidence in question is held to be an accurate account of the 

events, there can be but one conclusion viz that when the tester s 
hand was made to sign the codicil he was hopelessly incompetent. If it is 
taken only on a level with other evidence, as coming from men intending 
to speak the truth, but liable to error, and subject to correction from other 

quarters, then the evidence must be balanced. . W ^ afc 18 > t ^ Seated bv 
the codicil ? That of the family witnesses, seeing how it was treated by 

the Courts below and by the respondent’s counsel here, ma -y put out of 

the question for this purpose. Toe slight value of Dr. Bhalchandra s 
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evidence has been shown before. There remains Dr. Merwanji, and fcheir 
Lordships agree with Mr. Justice Farran that if the codicil is to be 
supported at all, it must be on his evidence alone. 

Dr. Merwanji is a man in good position and with no apparent cause 
of bias except the fact that he attested the codicil. Though there are 
some inexplicable contradictions between him and other witnesses on 
more points than one. no one has imputed falsehood to him. Supposing 
him to be right on each of the disputed points, the case amounts to this : 
that the testator was in a state of high fever and of extreme and increasing 
weakness ; that he was strong enough to dictate a clause ; that he was 
then exhausted, fell back, and never spoke again till after the signature; 
that his wife dictated the rest, he making no objection ; that some time 
(an hour or sol afterwards a fair copy was brought to him to sign ; whether 
it was read over to him or Dot the witness cannot say ; that he held out his 
hand for a pen as the witness thought ; that he was not able to write ; that 
ho was made to sit up and his hand was guided ; that his holding out a 
hand for a pen when invited to sign made the witness think that he 
understood what he was doing at the time when he [37] executed the 
document ; that the witness had no communication with the testator all 
day except to ask him off and on how he felt: and to receive for answer 
a nod, or the expression so, so” : and that the testator said nothing els© 
the whole day except to dictate the codicil. 

Now the great importance of Merwanji’s evidence consists in his 
statement that the testator dictated the first clause of the codicil. If that 
is left out, his account is that of a man who had all day been declining in 
power and had become at length wholly incapable, too exhausted to speak, 
to sit up, or to write ; this too being bis last effort, for it is not suggest- 
ed that he was afterwards of capacity to act, and it i3 that circumstance 
which caused so acute a controversy over the dates of Bahadurji s visits. 
Supposing that the testator’s dictation is accepted as clearly established, 
there is still the interval of an hour between that act and the signature, 
during which he did nothing but bold out his hand ; and the evidence, to 
put it at the highest, still leaves open the inference that after he sank 
back exhausted he was not capable of a testamentary act. 

If then Merwanji’s evidence stood absolutely unimpeached, it would 
hardly support the respondent's obligation to prove that the testator was 
capable. But so far from being UDimpeached, on this point Dr. Merwaoji 
is in flat contradiction to every one of the seven other persons who have 
given evidence hearing on it. The evidence of the family witnesses may 
be untrustworthy. But it is impossible to shut our eyes to the fact that 
Janbai herself, supported by her daughters and her intended son-in-law, 
flatly denies all participation in the instructions for the codicil, and gives 
an account of its preparation in a different way and at a different time 
of day. And it is very difficult indeed to believe that so intelligent a lady 
would have committed herself to such statements, if all the time she had 
in her mind the consciousness that, in the presence of Dr. Merwanji and 
(as he says) of Abdula and of two out of the three servants, she had taken 
the prominent part, equally impossible to mistake or to forget, of 
dictating the greater part of the codicil out of her own head. Then 
comes the evidence of the three servants, as to which their Lordships 
have already reasons why they cannot acquiesce in its [38] summary 
rejection bv the Court of Appeal. That evidence leaves it very doubt- 
ful at what point of the proceedings Merwanji came upon the scene ; 
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bub except in one respect, viz ., whether the fair copy was read to the 
testator, it is quite clear and consistent as to the mode in which the codicil 
was prepared and signed. Dr. Merwanji was, with intervals of visits to 
his dispeusary, about the house all day ; and it may be that, having heard 
much conversation he has not kept his memory clear about that anxious UOUNCIL. 
time. Bub whatever may be the explanation of his evidence, it is quite 22 
unequal to bear the weight of proving a due execution of the codicil. (pc )ns 

Their Lordships cannot accept it as giving a correct account of what j 1?g = 
happened ; and they do not see their way to depart from the decision of ± C . W. N . 
Mr. Justice Bayley in accepting the account of the three servants as 48J=7 
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substantially consistent and correct. 

The first Court decreed probate of the will and first two codicils and 
ordered the plaintiff (Janbai) to pay costa of suit The Court of Appeal 
varied that decree by pronouncing in favour of all five codicils, and by 
ordering all costs to be paid out of the testator’s estate. Their Lordships 
hold that the decree of the appellate Court should be varied bv ordering 
that the fifth codicil should not be admitted to probate, and quod ultra 
affirmed. They will humbly advise Her Majesty to this effect. As to 
the costs of this appeal, each party has succeeded on a substantial point 
and has failed on a substantial point ; and their Lordships follow the usual 
course by directing that they shill bear their own costs. 

Appeal allowed : decree varied. 


8ar. P.C.J 
173 


Solicitors for the appellants.— Messrs. Brown , Ringrose , and Light - 
V Solicitors for the respondent. — Messrs. Payne and Lattey. 


22 B. 39. 

[39] APPELLATE CIVIL. 

Before Sir C. Farran, Kt., Chief Justice and Mr. Justice Parsons. 
Tulaji Fatesing Kaje Bhosle ( Original Judgment- debtor,^ 

1882), s. 272, sch. 4, Form 142. 

Section 272 of the Civil Procedure Code (Act XIV of 1882) does not allow of 
an anticipatory attachment of money expected to reach the hands of a pub 
officer, but applies only to moneys actually in his hands. 

[P., 14 C.L.J- 127=16 C.W.N 14 = 11 Ind. Cas. 422 ; R., 24 Ind. Cas. 617 = 17 Bom. 

LR. 133.] 

Sfoond anneal from the.decision of W. H. Crowe, District Judge of 
Poona confirming the order of Rao Bahadur N. N. Nauavati, First Class 
Subordinate Judge, in an execution proceeding. 

The aopellant Tulaji Fatesing was in receipt of a m0 “‘ h ^ al ' 0 '“° C ^ 
of Rs 500 ‘from the Akalkot State. It was paid to him at Poona through 
the post office there. The respoodent (plaintiff) obtained a decree agams 
TulaH in the Court of the First Class Subor dinate Judge of Poona, and 
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in execution attached, by a prohibitory order directed to the Post Master, 
Rs. 300 out of the allowance. The prohibitory order was issued on the 
6th April. 1895. and was received by tbe Post Master on the 8th April. 
He received the money order on the 13th April. 

Tulaji aDplied to the Court to remove the attachment. Tbe Subor- 
dinate Judge rejected the application, holding that the allowance was 
liable to attachment and exempted from the operation of s. 266 of the 
Civil Procedure Code (Act XIV of 1882), as it was neither a political 
pension nor a grant by the British Government. 

On appeal by the judgment-debtor the Judge confirmed the order. 

Tulaji thereupon preferred a second appeal to the High Court. 

[40 j Branson with Ghanasham N. Madkarni apoeared for the appel- 
lant (Tulaji). — Tbe attachment purported to be made under s. 272 of tho 
Civil Procedure Code (Act XIV of 1882). Under that section the property 
to be attached must be in the hands of the public officer. But in the 
present case the Post Master had no money in his hands when he received 
the order of attachment. We contend that s. 272 is not applicable. 
Arrears of maintenance can be attached under that section, but not the 
right to future maintenance. 

Next we contend that an allowance of this kind cannot be attached 
under s. 26G of the Civil Procedure Code (Act XIV of 1882). This 
allowance was granted to tho appellant by the Akalkot State for his 
maintenance and, therefore, cannot be attached. It may be stopped at 
any time bv the State. The test is. what would a purchaser get if the 
right to the allowance be put up to sale. In is merely a personal allow- 
ance and tbe purchaser would get nothing if the State stopped the 
allowance — Ghamshamlal v. Bhansali (l) ; Diiuali v. Apaji Gancsh (2) ; 
Gulab Knar v. Bansidhar (3) ; Blujrub Chundcr Ghosc v. Nubo Chunder 

Gooho (4). , , , 

Nagindas T. Marphatia appeared for the respondent (judgment 

creditor). — Wo do not ask for tho attachment of the allowance that may 
become due iu future. Here we have attached the sum of Rs. 300 which 
has become due. As soon as the money was paid to the forwarding post 
office at Akalkot for despatch to Poona it ceased to be an allowance, and 
it became money belonging to the appellant-deb f .or. 

[Parsons, J. — Can you levy attachment, in anticipation?] 

We submit we can, because the money had already become the judg- 
ment; debtor’s property at Akalkot. The prohibitory order was in force 
when the money reached Poona, and it came into full operation when the 
money was received by the Post Master at Poona N >z? asimhulu v. 
Adiappa (5); Lallumal v. Mahomed Shcrdil Khan (6). 

[41] The money is not payable by the British Government and, 

therefore, it is not a pension under s. 266 of the Civil Procedure Code 

(Act XIV of 1882). 

JUDGMENT. . 

FarRAN, C. J. — It; is not disputed by Mr. Nagindas for tbe respond- 
ent that the allowance payable to the defendant in this case was not 
attachable until the sums payable in respect of it were received by the 
post office for his benefit and on his behalf. The attachment order cannot, 
therefore, be supported on the ground of its being an attachment of the 
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defendant’s right to receive the sum in question. The attachment can 1896 
only be supported as an attachment of moneys in the hands of a public March 10. 
offioer within the meaning of s. 272 of the Civil Procedure Code. 

It is admitted, however, that at the date of the attachment (6th April, Appel- 
1895) there was no money in the hands of the Post Master at Poona. LATE 

The money sought to be attached did not reach his hands until the 13th CIVIL. 

April, and so could not be attached on the 6th. Section 272 does not, in 
my opinion, allow of an anticipatory attachment of money expected to 22 “• 

reach the hands of a public officer, but applies only to moneys actually 
in his hands. 

The Court reverses the order of attachment with costs throughout 
on respondent. 

Parsons, J. — I concur. Section 272 of the Code of Civil Procedure 
provides for the attachment of property which is deposited in or is in the 
custody of a Court or public officer. The form (No. 142, sch. 4) recites an 
application for the “ attachment of certain money now in your hands 
( here state how the money is supposed to he in the hands of the person 
addressed) .” Thus it is clear both from the words of the section and the 
form that the property sought to be attached must be actually in the 
possession of the Court or officer to enable it to be attached under s. 272. 

It cannot be attached in anticipation of receipt. The District J udge thinks 
that such a construction of the section would oDerafce to prevent the 
attachment of salaries, but there is a special provision for them made in 
s. 268 which he has apparently overlooked. 

Order reversed. 


22 B. 42. 

[42] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


VARAJLAL Mulchand AND OTHERS ( Original Plaintiffs), 
Appellants v. Kastur Dhakamchand {Original Defendant ), 

Respondent .* [10th March, 1896]. 

.Decree -Execution— Attachment in execution— Suit to declare property attached not liable 
in execution— Injunction against sale of property pending decision of suit on plaintiff 
giving security for interest on the sum representing value of attached property— Sub- 
sequent dismissal of suit with costs— Aoplication by defendant in execution of decree 
for the interest for which security ordered by injunction— Application disallowed— 
Remedy under s. 497, Civil Procedure Code— Civil Procedure Code (Act XIV of 
1882), ss. 278, 283, 492, 497. 

Kastur having obtained a decree against one Vanmali attached a house in 
execution. Varajlal intervened under s. 278 of the Civil Procedure Code (Act 
XIV of 1882), and applied that the house, if eold, should be sold subject to his 
mortgage. His application was dismissed and he thereupon brought a suit 
(No. 648 of 1887) for a declaration that the house was not liable in execution 
of Kastur’s decree. That suit was dismissed by the lower Court, and Varajlal 
appealed. Pending the hearing of the appeal he applied for and obtained under 
s. 492 of the Civil Procedure Code an injunction restraining the sale until the 
result of the appeal on his giving security for interest at six per cent, on 
Rs. 2,000, the acknowledged value of the house. The appeal was heard in due 
course and was dismissed with costs, and thereupon Kastur in execution of the 
deoree in this last mentioned suit (No. 648 of 1887) applied to recover the 
interest for whioh security was ordered to be given by the Distriot Court, 
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Bcld, that he was not entitled to recover it. A Court of execution oannot 
award interest when the decree is silent. The respondent (Kastur) bad his 
remedy under s, 497 of tho Civil Procedure Code, and that remedy was obtain* 
able on application, not to tbe Court of execution, bat to the Court which issued 
the injunction. 

[R., 17 M.L J. 310.] 


Second appeal from the decision of Gilmour McCorkell, District 
22 B. 42. Judge of Ahmedabad. 

One Kastur Dharamchand having obtained a decree against Vanmali 
and others attached a house in execution. 

Thereupon Varajlal Mulchand intervened under s. 278 of tbe Civil 
Procedure Code (Act XIV of 1882) claiming a mortgage lien on the 
attached bouse. His application was dismissed [43] and he then hied a 
suit (No. 648 of 1887) praying for a declaration that Kastur was not 
entitled to sell the said house in execution except subject to his mortgage. 
Tbis suit was dismissed with costs by tbe lower Court. 

He thereupon filed an appeal in the District Court and at tbe same 
time applied for an interim injunction against Kastur restraining bim from 
selling the house pending the disposal of the appeal. This application was 
made under s. 492 of the Civil Procedure Code (Act XIV of 1882), and 
not under s. 545. The District Court on this application granted the in- 
junction if Varajlal gave a security for interest at 6 per cent, on the vaiue 
of the property. The order of injunction was in the following terms : — 

If the applicant gives security for interest at 6 per cent, on Rs. 2,000 
which is acknowledged to be the value of the property by both parties 
should he fail to establish his mortgage claim and for fulfilling the orders 
of the Appellate Court, I make the order absolute.” 

The appeal to the District Court in suit No. 648 of 1887 failed, and 
the decree of the lower Court dismissing tbe suit was confirmed, and 
subsequently a second appeal to the High Court was also dismissed with 
costs. 

Thereupon Kastur applied in execution of the decree in this latter 
suit (No. 648 of 1887) to recover from Varajlal Rs. 236, the interest 
at 6 per cent, on Rs. 2,000 for which security was ordered to be given by 
the District Court. 

Varajlal contended that tbe order as to the giving of security did not 
entitle Kastur to recover interest in execution, and that no interest could 
be recovered in execution of the decree in suit No. 648 of 1887, as that 
decree contained no order to pay interest. 

The Subordinate Judge refused execution of the decree in respect of 
the interest claimed. 

In appeal the District Judge allowed the interest. In giving his 
decision he said 

“ The principal reason why the Subordinate Judge refused execution 
is that tbe decree sought to be executed does not direct any interest to be 
paid to the defendant by plaintiff. 

“ When an appellant obtains a stay of execution pending an appeal 
and gives security bond to decree of tbe appellate Court, 

the usual [44] way of enforcing such security bond when necessary is by 
or-iioary execution proceedings : vide Venkapa Naik v. Baslingappa bin 
Kotrabasnppa (1). Nor is it usual in tbe decretal orders of the appellate 
Court to make any reference to the security bond or its conditions. It is 
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quite true, as stated by the Subordinate Judge, that the suit was one for 
a declaratory decree, aod no interest could be awarded. Ic was, however, 
competent to the Court to have granted compensation to the defendant 
under s. 497 of the Civil Procedure Code, and the probability is that no 
demand was made for compensation, because the defendant felt that under 
the seourit.y bond he could recover his full compensation. There doos 
not, therefore, appear to me any objection to grant execution in respect 
of the interest. The Subordinate Judge also remarks that the appellant 
in his original decree has obtaiued an order awarding him interest on the 
decretal amount, and that he oannot recover double interest on it. As, 
however, the appellant does not seek to recover double interest from the 
same person, this does not appear an insurmountable difficulty. What 
the appellant really seek3 to recover is the consideration which respond- 
ents undertook to pay on account of the grant of the temporary injunction. 
I do nob see that it was necessary to make any reference to this 
security bond in the decree of the first appellate Court. Looking to all 
the equitable circumstances of the case, the respondents are clearly 
liable to pay the interest promised in the security bond. Tnat bond 
was not merely to make good the value of the property should any accident 
occur by which it became injured or ceased to exist, e.g., a fire. A regular 
suit is not the proper procedure to enforce a security bond given in proceed- 
ings for a stay of execution, and unless the appellant is to completely lose 
his equitable rights, he must be able to recover them in execution.” 

The District Judge, therefore, directed execution to issue for the 
interest claimed. Yarajlal filed a second appeal in the High Court. 

Ganpat Sadashiv Rao, for the appellant Varaj'al. — Tbe injunction 
granted by the District Court staying the sale if security was given 
was nob made under s. 545 of the Civil Procedure Code. It was an 
injunction made under s. 492. Tnat being so, Kastur should have 
claimed compensation as provided in s. 497, but he has not done so. 
The Distriot Judge has not distinguished between ss. 545 and 492, 
No interest can be awarded in execution of the decree in this case, 
because the decree itself does nob award it — Sadasiva v. Ramaltngai 1); 
Hurro Doorqa v. Maharani Surut Soondari (2) ; Forester v. The Secretary 
of State for India (3). 

[45] Goverdhaaram M. Tripatti, for respondent. — The order of in- 
junction was no doubt made under s. 492. Tbo respondent (Kastur) 
might have applied for compensation under s. 497, but he is nob 
precluded from enforcing in execution the security ordered by the 
District Judge. See s. 253, Civil Procedure Code. The injunction 
refers to the then pending litigation. Although the decree is silent as 
■to the interest, tbe Court can enforce the injunction order. 

JUDGMENT. 

JARDINE, J. — The present respondent in 1886 attached a house in 
execution of a decree against some one who is nob a party in the present 
litigation. The present appellants intervened under s. 278 for a declaration 
of tbeir mortgage lien, and were unsuccessful. Then they sued for the 
same reliefs, but were unsuccessful in the suit and both appeals. That suit 
was No. 648 of 1887. In the appeal therein to the District Court, that 
Court granted an injunction to restrain the present respondent from 
selling the house. Both the learned pleaders before us say the injunction was 
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under s. 492. The injunction imposed on the present appellants an 
obligation to pay interest at 6 per cent, on the occurrence' of certain 
future contingencies, on the value of the property settled to be Rs. 2,000. 

The present respondent claimed in the Court of the Subordinate 
Judge to recover this interest by way of execution of the decree in suit 
No. G49. That decree is silent on the subject. No order was made upon 
the injunction by the Court that granted it. The Subordinate Judge held 
that as the decree was silent regarding this interest he could not award it 
as a Court- of execution. The District Judge has reversed the part of the 
order which rejects the interest claimed in the darkhast. He conceded, 
as has been conceded in the full argument here, that the respondents had 
a procedure provided under s. 497 of the Civil Procedure Code before the 
District Court. This raises the question whether the law allows by 
implication that the respondent may also present a darkhast like this to 
the Subordinate Judge. The case cited by the District Judge— Venkapa 
v. Baslingappa (1) — relates to a surety and is an interpretation of ss. 253 
and 583, and arose out of a matter under s. 545 of the Code. We do not 
think it relevant to the present question. 

[46] The settled doctrine is that a Court of execution cannot award 
interest where the decree is silent — Sadasiva Pillai v. Ramalinga Pillai(2), 
Ilurro Doorga Choxvdhrani v. Maharani Sxirut Soondari Debi (3), and 
Forester v. The Secretarxj of State for India in Council (4). A fortiori this 
doctrine must apply where, as under s. 497, a special procedure is 
provided in a different forum. We think s. 497 applies, and that the 
relief which the District Judge might award upon the application would 
be pursuant to an adjudication under the section. To hold that the 
executing Court can adjudicate would be contrary to s. 497, which 
assigns the duty to the Court which issued the injunction. To hold that 
no adjudication is necessary would also be contrary to s. 497, which 
further provides for the result being embodied in the decree. If, then, 
the respondents had wished to get relief in the matter of interest from the 
Court of execution, they should have first applied under s. 497, and got 
provision made in the decree of the District Court. 

For these reasons we reverse the order of the District Judge and 
restore that of the Subordinate Judge : the respondent to pay the costs of 
both appeals. 

Decree reversed. 


(1) 12 B. 411. (2) 2 I. A. 219 (228). 

(3) 9 I-A. 1. (4) 3 C. 161 (169). 

612 



XI.] RAMOHANDRA GANESH V. RAMOHANDRA KONDAJI 22 Bom. 47 

22 B. 46. 

APPELLATE CIVIL. 

Before Sir C. Farran, Kt., Chief Justice , and Mr. Justice Parsons. 

RAMOHANDRA Ganesh PURANDHARE ( Original Plaintiff), Appellant v. 
Ramchandra Kondaji Kate and another ( Original Defendants ), 

Respondents . * [11th March, 1896.] 

Vendor and purchaser — Specific performance — Stiit by purchaser against vendor for 
specific performance of contract of sale — Covenant by purchaser to build a temple — 
Specific performance refused — Specific Relief Act ( I of 1S77), s. 21. 

On the 16th November, 1893, the first defendant agreed to sell a house to the 
plaintiff. The contract contained a covenant on the part of the plaintiff to build 
a temple and to seoure an annuity to the vendor and his wife. On the f47] 21st 
of the same month the first defendant sold and conveyed the same house to the 
seoond defendant and put him in possession. In the suit brought by plaintiff 
against defendants Nos. 1 and 2 for specific performance of the contraot of the 
16th November. 

Held (1) that the second defendant was a proper party to the suit. 

(2) That specific performance could not be granted, the covenants contained in 
the agreement being such as the Court could not enforce. 

Appeal from the decision of Rao Bahadur N. N. Nanavati, First 
Class Subordinate Judge of Poona. 

The plaintiff sued for specific performance of an agreement of sale 
( satekhat ) passed to him by the first defendant on the 16th November, 1893. 
By that agreement the first defendant agreed to sell a certain house to 
the plaintiff for Rs. 4,000 and Rs. 100 was paid by the plaintiff as earnest- 
money. Two deeds of conveyance were to be executed conveying different 
parts of the property. The agreement of sale contained a clause under 
which the plaintiff (the purchaser) agreed to build a temple and to secure 
the payment of an annuity to the first defendant and his wife. The following 
clauses in the document set forth this part of the agreement : — 

“ 3. You are to erect a temple of the deity Datt in the place to be 
entered in the gift-deed and to raise in front thereof a sabha-mandap for 
Katba and Kirtan. You are to build the aforesaid temple and the sabha- 
mandap within six years from this day. If you do not do so within the 
aforesaid time you are to pay Rs. 2,000 (two thousand) for the expenses 
for the said devasthan (.temple institution). Within that sum either I or 
any body else will erect the temple and the mandap. You, your sons and 
grandsons, &c., from generation to generation should use the said temple 
institution, the place and the building and perform the Puja, See., of the 
deity. All the right to receive the incomo and carry on every kind of 
management, &c., belongs to you. I shall have nothing to do with the 
same. 

“ 4. Besides (doing what is stipulated above with regard to) the 
above mentioned property, so loDg as myself and my wife are alive you are 
to pay me or in my absence to my wife Rs. 5 every month from this day. 
After my and my wife’s death you are to spend the said Rs. 5 every month 
towards the said temple. Should you fail to pay the fixed sum every 
month, you are to deposit a sum of Rs. 1,000 (one thousand) at 8 annas 
per cent, per month with any banking firm that we may name, so 
that we may get the above sum without obstruction. So long as 
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we both are alive we will draw the interest on the above mentioned 
amount. After the death of both of us, you should take the [48] interest 
on the said amount or the principal amount itself and do as mentioned 
above. 

On the 21st November, 1893, the first defendant sold the samo pro- 
perty to the second defendant by a deed which was duly registered, and 
the second defendant was put into possession. 

The plaintiff sued both defendants, praying for specific performance 
of the above contract of sale. 

The secon i defendant pleaded that he purchased bona fide and without 
notice of the prior sale to the plaintiff. 

Tiie Subordinate Judge held that the second defendant bad notice of 
the prior sale to the plaintiff, but that the contract of sale to the plaintiff 
could not be specifically enforced having regard to s. 21 (els. b and g) of 
the Specific Relief Act I of 1877. He, therefore, dismissed the plaintiff’s 
claim. 

The plaintiff appealed. 

Lang (Advocate General with Manekshah J. Taleyarkhan) appeared 
for the appellant (plaintiff). — We merely desire that documents should be 
executed according to the satekhat and nothing more. Such a suit does 
not in any way contravene the provisions of s. 21 of the Specific Relief 
Act (I of 1877) — Blackett v. Bates (1). The Judge has decided on all the 
issues iD our favour. 

Macpherson (with Inverarity and Narayan G. Chandavarkar ) appeared 
for the second defendant. — We rely on s. 21 of the Specific Relief Act (I 
of 1877). Supposing that specific performance could be granted, still it 
cannot be enforced against us, as we have not joined in passing the sate - 
khat — Luckumsey Ookerda v. Fazulla Gassumbhoy (2). 

[Parsons, J., referred to Chunder Kant Boy v. Krishna Sunder 
Boy (3).] 

That decision is against us ; still the decision of this Court should be 
followed. 

[49] We have bought the property for valuable consideration and are 
in possession. The plaintiff’s remedy is to sue us for possession. 


JUDGMENT. 

Farran, C.J. — The first defendant in this case on the 16th 
November, 1893, agreed to sell the house, the subject-matter of the suit, 
to the plaintiff ; and the plaintiff on the same day paid him Rs. 100 as 
earnest-money. The sale contract or satekhat (Ex. 43) was to be carried 
out by two documents conveying different parts of the same premises, the 
first being styled a deed of gift. The second was to be in form an ordinary 
deed of purchase. The plaintiff was to pay Rs. 4,000 as the price of the 
house. The contract also contained a covenant on the part of the plaintiff 
to build a temple and to secure a small annuity to the vendor and his 
wife. 

On the 21st of the same month the first defendant sold and conveyed 
the same house to the defendant No 2 for Rs. 8,000 and put the second 
defendant in possession of it on the same day (Ex. 35). 

The plaintiff has filed the present suit for specific performance of his 
contract of the 16th November against both the defendants. It has been 
objected that the suit is not maintainable in that form, but we consider 


(1) L.R. 1 Ch. App. 117. 
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that there is no force in that objection. Chunder Kant v. Krishna Sunder { 1) 
is a oase exactly similar to the present, where the original vendor and 
his alienee with notice were made parties to the suit. See, too, Fry on 
Specific Performance, p. 18. 

The important question to be determined at the threshold of the case 
is whether the seoond defendant when he purchased was a transferee for 
value who had paid his money in good faith and without notice of the 
plaintiff’s original contract within the moaning of cl. (6) to s. 27 of the 
Specific Relief Act. 

We agree with the Subordinate Judge in his finding that the second 
defendant was a transferee for value. The evidence that he actually paid 
the purchase-money is overwhelming. There was a particular reason, 
too, for his purchase of the house derived from the circumstance that it 
adjoined his own ; and from the [50] connection between him and the first 
defendant there is no ground for assuming that the whole transaction was 
a sham to get rid of the plaintiff’s purchase and that he is now holding 
merely as a trustee for the first defendant. We think that he clearly pur- 
chased on his own account and to suit his own object. After a careful 
perusal of the evidence we do not feel disposed to differ from the Subor- 
dinate Judge in his finding that the plaintiff has not proved the four 
specific instances of direct notice of his contract to the second defendant 
which his witnesses depose to. The Subordinate Judge saw these 
witnesses and was in a position to judge of the credit to be given to them, 
and the reasons which he has given for distrusting their testimony appear 

to us to be of considerable cogency. 

The Subordinate Judge has, however, come to the conclusion, from 
the facts elicited in the examination of the second defendant himself, that 
he did not pay his money in good faith and without notice of the plaint- 
iff’s contract. The correctness of that conclusion from the facts deposed 
to has been assailed before us in the argument of counsel for the respond- 
ent. (His Lordship referred to the evidence and continued ) We 
have read over the evidence more than once, and the conclusion to which 
it inevitably leads us is that the defendant No. 2 is not a purchaser 
in good faith and without notice within the meaning of the section, 
and we, therefore, agree with the finding of the Subordinate Judge on 

the fourth issue. 

The Subordinate Judge has refused to decree specific performance 
of the plaintiff’s contract on the ground that the covenants which the 
plaintiff has entered into are nob such as the Court can specifically 
enforce. We agree with the Subordinate Judge that they are of that 
nature. The Advocate General, however, for the appellant contends that 
the plaintiff has not directly entered into these covenants, but has only 
agreed that the deeds to be executed to carry out the contract shall 
contain such covenants on his part. The law on this part of the case 
is expressed with great clearness by Cranworth, L. C., in Blackett v. 
Bates { 2) cited by the Advocate General. “ If the arbitrator instead of 
awarding [51] that the plaintiff should do certain acts had awarded that 
the lease to be executed should contain covenants by the plaintiffs to do 
them, the case would have stood on an entirely different footing. The 
Court would Dot then have been called on to enforce either directly or 
indirectly the doing of these acts, but merely to decree the execution 
of a lease containing certain covenants, a kind of relief which is clearly 

(1) 10 0. 710. W) L.R. 1 Oh. App. 117. 
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1896 -within the jurisdiction of the Court and open to no objection.” These 
March 11 . observations apply exactly to the contract in the present case. We must' 

Appel- reac * ^ carefully, therefore, to see whether it provides that the deeds 
to be executed shall contain these covenants or whether the plaintiff 
LATE has directly covenanted by the contract to perform them. Having done 
Civil. SO we find no agreement expressed in it that the deeds to be executed 
22 ~e~sr 6 ^ a11 confcain an y stipulations whatever. One is to be in form a deed of 

gift and the other a deed of sale. The first defendant is to get these 
prepared, stamped, and registered. There is not a word said a 3 to 
their containing any covenant whatever. The agreement that the 
plaintiff is to erect a temple within six years, as well as that to secure 
an annuity to the first defendant and his wife, are direct obligations 
imposed on the plaintiff by the agreement and so fall within the general 
rule laid down in Blackett v. Bates and not within the exception which 
the passage we have cited from the judgment lays down. In decreeing 
specific performance of the contract as a whole we should be decreeing 
the plaintiff to perform his part of the agreement as weil as directing 
the defendant to execute the conveyance. The Advocate General at 
the hearing of the appeal treated the case as though the contract was 
that the plaintiff should join in the sale-deeds for the purpose of 
covenanting to perform these acts, and on the supposition that such 
was its nature we were at the time misled by his argument. The 

plaintiff is entitled to recover tli6 Rs. 100 earnest-money from defendant 
No. 1. 

We confirm the decree with costs as against defendant No. 2. 
Decree as against defendant No. 1 varied by awarding the plaintiff 
Rs. 100 against him. 

Decree confirmed and partially varied. 


22 B. 52. 

[52] APPELLATE CIVIL. 

Before Sir C. Farr an, Kt., Chief Justice , and ilir. Justice Parsons. 

Godavaribai ( Original Plaintiff), Appellant v. Sagunabai and 
ANOTHER ( Original Defendants), Respondents .* [16th March, 1896.J 

Hindu law — Widow — Maintenance — Separate maintenance and residence— Family “pro- 
perty too small to admit of allotment of separate maintenance. 

Where the family income was too small to admit of an allotment to a widow 
of a separate maintenance, and there was no family house, but a small portion of 
land which was the site of a house. 

Held, that the widow was not entitled to a separate maintenance, but might be 
allowed, if she so desired, to occupy during hor life-timo a portion of the land, not 
exceeding one-third. 

SECOND appeal from the decision of L. G. Fernandez, First Class 
Subordinate Judge of Thana, with appellate powers. 

The plaintiff sued to recover from the defendants, who were the widows 
of her husband’s brother, Rs. 72 for three years’ maintenance and a third 
share in a piece of vacant ground for residence, alleging that defendant 
No. 1 was in possession of the family property which had belonged formerly 


• Second Appeal, No. 619 of 1894. 
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to the father of her (plaintiff's) husband and of the defendants’ husband 
and that she refused to maintain the plaintiff. 

Defendant No. 1 answered {inter alia) that the claim was time-barred 
and that the net profits of the family property amounted to fifteen maunds 
of paddy only, which were insufficient to maintain her and two unmarried 

young daughters. 

Defendant No. 2 did not appear. 

The Subordinate Judge found that the defendant was not personally 
liable, but that her liability depended upon the possession of sufficient 
ancestral property, that the claim was not barred by the law of 
limitation, that the net annual income of the family property was not more 
than Rs. 40-4-0, and that nc surplus remained for plaintiff’s maintenance, 
and that the plaintiff was not entitled to recover one-third share of the 

land. He, therefore, rejected the claim. 

[53] On appeal by the plaintiff the Judge confirmed the decree, lbe 

plaintiff preferred a second appeal. . 

Narayan V. Gokhale , appeared for appellant (plaintiff).— Tne plaintiff 

is the widow of a co-parcener. The income of the family property may 
be small, still provision must be made for the maintenance of a widow in 
the family— Strange's Hindu Law, pp. 67 and 68. Some arrangement 

should be made for the plaintiff’s residence. . 

Sadashiv R. Bakhle , appeared for the respondents (defendants).— As 
to maintenance we rely on Savitribai v. Luximibai (1), Kasturoai v. Shi- 
vajiram (2). Ramchandra v. Sagunabai (3), and West and Bubler, p. 7o7. 
Both the lower Courts have concurred in holding that the family property 
is insufficient to allot separate maintenance to plaintiff. This is a finding 

° f ^As to residence, there is only a vacant space and no house. Defend- 
ant No. 1 herself is living with her father. 

JUDGMENT. 

FARRAN C J. — The present falls, we think, within the principle 
enunciated in the cases “that a widow cannot claim separate maintenance 
where the family property is so small as not reasonably to admit of an 
allotment to her of a separate maintenance "—Savitribai v. Luximi- 
bai (1), Kasturbai v. Shivajiram (2) and Ramchandra v. Sagunabai Kd) . 
The income of defendant No. 1, who is the widow of the last holder, 
derived from the family property is only Rs. 40 per annum or little more 
than Rs. 3 per month, and out of that she has to support herself and her 
daughters. There is no house in which we can assign a residence to the 
plaintiff, but there is the site of a house. She may be allowed, if she so 
desires, to occupy during her life-time a portion of that site not exceeding 
one-third of it. Such portion can be determined in execution if necessary. 

Decree varied accordingly. 

Decree varied. 


(1) 2 B. 573. (2) 3 B. 372. 
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[54] CRIMINAL REFERENCE. 

Before Mr. Justice Jar dine and Mr. Justice Ranade. 

IMPERATRIX V. JUMA BIN FaKIR AND URZEE BIN SULLEMAN,* 
[17th March, 1896 and 14th January, 1897.] 


Uganda — Consular Court — Jurisdiction — Jurisdiction oj Consular Court over persons 
not rosident within a British Protectorate — Aiding the ranging of war against a 
friendly power — Africa Orders in Council, 1889, 1892, 1893. 

Two natives of a German Protectorate were convicted by the English Consular 
Court of Uganda of aiding and abetting the King of Unyoro in waging war 
against the King of Uganda and the Queen-Empress under ss. 43 and 50 of the 
Africa Order in.Council of 1839 as supplemented by the Order of Counoil of 1892 
and 1893. One of them was also convicted of slave-dealing. 

Held, that the English Consular Court had no jurisdiction, inasmuch as the 
accused, even if subjects of a Signatory Power (1), were not resident and their 
offences were not committed within a British Protectorate. 

Held, also, that the alleged fact that the ‘ locus in quo ' was in British military * 
occupation gave no jurisdiction to the Consular Court. 


REFERENCE from the Consular Court for the district of Uganda (in 
Africa) held at Kampala under the Africa Order in Counoil, 1889 (2), 
cl. 75. 

The accused were convicted of taking part in operations of war by 
aiding and abetting Kabarega (King of Unyoro) in carrying on war, 
insurrection or revolution against the Kingdom of Uganda and the Pro- 
tecting Power, and the first accused was further convicted of slave-trading. 

The charges against the accused were framed under els. 48 and 50 of 
the Africa Order in Council, 1889, which were as follows : — 

“48. If any Bribislrsubject does any of the following things without 
Her Majesty's authority, that is to say : — 

[35] ' ‘Levies war or takes any part in any operation of war against, 
or aids or abets any person in carrying on war, insurrection, or rebellion 
against any king, chief, tribe, or power, every person so offending shall 
be guilty of an offence against this order, and on conviction thereof shall 
be liable (in the discretion of the Court before which he is convicted) to 
be punished by imprisonment for any term not exceeding two years, with 
or without hard labour, and with or without a fine not exceeding £ 1,000, 
or by a fine not exceeding £1,000 without imprisonment. 

“ In addition to such punishment every such conviction shall, of 
itself, and without further proceedings, make the person convicted liable 
to deportation, and the Court, before which he is convicted, may order 
that he be deported to suoh place as the Court directs. ” 


* Criminal Reference No. 27 of 1896. 

(1) Signatory Power, i e., a Power who was a party to the General Act of the Con- 
ference of Berlin, 1385. See Recital to Africa Orders in Council, 1892 ( London Gazette, 
July 1. 1892). 

(2) See the London Gazette for Tuesday, October 22, 1889. By ol.21 of this Order 
iu Council, the High Court of Bombay is the Court of Appeal for the Courts in Africa, 
acting under the said Order in Counoil, and by cl- 75, where a Consular Court sentences 
a person to imprisonment exceeding twelve months, the sentence should be submitted 
for review to the presoribed Court of Appeal. 

8ee also Afrioa Order in Council, 1892 ( London Gazette, July 1« 1892), and Afrioa 
■Order in Counoil, 1893 ( London G&zette, July 21, 1892). 
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50. A person shall bo deemed guilty of an offence against this 
order — 

“ Who smuggles or imports into or exports from any plaoe any goods 
with intent to avoid payment of any duty payable thereon to any 
reoognized ohief, or king, government, tribe, or people, or any goods the 
importation or exportation whereof (as the case may be) into such place 
is prohibited by any such ohief, king, government, tribe, or people of such 
place. 

“ A person convicted of an offence against this article shall he liable 
to imprisonment for any term not exceeding three months, or fine not 
exceeding £50, or both those punishments ; and any goods smuggled or 
imported in contravention of this article may, on conviction of the 
offender, or, if he absconds or evades trial, be declared forfeited to Her 
Majesty together with any ship, boat, cask, case, or receptacle wholly or 
partly belonging to the offender, and containing such goods. ” 

The acoused were sentenced by Mr. Ernest Berkeley, Her Majesty’s 
Commissioner and Consul-General for Uganda, to imprisonment and hard 
labour for three years and two years respectively. 

The sentence now came before the High Court of Bombay for review 
under the aforesaid cl. 75 of the Africa Order in Council of 1889, with 
the following explanatory observations by Mr. Berkeley : — 

“Under the provisions of arts. 74 and 75 of the Africa Order in 
Council, 1889, Her Majesty’s Commissioner and Consul General for 
Uganda’, &c., has the honour to submit the accompanying sentence for 
review by the Supreme Court of Bombay, together with the following 
explanatory observations regarding the case : 

“ the early part of this year, information came to hand that certain 
Arab caravans were passing up from the south-west of Uganda, between 
Uganda and Lakes Albert Edward and Albert, into Unyoro with arms and 
ammunition for trade against ivory and slaves with Kabarega, King of 
Unyoro, then at war with [56] Uganda and with Her Majesty the 
Queen. There were various parties all working under an Arab named 

“ Steps were at once taken to intercept them. On the 20th of May, a 
patrol came across one of the parties, who opened fire on them and got 
away, wounding several men of the patrol. In June, Lieutenant Vandeleur, 
Scots’ Guards, surprised the main camp of these parties in Unyoro itself. 
He captured a quantity of gunpowder and blew up some more ; he also 
delivered a number of slaves (women and children) that bad been bought 
by these traders. All the traders, however, got away, securing at the 
same time a certain number of slaves, but a party of them were shortly 
afterwards intercepted and captured by Captain Pulteney, Scots Guards, 
in charge of a Government station further south. 

“ The two accused were in command of this party, and as will be 
observed from their evidence, although they at first pleaded ‘ not guilty,’ 
they subsequently admitted having been concerned in powder-removing 

and slave-trading. , . tl ... ,, , . „ 

“ It may be added that ample further evidence could have been 

adduced as to these facts, but the accused were in reality only concerned 

to prove that they were not with the party that fired on the Government 

patrol^ on 0 wft8 heard by a Di v i s i on Bench of the High Court 

(Jardine and Ranade, JJ.). 
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1897 Young C amicus curice), for the accused (with him Maneksha J. Taleyar - 

jAN - 14 khan ). — The evidence on the record does not prove that the offence was 

PnrMiMAT commifcted b >' fche accused. There is no proof that there were hostilities 
criminal g° 1D g on between Kabarega aDd the Protectorate of Uganda and Her 

Refer- Majesty the Queen. Without such proof the conviction is illegal and 
ENCE. ought not to bo confirmed in revision. 

22 b 54 T With regard to the question of jurisdiction, there is no doubt that 
Uny oio is within the British sphere of influence ; but there is nothing on 
record, or in the books that have been written upon Africa, to show that 

the country of Unyoro was at any time brought within the Protectorate 
of Uganda. 

On the contrary, it appears from the information given in the public 
press that Unyoro is a kingdom with which the Queen is at present 
waging war, and an official despatch that appeared in the Times of the 
20th February, 169G, shows that a force of 20,000 men is at present 
employed against it. Unyoro being thus wholly outside the British Protec- 
torate of Uganda, the conviction of the accused for acts done within 
Unyoro are illegal. [37] See Hall on the Foreign Powers and Jurisdiction 
of the British Crown, p. 217. 

As no declaration has been produced or even alleged to have been 
made by the Queen bringing Unyoro within Her Majesty’s protection, 
cl. 3 of the preamble of the Order of L892 does not apply. 

The accused are not British subjeots, they are natives of a territory 
which has been occupied by Germany. No evidence to contradict this 
fact has been produced by the prosecution, and there is nothing whatever 
on the record to show that either of them is a resident either in the 
Protectorate of Uganda or in the British sphere of influence outside. 
They are, therefore, foreigners. No British Court has over assumed 
jurisdiction in a Protectorate over non-British subjects, except under 
circumstances showing consent, <fcc. The Treaty of Berlin in 1885 for the 
first time recognised the principle of giving jurisdiction over non-British 
subjects ; but this, too. was by consent. The accused being German 
subjects have no power to consent to British jurisdiction. That 
power was taken away from them by the Africa Order in Council, 

1 892. The only course open to the prosecution was to bring the case within 
the Africa Order in Council, 1889. But that order does not make them 
British subjects, and so art. 48 of that order, which in terms applies only to 
British subjects, does not apply to them. Under the Africa Orders in Council 
of 1889, 1892 and 1893 a person who is not a British subject or resident 
n a British Protectorate is not liable for a crime committed outside a 
British Protectorate even though committed within a British “ sphere of 
influence.” The lower Court did not treat them as British subjects. This 
appears from the fact that no charge of treason or misprision of treason was 
framed against them. British subjects supplying arms to a hostile power, 
even if in the enemy’s country, are guilty of treason : see 1 East P. C., 
pp. 52-53, and 2 Stephen’s History of Criminal Law, 14. 

No doubt the Africa Order in Council of 1892 renders subjects of the 
Signatory Powers justiciable in like manner as British subjects, but we 
contend (l) that these men are not subjects but [58] only under the 
protection of a Signatory Power, viz,, Germany, and that though under the 
Order in Council of 1889 a British subject is declared to inelude a person 
under British protection, there is no proof that German law is the same. 
See Hall on Foreign Jurisdiction, p. 288. 
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(2) Even if fcbey are German subjects the extension of the jurisdiction 1897 
given by the Africa Order in Council of 1892 is clearly confined to such Jan. 14. 
subjects as are residents within a British Protectorate or commit a crime 
within a British Protectorate. See Africa Order in Council of 1892 — Criminal 
preamble and s. 2. Refer- 

The jurisdiction does not extend to such persons committing a crime enoe. 

in a mere “ sphere of influence.” 

22 B 54 

The charge of slave-dealing must also fall to the ground, as non- 
British subjects are only justiciable for such offences if they are committed 
within the jurisdiction of the Admiral, and these were not so committed — 

Stab. 5, Geo. IV, c. 113, s. 9 : Stephen’s History of Criminal Law, Vol. 2, 
p. 27. 

The only cognizable offence that the accused committed is that they 
are said to have imported contraband of war. Assuming that they did, 
the only rightful penalty for that is confiscation. See Hall’s International 
Law, p. 691 ; Phillimore, Vol. 3, pp. 387. 404, 410 — 460. 

Lang (Advocate General) (with him Rao Saheb Vasudev J. Kirtikar, 
Government Pleader) for the Crown. — The Order of Council, 1889, extends 
over the Continent of Africa, and the British sphere includes the whole of 
East Africa. From the map given in the Rise of our East African Empire 
by Captain F. D. Lugard it will be seen that the British sphere of influence 
extends over that portion of Africa which is to the east of the 30bh degree of 
longitude. And Unyoro is to the east of that degree of longitude. The 
maps given by Captain Lugard show that various portions of Unyoro are, 
as a matter of fact, actually occupied by British forts. The red dots on 
the maps show the positions of these forts. The forts extend almost up 
to Lake Albert, the place where the accused were arrested or seen passing 
with the contraband goods. And the evidence shows that a British patrol 
was at the river Msizi. 

[59] It is admitted that Uganda is a Protected State. The effect of 
the Order in Council of ] 889 is to make any offender of Uganda punishable 
by the British Courts. Looking at the territorial description given there, 

Unyoro is included. Moreover, that Order makes offences against Uganda 
punishable without reference to the place where they are committed. 

By the Treaty of 30bh March, 1892, the King of Uganda acknowledged 
the suzerainty of the British Government — Lugard, Vol. II. pp. 436-437. 

Article 48 of the Order Council, 1889, makes every offence against 
the Protected State of Uganda and the Protecting Power punishable; even 
when such an offence is committed beyond the limits of the Protectorate, 
but within the British sphere of influence and the local jurisdiction of the 
Consular Court, that article still applies. An abetment of such an offence 
is likewise punishable, although the place is outside the Protected State. 

Accused admit that they knew there was war between the King of 
Unyoro and the Protecting Power. They also partially admit trading in 
gunpowder. The circumstances show that the importation of gunpowder 
was for State purposes and for the use of Kabarega, who was at war 
with the Protecting Power. It is impossible to contend that so large a 
quantity of gunpowder was merely for sporting purposes. Supplying 
arms and ammunition to the enemy would be an offence under the Penal 
Code. If the accused were British subjects, they would be guilty of high 
treason— Forster on Cr. Cases, 217; Hawkin’s Pleas of the Crown, 

Vol. I, s. 28. A British subject would be punishable under art. 48 of the 
Order of 1889 for supplying arms and ammunition to the King of Unyoro. 

s 621 



22 Bom. 60 


INDIAN DECISIONS, NEW SERIES 


[VoL 


1897 

Jan. 14. 

Criminal 

Refer- 

ence. 

22 B. 34. 


Article 50 prohibits the importation of gunpowder, &o. The Order is in 
force in any part of Africa. 

As regards the coDviction for trading in slaves, it should be remem- 
bered that the British Cjurts are bound to put it down. Accused were 
found carrying two women, not as slaves whom they had purchased for 
their owu use, hue for the purpose of selling them as slaves against their 
will. Slave-trading is [60] prohibited in Uganda; see Lugard, Vol. II r 
p. 436. Illegal detaining of slave women is prohibited — hbd. p. 574. 


Per Curiam. — 1. Until this record came from Uganda, this 
Court had no notice of its jurisdiction in such cases, as it is not supplied 
with the London Gazette in which the Africa Orders in Council appear. A 
copy of those Orders oi 1892 and 1893 was procured and placed with the 
record at the disposal of the learned Advocate General, who, at our 
suggestion to the Government of Bombay, appeared for the Crown, and of 
Mr Young, who, at the invitation of the Bench, appeared as amicus 
curia, using his learning and industry on behalf of the convicted persons. 
We have thus had the advantage of a full argument. The Bench has 
been much aided by the learned counsel and by the industry of the learned 
pleaders, who have procured such information about the Uganda region as 
the libraries of this city afford. 

2. The two prisoners were convicted and sentenced on the 15th 
October, 1895. at Kampala by Mr. Earnest Berkeley, H. M’s Commis- 
sioner and Consul-General for Uganda. 

For the purposes of the Africa Order in Council, 1889, Lord Salisbury 
constituted, by instructions dated the 31st July. 1891, a local jurisdiction 
as follows : —viz., the British sphere on the East Coast of Africa, exclusive 
of the dominions of His Highness the Sultan of Zanzibar. 

Those instructions also give effect to art. 21 of the Order of 1889, by 
constituting this High Court the Court of Appeal from that local juris liction. 

H. M 's Commissioner and Consul-General has submitted the case to 
this Court for review under arts. 74 and 75 of the Order, which are as 
follows : — 


“74. A Secretary of State may remit or commute, in whole or in part, 
any sentence of a Consular Court. 

“ In every case of sentence of death the minutes of the trial shall be 
transmitted to a Secretary of State, and the sentonce shall not be carried 
into effect until confirmed by him. 

“ When a Consular Court sentences a person to imprisonment exceed- 
ing twelve months or fine exceeding £100, or in any other case, if a 
Secretary of State by any general or particular instruction so directs, the 
sentence shall be submitted to [61] the prescribed Court of Appeal for 
review in the manner hereafter in this order prescribed. 

“ 75. When a sentence is under the order submitted for review, the 
Consular Court shall transmit the minuses of the case, with such obser* 
vationsasthe Consul thinks necessary, and the Court of Appeal shall 
return the minutes with such instructions as they think fit to give, 
either as to findings of fact, or as to law, or as to mitigation of sentence; 
and the Consular Court shall give effect to such instructions. . 

“Pending the review of a sentence the Consular Court may suspend 
the execution of the sentence, but is not obliged so to do unless so 
directed by the Court to whom the case is submitted, or by a Secretary of 
State. In either case the Consular Court may (unless otherwise direoted) 
take such security by way of bail or otherwise, and if necessary by 
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commitment to prison for safe ousfcody, as it thinks necessary for submis- 
sion to the ultimate sentence.” 

3. The statement made by so high an officer as H. M.’s Commissioner 
and Cousul-Geoeral is sufficient for our taking judicial notice, under s. 57 
of the Indian Evidence Ac*, of the existence of hostilities betweau Kabarega, 
the King of Unyoro, and Her Majesty the Queen, and the pro'ecied State 
of Uganda. This was nob seriously contested, and we follow the spirit of 
English decisions — The King v. De Beregner (1) ; Thelluson v. Gosling (2) ; 
Bradley v. Arthur (3). The Court also takes notice that Uganda is a 
Protectorate under Great Britain, and that the country called Unyoro is 
within the British sphere, being east of the 30th decree of longitude. The 
Court has referred for the history and geography of the region to such 
works as the learned counsel and pleaders have produced, viz., the Rise of 
our East African Empire, by Captain F. D. Lugard ; The Mission to 
Uganda, by Sir G. Portal; In Darkest Africa, by H. M. Stanley; The 
Nineteenth Century , July, 1894, for the Partition of Africa, by A. Silva 
White. The various maps in these works have been consulted. 

4. The Commissioner and Consul-General finds on the facts that 
“both accused were engaged in running powder to Unyoro, knowing the 
trade in powder to be illegal, and further knowing that Kabarega was in 
open warfare with Uganda and the Protecting Power.” On this finding 
both were convicted under [62] arts. 48 and 50 of the Orders of 
1889. The judgment goes on : “ Urzee bin Suleiman has, moreover, 
confessed to buying slaves in Unyoio.” This prisoner is coDvicred of 
slave-trading. We are not inclined to differ with the findings on facts as 
above quoted. But with regard to art. 48, we think it necessary to 
obtain from the Court below a further statement whether it considered 
that the importation of gunpowder was for the purpose of aiding the King 
or people of Unyoro in making war against Uganda and Her Majesty, or 
for pacific purposes of trade. Thi3 further statement should be accom- 
panied by reasons. As regards art. 50, the Court also desires further 
information as to the form of the prohibition of import or smuggling of 
gunpowder and the authoiity which prohibited. 

5. As to the conviction for slave-trading, we notice that no Act of 
Parliament or other enactment or article of Order iu Council or Treaty is 
quoted as the law which has been broken. As art. 13 of the Africa 
Older in Council, 1889, (4) applies the procedure of the Justices of the 
Peace and the SuDerior Courts of England and s. 54 of Part C of the 
schedule annexed to the Order in Council (5) refers to the law, we are of 
opinion that the Statute, Order, Regulation, or Treaty should be specified 
in the charge and the judgment. By Africa Order in Council, 1892, 
a Secretary of State may introduce Indian laws; and we do not know 
whether he has done so or nob, or into what parts of the local juris- 
diction. Mr. Young has contended that the facts found do not justify a 
conviction under either the Indian Penal Code (Act XLV of 1860), 
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( 1 ) 3 M. and S. 67. (2) 4 Esp.. 269. (3) 4 B. and C. 292 304. 

(41 13. 8ubjeot to the other provisions of this Order, the Civil and Criminal 

Jurisdiction aforesaid shall, so far as circumstances admit, be exercised upon the 
principles of and in conformity with the substance of the law for the time beiDg in 
force in and for England, and with the powers vested in and according to the course of 
procedure and practice observed by and before Courts of Justice and Justices .of the 
Peace in Eogland according to their respective jurisdiction and authorities. 

(6) “54. The description of an offence in the words of any Act of Parliament 
under which the offence arises, or if the offence oharged is one against the Africander, 
then in the words of that order or in either oase in similar words, is sufficient.” 
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1897 gg. 370 and 371, or the Acts of Parliament, 5 Geo. 4, c. 113, and 9 and 10 
Jan. 14 . Viet., c. 4. See, too, 39 and 40 Viet., c. 46. We are unable, until we 
n know what laws are in force, to apply, them to the facts found. We must, 

CRIMINAL [03] therefore, ask the Court below to certify under what Statute, Act,' 
Refer- Regulation, or Order the conviction was passed : and whether it had been 
ENCE. applied to Unyoro, where the purchase of the slaves is found to have 
occurred : 

22 B. 54. 6 An important question of jurisdiction has been raised by 

Mr. Young, who contends that the only recorded evidenceon the point, i.e ., 
the statements of the prisoners themselves, treated as testimony under 
s. 72 of Part C of the Schedule to the Order in Council 1889 (1), shows that 
they are both subjects of Germany which was one of the Signatory Powers 
to the Conference of Berlin signed in 1885, and, therefore, not British 
subjects as that phrase is used in the Order of 1889, nor such foreigners 
as are made liable to the local jurisdiction in art. 10, els. 3 and 4. He con- 
tended that the Africa Order in Council, 1892, although it makes “ foreig- 
ners to whom this Order applies,” like the prisoners, justiciable under the 
Orders in like manner as British subjects, extends only to the area of thePro- 
tectorate, viz., that of Uganda, and not another area like Unyoro outside 
that Protectorate, although within the British sphere. This, he says, 
appears from the terms of art. 2 of the Order of 1892, on which Order he 
commented as follows: — As regards cl. 1 of the Preamble, Unyoro is nob 
under the Queen's protection, but is a kingdom with which we are waging 
war and employing against it a force of 20,000 men — vide an official 
despatch in the Times newspaper of the 20bh February, 1896. The books 
already referred to show that Kabarega is a powerful king. The convic- 
tions for acts done in Unyoro are bad, as Unyoro is outside the British 
Protectorate, and the same question is raised as in the case appealed for 
decision of the Secretary of State from the Niger Territories, mentioned 
by Mr. Hall in his Treatise on the Foreign Powers and Jurisdiction of the 
British Crown, p. 217. As to cl. 3 of the Preamble, Mr. Young urged 
that it deals [ 64 ] only with territories that Her Majesty has declared 
to be under her protection ; and no such declaration by the Queen is 
produced or alleged ever to have heen made as to Unyoro. There is 
nothing whatever to show that, either of the prisoners is a resident either in 
the Protectorate of Uganda or in the British sphere outside ; and they 
being foreigners, not brought under the Order of 1892, their case must be 
dealt with under the Order of 1889, which does not make them British 
subjects within its meaning. Hence art. 48, which in terms applies only to 
British subjects, does not apply to them. If they are justiciable in like 
manner as British subjects, the supply of arms to an enemy power might 
be treason or misprision of treason, even if done in the enemy’s country (1) 
East Pleas of the Crown, pp. 52, 53 ; 2 Stephen’s History of Criminal Law 
p. 14.) The fact that the Court below framed no such charge shows that 
it did nob hold the prisoners to be under the same obligations as British 
subjects. This is Mr. Young’s argument. 

7. The Advocate General argues that to British subjects the English 
law of treason may apply if they furnish arms to the enemy (Foster’s 


(1) " 72. (1) In all criminal poceeaings, including preliminary examinations, 

the accused and the husband or the wife of the accused are compstent, but not compell- 
able, to give evidence. 

“(2) When the accused, or the husband or wife of the accused, offer, themselves 
as witnesses they take the oath or declaration required of witnesses, and are examined 
and subject to be cross-examined in the same way as ordinary witnesses." 
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Crown Law, 217 ; 1 Hawkin’a Pleas of the Crown, p. 12) ; bub that 
art. 48 of the Order in Council, 1889, also applies. lie meets Mr. Young’s 
argument with a suggestion that the offence defined by art. 48 of the 
Order in Council, 1889, being one against the Protected State of Uganda 
and the Protecting Power must be treated as one of which an abetment 
is legally possible, when the aot of abetment is done outside the Protecto- 
rate but within the British sphere and the local jurisdiction of the Cons- 
ular Court. A similar question on the Indian Penal Code arose in Queen 
Empress v. Ganpatrao Ramchandra (1). The Advocate General has also 
brought to notice that one of the maps in Captain Lugard’s book shows 
that the part of Unyoro where the aots occurred, and which, we believe, 
is the region of the River Msizi, south of Lake Albert Nvanza, is under a 
somewhat permanent British military occupation, as the existence of 
British forts shows : and that the present record discloses that the region 
is held by bodies of troops under the orders of military officers holding Her 
Majesty’s Commission, and acting [65] under her commands. The faot 
of this occupation may be relevant to the present case ; but as this Court 
has no clear knowledge of either the nature of the occupation, its territorial 
extent, its permanency, or the recognition given to it by Her Majesty’s 
Commissioner and Consul-General, or Her Majesty’s Secretary of Sta^e, 
it is nob at present necessary to deal with the perplexing questions on 
which jurists differ and on which we find little judicial authority, 
questions discussed by Mr. Hall in the Chapter on Military Occupation 
in his Treatise on International Law. 

8. This Court i3 in ignorance of the treatise or conventions which 
may exist between Her Majesty and Unyoro or between Her Majesty 
and other sovereigns about Unyoro. We have nob been able to procure any 
copy of the Act of the Conference of Berlin of 1885, or of the x^ct of the 
Brussels Conference of 1891. We have referred to extracts from these 
Acts in Hall on Foreign Jurisdiction and in Captain Lugard’s second 
volume, p. 574. Both the learned counsel have framed their arguments 
with reference to what is said in Hall’s Foreign Jurisdiction as to the 
difference of Her Majesty’s exercise of jurisdiction in what is merely a 
“sphere of influence ” and what has been formally made a Protectorate. 

9 We think that before we determine this question of jurisdiction, 
the Court ought to be more fully informed by Her Majesty’s Commissioner 
and Consul-General on several points. His judgment records shortly as 
follows “Both accused are amenable to the jurisdiction of this Court in 
virtue of the Africa Order in Council, 1892.” But as this is the point 
which awaits our judicial decision, we desire to know what territory 
the prisoners belong to, and whether they are subjects of any Signatory or 
other Power, or subjects of Her Majesty or of any territory under Her 
Majesty’s protection or influence. It has been contended that neither of 
them is even a denizen in the British sphere. 

10. As no declaration of Her Majesty has been shown us, and none 
is suggested in the proceedings of the Court below, ereoting the country of 
Unyoro, where the offenoes are laid, into a Protectorate, or including it 
within the Protectorate of Uganda [66] declared by Her Majesty 
on the 19th June, 1894, we feel it necessary to ask information from Her 
Majesty’s Commissioner and Consul-General as to whether this country 
of Unyoro has been included in a Protectorate and, if so, when and how ? 
There are some indications to the contrary ; and it may be surmised that 
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1897 the military occupation evidenced by forts and soldiers is not only for the 
Jan. 14. purposes of the actual war, but also for the purposes of Her Majesty 
n fulfilling the obligations of the Conferences of Berlin, 1895, and of Brus- 

ORIMINAL se i 9| 1891. The country being within the British sphere is within the 
REFER- local jurisdiction of the Consular Court. But it being apparently outside 
ENCE. the Protectorate so often mentioned in the Africa Order in Council of 
— “ 1892, it is necessary for this Court to be informed whether Her Majesty 

22 B. 54. has, and by what means, made foreigners, to whom that order applies, 
justiciable by the Consular Court for acts done in Unyoro. It is conceiv- 
able that Her Majesty may have refrained from using that jurisdiction 
a3 a means of enforcing good order upon foreigners not denizens in the 
Protectorate or the sphere of influence. The authority conferred on the 
Crown of exercising its foreign jurisdiction by means of Courts of Justice 
does not necessarily exclude the prerogative of the Crown to administer 
territories in military occuption for the purpose of good order, by means 
of the military commander himself or the military commander under the 
lawful orders for such purposes of a civil officer. See Bands v. Keppel{ 1) ; 
Buron v. Denman{2). Under some circumstances, the two means of order 
may lawfully exist at the same time in the same territory, the Court using 
judicial procedure and applying established law, the commander or civil 
officer in authority over him using military force. See Forsyth’s Con- 
stitutional Law, 201. Thus municipal law and act of State may lawfully 
be exercised. The authorities are few, and there are none about spheres of 
influence, but we may refer by way of analogy regarding our occupation of 
Unyoro to the fully argued case of Elphinstone v. Bedrachund, decided by 
His Majesty in Council and reported in 1 Knapp, P.C., 316. It arose dur- 
ing the last Maratha war, but after the expulsion of the Peshwa and the 
conquest [ 67 ] of the Deccan and the establishment of a provisional Govern- 
ment under a Commissioner with Courts of Justice under bis superintend- 
ence. Some public treasure of the late Government was seized by Captain 
Robertson, the Collector and Magistrate of Poona. No hostilities were then 
going on in the immediate neighbourhood ; but they did continue in Khan- 
desb, and the garrisons were maintained on a war footing and in readiness 
for active service. It was held by his Majesty in Council that the seizure 
of the treasure was not an act that could be contested in a civil Court. 
Their Lordships doubtless knew that after a conquest, and even after civil 
tribunals are erected, it takes some time for a territory to quiet down and 
there continues to be need of military operations. Therefore they held the 
proper character of the transaction to be that of a hostile seizure made, if 
not Jiagrante, yet nondum cess ante bello , regard being had both to the time, 
the place, and the person, and that if anything had been done amiss, 
recourse oould only be had to the Government for redress, not to the Court. 
The case arose in the Deccan, then apparently by conquest part of the 
dominions of the Crown. But Unyoro appears to be only a sphere of in- 
fluence : and a fortiori the reasons may apply, and it is easily conceivable 
that in dealings with foreigners, not denizens of British Territories or 
Protectorates, Her Majesty may not have extended the jurisdiction of the 
Consular Court to them. We wish, however, to be made certain of what 
has been done. 

11. This being the first case arising in a new jurisdiction of great 
magnitude and importance, it behoves this Court not to pass decision at once 
and thus make a precedent without full information. Although the facts 


(I) 2 Wile. 314. 


(2) 2 Exch. 167. 
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of the particular case have to be plaoed on record in the Courts below, as 1897 
they would by Justices of the Peace and the Superior Courts of England, Jan. 14, 
by the depositions of witnesses and the statements made by the accused, 
and have to be dealt within the judgment reoorded.it is obvious that, ORIMINAI* 
when this Court deals with events arising in the heart of Africa, it stands REFER- 
in need of information about looal history, geography and diplomatic ENCE. 

transactions. The Court has to take notice of treaties and will consider 

conventions, decisions and usages that have sprung up in the interpretation 22 B * 8i. 
of them [68] and which have been recognized by Her Majesty and Her 
Ministers. We are of opinion that the peculiar provision in art. 75 of 
the Order in Council, 1889, which empowers the Consular Court to submit 
suoh information as it thinks necessary, along with the minutes of the 
case, is intended to supply the Court of appeal with information on 
authority to which it can give respectful attention and thus promote a 
common understanding between the Court in Africa and the Court in 
Bombay, and enable the latter especially to know what diplomatic 
transactions have occurred, the existence ofi war, and other matters of judicial 
notice and events of which there is no available history. It is also a 
means of avoiding delay in criminal appeal and review. The observations 
sent up with this record have been of value. In the Queen- Empress 
v. Bego Montopoulo (l), we found the statement in the Zanzibar Consul 
•General’s observations about diplomatic transactions essential in the 
decision of the case ; and were aided in extending the principles of the 
common law about local allegiance and alien amy to protected foreigners 
by the observations recorded in that case by Mr. Berkeley. We accordingly 
avail ourselves as fully as possible of that appointed means of information 
by calling for it from H. M.’s Commissioner and Consul-General for Uganda 
on the perplexing points argued. We think our views as to the scope of 
the “ observations” and their use by this Court are supported by the fact, 
that the Foreign Jurisdiction Act, 1890, 53 and 54 Viet , c. 37, s. 4, 
contemplates the submission by this Court of cases of perplexing jurisdiction 
for the decision of Her Majesty’s Secretary of State which, as to the 
Orders in Council, makes it clear that this Court should be fully informed on 
such facts as nationality and the effect of diplomatic arrangements. 

12. The presumption in favour of the jurisdiction is not yet displaced ; 
and looking at the acts done by the prisoners as found below, and that the 
case comes on review, not appeal, we do not think it desirable to suspend 
the sentences. But we will adjourn the hearing for the return of the record 
from Uganda with the supplemental observations this Court now calls for. 

[69] 13. As other cases may in the interval come to the High Court 
on review or appeal, we will, in order to save future delay, request the good 
offices of the Governor in Council to procure, for the use of the Judges, a 
compilation of the Orders in Council, Instructions, Queen’s Regulations 
and Notifications introducing laws and declaring Protectorates : as also of 
the treaties and conventions applicable among the Powers, Chiefs and Gov- 
ernments in the parts of Africa to which the jurisdiction of this High 
Court extends. Among these are, we think, important the transactions of 
the Conferences of Berlin, 1885, and of Brussels, 1891, and any Acts 

subsidiary thereto or explanatory thereof. 

14. This Court orders that the record be retransmitted to Her 
Majesty’s Commissioner and Consul-General for Uganda in order that it 
may be returned to this Court on or before the 17th November, 1896, with 
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1897 further observations under art. 75 of the Afrioa Order in Council, 1889, on 
Jan. 14. the matters indicated in this judgment. 

As intimated in the above judgment, further information was called 

Criminal f or from the Uganda Court, and in r?ply the following was received from 
REFER- Mr. Berkeley : — 

ENCE. I have the honour to acknowledge the receipt of copy of the judgment 

recorded by the High Court of Bombay in the above case, referred to as in 

22 B. 54. Criminal Reference No. 27 of 1896, and in obedience to the instructions of 
that Court, I beg to submit the following further information in the case* 
The questions to which I understand I am directed to reply are — 

1. Did the Court here consider that the importation of gunpowder 

was for the purpose of aiding the king or people of Uoyoro in making war 
against Uganda and Her Majesty, or for pacific purposes of trade, and what 
is the form of prohibition of import or smuggling of gunpowder and the 
authority which prohibited ? . 

2. Under what Statute, Act, Regulation or order the conviction (of 
Urzee bin Suliman, for slave-trading) was passed, and whether it had been 
applied to Unyoro, where the purchase of slaves is found to have occurred? 

3. Is Unyoro, which is recognized to be within the British sphere 
of influence in East Africa, included in any way in a British Protector- 
ate, and if not, bow, the accused being both foreigners, subjects of a 
Signatory Power to the general act of the Conference of Berlin of 
1885 and as such only amenable to jurisdiction under the Africa Order 
in Council, 1889, within a Protectorate of Her Majesty (Africa [70] 
Order in Council, 1892), did this Court come to try them under that 
Order for an offence committed outside such Protectorate ? 

I have the honour to reply as follows : — 

1. The Court could not possibly hesitate in considering that the 
gunpowder was imported for the purpose of aiding the king and people of 
Unyoro (in return for ivory or slaves or both) to make war against Uganda 
and Her Majesty. Hostilities had broken out in December, 1893 ; military 
posts and patrols had been established since more than a year for the 
express purposes of cheeking the trade in munitions of war ; the latter had 
been repeatedly proclaimed by every possible local means to be illegal ; it 
was notorious throughout the country since two years at least that the 
trade in arms, powder, &o., was prohibited and could not possibly be 
prosecuted as a lawful or pacific trade ; all trading caravans were well 
aware (and as regards those coming from the south of Uganda had been 
repeatedly warned by the German authorities, as officially stated by the 
latter more than once) that on entering the British sphere they should 
report themselves and the purpose and Dature of their trade to the British 
authorities ; so far from doiDg so the accused had avoided all British, 
stations, and they or others connected with them under the general direc- 
tion of one Kbalfan had fired on the patrol, from Nakabimba Station, who 
endeavoured to stop them near the Misisi River. And finally, both accused 
admitted that they knew trading in arms, powder, <fcc., and slaves to be 
illegal. The form of the prohibition of these trades has been by repeated 
notices oarried far and wide by the British authorities and their agents 
and by the chiefs of the different districts in the British sphere. The author- 
ity, who prohibited, is, I presume, Her Majesty the Queen. 

2. The Statute, Act, Regulation or order in the matter of slave- 
trading would be, I presume, the obligation undertaken by Her Majesty 
in Chap. II, art. 9 of the General Act of the Berlin Conference of 1885, 
and the Treaty obligations there undertaken by Her Majesty are applicable 
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in Unyoro under the provisions of article No. 3 of the Africa Order in 
Council, 1893. . , ' 

3. Unyoro had nob been declared to be within a British Protectorate, 
and I must express my regret that in my original judgment I did nob 
explain the circumstances in which I judged, nevertheless, that I was 
justified in trying the aooused under the Africa Order in Council, 1889. 
In the first place, the accuse L stating themselves to be German subjects, 
I had to consider whether. I should deliver them to the nearest German 
authorities for trial on a charge to be formulated by this administration. 
The mere fact that German authorities did exist at no very great distance 
did nob appear to me r.o touch the question. If established, the principle 
would equally apply to subjects of Austria, Denmark, Prance, Russia, &c., 
&o.,and other Powers Signatory to the General Act of the Berlin Conference 
of 1885. Apart from this, therefore, I decided that I should not haud the 
accused over to the neighbouring German authorities, because 1 know of no 
circumstances in which a British administration would surrender to foreign 
jurisdiction an accused arrested by themselves, except in deference to 
[71] some well-established custom or usage, or ip reference to a legitimate 
demand addressed to them by a duly appointed and accredited represen- 
tative of such foreign jurisdiction. No such custom or usage exists to 
my knowledge ; German subjects have no ex-territorial rights in any 
part of these territories. Nor has Germany auv accredited representative 
anywhere within them. I could S9o, therefore, no ground for handing the 
accused over to the German authorities. It remained, then, either to let 
them go, or to try them locally. The fo> mer course appeared to me to be 
•quite inadmissible, and I consequently decided upon the latter. As regards 
the form adopted, I would venture to make the following observations. 
Were a “ German subject” to commit a crime and. be arrested for it, say 
in Toru, a peaceful “ kingdom,” lying like Unyoro within the British 
sphere but outside the Protectorate, one of two courses would, I presume, 
have to be followed. Either I should permit the ’* King ” of Tot u to try 
him and punish him according to Toru laws, whatever these might be, or 
I should (technically) exercise my “ influence” over the kiDg in order to 
arrange that he should delegate bis jurisdiction to this administration 
and thereupon try the accused according to the procedure laid down for 
British subjects. In the case of Unyoro, however, the king and all local 
authorities or jurisdiction had disappeared in consequence of the war and, 
therefore, wbat could be done in Toru could not be done in Unyoro. 
Meanwhile in June, 1894, the Earl of Kimberley, theD Her Majesty’s 
Secretary of State for Foreign Affairs, had (though under strict limita- 
tions, see Blue Book, Africa, No. 7. 1895, p. 50) recognized the possible 
necessity for some “ temporary and partial occupation of Unyoro.” It was 
in these circumstances and with that sanction that portions of Southern 
Unyoro have been held by the British authorities in Uganda, and it seemed to 
me that, since the king and his judicial authorities had disappeared, we must 
necessarily assume, however temporarily, jurisdiction in tbeir place; in other 
words, that in those portions of Unyoro which wo occupied, in the terms 
of Lord Kimberley’s despatch “ for purely defensive purposes with the 
object of protecting Uganda against “ aggression, ” we must assume the res- * 
ponsibilities and exercise the rights which we do in Uganda itself. Our tem- 
porary presence in these portions of Unyoro must, in practice, mean the 
temporary extension over them of the British Protectorate over Uganda. 
Id these oircumtances I deoided to try the accused as though the. offence 
with which they were charged had been committed in Uganda itself. 
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1897 The case came on again before the High Court (Jardine and Ranade, 

Jan. 14. JJ.) on the day of 14th January 1897. 

Young ( amicus curia) for the prisoners, with him Maneksha J. 

CRIMINAL Talcyarkhan : — The only point remaining to be discussed is whether the 
Refer- alleged military occupation would render the accused justiciable. But 
ENCE. even assuming the fact, an occupation would introduce neither the Orders 

in Council nor English law but only martial law — c.p. Manaal of Military 

22 B. 64. Law, p. 315 ; Hall's International [72] Law, pp. 484, 485, 488, 489, and 
as it is quite clear that the accused were not tried under martial law but 
under Orders in Council they must be released. 

Lang, Advocate General, with Rao Saheb Vasudev J. Rirtikar y 
Government Pleader, for the Crown. 

JUDGMENT. 

Jardine, J. — Before dealing with the questions of law, it is conve- 
nient to state our view of some of the matters of fact on which thosa 
questions depend. 

Mr. Young argued for the prisoners that they are not subjects of a 
Signatory Power, but only dwellers in some region under the protection 
or influence of Germany. But, as this Court has already pointed out, 
the only evidence, namely, their own statements, is that they are German 
subjects : and in his report pursuant to the order of this Court, Her 
Majesty’s Commissioner and Consul-General clearly assumes this to be 
the fact. This Court must, therefore, deal with them as subjects of Ger- 
many. 

The acts for which the prisoners have been convicted, oocurred 
in the country of Unyoro : and Her Majesty’s Commissioner and Consul- 
General has, in reply to the questiou of this Court, in para. 10 of our 
Order of the 17th March, 1896, stated that Unyoro has not been declared 
to be within a British Protectorate. He had also submitted the following 
information : — 

“ As regards the form adopted, I would venture to make the 
following observations : Were a ‘ German subject* to commit a crime and 
be arrested for it, say in Toru, a peaceful ' kingdom ’ lying like Unyoro 
within the British sphere, but outside the Protectorate, odo of two courses 
would, I presume, have to be followed. Either I should permit the ‘ King* 
of Toru to try him and punish him according to Toru laws, whatever these 
might be, or I should (technically) ‘exercise my influence ’ over the king in 
order to arrange that he should delegate this jurisdiction to his administra- 
tion, and thereupon try the accused according to the procedure laid down 
for British subjects. In the case of Unyoro, however, the king and all local 
authorities or jurisdiction had disappeared in consequence of the war, and,, 
therefore, what could be done in Toru could not be done in Unyoro. 
Meanwhile in June, 1894, the Earl of Kimberley, then Her Majesty’s 
Secretary of State for Foreign Affairs, had, though under strict limitations 
(see Blue Book, Afrioa, No. 7, 1895, page 50), recognized tbe possible- 
necessity for some ‘temporary and partial occupation of Unyoro.’ It was 
in these circumstances and with that sanction that portions of Southern 
Unyoro have been held by the British authorities in Uganda, and it 
seemed to me that, since the [73] king and his judicial authorities had* 
disappeared, we must necessarily assume, however temporarily, jurisdiction 
in their place ; in other words, that in these portions of Unyoro which we 
ocoupied, in the terms of Lord Kimberley’s despatch 'for purely defensive 
purposes with the objeotof protecting Uganda against aggression,’ we must* 
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assume the responsibilities and exeroise the rights whioh we do in Uganda 1807 
itself. Our temporary presence in these portions of Unvoro must, in Jan. 14. 
practice, mean the temporary extension over them of the British Protec- 
torate over Uganda. In these oiroumstances I decided to try the accused CRIMINAL 
as though the offence with whioh they were charged had been committed Refer- 
in Uganda itself.” ENOE. 

These remarks of the Commissioner and Consul-General confirm the “T” 
surmise of this Court that the territory in Unyoro was at the time held by 
military occupation under the superintendence of Her Majesty’s Commis- 
sioner and Consul-General by command of the Crown. 

The learned Advocate General has argued that if Unyoro was under 
military occupation, this occupatio bellica transferred the sovereign power 
to the Crown, and that it had to be exercised by Her Majesty’s Commis- 
sioner and Consul-General as a Commander-in-Chief ; and that as he might, 
in Unyoro, have tried and punished these pric.oner9 by the law of war. the 
convictions passed at Kampala in Uganda long afterwards in the Court 
established by the Orders in Council may justly be treated as valid. But 
no case has been shown us authorizing the trial by the laws of war at a 
place and time both distant from the warlike operations. Moreover, the 
Court of the Commissioner and Consul-General is by various articles of 
the Order in Council of 1889, e. q., arts. 12 and 22, limited in its powers: 
it is by art. 22 to exercise Her Majesty’s jurisdiction “ to the extent and in 
the manner provided by this Order.” Therefore if the offices of Judge of the 
Consular Court and of a Commander-in-Chief happen in a sphere of 
influence to be held by the same person, who in both capacities is under the 
control of the Crown, the directions in the Orders in Council are binding 
on him as CousuUr Judge. Article lOoof this Order recognizes and preserves 
the powers of Consular Officers in performing acts not judicial, acts such 
as they “ might by law or by virtue of usage or sufferance or otherwise 
have performed if this order had not been made.” The Commissioner and 
Consul General has avowedly and in terms assumed jurisdiction in this 
[74] case under the Order in Council and submitted it to this Court under 
arts. 74 and 75. It would be wrong, therefore, to impute what has 
been done to powers lawfully used by the head of a military occupation, 
such as are discussed in Forsyth’s Constitutional Law, p. 210, and by 
Mayne in his Criminal Law of India, Chap. 3, ss. 97 to 106. 

The Advocate General further suggested that the record and state- 
ments submitted showed that this part of Unyoro had become annexed 
to the dominions of the Crown, but the Commissioner and Consul-General 
does not aver anything more than a military occupation, which however 
complete, is not necessarily the same thing as an annexation. I find a 
case where the Judicial ”ommittee of the Privy Council distinguished the 
temporary occupation of Moldavia by Russia in 1853 from a change of 
dominion — Gremidi v. Powell (1). See also other cases cited by Forsyth 
at p. 21. We must, therefore, hold that there was no annexation. There 
was a military occupation, more complete because the King of Unyoro and 
his officers ha I disappeared. But before then Her Majesty appears to have 
acted on the obligation of art. 1 of the General Act of the Brussels 
Conference of 1890, which provides not only by clause, for the govern- 
ment of places under sovereignty or protectorate, but also for “the gradual 
establishment in the interior, by the responsible Power in each territory, 


(1) 11 Moo. P. C. 88 (101). 
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of strongly occupied stations, for roads, steam-boats, telegraphs, expedi- 
tions, and flying columns, and the interdiction of arms and ammunition 
where the slave trade prevails.” 

We are agreed that the responsibilities here assumed are international 
duties arising from mutual undertakings of the Signatory Powers: and 
thus differ from the obligations undertaken by the Sovereign to protect 
her subjects and others bound to her by allegiance. 

The sole question remaining for disposal is whether the Court of the 
Commissioner and Consul-General had jurisdiction under the Order-in- 
Council. The Advocate General has not seriously contested the arguments 
of Mr. Young already sot forth in our former order in para. 6. The 
prisoners are “ foreigners.” and being German subjects are “ foreigners to 
whom this Order (t e., [75] of 1892) applies.” and if the acts of which they 
have been found guilty had occurred in Uganda or other Protectorate of Her 
Majesty, they would have been liable to the jurisdiction under the Ordor- 
in-Council of 1889 under the same conditions as British subjects and to 
the extent of the jurisdiction vested by law in those Courts.” These words 
are found in art. 2 of the Order-in-Council of 1892. But that article and 
the preamble, as also the later Order-in-Council of 1893, show that Her 
Majesty has drawn a plain distinction about the criminal liability of subjects 
of the Signatory Powers, a distinction based evidently on the difference of 
the responsibility which the Crown is udvised to assume in territories 
solemnly declared to be under the Queen’s protection and those merely 
placed, qua the other Signatory Powers, in a British sphere of influence. 
Mr. Hall in his International Law, Part III, Chap. 3, s. 93 et seq., shows 
how Germany and France have thought proper to assume fuller jurisdic- 
tion over persons, not originally their subjects, than the Grown of 
England has done, the last having, as these Orders in Council show, 
acted more gradually. It may be that the restrictions of jurisdiction 
have been ordained in order not to offend the susceptibilities of other 
Powers or in order not to burden the Queen’s administrative and judicial 
services with cases arising in regions merely in a sphere of influence, where 
as yet the word "allegiance” has hardly been heard, and where the Queen 
has not solemnly declared her prerogative of protection. But it is not the 
duty of this Court to find reasons for the acts of the Queen’s Ministers 
when the language used by her Council is, as we think, clear. 

For the above reasons the Court holds that as art. 48 of the Order-in- 
Council applies in terms only to British subjects, and as these prisoners 
have not, as regards acts done outside the Queen’s Protectorates, been 
brought into the position of British subjects, the convictions and sentences 
under art. 48 are on their face without jurisdiction. 

The conviction for slave-tradiDg would, if the prisoners were British 
subjects, probably have beeD legal under art. 45, which applies the 
English Statutes. But these foreigners are not of any class included iDart.10: 
nor do the later Orders in [76] Council, as already mentioned, include 
them for acts done outside of the British dominions or Protectorates. 

The convictions under art. 60 are tor the same reasons bad, as upon a 
true construction the wide phrase of that article "a person” must be 
treated as limited by art. 10 and the general scope of this Order of 1889 
and the later Orders in Council. Another reason for distrusting the 
validity of the convictions under art. 50 is that there is no record of any : 
prohibition of importing arms and ammunition. The Commissioner and' 
Consul-General presumes that the authority who prohibited is Her Majesty 
the Queen. But it has not been suggested that; Her Majesty has done this 
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by applying any Aot of Parliament, or any Indian Statute on the subject 
of prohibited or contraband goods ; or that her Secretary of State has 
sanctioned any Queen’s Regulation under art. 99 on the subject. 

The Oourb holds the oonviotions and sentences of the Consular Court 
to have been passed without jurisdiction, and instructs Her Majesty’s 
Commissioner and Consul-General to canoel them and to set the prisoners 
at liherty. 

Tne Court will renew its request for a complete collection of such 
official papers, Queen’s Regulations and Orders in Council as are mention- 
ed in paragraphs 13 of our former Order. To avoid delays of justice we 
seek for authoritative information as regards any new Protectorates 
deolared or other important Orders passed. 

RanaDE, J. — I concur. As this is a case of some importance, being 
the first of its kind under the extended Appellate Jurisdiction of this Court 
over East Africa, I deem it necessary to reoord a separate judgment. 

Her Majesty’s Commissioner and Consul-General for Uganda con- 
victed the two prisoners Juma and Urzee of offences described in arts. 48 
and 50 of the Africa Order in Council, 1889, and Urzee was further 
convioted of slave-dealing, and they were sentenced respectively to two 
and three years’ rigorous imprisonment. These sentences were submitted 
to this Court for review under arts. 74 and 75 of tbe Order. 

In the course of the first hearing, which took place on 17t'n March, 
1896, we took judicial notice of the fact that Uganda was [77] a Protecto- 
rate of Great Britain, and that Unyoro, the territory where the offence was 
admittedly committed, was within the British sphere of influence. Judicial 
notice was also taken of the fact that the King of Unyoro had commenced 
hostilities in December, 1893, and was at the time when the offence was 
committed at war with Uganda and the protecting British Power. We 
also intimated at the time that we saw no reason to differ from the 
findings of fact on which the conviction was based, namely, that the 
prisoners were engaged in carrying gunpowder to Unyoro, knowing the 
trade in powder to be illegal, and knowing further that tbe King of Unyoro 
was in open warfare with Uganda and the protecting Power, and, lastly, 
that prisoner Urzee was further engaged in slave-trading. We felt it 
necessary, however, to obtain fuller information (1) as to whether the 
gunpowder was imported by the prisoners for the purpose of aiding the 
King of Unyoro in his war operations ; (2) whether there was any express 
authoritative prohibition of the import or smuggling of gunpowder; (3) as 
no particular Statute or Act was quoted or referred to in the judgment, 
we wished also to know the particular Act, Statute or Order on which the 
conviction for slave-dealing was based. Besides fuller information on 
these points, we inquired, in reference chiefly to the question of jurisdic- 
tion raised before us by Mr. Young, (4) what territory tbe prisoners belonged 
to, and whether they were subjects of aDy Signatory or other Power or 
subjects of Her Majesty or of a territory under Her Majesty’s protection 
or influence; (5) and further whether the Unyoro country was included in 
any protectorate, and, if bo, when and how; and (6) whether Her Majesty 
had made foreigners to whom the Order in Council of 1892 applied, justici- 
able by ihe Consular Court for acts done in Unyoro. 

The Consul-General has now supplied the information asked for in 
the interlocutory observations. On the first point noted above, his reply 
shows that the importation of gunpowder was made by the prisoners Dot 
for pacific purposes, but for aiding and abettiDg the King of Unyoro in his- 
war operations. On the second point it is stated that the prohibition of 
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the import of gunpowder bad been duly notified, and the prisoners 
themselves knew that the trade was illegal. In regard to the third point, 

[78] about the prohibitions of slave-trading, the Consul-General referred 
to Chap. II, art. 9, of the General Act of the Berlin Conference of 1885, 
and ho stated that the treaty obligations there undertaken were applicable 
to Unyoro under art. No. 3 of the Africa Order in Council of 1893. As 
regards the points which had reference to the question of jurisdiction, the 
Consul-General stated that Unyoro had not been included within a British 
Protectorate, but it was within the British sphere of influence. We gather 
further from the reply that the plea of the prisoners that they were 
German subjects urged by them in the course of the trial is substantially 
correct, as it is not traversed in the reply. The Consul-General states the 
prisoners, as soon as they raised this plea, were not made over for trial to 
the nearest German authorities, because in the absence of any established 
usage or custom, or of a legitimate demand made by a duly accredited 
representative of a foreign jurisdiction, it is not usual for British adminis- 
trations to surrender offenders arrested by themselves. There was no such 
usage established, and there was no demand made in this case, and 
German subjects had no ex-territorial rights, and the German Government 
had no representatives in those parts. As the King of Unyoro was at war 
with Uganda and the Protecting Power, and Unyoro was temporarily 
occupied by a military force, the Consul-General held that be felt himself 
justified in assuming the same responsibilities and exercising the same rights 
as regards the part of Unyoro in military occupation as his Court exercised 
in protected Uganda. In other words, though Unyoro had never been 
formally included within the Protectorate, the fact of military occupation 
justified the extension of British jurisdiction over that part of it which was 
so temporarily occupied. 

It seems clear to me. from the first set of replies, that there is not 
sufficient reason shown which reuders it necessary to suggest any modifi- 
cation of the decision of the Consular Court on questions of fact. The 
question of jurisdiction stands, however, on a different footing. The 
question here is, bad the Consul-General jurisdiction to try the prisoners, 
or was he bound, as be admits it was open to him to do, to hand them over 
for trial to the German authorities in East Africa. For the purpose of the 

[79] inquiry into this question of jurisdiction, I may take it as proved 
that the prisoners are admittedly German subjects and that the offences 
with which they were charged were committed by them in Unyoro, which 
territory, though within the British sphere of influence in East Africa, 
was not included in the Protectorate of Uganda, and the King of Unyoro 
was at the time engaged in a war which necessitated a partial occupation 
of his territory by military posts. 

I have now to consider whether, under any of the Africa Orders in 
Council, the Court of the Consul-General and Commissioner of Uganda 
was vested with a jurisdiction to try German subjects arrested in Unyoro 
territory. The principal Africa Order in Council, dated 22nd October, 1889, 
expressly defines the words “British subjects,” “foreigners” and "natives’ 
separately. British subjects include persons enjoying British protection, 
and the subjects of the Princes and States in India resident in the parts of 
Africa to which the Order relates. Foreigners mean persons who, whether 
natives or subjects of Africa or not, are not British subjects, and natives 
are defined as being persons who are not British subjects nor the subjects 
of any non-African Power. It is clear from this that, so far as this Order 
goes, the prisoners being German subjects fall within the category of 
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** foreigners.’* The Consular Courts created by the Order under arts. 5 and 19 1897 

and instructions on art. 21 have under art. 10 jurisdiction over the person Jan. 14. 
and property of British subjects as defined above, and in regard to foreigners, “ 

they have jurisdiction only over them first when they submit themselves of CRIMINAL 
their own accord to such jurisdiction, or secondly when they are subjects Refer- 
of States which have entered into treaty arrangements with Her Majesty ence. 

permitting the exercise of this jurisdiction. In the case of natives as well as 

foreigners, consent is necessary to give jurisdiction to treat them as British 22 B « 34 * 

subjects (art. 17). So far, therefore, as this Order is concerned, the Consul- 

General’s jurisdiction could only arise on proof that the prisoners submitted 

to it, or that the German Government had entered into an understanding 

with Her Majesty’s Government permitting this exercise of jurisdiction 

over them. The Consular Courts though Courts of Record (art. 24) have no 

plenary authority, but are bound to exercise [80] their jurisdiction to the 

extent and in the manner provided by this Order (art. 22). The Criminal 

Side of these Courts was constituted principally with the object of 

maintaining order among British subjects and for the repression of crimes 

or offences committed by British subjects (art. 12), and the jurisdiction 

over foreigners comes in only under the exceptions noted above. Part VI, 

which relates more particularly to the criminal jurisdiction, defines in 

art. 45 offences as acts or omissions which are held to be offences under 

English law, and this is also the purport of arts. 13, 45 and 65 in regard 

to procedure and punishments. Article 48, under which the accused 

were charged in the present case, is expressly limited to British subjects 

as defined by the Order. Article 50 does not contain a similar limitation, 

but the general scope of the Order also limits its application. The 

restricted character of the civil jurisdiction of these Courts supports the 

same inference. Foreigners must expressly consent to civil jurisdiction 

(art. 100). The existence of native and foreign tribunals side by side with 

these Courts is expressly contemplated in art. 101. It is not necessary to 

elaborate this point more fully, because the Consul-General himself rests 

his jurisdiction to try the prisoners in this case not under the Africa 

Order of 1889, but under the addition made to it by the Order of Council 

of 1892. 

I have next to see what was the nature of the change effected by 
the Order of 1892, dated 28th June, 1892. It appears from Mr. Hall’s 
great work on this subject that the Order of 1889 strictly followed the 
principles and traditions which have guided the policy of British Settle- 
ments in foreign Darts by which consular jurisdiction is confined to British 
subjects only. The French and German Governments, however, in their 
African Protectorates claimed higher powers, and in the new Order of 
1892 there was a distinct departure in that direction in regard to British 
Protected States. The Order in its preamble recites that for the due 
fulfilment of the obligations undertaken by Her Majesty under the 
General Act of the Conference of Berlin, signed in 1885, the subjects 
of the Signatory Powers should be justiciable in like manner as 
British subjects within the limits of the territories which Her Majesty 
may have declared to be under [81] her protection. The order then enacts 
that the words “ foreigners to whom this Order applies, shall mean subjects 
of Signatory Powers or any other Powers which have consented that their 
subjects shall be justiciable under the Order of 1889, and it further enacts 
that when Her Majesty has declared any territory to be a Protectorate of 
Her Majesty, the provisions of the Order of 1889 having reference to 
British subjects shall apply to the foreigners to whom this Order applies ; 
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1897 and the requisition of the express previous consent of the foreigner or of 
Jan. 14. his State shall have no effect in regard to such Protectorate, and in respect 
of such foreigners. Germany is one of the Signatory Powers. Uganda 
CRIMINAL was declared a Protectorate on 19th June, 1894, and it is clear that if the 
Refer- offences with which the prisoners were charged had been committed in 
ENCE. Uganda, this order would have given jurisdiction to the Consul-General to 

try the prisoners, notwithstanding their plea that they were German 

22 B - 84. subjocts. As it is, the Order has no application to Unyoro, which admit- 
tedly has not been declared to be a Protectorate. 

Mr. Young made some point of the distinction between German 
subjects proper and subjects of German Protected States. It is not neces- 
sary to consider this point, as the distinction would have been material 
only if the offences had been committed in Uganda. As it is, the prisoners 
are admittedly not residents either of Uganda or of the territories under 
British influence. 

The Advocate-General contended that as the offences were committed 
against Uganda and within a part of Unyoro under military occupation by 
a British force, this part of Unyoro might be considered as annexed to 
Uganda over which the Consular Court had jurisdiction to try foreigners, 
who were subjects of Signatory Powers. I think this contention is opposed 
to the general principles of law and that it is also against the express 
terms of the Order of 1892 which declares clearly that the Order of 1889 
shall be void and of no effect only as regards territories declared to be 
protected in so far as foreigners to whom the Order of 1892 applies, are 
concerned. Beyond these local and personal limits the old order must 
be regarded as still in full force. If the contention of the Advocate- 
General were sound, no express [ 82 ] declaration of a Protectorate would 
be necessary, as all territory under British influence and occuoied by 
military force would be, for the purposes of the Order of 1892, Protected 
territory. The Order of Council, dated 17th July, 1693, expressly enacts 
that “ natives, ” as defined by the Order of 1889, of any Protectorate of 
Her Majesty outside the local jurisdiction of Consular Courts shall be 
triable by such Courts as British subjects wheu they happen to be within 
such local limits. This extension of the first Order brings out clearly the 
distinction between the looal and the Protectorate jurisdiction of such 
Courts. It, however, does not support the view that these Courts have 
any jurisdiction over either natives or foreigners in respect of offences 
committed by them outside local or Protectorate limits, solely on account 
of the fact that such territories came within what is called the sphere of 
influence. The phrase “ British sphere of influence ” is obviously intended 
to mark out African territories within which other European Powers are 
by mutual understanding not to extend their conquests to the disadvan- 
tage of the British Power in East Africa, whose sphere in marked out by 
30 Meridian East Longitude. It has no significance for purposes of 
jurisdiction. It is, in fact, the outer circle beyond the Protected States, 
and is for purposes of internal jurisdiction independent territory, where 
the Consular Court has no direct authority, and cannot control the actions 
of its native rulers, as it might do in Protected territory. No delegation 
of power from the native ruler wa9 possible, as the king was at war. ,, 

As regards the question whether juris licbion was given to the Con- 
sular Court by reason of a part of Unyoro being at the time under military 
occupation, or as the Advocate-General puts it, by reason of the tempo- 
rary annexation of Unyoro in part to Uganda, I do not think it i^ necessary 
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here to consider the point. >Lord Kimberley’s order is not among the 
papers sent to us. A temporary and partial occupation of the sort indicated 
could aonfer no jurisdiction on the Consular Court, whose powers are 
strictly limited by the various orders in Council. The military authorities 
might have, on the strength of the forcible occupation of the territory of a 
king at war with Her Majesty’s Government, disposed of the prisoners sum- 
marily on the spot under martial [83] law applicable to such conditions. 
Occupation for purposes of war does not change the law of the oountry 
invaded, and such occupation cannot confer jurisdiction on the Consular 
Courts to try foreigners to whom the Order of 1892 did not apply as 
if they were British subjects. The distinction between sphores of in- 
fluence and Protected territory is a well-recognized distinction and cannot 
bo got over by such temporary and partial occupation. At any rate this 
Court in appeal can have no jurisdiction to deal with acts committed 
under such circumstances. 

On the whole, therefore, I feel satisfied that the Commissioner and 
Consul-General of Uganda had no jurisdiction under any of the Orders in 
Council to try the prisoners, who were German subjects, for offences 
committed by them outside the Protectorate of Uganda. We must, 
therefore, instruct him under art. 75 to cancel the sentences passed by him 
on the prisoners, and to set them at liberty. 


22 B. 83. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


BHAGWAN JETHIRAM ( Original Defendant), Appellant v. DhONDI AND 

OTHERS {Original Plaintiffs), Respondents .* [18th March, 1896.] 

Limitation— Limitation Act (XV of 1877), sch. II, art. 17 9— Application for execution 
of decree. 

An application for execution of deoree was made in 1885, and the second in 
1891. The latter was at first allowed, but subsequently struck off for some 
default of the applicant. Tne third application was made in 1893. 

Held, that the second application having been made at a time when it was 
barred by roason of the three years’ period having been exceeded, the third was 
barred though presented within three years of the second. 

The phrase “in aooordanoe with law ” in art. 179 of the Limitation Act is 
adjectival not only to the words “ to the proper Court for execution,” but also 
to the words “ to take some step in execution.” 

|R . 11 O.L.J. 357 = 14 C.W.N. 933 = 5 Ind. Cas. 89 ; 15 C.L.J. 453 = 17 C.W.N. 113 = 
10 Ind. Oas. 359 ; 8 Ind. Cas. 377 = 13 O.C. 303 ; 1 N.L.R. 61 (63) ; 116 P.R. 
1907 = 143 P.W.R. 1907.] 

Second appeal from the decision of A. Steward, District Judge of 
Poona. 

Redemption suit. In this suit a deoree was passed on the 13th 
February, 1883, for redemption of a mortgage on payment by the [84] 
plaintiffs (mortgagors) to the defendant (mortgagee) of Rs. 1,600 in eight 
yearly instalments of Rs. 200 eaoh, with a proviso that the whole should 
be recovered at once by the sale of the mortgaged land on failure to pay 
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any one of the instalments, the first of which was to be paid on the 31st 
March, 1884. 

The plaintiffs having failed to pay the first instalment, the defendant 
applied for execution of the decree on the 19bh November, 1885, praying 
for payment of the whole amount. This application was disposed of on 
the 25th of that month. On the 19th November, 1891, the defendant 
made a second application for execution which was admitted, and notices 
were issued under s. 248 of the Civil Procedure Code (Act XIV of 1882). 
The application was, however, subsequently struck off on aocount of some 
default on the defendant’s part. 

In 1893 the defendant made a third application for execution. The 
plaintiffs contended that this application was barred by limitation ; that, 
in fact, the previous application of 1891 was barred and ought not to have 
been admitted, having been made more than three years from the date of 
the first application. 

The Subordinate Judge of Junnar rejected the application on the 
ground of limitation and the District Judge confirmed this order. 

The defendant appealed to the High Court. 

Doji Abaji Khare , for the appellant (defendant). — The present 
application is made within three years of the one made in 1891. That 
one was admitted. It is true it was not adjudicated upon, but that is not 
required by the Limitation Act. That application was a step in aid of 
execution in accordance with law and, therefore, the present application is 
not barred. 

Shivram Vithal Bhandarkar, for the respondents (plaintiffs). — The 
application of 1891 was struck off for default and there was no decision 
on the merits. The question of limitation was not raised. The disposal 
of that application was favourable to the plaintiffs, who of course did nob 
appeal. That circumstance distinguishes this case from Mungul v. 
Grija Cl). He cited [85] Rajkumar Banerji v. Rajlakhi Dabi (2); 
Nilmoney v. Ramjeebun (3) ; Sheikh Budan v. Ramchandra (4). 


JUDGMENT. 

JARDINE, J. — The second application made by the defendant, i.e., 
the one of the 19th January, 1891, was admittedly beyond the limitation 
of three years. But the Court, probably acting under s. 5 of the Limitation 
Act, admitted it, and issued notices under s. 248 of the Code of Civil 
Procedure. The application was, however, struck off for some default of 
the defendant. It is admitted by Mr. Khare that there was no adjudi- 
cation — Sheikh Budan v. Ramchandra{4) — and it is clear that the plaintiffs 
could nob have appealed from the order striking off, as that was altogether 
in their favour. The chief circumstance, therefore, on which Mungul v. 
Grija (1) was decided is absent here. 

We proceed, therefore, to consider the pure question of construction of 
art. 179, cl. 4, of the Limitation Act, viz., whether the second application 
having been made at a time when it was barred by reason of the three 
years’ period having been exceeded, the present application of the plaintiffs 
is to be held not barred because it is made within three years of the second 
application. It has been urged by Mr. Khare that the phrase in 
accordance with law ” is not adjectival to the words “ to take some step 
in aid of execution,” but only to the words “ to the proper Court for 


(1) 8 I. A. 123 (130) = 8 0. 51. 
(3) 8 C.L.R. 336. 
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execution.” Thug he would distinguish Nilmoney v. Ramjecbun (1). Wo 
think, however, that ordinary syntax would treat the phrase as adjectival 
to both : and that the reason of the law would acquiesce in this view of the 
meaning. We, therefore, hold that the second application did not oreate a 
fresh starting point and that the case is almost on all fours with the 
Calcutta case. The Court, therefore, confirms the decree with costs. 

Decree confirmed. 


22 B. 86. 

[86] APPELLATE CIVIL. 

Before Mr. Justice Jar dine and Mr. Justice Ranade. 

DHONDSHET ( Original Defendant), Appellant v. Ravji and OTHERS 
( Original Plaintiffs), Respondents * [18th March, 1896/1 

Interest — Damdupat— Mortgage — Liability to account — Decree on mortgage— Further 
interest from date of suit to decree ordered by the Court — Discretion of Court — Civil 
Procedure Code ( Act XIV of 1982), s. 209. 

Where under the terms of a mortgage there is a liability to acoount, the rule 
of damdupat does not apply. 

The law as laid down in Gopal\v. Qvngaram (2) is not limited only to cases in 
whioh at date of suit an account between the mortgagor and mortgagee is 
actually kept. 

In a suit brought by a mortgagee against his mortgagor (both parties being 
Hindus) the decree ordered the defendant to pay interest from the date of suit 
to decree upon the total found due alter applying the rule of damdupat at the 
date of suit. It was objected that this order of further interest violated the rule 
of damdupat. 

Held, that the discretionary power as to awarding interest conferred on the 
Courts by s. 209 of the Civil Procedure Code (Act XIV of 1882) may be exercised 
without reference to the law of damdupat. 

£R., II Bom.L.R. 318 (325) = 2 Ind. Cas. 469 ] 

APPEAL, from the deoision of Rao Bahadur Chunilal Maneklal, First 
Class Subordinate Judge of Poona, in suit No. 368 of 1892. 

Suit on a mortgage. The plaintiffs (mortgagees) claimed to recover 
Rs. 2,999 as principal and Rs. 2,999 as interest due under the mortgage. 
By the deed it was provided that the mortgagees should have possession of 
the mortgaged property and that the rents and profits should go towards the 
satisfaction of the mortgaged debt. The plaintiffs gave credit for the sums 
so received by them and now claimed for the balance. They also claimed 
further interest on the total sum (Rs. 5,988) from the date of suit to 
decree. 

The First Class Subordinate Judge passed a decree for the plaintiffs 
for the whole amount claimed. 

The defendants appealed to the High Court. 

Lang (Advocate General) and Shivram Viihal Bhandarkar, for the 
appellants (defendants). — The rule of damdupat applies and [87] 
the plaintiffs cannot recover more than the amount of principal (Rs. 2,999) 
and an equal amount as interest. Further interest cannot be given. 


(1) 8 G.li.B. 335. 


• Appeal No. 152 of 1893. 

(2) 20 B. 721. 
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1896 The case of Gopal v. Gangaram (1) does not apply, as there was no 
March 18. account current between the parties. . • ? 

Branson and Rio Saheb Vasudeo J. Kirtikar, for the respondents 
Appel- (plaintiffs). — Gopal v. Gangaram fl) decides that when under the terms 

LATE of a mortgage there is a liability to acoount, the rule of damdupat does 

Civil. n °k apply. The plaintiffs are entitled to the additional interest. 

22B786. JUDGMENT. 

Jardine, J. — The question about the rule of damdupat was not 

raised below. In the absence of any finding to tbe contrary we are of 

opinion that there was a liability to account under the terms of the 
mortgage : and we do not treat the judgment of the Full Bench in Gopal 
v. Gangaram (1) as confined to cases in which at the date of suit an 

account between the mortgagor and mortgagee was actually being kept. 

Wo think the fact that an account may be taken between the parties of 
interest on the one side and rents and profits on the other is sufficient to 
exclude the law of damdupat according to that judgment. 

But in this case its application relates only to the part of the 
Subordinate Judge’s, decree, which orders the mortgagor to pay interest 
from the date of suit to that of decree upon the total found due after 
applying the rule of damdupat at the date of suit. That total was found 
to be Rs. 2,999 principal plus an equal sum as interest. We think that 
the discretionary powers conferred on the Courts by s. 209 of the Code of 
Civil Procedure, of which this is one, may be exercised without reference 
to the law of damdupat. 

The Court confirms the decree with costs. 

Decree confirmed. 

22 B. 88. 

[88] APPELLATE CIVIL. 

Before Sir 0. Farr an. Kt., Chief Justice, and Mr. Justice Candy. 

Abdul Karim ( Original Defendant No. 2), Appellant v. THAKORDAS 
TRIBHOVANDAS ( Original Plaintiff). Respondent* 

[19th March, 1896.] 

Civil Procedure Code ( Act XIV of 1882), s. 285 — Execution — Sale — Attachment of same 
property by different Courts — Sale by both Courts— Titles of the respective purcha- 
sers at such sales. 

A and B obtained decrees against C. A’s deoree was obtained in the Court of 
tbe Subordinate Judge at Surat. B’s decree was obtained in the Small Cause 
Court at Surat. In execution of their respective decrees both A and B obtained 
orders of attachment on the same day of a certain debt due to C by the Muni> 
oipality of Surat. Notice of the attachment was given by tbe Subordinate 
Judge to the Small Cause Court, under s. 285 of the Civil Procedure Code (Act 
XIV of 1882). On the 16th November, 1893, the Subordinate Judge issued 
an order for sale of the attached debt, and on the 18th Deoember, the Small 
Cause Court issued a similar order. Both Courts sold the debt on tbe 6th 
January, 1894, the Small Cause Court selling first in 1 point of time. At tbe 
sale by the Subordinate Jndge the plaintiff bought the debt and the defendant 
was the purchaser at tbe sale by the Small Cause Court. The defendant after 
his purchase sued the Municipality for the debt, making the plaintiff a party 

•Second Appeal, No. 549 of 1895. 

(1) 20 B. 721. 
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defendant, and he obtained a deoree against the Municipality. The plaintiff 
alao sued the Municipality making the defendant a party, and he alao obtained 
a deoree whiob was confirmed by the District Court. Against this decree the 
defendant appealed to the High Court. 

Held, that the plaintiff had the belter title. The defendant had bought at 
the sale held by the Small Cause Court. The sale by that Court after it had 
received notice of the attaohment proceedings in the Court of the Subordinate 
Judge was in direot contravention of the provisions of s. 285 of the Civil Proce- 
dure Code (Aot XIV of 1882). The Small Cause Court had full notice of the 
proceedings in the Subordinate Judge’s Court and there was no reason to suppose 
that the defendant himself had not similar knowledge. The defendant did not 
set up the plea that he was a bona fide purchaser without notice. 

Per FARRAN, C.J. — The sale by the Small Cause Court was an aot done in 
the irregular exeroise of admitted jurisdiction. But when property is attached 
by more Courts than one, although eaoh has jurisdiction to sell, that jurisdic- 
tion should be exercised by the Court of the highest grade (s. 285). If by a 
mistake of law or in ignorance of an earlier attachment in a Court of a higher 
grade, a Court of lower grade proceeds to sell, it is not deprived of jurisdiction to 
do so by s. 285. The jurisdiction of a Court cannot depend upon its knowledge 
of faots. If an attaohment in a higher Court deprives a [89] Court of lower 
grade of jurisdiction to sell, the sale must be, I apprehend, invalid, whether 
the Court of lower grade knows of it or not. If the sale is held to be in such 
cases only irregular, the purchaser will take an indefeasible or defeasible title 
according to whether he knows or does not know of the irregularity. If he buys 
bona fide and without notice, his title would be perfect and be will not be affect- 
ed by the irregularity of the proceedings in the sale — Rewa Mahton v. Ram 
Kishen (1). If he purchases with notice, he runs the risk of his purchase being 
set aside. 

tF., 13 C.P.L.R. 145; Appr., 22 M. 295 = 9 M.L.J. 1 ; R., 34 C. 836 = 6 C.L.J. 130.] 
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SECOND appeal from the decree of T. Hamilton, District Judge of 
Surat. Venilal Bhagwan held a decree against Abdulali and Ismail 
Karimbhai which he obtained in the Court of the First Class Subordinate 
Judge at Surat. Mahomed Ali held a Small Cause Court decree against 
these same persons. On 30th September, 1893, Venilal in execution of his 
decree applied to the First Class Subordinate Judge for the attachment of 
a debt due to his judgment-debtors by the Surat City Municipality, and 
on the same day Mahomed Ali in execution of his decree made a similar 
application to the Small Cause Court for the attachment of the same debt, 
and both the Courts made orders for attachment on the same day. The 
Small Cause Court attachment was levied on the 30th September, 1893, 
and that of the Subordinate Judge’s Court on the 2nd October. Notice 
of the latter was duly given to the Small Cause Court. The attachments 
•were thus concurrent attachments and the provisions of s. 285, Civil 
Procedure Code (Act XIV of 1882), became applicable. 

The Subordinate Judge made an order for sale on the 16th November, 
1893, and the Small Cause Court made an order for sale on the 18th 
December. Both Courts sold the debt on the 6th January, 1894, the 
Small Cause Court selling first in point of time on that day. At the 
execution-sale by the Subordinate Judge the plaintiff bought the debt ; the 
defendant bought it at the sale by the Small Cause Court. The defendant 
after his purchase sued the Surat Municipality in che Small Cause Court 
for the debt which he had bought and he made the plaintiff a party defend- 
ant, and obtained a decree against the Municipality. The plaintiff at the 
same time sued the Municipality in the Subordinate Judge’s Court for the 
debt and made the defendant (Abdul [ 90 ] Karim) a defendant, and he also 
obtained a decree which on appeal was confirmed by the District Court. 
The defendant appealed to the High Court. 


B XI— 81 
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Kalabhai Lallubhai appeared for the appellant (defendant No. 2). 

Motilcil M. Munshi appeared for the respondent (plaintiff). 

JUDGMENT. 

Farran, C.J. — The iacts and the dates of the several proceedings 
which give rise to the question which has been argued upon this appeal 
.are these. 

Venilal Bhagwan held a decree obtained in the Court of the First 
Class Subordinate Judge at Surat against Abdulali and Ismail Karimbhai, 

Mahomed Ali Abdul held a decree obtained in the Court of Small 
Causes at Surat against the same defendants. The Surat City Munici- 
pality was indebted to Abdul Ali and Ismail Karimbhai in the sum of 
Rs. 200 or thereabouts. 

On the 30th September 1893, Venilal and Mahomed Ali respectively 
applied in the Courts of which they held decrees for the attachment of 
the debt due by the Municipality to their common judgment-debtors. An 
order for attachment was made by both Courts on the same day. The 
Small Cause Court attachment was levied on the 30bh September, 1893, 
and that of the Subordinate Judge's Court on the 2nd October following. 
Venilal on effecting his attachment gave notice of it to the Small Cause 
Court. The attachments thus were concurrent attachments, and the 
provisions of s. 285 of the Code of Civil Procedure (Act XIV of 1882) 
became applicable to them. 

The Subordinate Judge made an order for sale on the 16th November, 

1893. A similar order was made by the Small Cause Court on the 18th 
December following. Both Courts sold the debt on the 6th January, 

1894, the sale by tbe Small Cause Court having been (it is said) in point 
of time first made. 

The plaintiff purchased the debt at the sale held by the Subordinate 
Judge. The defendant Abdul Karim was the purchaser at the sale held 
by the Small Cause Court. After his purchase [91] the defendant 
Abdul Karim sued the Surat City Municipality in the Small Cause Court 
for the debt due by them to the judgment-debtors, making the present 
plaintiff a party-defendant to the suit, and obtained a decree against the 
Municipality. Concurrently the plaintiff sued the Municipality and Abdul 
Karim in the Subordinate Judge’s Court, and also obtained a decree, which 
was confirmed in appeal by the District Judge. This is an appeal from 
that decision. 

There can, I think, be no doubt that tbe proper Court to realize the 
debt by sale was the Court of the Subordinate Judge, First Class, that 
Court being the higher in grade — Turmuklal v. Kalyandasi 1) and the action 
of the Small Cause Court Judge in proceeding with the sale after he had 
received notice of the attachment proceedings in the Court of the Subor- 
dinate Judge, First Class, was in direct contravention of tbe provisions of 
a. 285 of the Civil Procedure Code. This is a contest, however, between 
the two purchasers, and we have to determine whioh has the better title.- 
This question has, as pointed out in Patel Naranji v. Haridas (2), given 
rise to a conflict of decision between the Calcutta High Court on the one- 
side and the Madras and Allahabad High Courts on the other. In tbe 
Calcutta cases the objections (which were overruled) to the first sale rested 
on the ground that they were not ordered by the Courts respectively under 
whose decree the properties had been first attached, but were made underr 

(1) 19 B. 127. ... (2) 18 B. 458. 
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a subsequent attachment by another Court — Dwarka Nath v. Banku 
Behari (1), Kashy Nath v. Surbanand (2) — while in the Madras and 
Allahabad cases the objections (which were allowed) to the original 
sale were based upon their having been made by a Court of inferior 
grade while the respective properties were under attachment by Courts 
of higher grade — Muttukaruppan v. Mutturamali?ioa (3), Bhadri Prasad 
v. Saran Lai (4), Aghore Nth v. Shama Sundari (5). The distinction 
does not appear to be important. The provisions of s. 285 apply equally 
to both classes of objection, and in Dwarka Nath v. [92] Banku Behan (1) 
the Court recognised that its ruling was opposed to the decisions in 
the Madras and Allahabad cases which I have mentioned. 

The facts in Patel Naranji v. Haridas (6) and in Turmuklal v. 
Kalyandas (7) brought those cases within the wording of s. 285, though 
the Court considered that they were not within its spirit. In them sales 
by a Court of lower grade were not treated as void while the property sold 
was under attachment by a Court of higher grade. The proceedings in 
both cases had, however, reached a very late stage in the Court of inferior 
grade before the attachment was levied in the Court of higher grade. 

The decision of the present case appears to mo to rest upon the well- 
known distinction between the acts of a Court dore wiohout jurisdiction 
or authority and those done in the irregular exercise of an admitted 
jurisdiction or authority. I thick that the sale by the Small Cause Court 
falls within the latter category. Wuen property is attached by more 
Courts than one, each of them has, I think, jurisdiction or authority to 
sell, but s. 285 declares by which of such Courts that jurisdiction should 
be exercised. If by mistake of law or in ignorance of an earlier attach- 
ment or of an attachment in a Court of higher grade a Court of lower grade 
proceeds to sell, it is not, I think, deprived of jurisdiction to do so by the 
provision of s. 285. I have advisedly coupled mistake and ignorance, as the 
jurisdiction of a Court cannot, it seems to me, depend upon its knowledge 
or ignorance of facts. If an attachment in a higher Court deprives a Court 
of lower grade of jurisdiction to sell, the sale must be, I apprehend, invalid, 
whether the Court of lower grade knows of it or nob. If the sale is held 
to be in such cases only irregular, the purchaser will take an indefeasible 
or a defeasible title according to whether he knows or does not know of 
the irregularity. If he buys bona fide and without notice, his title will be 
perfect and he will not be affected by the irregularity of the proceedings 
resulting in the sale — Bewa Mahton v. Bam Eishen Singh (8). If he 
purchases with notice he runs the risk of his purchase being set aside. 

[93] This view, which is in accordance with that held by the Calcutta 
High Court, seems to me to be attended with less momentous consequences 
than that adopted by the Allahabad High Court. The title to a valuable 
estate might otherwise be rendered invalid by the existence of an un- 
known attachment prior in date to that under which it was sold. There 
is nothing in s. 285 which compels us to hold that a sale is null and void 
if held in contravention of its terms. Those terms are, I think, fully 
satisfied by ruling that its provisions are directory as to which of two or 
more Courts shall exercise what would otherwise be concurrent jurisdic- 
tion, without bolding that they annul the jurisdiction of the Court of 
lower grade when it comes into competition with the jurisdiction of a 
superior Court. 

(2) 12 0. 317. 

(5) 5 A. 615. 

(8) 13 I. A. 106 (111). 
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The defendant in this case did not set up the plea that he was a' 
bona fide purchaser without notice. The Court which sold had full know- 
ledge of the proceedings in the Subordinate Judge’9 Court, and there is no 
reason to suppose that the defendant had not similar knowledge. His 
purchase was, in such a case, liable to be defeated by the purchase of the 
plaintiff. I am of opinion, therefore, that the latter acquired title to the 
debt due by the Municipality. 

The Small Cause Court bad not, I think, jurisdiction to decide bet- 
ween these competing titles, and the question raised by this appeal is 
not, therefore, res judicata by its decree. 

Decree confirmed with costs. 

Candy, J. — There is no doubt that s. 285, Civil Procedure Code, is 
applicable to the facts of the present case. But I think that in applying 
the provisions of that section we should follow the former decisions of 
this Court in Patel Naranji v. Earidas (l) and Turmuklal v. Kalyandas (2), 
which in effect held that neither the language of the section, nor 
the object with w’hich it may be supposed to have been introduced, 
required or made it convenient to hold that the effect of the section 
rendered the sale by the inferior Court Dull and void. Thus in the former 
of the two cases above noted “under the circumstances of the case,” the 
order of sale and proclamation having been made by the [ 94 ] inferior 
Court before application for execution was made in the superior Court, it 
was held that the applicant for execution in the superior Court had no 
right to a^k the Judge of the inferior Court to 9et aside the sale as made 
without jurisdiction, although possibly be might have applied to the 
District Judge to transfer the proceeds realized by the sale to the superior 
Court. Similarly in the latter case this Court relied on the circumstance 
that the inferior Court had issued the proclamation for sale before appli- 
cation for execution was made in the superior Court. 

The same view of the section has been taken by the Calcutta High 
Court in Bykant Nath Shaha v. Rajendro NarainRai (3). In that case 
certain property of a judgment-debtor had been attached iu 1880 by a 
Subordinate Judge. For certain reasons, however, there was delay in 
holding the sale. In 1882 the same property was attached and put up 
for sale by a Mun 9 if who was subordinate to the Subordinate Judge, and 
the sale was duly confirmed. The High Court held (pp. 338 — 339) : The 

object of s. 285 no doubt is to prevent confusion in the execution of 

decrees by providing for certain proceedings to be held by the superior Court 
where the Courts of execution are of different grades, or by the first attach- 
ing Court where both Courts have equal jurisdiction. Strictly speaking, 
therefore, no such proceeding should be taken except under the direction 
of one of these two Courts ; but where an execution sale has been held by 
an inferior Court at the instance of the decree-holder [the Court itself, the 
decree holder and the auction- purchaser being without any information of 
any objection to the exercise of a jurisdiction which that Court would 
ordinarily be competent to exercise), and that sale has been confirmed 
without any objection raised, we are not prepared to say that a title so 
obtained is not a valid title. * * We are not prepared to hold under 

the eircumstances stated that no valid title was conferred by the sale in* the 
Munsif’s Court which was regularly held and duly confirmed. * 

We are unable to hold that the sale by the Munsif was null and void, as 
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644 


(3) 12 C. 333. 



XI.] VITHAL ATMARAM V. YRSA 22 Bom. 95 

it was perfeotly regular so far as the facts were known to the parties 
concerned and the Munsif himself." 

C93] Now here what are the circumstances of the case ? The rival 
decree-holders applied for execution on the same day to the First Class 
Subordinate Court and the Small Cause Court respectively. An order 
for attachment was made on the same day by both Courts, express 
notice being given to the Judge of the inferior Court of the pro- 
ceedings in the superior Court. Though attachment was actually 
made by the inferior Court two days before it was made by the superior 
Court, the order for sale was made by the superior Court about a month 
before the order for sale was made by the inferior Court. . The sale by 
both the Courts was held on the same day, and it was alleged, and 
apparently not denied, that the sale by the inferior Court took place 
about two hours before the sale by bbe superior Court. I cannot find 
a trace of any suggestion that the rival proceedings were not perfectly 
well known to all parties, or that the purchaser in the Small Cause 
Court sale has ever contended that he is a bona fide purchaser without 
notice. He has obtained a decree in the Small Cause Court simoly on 
the ground that the attachment in that Court was actually made two 
days before the attachment was made in the First Glass Subordinate 
Court — an attachment, as shown above, made with express notice of 
the proceedings in the superior Court. 

Under these circumstances I am of opinion that the purchaser in 
the Small Cause Court has not got a good title. On the other points I 
concur with the learned Chief Justice. 

Decree confirmed. 


22 B. 95. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Candy. 


VlTHAIi ATMBRAM AND OTHERS ( Original Plaintiffs) Appellants v. 
Yes a ( Original Defendant ) , Respondent .* [20bb March, 1896.] 

Khoti Act (Bom. Act I of 1880j, ss. 17, 20, 21 and 33 — Entry in the Settlement Officer's 
record not conclusive. 

An entry by a Survey Officer that an occupancy tenant holds the land rent- 
free is not an entry under s. 17 of the Khoti Act (Bombay Act I of 1880), [96] 
and not being final, it can unders. 21 be reversed or modided by a decree of a 
civil Court. 

Balaji Raghunath v. Bal bin Raghoji (1) distinguished. 

SECOND appeal from the decision of Rao Bahadur Kashinath 
B. Marathe, First Class Subordinate Judge, A. P., at Ratnagiri. 

The plaintiffs as khots of the village of Kurtade in the Ratnagiri 
District brought this suit to recover thal (rent) for the years 1886-87, 
1887-88 and 1888-89 from the defendant, who was the occupanoy tenant 
of Survey No. 60. 

The defendant pleaded ( inter alia) that the land in suit was not 
arable, but waa used as a place for the deposit of bones and the remains of 
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1896 dead animals of the village ; that the Special Settlement Officer had by his; 
March 20 order exempt-id it from payment of thal , and that the claim was barred by* 

limitation, inasmuch as it was not made within a year from the deoision 
Appel- of the Special Settlement Officer. 

LATE It appeared from the evidence that the plaintiffs had recovered thal 

Civil. for the land from 1858-59 to 1883-84; that it was voluntarily paid in some 
— years, and in others recovered by suits. 

22 B. 95- In 1888 the Survey Settlement Officer decided that the land in 

dispute should be enjoyed rent-free by the occupancy tenant, and an entry 
was made in the record to the effect that 

“ Falni No. 4 out of Survey No. 60, being a place used for throwing 
bones on ( hadgal ), should be enjoyed rent-free.” 

The reasons for the decision so arrived at were recorded by the 
Settlement Officer in the following terms : — 

“ The land is hadgal and has never been assessed ; one khot is willing 
to have it still so entered, the other is not, but proves nothing ; therefore I 
order that the land be enjoyed exempt from all payment to the khot as 
hadgal .” 

This order was passed on 16th January, L888, and the present suit 
was filed on 1st October, 1889. 

The Joint Subordinate Judge of Ratnagiri held that the suit not 
having been brought within one year from the date of the Survey Officer’s 
order was time-barred, and dismissed the suit. 

In appeal the First Class Subordinate Judge, A. P., of Ratnagiri 
confirmed the decision of the Joint Subordinate Judge. 

[97] Against this decision plaintiffs preferred a second appeal to the 
High Court. 

Nagindas Tulsidas, for the appellants (plaintiffs) : — The Settlement 
Officer had no authority to exempt the defendant from liability to pay 
thal or any other rent. His decision was ultra vires . See Antaji 
Kassinath v. Antaji Mahadev (1). 

Vasudeu Gopal Bhandarkar , for the respondent (defendant) : — The 
Settlement Officer having passed an order under s. 17 of the Khoti Aob 
(Bombay Act T of 1880) exempting the land from thal, the plaintiff cannot 
claim it. So long as the entry under s. 17 is on the record, it is conclu- 
sive. See Gopal Krishna v. Sakhojirav { 2). It is not open to a civil 
Court to go behind this entry and enquire whether the order was correctly 
or validly made — Balaji Raghunath v. Bal bin Raghoji (3). 

JUDGMENT. 

Parsons, J.— This suit is brought by the plaintiffs as kbots of the 
village of Kurtade to recover thal rents for the years 1886-87, 1887-88 
and 1888-89 from the defendant, who is the oooupanoy tenant of Falni 
No. 4, Survey No. 60, and cultivated it in the years in suit. 

It is proved in the case that the plaintiffs have been recovering thal 
for tbe land from 1858-59 to 1883-84, the same has been voluntarily paid 
in some years, in others it has been obtained by suit. It is further 
shown that in 1888 tbe Survey Officer — presumably acting under s. 33 ; 
of the Khoti Act — decided that the land should be enjoyed rent-free by the 
occupancy tenant and an entry was made in the reoord, and apparently 
made under s. 17, to the effect that “Falni No. 4 out of Survey No. 60 
being a place used for throwing bones on * {hadgal) should be enjoyed 

• t '* * 

(2) 18 133. 
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rent-free.” The grounds of his deoision are thus reoorded. “ The land is 1896 
hadgctl and has never been assessed, one khofc is willing to have it still so March 20, 
entered, the other is nob willing, but proves nothing: therefore I order 
that the land be enjoyed exempt from all payment to the khob as APPEL- 
hadgal.” late 

The point in the case is whether the entry that the land shall be CIVIL, 
enjoyed rent-free is an entry duly made under s. 17 and, [98] therefore, - 
final and conolusive. The first essential of an entry under s. 17 is that 22 B * ■ 
the rent payable shall be according to the provisions of s. 33. Section 33 
enaots that the rent payable by an occupancy tenant shall be “such fixed 
amount, whether in money or in kind, as may have been agreed upon or 
as may at the time of the framing of the survey record, or at aay subsequent 
period, be agreed upon between the khot and the said tenant ; or on the 
expiry of the term for which any such agreement shall have been or shall 
be made, or if no such agreement have been or be made, such fixed share 
of the gross annual produce of the said tenant’s land, not exceeding one-half 
in the case of rice land, nor one third iu the case of varkas lands." Thus 
the occupancy tenant must pay either a fixed amount or a fixed share, 

.and a determination that he shall pay neither one nor the other, in fact 
that he shall pay nothing at all, is clearly beyond the jurisdiction of the 
Survey Officer. It really is a determination of tenure, for it amounts 
to a decision that the cultivator is not a tenant at all, but the proprietor 
of the land, holding it on better terms than the khot himself, since he has 
not to pay even assessment for it. Thus an entry that a privileged occu- 
pant held his land rent-free, would not be an entry under s. 17 at all, for 
it does not specify the nature and amount of rent payable according to the 
provisions of s. 33. The provisions of s. 33 are wholly ignored, and the 
Survey Officer instead of determining the amount of rent payable has 
determined the nature of the tenure on which the land is held. Such an 
entry cannot be conclusive or final evidence. 

It may seem that this opinion is opposed to the decision of this Court 
in Balaji Raghunath v. Bal bin Raghoji (1). It is, however, not so really 
when the different facts are considered. In that case there was a holding 
of six survey numbers. The Survey Officer determined that for the whole 
holding 7i maunds of rice should be paid. In working out the details he 
set out that this amount was payable for five survey numbers, nothing being 
paid for the sixth number. If based on agreement such a determination 
as this would not be contrary to the provisions of s. 33. I admit 
that the words used both by myself and [99] by the Chief Justice are 
wider than the case required, but I have consulted him in the matter and 
1 have his authority for stating that his words should be taken as applic- 
able only to the case we had before us in which, as I have said, the amount 
payable on the holding as a whole was determined, though in working out 
the calculation of the whole rent it was found that a small piece of land 
was thrown in for which no rent was separately charged. 

In the present case there has been no determination of any rent being 
payable by the defendant for his land, but the whole of it has been held to 
be' rent-free, and that, too, Dot by virtue of any agreement, but by a consi- 
deration of the character of the land itself. Such a decision is not declared 
to be final under the Khoti Act, and it can, therefore, under s. 21 be 
reversed or modified by a decree of a Civil Court. The plaintiffs have 
elearly established that the defendant is not entitled to hold the land in 
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1896 suit rent-free, that ha is the occupancy tenant thereof, and that he is liable 
March 20. as such to pay them the customary rent. 

We reverse the decrees of th6 lower Courts and award the thal claim- 
Appel- 0c ) t with costs throughout on the defendant. 

late Candy, J.— It is unnecessary for me to repeat what I have set out 

Civil. afc length in my judgments in the Full Bench Reference in Antaji Kashinath 
— - v. Antaji Mahadev (l) and in Krishnaji Narsinva v. Krishnaji Narayan (2). 

22 B. 93. I adhere to the conclusions at which I arrived in those judgments with 
regard to the various provisions of the Khoti Act (Bombay Act I of 1880). 

Here we have the following facts In 1884 the Settlement Officer 
under s. 33 determined the customary rents of the village. No suggestion 
was then apparently put forward that as between the kbot and the occu- 
pancy tenaat of the land in suit there was at the time of the framing of 
the survey record ” an agreement that for the land in suit the khot should 
take “ a fixed amount whether in money or in kind.” The entry made 
in the survey record in accordance with that decision was under ss. 17 
and 21 final. In 1888 the Settlement Officer passed another decision 
holding that the land in suit should be held rent-free. In accordance 
with that subsequent decision an entry [100J has been made in the " hot- 
khat of the village.” This apparently is a “ village record ” and not a 
survey record.” (See my remarks in Krishnaji Narsinva v. Krishnaji 
Narayan.) 

But assuming that an entry has been made in the “survey record” 
in accordance with the subsequent decision, and assuming that the Settle- 
ment Officer could in 1888 alter the decision and entry made in 1884, (it 
is not pretended that between 1884 and 1888 any agreement to take and 
pay a fixed amount was made between the khot and occupancy tenant), 
then the question arises whether the entry made consequent on the deci- 
sion of 1888 is final and conclusive. It can only be so if it is “ according 
to the provisions of s. 33.” But it is directly contrary to those provisions. 
It states that defendant is entitled to hold the land in suit rent-free. 
Section 33 provides that an occupancy tenant shall pay 3ucb fixed share 
of the produce as shall be determined to be the customary rate of the 
village, or such fixed amount, whether in money or kind, as may be 
agreed upon between the khot and the said tenant. If these words 
have any meaning at all, they must mean that an occupancy tenant 
must pay something for his land. 

As my learned colleague, who was a party to the decision in Balaji 
Raghunath v. Bal bin Raghoji (3), has distinguished that case from the 
present one, it is unnecessary for me to refer further to that cass, with 
some of the remarks in which I respectfully dissent. The result of the 
decision in the present case is that the deorees of the lower Courts must 
be reversed, and the thal claimed, which the lower appellate Court has 
found to be correct must be awarded. 

Decree reversed. 
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32 B. 101. 

[101J APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranadc. 

EAKIRAPPA ( Original Plaintiff ), Appellant v. Ybllappa AND 
ANOTHER ( Original Defendants), Respondents .* 

[24th March, 1896.] 

Hindu law — Inheritance -Grandfather's properly — Separated grandson — Partition — 
Self -acquired property , descent of — United sows, right of. 

As between united sons and a separated grandson, the succession on the 

grandfather’s death to the property, both ancestral and self-acquired, left by him 

goes in preference, according to Hindu law, to the united eons. 

[R., 32 M. 377 = 5 M.L.T. 67 = 2 lad. Cas. 519; 13 C.P.L.R. 137; 9 N.D.R. 150.] 

SECOND appeal from the decision of J. L. Johnstone, District 
Judge of Dharwar. 

Eakirappa brought a partition suit against his grandfather (Somappa) 
and his uncles and obtained a decree. Part of the property, however, 
which he alleged to be family property was held to be the self-acquired 
property of Somappa. Eakirappa, therefore, by the decree was allotted a 
share of the other property only. He took possession of his share and 
subsequently lived separate from his grandfather and uncles. ' 

On Somappa’s death, Fakirappa filed the present suit against his 
uncles claiming a share of the property which had been declared to be 
self-acquired by him. 

The Second Class Subordinate Judge dismissed the suit, holding that 
the plaintiff having separated from his grandfather (Somappa) was excluded 
by his uncles (Yellappa and Giriappa) who bad remained joint. 

The plaintiff appealed and the District Judge dismissed the appeal. 
The plaintiff then appealed to the High Court. 

Shamrao Vithal and Dattatraya A. Idgunji, for the appellant. — The 
plaintiff is entitled to a share of Somappa’s self-acquired property. On 
Somappa’s death it devolved upon his descendants and became ancestral 
property. The plaintiff as his grandson is entitled to a share — Gavri - 
shankar v. Amratram (1) ; Katama v. The Rajah of Shivagunga (2) ; 
Ramappa v. Sithammal (3) ; [102] Mitakshara, Ch. I, s. 2, pi. 1 to 17 ; 
and s. 5, pi. 9 and 10 ; Vyavahar Mayukha, Ch. IV, s. 4, pi. 16, 33. 

S. R. Bakhale, for the respondents. — In the first suit the plaintiff 
had claimed a share in the self-acquired as well as the ancestral property 
of Somappa. His claim to the self-acquired property was not allowed. 

JUDGMENT. 

RANADE, J. — In this case the appellant, who had already enforced 
a partition of his share against his grandfather and uncles in respect of 
joint ancestral property, brought his suit on the death of the grandfather 
to recover from his uncles by partition his share in the grandfather’s share- 
of joint ancestral property, as also in his self-acquired property. Both 
the lower Courts have disallowed the claim on the authority of West 

t ■ • 

. • Second Appeal, No. 591 of 1895. 

(1) P. J. (1893) p. 429 ; 8ub. Nom. Gavrishankar v. Atmaram (18 B. 611), 

(3) 9 M.I. A. 639. v (3) 2 M. 183. 
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and Blihler, pages 68 and 776. and the precedents on pages 364 and 
365. 

In the appeal before ns, the argument has been confined solely to the 
self-acquired property of the grandfather, and no claim was urged in 
regard to the joint ancestral property which fell to the grandfather’s share. 
It was urged that che self- acquired property of the grandfather must be 
treated as being of the nature of property left undivided at the time of the 
first partition, and that on the grandfather’s death it became divisible 
among all his sons and grandson who succeeded by right of inheritance to 
it in equal shares. The appellant’s pleader cited Gavrishankar v. 
Amratram (1), Katama v. The Rajah of Shivagunga (2), Ramappa v. 
Sithammal (3), and also relied upon Mayukha, Ch. IV, s. 4, pi. 16, 33 as., 
and Mitakshara, Ch. I, s. 2. pi. 1 and 5. 

None of the authorities cited appear to us to support appellant’s 
contention. The ruling in Gavrishankar v. Amratram no doubt held that 
the circumstance that there had been a partition between the members of 
a joint Hindu family would not, in the absence of any special agreement 
between them, alter their rights as to the property still undivided, as to 
which they would continue to stand to one another in the relation of 
members of [103] an undivided Hindu family. The facts of that case, 
however, show that the ruling had no reference to self-acquired property 
as such, and that its application was confined only to the common case 
where some joint property is divided, and the rest, by reason of its peculiar 
tenure, or because it was mortgaged, &c., is left common and reserved for 
future partition. Of course in the absence of special agreement to the 
contrary, such reserved property may be partitioned at a subsequent time. 

In the present case the appellant in his previous suit had claimed a 
share both in the joint ancestral and self-acquired property of his grand- 
father. Partition was enforced as regards ancestral property, but the 
claim as regards self-acquired was not allowed, as it was not liable to 
enforced partition. In regard to self-acquired property, there was no 
ruling in that oase, while the authorities show that it oannot be treated 
entirely as if it was joint property left undivided. This is clear from the 
ruling in Shivagunga's case cited on behalf of the appellant. Their 
Lordships decided in that case that in a united Hindu family where 
there is ancestral property, and one of the members of the family 
acquires separate estate, on the death of that member such separate self- 
acquired estate does not fall into the common stock, but descends to the 
male issue, if any, of the acquirer, or, in default, to the heirs of his separate 
estate. The appellant relies on this ruling chiefly because it speaks of the 
right of the male issue to succeed to such self-acquired property, but it is 
clear from the context that the male issue here spoken of does not refer to 
separated sons so much as to those sons who are in union with their 
deceased father. The succession of the male issue is by right of survivor- 
ship to joint estate, and must be confined to sons who are united co- 
parceners, and cannot include the appellant who i9 separated from the 
grandfather and the uncles. In the case of a joint succession, the sons 
succeed by survivorship, and sons who have separated from their father 
and his family are passed over in favour of sons who have remained united 
with him — West and Biihler, p. 68. The sons separated oannot claim any 
portion of their father’s property which he acquired after division — West 
and Biihler, p. 366. This property goes to his after-born son — Yekeyamian v» 

(1) P.J. (1893), p. 429. (a> 9 M-I.A. 689. . (3) 2 M. 182. 
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£1043 Agnisiuarian (1) — along with the father’s separated share of joint 
property — Ibid., p.792. A son born to the father after partition inherits 
his wealth either solely or in oommon with sons who have become reunited 
with him — We9t and Biihler, p. 776. Where on a partition one sharer 
takes his share, and the others live and me9s with the father as before, these 
latter may be presumed to have re-united with their father — Petawibev 
Dutt v. Hurish Ghunder Dutti 2). The only remaining oaso to be notioed is 
the ruling in Ramappa v Sithammal (3), in which it was held that the 
separated son succeeded to the father’s estate in preference to his widow. 
The judgment, however, shows clearly that if there had been united sons 
living at the death of the father, they would have succeeded in preference 
to their separated brothers. The head-note expressly inserts the qualifica- 
tion that no united son is living at the time of the father’s death, and this 
qualification is also inferable from the whole text of the judgment. 

It would be thus seen from the authorities that, as between united 
sons and a separated grandson, the succession on the grandfather’s death 
to the property, both ancestral and self-acquired, left by him goes in 
preference to the united sons. The nature of the self-acquired property can 
make no difference in this connection, more especially where the grandson 
enforces his partition against his grandfather’s and uncle’s will. The 
succession to a joint estate goe9 by survivorship to the co-parceners, and 
the separated grandsoos cannot be regarded as co- parceners with the 
grandfather at the time of his death. In this state of the authorities, it 
is hardly necessary to consider the original Mitakshara and Mayukha 
texts cited, which were, moreover, fully discussed in the Madras case and 
in the Privy Council decision noted above. The fact that no case like the 
present has come up before the Courts, of a second partition being 
demanded by a separated sharer, is itself strong evidence that the appel- 
lant’s contention is not sustainable. A partition once made must be 
presumed to be final and complete. To hold otherwise would be to open 
the door to a flood of litigation, for in every case a [105] separated son 
can always put forth the suggestion that a portion of his father’s property 
was self-acquired. On the whole, we think that the lower Courts have 
correctly decided the points of law, and we must, therefore, confirm the 
decree of the lower Courts, and dismiss the appeal with costs. 

JARDINE, J. — I concur in the result and the reasoning. No judicial 
authority on the point for decision has been shown us. The relationship 
of the parties is as under : — 
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Somappa 

I 


Baeappa Yellappa, Giriappa, 

| defendant l. defendant 2. 

Fakirappa, plaintiff. 


Basappa died and then Fakirappa sued Somappa and his (Fakirappa’s) . 
two uncles and obtained a partition by decree of the ancestral property and 
failed to obtain it of other property which the Court held to be Somappa’s 
self-acquisition. He now claims to be entitled to share in the latter upon 
Bomappa’s death at Hindu law. There is no evidence whether Somappa 
devoted the property in suit to the purposes of the co- parcenary, wherein 
he stayed till death with his two undivided sons. 


<1) 4 M.H.C.R. 807. 


(2) 16 W.R. 200. 
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1896 I agree that neither Katama v. The Rajah of Shivagunga (1) nor 

March 24. Ramappa v. Sithammal (2) decides the point. Admitting the pre-eminence 

of a son whether separate or undivided in interest as an heir, the present 
APPEL- caS0 differs, as it is one of competition between a son separated and not 
LATE re-united and other sons unseparated. I distinguish also Luchomun 
Civil. Pcrshad v. Dcbcc Pet shad (3), because the grandson there (whose father 
— was dead) appears to have been a member of the united family. I agree 
22 B. 101 . also that Santan v. Janku (4) is not on all fours. Nawal' Singh v. 

Bhagwan (5) appears to be near to the present. There the separated sons 
were held to have no rights in the property of their father, self-acquired 
after they had separated, as against a son born after the partition. But 
the judgment is based on express text affirming the right of such after son. 

[1 06] It is admitted by the pleader for the appellant that during his 
lifetime Somappa might have dealt with this self-acquired property as he 
chose by gift or will— Mitakshara, Cb. I, s. 2, pi. 1 to 6. But it is argued 
that the son takes by unobstructed inheritance — Ibid., Ch. I, s. 5, pi. $ 
and 10 and that on the father’s death his right accrues, the fact of par- 
tition being immaterial. For this claim the Mitakshara, Ch. I, s. 3, pi. 1 
to 7 are relied upon. No other text has been cited. These placita do not 
appear to me to declare a rule supporting the present claim, nor have I 
found any support of it in tbe texts collected in Colebrooke’s Digest or in 
hi3 comments upon them. 

I concur in thinking that the fact that no reported instance of such a 
claim having been madeor awarded signifies that the Hindu law has not been 
understood as justifying the contention. We are also entitled to consider the 
grievous inconvenience which the interpretation suggested would produce 
—Katama v. The Rajah of Shivagunga. It would stimulate unpleasant 
litigation. It would interfere with the power of the father and tbe sons 
remaining in union with him to provide for a separating son by giving, 
him when he demands partition something more than his proper share of 
the ancestral property. That can be reasonably done when the self- 
acquired property left with the father or in the co-parcenarv is sufficient 
to make good provision for those who do not choose to separate. But 
such reasonable family arrangements would be hampered if the father 
were at once obliged to protect himself by resorting to gift or will in order 
to prevent tbe separating son making claim on the death of the father to 
share in the self-acquired property. A partition would thus be compli- 
cated with arrangements of a testamentary sort and premature. I come- 
to the opinion that the claim is contrary to the spirit and presumptions of 
the Hindu law and concur in the proposed decree. 

Decree confirmed. 



(3) 3 M. 183. 
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[107] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


Manager Vithoba Timap Shanbhog and another ( Original 
Defendants ), Appellants v . Vigneshwar Ganap Hegde and others 
( Original Plaintiffs ), Respondents .* [24th March, 1896.] 

Mortgage — Interest — Interest a charge— Construction— Limitation Act (27 of 1877), 
art . 132. 

Where a mortgage- bond stipulated that interest at a oertain rate should be paid 
annually and there were no words limiting this liability to the time fixed for the 
payment of the principal, and where it appeared from the evidence that interest 
had been paid for several years after the due dale. 

Held, that the interest was a oharge on the property, and that the olaim for 
interest fell under art. 132 of the Limitation Act (XV of 1877). 

CAppr., 116 P.L.R. 1909.] 

Second appeal from the decision of E. H. Mosoardi, District Judge 
of Kanara. 

Suit on a mortgage by the mortgagee. The plaintiff sued on a mort- 
gage, dated 27th November, 1870, to recover the principal sum of 
Rs. 300 and interest Rs. 300 by sale of the mortgaged property. 

The mortgage-bond was in the following terms : — 

“ Simple mortgage-bond executed by * * to * * I having borrow- 

ed from you for my necessity Rs. 300 and mortgaged to you the property 
* * *. These three plots * * * I have this day mortgaged to you. 

The details of the Rs. 300 are as follows * * *. I shall pay interest 

on this sum at annas 4 per hun . (Rs. 4) per annum. At this rate I 
will pay interest annually and obtain your receipt. The principal amount 
I will repay in a lump sum on or before Margashirsh Shud 5th of Taran 
next [corresponding to 1884-85 A.D.] and get back this document with 
payment endorsed thereon. Up to that date I will not alienate the 
aforesaid lands to others by mortgage or sale. Thus is the mortgage-bond 
of lands executed.” 

The defendants contended as to the interest that under the bond it 
was not a charge on the property, and that the claim to it was barred by 
limitation. 

It appeared from tbe evidence that interest was, in fact, for several 
years paid by tbe mortgagors after the time fixed in the bond. 

[108] The Subordinate Judge held, on the terms of the bond, that 
only the principal, and not the interest, was secured on the lands ; that 
there was no provision in the bond for payment of interest after the 
repayment of the principal in tbe Taran [1884-85 A.D.] year, and that 
the olaim for interest was, therefore, time-barred. He accordingly award- 
ed the plaintiff’s claim for the principal only, and rejected the claim for 

interest. 

In appeal by the plaintiff tbe District Judge held that under the bond 
and on the evidence the intention was that interest should be paid until 
the principal debt was discharged and that the interest was a charge on 

• Second Appeal, ' No. 571 of 1895. 

• • * • • * * 
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1896 the mortgaged property falling under art. 132 of the Limitation Act. He, 
March 24. therefore, amen led the decree of the Subordinate Judge by adding the 
“ amount of Rs. 300, for interest, to the sum awarded by the lower Court. 

Defendants preferred a second appeal to the High Court. 

Ghanasham Nilkanth, for the appellants (defendants). 

Narayan Ganesh Chandavarkar , for the respondent (plaintiff). 

The following authorities were cited in argument : — Gossain Luchmee 
N arain v. Tekait Ret Narain (1); Mansab v. Gulab (2); B hag want v. 
Daryno (3) ; Sri Niwas v. Udit (4) ; Gudri v. Bhubaneshwari (5) ; Thayar 
v. Lakshmi (6) ; Narindra v. Khadim (7) ; Badi v. Sami (8) ; Bikramjit 
v. Durga (9) ; Rama Reddi v. Appaji Reddi (10) ; The Managers of the 
shop of Karsan Nagji v. Harbhamji (11). 

JUDGMENT. 

Jardine, J. — The argument that the interest is not a charge on the 
property was not seriously pressed ; and may, therefore, be disregarded. 

Before dealing with the decisions as to whether art. 132 of the Limi- 
tation Act of 1877 applies to fche interest, or art. 116 to damages for 
deprivation of the use of the money lent by the plaintiff on the mort- 
gage, we have to determine the construction of the mortgage bond 
where it stipulates interest. The bond [109] exhibit A is dated the 
27th November, 1870. It provides that the principal shall be repaid 
in a lump sum on or before the year called Tarau. Under the Circular 
Orders s. 50 the judgment of the District Court should have stated the 
year in the Enelish Calendar also. Id appears to be 1884-85. The 
stipulation about the interest is that it i3 to be paid annually and at a 
certain rate, but it does not say how long the mortgagor is to go on paying 
interest. The bond thus differs from those dealt with in Gossain Luchmee 
Narain v. Tekait Ret Narain (l), Mansab v. Gulab (2), Bhagwant v. 
Daryao (3), Sri Niwas v. Udit (4), Gudri v. Bhubaneshwari (5), Thayar 
v. Lakshmi (6), and from Narindra v. Khadim (7) and Badi v. Sami (8) 
as interpreted by the Court. 

The above are cases like Cook v. Fowler (12), which dealt with a case 
of claim for interest after the date up to which interest was stipulated. 

In the case before us it was not pleaded at the trial that the parties 
did not intend by their written contract that interest should be payable 
after the due date of the principal, i.e., the year Taran or 1884-85. The 
District Judge lays stress on the fact that the defendant-mortgagors did 
go on paying the interest at the stipulated rate for several years afterwards. 
The Judge holds on the words of the bond and on this evidence that the 
intention was that the interest at the stipulation rate should continue to 
be paid until tbe principal was discharged, which would be up till decree 
— The Managers of the shop of Karsan Nagji v. Harbhamji (13) — subject, 
as in the present case, to the law of damdupat. Without framing an issue 
on the intention of tbe parties and taking evidence it would be wrong for 
this Court to disagree with the District Judge’s finding on this point. But 
as the defendants did not plead what is argued now, it would be wrong to 
delay the passing of a final decree. 

(1) 18 W.R. 322. (2) 10 A. 85. (3) 11 A. 416. 

(4i 13 A. 330. (5) 19 0. 19. (6) 18 M. 331. 

(7) 17 A. 581. (8) 18 M. 257. (9) 21 O. 274. 

(10) 18 M. 248. (11) P.J. (1895), p. 277. .(12) L.R. 7 H.L. 27. 

(13) P. J. (1895), p. 277, Sub. Nom. Chaturbhai v. Harbhamji, 20 B. 744, 
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[HO] Tbe oase has, therefore, to be considered as one where the inter- 
est is a charge on the property mortgaged and where no question arises 
of claim for interest after due date stipulated for payment of interest. 
The construction we place on the bond distinguishes the case from 
Rama Reddi v. Appaji Reddi (1). We, therefore, follow Thayar v. 
Lakshmi (2) and hold that art. 132 applies. The claim for interest is 
admittedly within the period there provided, wherefore the Court confirms 
the decree with costs. 

RaNADK, J. — The two points raised by the appellants in this case 
relate to the question of the interest claim. 

The Court of first instance had disallowed this claim on the ground 
that the bond did not provide for payment of interest after the time fixed 
for repayment of principal in the bond. The District Judge construed the 
bond in a different way, and held that there was a stipulation to pay 
interest, and that the interest amount was a charge on the property. The 
appellant contends that the District Judge was in error in the construction 
he put on the bond, and further that the interest, if allowed, was only 
compensation and not a charge on tbe property, and as such the claim 
was time-barred. 

Tbe appellants relied chiefly on the authority of Narindra v. 
Khadim (3), which is a Full Bench decision, and reviews all previous 
decisions of that Court as also of the Calcutta High Court on this subject 
— Bhagwant v. Daryao (4) ; Sri Niivas v. Udit (5J ; Bikramjii v. Dunja (6). 
This last decision of the Calcutta High Court was expressly dissented 
from by the Full Bench. In that decision the Calcutta High Court held 
that the interest on the mortgage is not necessarily the interest which 
the parties stipulated by the mortgage- bond should be paid, but would also 
include interest which under the law is payable after the due date, where 
there is no stipulation for interest after that date. This Calcutta ruling was 
followed by the Madras High Court in Rama Reddi v. Appaji Reddi (1), 
and these two authorities [111] were relied upon by the respondent. 
No Bombay authority was cited on the subject, for the obvious reasons 
that all the decisions quoted above relate to s. 88 of the Transfer of 
Property Act, IV of 1882, which was not introduced in this Presidency till 
1st January, 1893. If the decision in the present case has beau governed 
by the Transfer of Property Act it might have been necessary to consider 
whether this Court should follow the Calcutta and Madras rulings noted 
above, or the Full Bench decision of the Allahabad Court. The present 
suit was, however, instituted in 1892 before the Transfer of Property Act 
came into force in this Presidency, and we must decide the question 
independently of s. 88 of that Act. 

We are inclined to accept the construction put upon the mortgage- 
bond by the District Judge. The mortgage- bond stipulates that interest 
at Rs. 4 uer annum shall be paid annually, and there are no words limiting 
this liability to the time fixed for the repayment of the principal. This is 
not, therefore, a oase where there is no stipulation for the payment of 
interest after a certain time. The conduct of the parties is also in favour 
of this construction, for it has been found that interest was, in fact, paid- 
after the time fixed in the bond for several years. 


(1) 18 M. 248. (2) 18 M. 331 (333). 

(4) 11 A, 416. (6) 13 A. 330. 
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1896 There is, therefore, no occasion to have recourse to Interest Act of 

March 24. 1839 in support of the claim. The interest claim, like the principal sum, 
A ls ’ therefore, a charge on the property, and there is no bar of limitation 

operating in this case. We accordingly confirm the decree of the lower 
LATE Court and reject the appeal with costs on the appellants. 
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Decree confirmed. 
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[H2] ORIGINAL CRIMINAL. . 

Before Mr. Justice Strachey. 

Queen-Empress v. Bal Gangadhar Tilak and Kbshav Mahadev 
Bal. L8th to lltb, 13th, 14th and 24th September, 1897.] 

Penal Code (Act XLV of 1860), s. 121- A- Evidence- Writings showing intention or 
animus Letters of contributors published in newspapers— Disaffection —Order to 
prosecute— Criminal Procedure Code ( Act X of 1882), s. 19 Construction - 
Reference to proceedings in Legislative Council. 

The accused, who was the editor, proprietor, and publisher of the Eesari news- 
paper, was charged under s. 124-A of the Penal Code (Act XLV of 1860) with 
exciting and attempting to excite feelings of disaffection to Government by the 

FofV 7 ICati0n °* certain artic les, &c., in the Kesari in its issue of the 15th June, 
lo97* 

At the trial an order for the prosecution given by Government under s. 196 of 
the Criminal Procedure Code (Act X of 1882) in the following form dated July 
26# 1897, was tendered in evidence: — 

‘‘Under the provisions of a. 196 of the Code of Criminal Procedure, Mirza Abas 
All Baig, Oriental Translator to Government, is hereby ordered by His Excellenoy 
the Governor in Council to make a complaint against Mr. Bal Gangadhar Tilak, 
R. A., LLB., of Poona, publisher, proprietor and editor of the Kesari, a weekly 
vernacular newspaper of Poona, and against Mr. Hari Narayan Gokbale, of 
Poona, printer of the said newspaper, in respect of certain artioles appearing in 
the said newspaper, under a. 124-A of the Indian Penal Code and any other 
section of the said Code which may be found to be applicable to the case.” 

Counsel for the accused objected that the order was too vague and should 
have speoified tbe articles with reference to which the accused was to be charged. 

Held, that the order was sufficient and was admissible, but that If it were not 
sufficient, the commitment might be accepted and tbe trial proceeded with under 
s. 532 of the Code of Criminal Procedure. Queen-Empress v. Morton (1) followed. 

In order to show the intention of such publications, counsel for the proseoution 
tendered in evidence a certain letter signed " Ganesh ” which appeared in 
the issue of the Kesari of May 4, 1897. Objection was taken that it was not 
admissible, inasmuch as letters to newspapers often express opinions which are 
not the opinions of the editor and publisher. 

Held that the letter was admissible to show intention and animus. 

The proceedings in the Legislative Council which result in the passing of an 
Act cannot be referred to as aids to the construction of that Act. Administrator- 
General of Bengal v. Premlal Mullick (2) followed. 

[113] Section 124-A of the Penal Code (Act XLV of 1860) explained. Meaning 
of the word "disaffection.” 

At the close of the Judge’s oharge to the jury, counsel for the first acoused asked 
that the following points might be reserved for the decision of the Court under 
s. 434 of the Criminal Procedure Code (Act X of 1882), viz. 

1. Whether the order for tbe prosecution was sufficient under s* 196 of the 
Criminal Procedure Code. 

2. Whether the High Court had power, in the absenoe of a sufficient order, to 
accept the commitment of the acoused under s. 532 of the Criminal Procedure 
Code and to proceed with the trial. 


(1) 9 B. 288. 


(2) 22 I, A. 107. 
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3. Whether the moaning given to the term “ disaffection ” by the Judge in his 
oharge to the jury was oorrect. 

The Judge deolined to reserve the above poiuts. 

The first aocused having been oonvicted applied to a Full Beoch under cl. 41 of 
the Amended Letters Patent, 1865, for a certificate that the oasn was a fit oue for 
appeal to the Privy Council. The points upon which he desired to appeal wore 
those which his counsel at tbe close of the trial asked the Judge to reserve as 
above stated. 

The Full Bench refused to grant tbo certificate. 

[Disa.. 85 C. 945 (952) = 8 Cr.L.J. 438; 37 0. 467 = 14 C.W.N. 1114=11 Cr.L J. 453 

= 7 Ind. Gas. 359; F. t 35 C. 147 = 7 C.L.J. 49 {58)=7 Cr.L.J. 10; Rel., 38 

0. 253 = 11 Cr.L.J. 667 = 8 Ind. Cas. 531; R.. 34 0. 991 = 6 C.L J. 699 = 10 0. 

W.N. 1050 = 6 Cr.L.J. 20; 32 M. 3 (9) = 5 M. L.T. 1 & 16 ; 32 M. 384 (392) = 

9 Cr.L J. 456 = 2 Ind. Cas. 33 = 5 M. L.T. 393; 10 Bom.L.R. 848 (872) =8 Cr. 

L.J. 281; 5 Cr.L-J. 439 = 2 M. L.T. 272=10 P.R. 1907 (Cr.) = 14 P.W.8. 1907 

(Cr.); 15 Cr.L.J. 369 = 23 Ind. Cas. 737 = 7 S.L.R. 77; D., 2 Cr.L. J. 37 = 1 P. 

R. 1905 (Cr.) = 69 P.L.R. 1905; 12 Cr.L.J. 217 = 10 Ind. Cas. 156=11 P.R. 

1911 (Cr.)= k 46 P.L.R. 1911 =32 P. W.R. 1911 (Cr.).] 

The first accused was the editor, proprietor and publisher and the 
second accused was the acting printer and manager of a newspaper called 
the Kesari. They were charged under s. 124A of the Penal Code (Act 
XLV of 1360) with (1) exciting, and (2) attempting to excite, feelings of 
disaffection to the Government established by law in British India by 
publishing in Bombay certain paragraphs and articles in the said news- 
paper in its issue of the 15th June, 1897. The first of the publications 
complained of appeared in the said newspaper under the beading 
“ Shivaji’s Utterances” and was partly in verse; the second was an 
account of the proceedings at the Shivaji’s coronation festival held on the 
12th June, 1897. The publications were as follows : — 

I. 

SHIV ATI’S UTTERANCES. 

By annihilating tbe wicked I lightened the great weight on the 
terraqueous globe. I delivered the country by establishing " swarajya ”(1) 
(and) by saving [114] religion. I betook myself to heaven (2) to shake 
off tbe great exhaustion which bad come upon me. I was asleep ; why 
then did you, my darlings, awaken me? I had planted upon this soil the 
virtues that may be likened to the Kalpavriksba (3), of sublime policy (4), 
based on a strong foundation, valour in the battlefield like chat of 
Kama (5), patriotism, genuine dauntlessness, (and) unity the best of all. 
Perhaps you now wish to show me the delicious fruits of these. Alack 1 
What is this ? I see a fort has crumbled down. Through (mis) fortune I 
get a broken stone to sit upon. Why does not my heart break like that 
this day ? Alas ! Alas ! I now see with (my own) eyes the ruin of (my) 
country. Those forts of mine, to build which I expended money like rain, 
to acquire which fresh (and) fiery blood was spilled there, from which I 
sallied forth roariDg like a lion through the ravines, have crumbled down. 
What a desolation is this ! Foreigners are dragging out Lakshmi (6) 
violently by the h and (7) by (means of) persecution. Along with her 

(1) Literally, “ one’s own government,” native rule. 

(2) The text of “ heaven ” literally means “ the Paradise of Indra.” 

(3) One of the five trees of Indra’s heaven which yields whatever may be desired. 

(4) May also mean “morality.” 

(5) The name of tbe half-brother to the Pandav princes, famed for munificence. 

(6) The goddess of wealth. . 

(7) There beiDg a pun upon the word ** kara,” which means both the hand and 
“ taxes,” the second meaning of this sentence may be got at by substituting 
“ by (levying) taxes ” for “ by the hand.” 
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1897 plenty has fled (and) after (that) health also. This wicked Akabaya (1) 
8ep. 24. stalks with famine through the whole country. Relentless death moves 
about spreading epidemics of diseases. 

Shlok (Metre). 

Say, ye, where are those splendid Mavlas, my second lives (2), who 
promptly shed their blood on the spot where my perspiration fell ? They 
eat bread once (3) (in a day), but not enough of that even. They toil 
through hard times by tying up their stomachs (to appease the pangs of 
hunger). Oh people ! how did you tolerate in the Kshetra (4) the in- 
carceration of those good preceptors, those religious teachers of mine, the 
Brahmans whom I protected, (and) who, while they abided by their own 
religion in times of peace, forsook the darbha (5) in (their) hands for 
arms which they bore when occasion required ? The cow — the foster- 
mother of babes when (their) mother leaves (them) behind — the mainstay 
of the agriculturists, the imparter of strength to many people, which I 
worshipped as my mother, and protected more than (my) life, is taken 
daily to the slaughter house and ruthlessly slaughtered (there). “ He 
himself ^carne running exactly within the line of fire of (my) 
gun ! ” I thought (him to be) a bear !” “ Their spleens are daily 
enlarged !” How do the white men escape by urging these meaningless 
pleas ? This great injustice seems to prevail in these days in the 
[115] tribunals of justice. Could any man have dared to cast (6) an 
improper glance at the wife of another, a thousand sharp swords (would 
have) leapt out of (tbeir) scabbards instantly. Now, (however,) oppor- 
tunities are availed- of in railway carriages, and women are dragged by the 
hand. You eunuchs ! How do you brook this ? Get that redressed ! 

He is mad. Lift him up and send him at once on a pilgrimage.” “ He 
is fond of pleasure. Deprive (him of his) powers, saying that it would be 
for a time only.” Thi3 is the way in which royal families are being 
handled now. What misfortune has overtaken (the land) ! How have all 
these kings become quite effeminate, like those on the chess-board ! How 
can I bear to see this heart rending sight ? I turn (my) glance in another 
direction after telling (i.e., leaving with you) a brief message. Give my 
compliments to my good friends, your rulers, over whose vast dominions 
the sun never sets. Tell them '' How have you forgotten that old way of 
yours, when with scales in hand you used to sell (your goods) in (your) 
warehouses ?” (As) my expeditions in that direction were frequent, it 
was at that time possible (for me) to drive you back to (your own) country. 
The Hindus, however, being magnanimous by nature, I protected you. 
Have you not thus been laid under deep obligations ? Make, then, your 
subjects, who are my own children, happy. It will be good for (your) 
reputation if you show your gratitude now by discharging this debt (of 
obligation). 

Mark of the Bhawani Sword. 

II. 

The Shri Shivaji-coronation festival here commenced on Saturday, 
the 12th instant, and was brought to a close last night. The temple of 
Vithal, near the Lakdipul (i.e., wooden bridge), was decorated in an 

— ■ i 

(1) The eldest sister of Fortune ; Miss Fortune ; misfortune personified. 

(2) “ Second lives,” i.e., beloved. 

(3) Meaning, they take only one meal a day. (4) A sacred place. 

(5) A eaored grass used in 6aorifices, &o. 

(6) The text of these words literally means “ oblique vision.” 
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excellent style for the festival. An image of Shri Shivaji on horseback 1897 
was installed and around (it) were arranged pictures of Shri Shivaii Sep. 24. 

Maharaja drawn by different artists. The pioture drawn specially for this 

festival by Mr. Pimpalkhare, the accomplished looal artist, representing the ORIGINAL 
incident of Samarth Ramdas Swami and Shri Shivaji Maharaja meeting CRIMINAL, 
in che jungle at the foot of Sajjangad and the Samarth exhorting Shri 
Shivaji; and the“busb” of the Maharaja executed by Mr. Bhide, were 
worth seeing. (Some) students having recited pada (songs) in praise 
(of Shivaji) at the commencement of the festival, Professor Praranjpe 
read the Puran. He had for the text of his Puran (reading) the story 
in the Mahabharat, about the exasperation on (his) return (home) of 
the ambitious Suyodhana at the sight of the Rajasuya sacrifice (1) 
performed by Dharmaraja, his thoughts in that connection (and) the 
conversation he had with Shakunimama and Dhribarashtra (on the 
subject). The Puran reader having, with a view to give (bis audience 
a clear idea of the Rajasuya sacrifice, compared it with the Diamond 
Jubilee, commenced the Puran (reading), observing, by way of an 
exordium, that his was not an attempt to uphold (or justify) what 
Duryodhana did, bub [116] (only) to lay before them the (2) philoso- 
phical enquiry pursued in the Mahabharat as to the potency and 
quality of ambition which inspires all beings, and the innate power it 
has of elevating a country or a party. Professor Paranjpe’s style of 
speaking is vigorous and impressive, (and) therefore the excellence of 
the most beautiful picture which Shri Vyasa has depicted of an ambi- 
tious mind was on this occasion well impressed upon the minds of 
(his) hearers by the Puran reader.(3) “ Discontent is the root of 
prosperity ; bub contentment destroys prosperity.” These maxims were 
the sum and substance of the Puran (reading). The dissertation as to 
how a man, even in affluent circumstances, prefers death in his exaspera- 
tion to the indignity of being trampled under foot by his enemies, and 
how a discontented man secures co-operation and makes up for the lack 
of arms (and) missiles by (his) craftiness and other matters, was 
specially impressive. After the Puran (reading) was over, Professor 
Jinsiwale very earnestly requested the audience to study the Mahabharat. 

Professor Jinsiwale on this occasion said that the reason why Shri 
Shivaji Maharaja should be considered superior to Caesar (and) Napoleon 
was that, while the great men of Europe were actuated by ambition alone, 
like Duryodhana, the uncommon attributes displayed by our Maharaja 
were nob the blaze of the fire of ambition or discontent, but were the 
outcome of the terrible irritation at the ruin of his country and religion 
by foreigners. After the (reading of the) Puran there was a Kirtan (4) 
by the pious Matangi Bava at night. The verses composed by the 
Bava himself on the coronation (of Shivaji) were couched in simple 
language, and as the Bava had all the accompaniments required for the 
Katha (5) with him, the Katha (5) was very much enjoyed. (6) Veda 
Shastra Sampanna (6) Matangi had specially come here from Satara for 
this Katha (5). 

On the morning of the second day there were athletic sports in 

(1) A sacrifice performed by a universal monarch attended by his tributary princes. 

(2) This may also be thus rendered: — “but (only) to lay before them, in an ele- 
mentary form, the enquiry pursued in the Mahabharat,” &o. 

(3) This text is in 8anskrit. 

(4) Celebrating the praises of a god with musio and singing. 

(5) A legend of the exploits of some god related with music and singing. 

(6) Learned in the Vedas and Shastras. 
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Vinchurkar’s Wada. The students of the New English School and the 
' ‘ ^ufcan Marathi Yidyalaya and the other schools acquitted themselves 

Original * red,fcabl >" in their performance with Indian clubs and on the malkhamb (l). 
rinTn*™ ™ be students °f tlle New School showed themselves to be proficient 
CRIMINAL, m playing kathi (2), dandpatta (3), bothati (4), &e. We hope that the 

22 B. 112. s ^ u denfs of other schools will follow their example (in this matter). The 

students attending the various schools as well as the people attending the 
gymnasia at this place will not find abetter occasion than the festival (of 
the anniversary) of Shivaji's birth for exhibiting their skill in manly (.11 7j 
sports. If the managers of the various schools take concerted action in 
this matter, it is likely to give special encouragement to physical and 
manly sports amongst boys. We hope that this our suggestion will be duly 
considered by the principals of different schools. Well, on the night of 
the sarao day a lecture on the subject of “ The killing of Afzulkhan ” was 
delivered by Professor Bhanu, under the presidentship of Mr. Tilak. The 
Professor ably refuted the charge of “murder” which English historians 
bring against Shri Shivuji Maharaja. The Professor has abundant (or 
strong) evidence in his possession (to prove) that Pantoji Gopinath was 
not a servant of Afzulkhan, but was from the first a servant of Shri Shivaji 
Maharaja. (5) Professor Bhanu having no permission to publish the 
papers relating to this matter for two years (more), did not place his 
(documentary) evidence on this (subject) before the meeting (5), It is, 
therefore, evident that the charge of treachery brought against Pantoji 
Gopinath is literally false. How was it possible for the Maharaja even to 
imagine that Afzulkhan, who had undertaken on oath either to Feize 
(Shivaji) and bring him alive or to kill him and bring his head co BijaDur, 
and who had on (his) way trodden under foot the goddess of Tuljapur and 
the Vithoba of Pandharpur, meant really to treat with him? What treachery 
did the Maharaja commit if he went to meet Afzulkhan on the machi (6) 
of Pratapgad after making every prenaration for battle for his (own) safety ? 
The English historians assert that the Maharaja was the first to thrush in 
the tvaghnakhs (7), but we see it stated in two bakhars {i.e , memoirs), one 
of them written thirty years after the death of the Maharaja and the 
other about a hundred yeais after (his) death, that Afzulkhan was the first 
to strike (Shivaji). Even if we assume that the Maharaja was the first to 
strike Afzulkhan, what right has any writer to call that man a “ murderer ” 
who. while nine years of age, had divine inspiration not to bow down his 
head in the slightest degree before the Musalman Emperors ? If Mazzini 
of Italy dons a mourning dress from (his) ninth year for the loss of the 
independence (of his country), why should not the Maharaja even at a 
tender age be stirred to put forth prodigious efforts for protecting (8) 
the walking and speaking depositories of knowledge (8) and the kine 
which are the living index of our prosperity ? How can English 
writers have the audacity to belaud Ciive and Warren Hastings, who were 
incomparably inferior to the Maharaja and whose careers were fraught 
with foul deeds ? Is it not a deliberate outrage to the purity of truth that 

(1) A pillar on which the athletes perform their feats. 

(2) A stick. 

(3j Exercise with a fencing stick in one hand and the weapon oalled “patta” iru 
the other. 

(4) A staff of bamboo with a top-knot or bunch of cloth. 

(5) These brackets are in the original. 

(6) Level ground at th6 foot or between th6 foot and summit of a mountain. 

(7) A weapon resembling a tiger’s claw. 

48) i.e., the Brahmans. 
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the pen of the same English writers, whose (code of) morality refrains 189/ 
from applying the epithet “ rebel ” in speaking of Washington, calls Bbp- 24. 
Shivaji a rebel ? The history of Europe cannot show even a single upright /^ RTaINAT 
man of Shivaji’s type. History will find fault with Shivaji, (but) from 
the point of view of ethics his act does not^merit censure. How oan CR IMIN AL 
the European science of ethics, which has the greatest good of the 2 2 B. 112. 
greatest number ” as its basis (or principal axiom), condemn Shivaji for 
abandoning a minor duty for the purpose of accomplishing the major one? 

[118] In the Mahabharab a man of this type is called Buddha (1). The 
Professor concluded (his discourse on) the original theme with the doclaia- 
tion that even if (the Maharaja) bad committed five or fifty more faults 
(? crimes), more terrible than those which historians allege Shivaji com- 
mitted, he would have been just as ready as at that moment to profoundly 
prostrate himself a hundred times before the image of the Maharaja • 

At the conclusion of the lecture Professor Bhanu said : Every Hindu, 
every Maratha, to whatever parky he may belong, must rejoice at this 
(Shivaji) festival. We all are striving to regain (our) lost independence, 
and this terrible load is to be uplifted by us all in combination. It will 
never be proper to place obstacles in the way of any person who, with a 
true mind, follows the path of uplifting this burden in the manner he 
deems fib. Our mutual dissensions impede our progress greatly. If any 
one be crushing down the country from above, cub him off ; but do not 
put impediments in the way of others. Let bygones be bygones ; let us 
forget them and forgive one another for them. Have we not had enough 
of that strife, which would have the same value in the estimation of great 
men as a fight among rats and cats? All (2) occasions like the present 
festival, which (tend to) unite the whole country, must be welcome, bo 
saying the Professor concluded his speech. Afterwards Professor Jinsiwale 
said : If no one blames Napoleon for committing two thousand murders in 
Europe, (and) if Oiesar is considered merciful though he needlessly com- 
mitted slaughters in Gaul (France) many a time, why should so virulent 
an attack be made on Shri Shivaji Maharaja for killing one or two 
persons ? The people who took part in the French Revolution denied that 
they committed murders and maintained that they were (only) removing 
thorns from (their) path. Why should not the same principle (? argument) 
be made applicable to Maharashtra? Being inflamed with partisanship, 
it is not good that we should keep aside our true opinions. It is true that 
we must (i.e., should not hesitate to) swallow down our opinions on any 
occasion when an expression of them might be thought detrimental to the 
interests of the country (i.e., nation), but no one should permit bis real 
opinions to be permanently trodden under foot. Professor Jinsiwale con- 
cluded his speech by expressing a hope that next year there wi.i be 
witnessed greater unity amongst the various parties in Poona on the 

occasion of this festival. , ^ . 

After the conclusion of Professor Jinsiwale s speech, tne President, 

Mr. Tilak, commenced his discourse. It was needless to make fresh his- 
torical researches in connection with the killing of Afzulkhan. Lot us even 
assume that Shivaji first planned and then executed the murder of Afzul- 
khan. Was this act of the Maharaja good or bad ? This questiou which 
has to be considered should not be viewed from the standpoint of even the 
Penal Code or even the Smritis of Manu or Yagnyavalkya, or even the 


(1) Means, in Sanskrit, “ enlightened.” 

(2) This sentence may also be rendered thus : 
the whole country, the better.” 


11 The more the occasions like. . ... 
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8ep 9 1 svsfceml 68 tLT^V^VT 13 iD fch ° Western and ea9fcern 

s > sfcems - The laws which bind society are for common men like [1191 

ORIGINAL ^ our ? e ves , and myself. No one seeks to trace the genealogy of a 

Criminat n ' S1 ' ; i 10 ' ^ aStG ?• gul 6 Upon a kine - Great men are above the common 
Criminal, principles of morality. These principles fail in their scope to reach the 

22 B, 112. pe< j esU ! lot great men. Did Shivaji commit a sin in killing Afzulkhan 

ffcseif >W ShrTmat a KHsh ^ ^ '> Ue9 A ion .°. an , ba foUDd ‘be Mahabharat 
Itseif. Shrimat Krishna s advice (teaching) in the Gita is to kill even 

OU 1 teachers (and) our kinsmen. No blame attaches (to any person) if (he) 

deed°T S S e hri S sTi tb0U \T e 'h g actuat , ed by a desire to rea P fruit (of bis 
void of hi," Sh r ] Maharaja did nothing with a view to fill the small 
voio of bis own stomach he., from interested motives). With benevolent 

"r be , murdered Afzulkhan for the good of others. If thieves enter 

out t«irM W8 a‘T 0 (sufficient) strength in our wrists to drive them 

f'nd h 6 W d w ,' tbo “ t he81tat ‘ on shut them up and burn (1) them alive. 
God has not conferred upon the Ulenchhas (2) the grant inscribed on a 

copperplate of the kingdom of Hindustan. The Maharaja strove to drive 

them away from the land of his birth ; he did not thereby commit the sin 

of coveting what belonged to others. Do not circumscribe your vision 

hteh olm 8 ‘ D | a W6 ° f the PeDal Code ' eDter int0 the extremely 

f.h atm osphere of „he Shrimat Bhagavatgita, and (then) consider the 

actions of great men. After making the above observations in connection 

with the original theme. Mr. Tilak made the following remarks relating to 

the concluding portion of Professor Bhanu’s address : — A country which 

u.c.. a people who) cannot unite even on a few occasions should never hope 

to prosper. Bickerings about religious and social matters are bound 

to , s ““ d « ath ; but it is most desirable that on one day 

out of the 365 we should unite at least in respect of one matter. To be 
one m connection with Shivaji does not mean that we are completely to 
forget our other opinions. For quarrelling there are the other days of 
course. We should not forget that Bam and Ravan felt no difficulty 
w 7 9 c v L er meet in the same temple on the occasion of worshipping (the 
j kpankar. After the lecture, pada (verses) of tbe Sanmitra Samai 
and Maharashtra Mela were sung, and this brought the second day’s 
(celebration) to a close. 

On the third day Professor Jinsiwale delivered a very long lecture, 
which was replete with information. As it is not at all possible to com- 
press Professor Jinsi wale's address in a brief space, we cannot give even 
a summary of it to-day. We are glad to say that the Kirtanot the pious 
Ghamande was, as usual, worth hearing. He took up the same story 
(subject) of tne assassination of Afzulkhan, and though it was (narrated) 

'\t h * °o sfc ^. e ’ was °* n0W Noughts, as is usually the case 
with the jLJava ( z.e. t preacher). 

Other articles and extracts from the Kesari and from another 

newspaper called the Mahmtta (of which the first accused was [120] 

also the publisher and proprietor) of dates prior to the 15th June, 

1«97 were put in evidence to show animus on the part of the accused. 

Articles were put also in evidence by the defence to show that the accused 

were not actuated by any intention to excite feelings of disaffection to the 
Government. 

(1) The text of burn alive ' may on the authority of Molesworth’s Dictionary be 
translated oppress or torment (them) exceedingly.’ 

(2) The generic term for a barbarian or foreigner, that is, for one speaking any 
language but Sanskrit and not subject to the usual Hindu institutions, 
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Lang (Advooate-General), Macpherson and Strangman, for the 
prosecution. 

Pugh and Davar appeared for the first acoused. 

The second accused was not defended. 

bang in opening the case read S. 124-A of the Penal Code and as to 
the meaning of the word " disaffection ” referred to the definition given in 
Johnson’s Dictionary, Webster’s Dictionary, &c., viz., dislike, disgust, 
unfriendliness, ill-will, alienation, disloyalty, hostility, &c., and to the 
construction of it by Petheram, C. J., in his charge to the jury in the case 
of Queen-Empress v. Jogcndra Chunder Bose (1). 

In commenting upon the extracts from the Kesari he said there was 
nothing necessarily disloyal in celebrating the anniversary of Shivaji, who 
was unquestionably a great and distinguished man, but he contended that 
advantage had been taken of the celebration to use language with reference 
to the British Government which was intended to excite disaffection, and 
to inoite those who heard and read the speeches and articles contained in 
the Kesari to follow the example of Shivaji and overthrow British rule. 
That was plainly the object of the accused. In order to show the intention 
he referred to an extract from the Kesari of May 4th, 1897, which appeared 
in the form of a letter signed Ganesh.’ 

Pugh objected that a letter addressed to a newspaper could not be 
used to show the animus or intention of the editor or publisher of the 
paper. Letters appearing in newspapers often give expression to opinions 
which are not the opinions of the editor and publisher. 


1897 

SEP. 24. 

Original 

Criminal. 

22 B. 112. 


Lang contra , contended that all contributions to the paper which 
appeared' ’ia it were accepted by the publisher and might be used 
[121] in evidence against him. These contributions were of the same 
tendency and expressed the same opinions as wore found in the articles 
for which the editor and publisher was necessarily responsible. 

[STRACHEY, J. — I do not think that I can exclude the evidence. As 
in cases of defamation, the proprietor and publisher would be liable for 
articles or letters published by him, though purnorting to be signed by 
outsiders and, therefore, I think that such contributions are admissible to 
show his’ intention and animus, as well as articles purporting to represent 
the views of the paper. It is, of course, open to the accused to put in 
any contributions of a different tendency which he may have published, 
and so to show that those put in by the Crown do not express his 

mtei^onJ ^tinning, tQ Qfjher ar ti c les which, he submitted, drew 

a comparison between the condition of the people under Shivaji and 
under British rule, altogether unfavourable to the latter, and contended 
that they were published for the purpose of exciting disaffection against 

the latter. . ,, _ . , . , , . , 

He argued that one of the articles in the Kesari on which the charges 

were framed contained a clear attempt to justify political assassination. 

It was significant that within a week of the publication of these articles, 

Mr Averst and Mr. Rand were murdered at Poona. He could not produce 

evidence to show that these murders were directly caused by the 

publication of these articles. It would be for the jury to form an opinion 

as to the probable effect of publishing such articles at a time when much 

excitement and distress existed in of the famine and plague 




11) 19 C. 35 (44). 
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1897 and the measures which the Government had been obliged to take to 
Sep. 24. prevent the spread of the latter. 

n M At the conclusion of the Advocate-General’s speech, evidence was 

vjriginal ca lled. The firsc witness was Mirza Abas Ali Baig, by whom the 
CRIMINAL, prosecution was instituted. He said : 

22 b"Ti 2 ^ am Oriental Translator to the Government of Bombay. I 

instituted those prosecutions under the orders of Government in respect 
of these articles of the 15th June.” 

[122] Lang tendered in evidence the order given by Government 
under s. 196 of the Criminal Procedure Code (Act X of 1832) which was 
as follows : — 


Under the provisions of s. 196 of the Code of Criminal Procedure, 
Mirza Abas Ali Baig, Oriental Translator to Government, is hereby 
ordered by His Excellency the Governor in Oouncil to make a complaint 
against Mr. Bal Gangadhar Tilak, B.A., LL.B., of Poona, publisher, 
proprietor and editor of the Kesari, a weekly vernacular newspaper of 
Poona, and against Mr. Hari Narayan Gokhale of Poona, printer of 
the said newspaper, in respect of certain articles appearing in the 
said newspaper, under s. 124-A of the Indian Penal Code and any other 
section of the said Code which may be found to be applicable to the case. 

“ By order of His Excellency the Governor in Council, 


“ Poona, July 20, 1897. " 


“ S. W. Edgerley, 

“ Secretary to Government. 


Pugh objected. This order is inadmissible. It is not a sufficient 
order under s. 196, It is not in proper form. It is too vaque. It does 
not specify the articles with reference to which complaint is to be laid. 
The Kesari newspaper has beeu in existence for seventeen years. This 
order would permit a prosecution for any article which has appeared 
during all that time. A general sanction is not a good one — Queen - 
Empress v. Samavier (1). Here the order is indefinite. Ho also cited 
Reg v. Vinayak Divakar (2). 

Lang, contra. — Section 196 does not require the order to be in writing. 
The witness has sworn that he had the authority of Government 
to institute this prosecution on the two articles in the Kesari on 
which the accused was charged. That sufficiently proves the order. 
If, however, that is not sufficient, I tender a further and later order of 
Government in this matter. The document now tendered was as 
follows : — 

“ Whereas under the provisions of s. 196 of the Code of Criminal 
Procedure, Mirza Abas Ali Baig, Oriental Translator to Government, was, 
by order of His Excellency the Governor in Council, dated 26th July, 
1897, ordered to make a complaint against Mr. Bal Gangadhar 
Tilak, B.A., LL.B., of Poona, publisher, proprietor and editor of the Kesari, 
a weekly vernacular newspaper of Poona, in respect of an offence 
committed by him punishable under [123] s. 124-A of the Indian Penal 
Code, and whereas under the same provisions of the said s. 196 the said 
Mirza Abas Ali Baig was bv further order of His Excellenoy the Governor 
in Council, dated the 27th July, 1897, ordered to make a complaint against 
Keshav Mahadev Bal, clerk in charge or acting manager of the Aryabushan 
Press in Poona as printer of the said newspaper Kesari in respect of an 


(1) 16 M. 469. 


(2) 8 H.H.C.R.Cr. Ca. 32. 
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offence committed by him punishable under the said s. 124-A of the Indian 189 
Penal Code. It is by order of His Excellency the Governor in Council S ep. 2 4. 
hereby declared that the said orders had and have reference to certain 
articles appearing on p. 2 of the said Kesari newspaper of issue, dated the 
15th June, 1897, under the heading or title ' Shivaji’s Utterances’ and in CRIMINAL, 
paragraph on p. 3 of the same issue beginning with th9 2nd paragraph 22 g ug. 
commencing in the 1st oolumn which said articles at the time when the 
said orders were passed were then before and under the consideration of 

His Excellency the Governor in Council.” 

Pugh . — This further order is not admissible. It is simply a declaration 
that the previous order related to the articles in question. It is not for 
the Governor in Council but for the Court to say wuat is the construction 
and meaning of the first order. 

[StraCHEY, J. — I do not think it necessary to consider the admis- 
sibility of this last document, as I must hold the order of the. 26th July to 
be sufficient and to be admissible. Under s. 196 of the Code, no Courtis 
to take cognizance of any offence punishable under Chap. VI of the Penal 
Code, in which s. 124-A occurs, unless upon complaint made oy order of, 
or under authority from the Governor-General in Council or the Local 
Government. In this case a complaint has been made of an offence 
punishable under s. 124-A, it was made by the Oriental Translator to 
Government, an order by the Local Government to the complainant lor 
the prosecution of the prisoner under s. 124-A is produced, and the 
complainant in the witness box bas sworn that he instituted the prosecution 
in respect of these articles by order of the Government. Mr. Pugh has 
objected to the order on two grounds, first, that it directs a prosecution in 
respect of certain “ articles ” and that the extracts in question do not fall 
within that description, and secondly that the order does not satisfy the 
requirements of s. 196 because it is too vague and does not specify by 
date or otherwise the extracts in respect of which action is to be taken. As 
to the first point, I am of opinion that the word * articles ” in the order 
[124] covers and was intended to cover not only articles in the strict 
sense but, generally, matter published in the paper which was considered 
objectionable. As 'to the second point, if any particular articles or any 
dates had been specified, the complainant would no doubt have been limited 
to them, but the effect of no such specification being made is to give him 
the widest latitude in selecting the matter to ba complained of. It is only 
necessary to see whether the complaint relates to matters falling within 
the words “ certaia articles appearing in fch 3 said newspaper, and it is 
•obvious that it does, and the order is, therefore, complied with. It may 
be desirable, and I think it is, that orders unler s. 196 should be expressed 
with greater particularity, but I cannot read into the section restrictions 
which are not there. The section does not prescribe any particular form 
of order, and does not even reqaire the order to be in writing. I am, 
therefore, of opinion that the order is sufficient. But even if I am wrong 
in this view, and if the order does not comply with s. 196, I am still of 
opinion that the objection must be disallowed The section says that no 
Court shall take cognizance of an offence punishable under Chap. VI of 
the Penal Code unless upon complaint made by order of or under authority 
from the Government. It is the Magistrate who takes cognizance of an 
offence upon complaint (s. 191) : the High Court takes cognizance of an 
•offence not upon complaint, but upon commitment vs. 194). Iheretore, 

this is really an objection that the Magistrate, for want of a proper order 
mnder s. 196, had no jurisdiction to take cognizance of the offence upon 
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J 8 ® 7 fclie complaint and to commit the accused for trial, and that, there being 
a _ 4, no valid commitment, the High Court has no jurisdiction to try the 

Original accused - . Bufc althou S h in general where the Magistrate has no jurisdiction 
p fco commit an accused for trial, the High Court cannot accept the commit- 

NAL . s. 532 of the Code creates an exception, and provides that in such a 
22 B. 112 . case High Court may accept the commitment if it considers that the 

accused has not been injured thereby, unless during the proceedings 
before the Magistrate he objected to the Magistrate’s jurisdiction. 
Mr. Pugh has argued that s. 532 does not apply to the absence of a proper 
older under s. 196, but I think that I am bound by the decision of the 
bull Bench in [ 125 ] Queen Empress v. Morton (1) to hold that it 
dees. In this case do objection was taken in the Magistrate’s Court, 
and I cannot hold that the accused has been in any way prejudiced. The 
object of s. 196 is to prevent unauthorized persons from intruding in 
matters of State by instituting state prosecutions, and to secure that such 
prosecutions shall only be instituted under the authority of the Govern- 
ment. I have no doubt that these proceedings have been authorized by the 
Government, and I disallow the objection.] 

Puqh t in addressing the jury for the accused No. 1, submitted that 
the articles on which the accused were charged did not fall within s. 124-A. 
Tilak had taken an independent line with regard to the measures taken 
by Government in dealing with the plague and had co-operated with 
Government in that work. His action in that respect brought him into 
opposition to the leading men of his community. That was surely not 
consistent with any attempt to cause disaffection. The articles describing 
the sufferings of the people were quite consistent with loyalty. They no 
doubt set forth grievances, but it was not seditious to do that. There 
were articles in the Eesari describing the power and resources of the 
British Government. They would Dot have appeared if the publisher was 
seeking to stir up disaffection, for they would only show how hopeless 
any attempt at revolt would be. The articles on the Jubilee showed a 
genuine loyalty. No doubt there were articles in praise of Shivaji. They, 
however, only expressed a general admiration for him as a man of extra- 
ordinary power and talents. The books used in the schools subject to- 
Government inspection used expressions about Shivaji as strong as any 
in these articles. The object of the accused was clearly only to create a 
national sentiment, just as the Scotch and Welsh and Irish people by their 
national celebrations endeavour to keep alive and foster a national spirit. 
There was not any suggestion of overthrowing the British Government. 
That could never be attempted except by a combination of Hindus and 
Mabomedans, and praises of Shivaji were not likely to bring about such 
a combination. 

As to the meaning of s. 124-A, he referred to the speech [126] of the 

Legal Member of the Indian Legislative Council when proposing its 
enactment. 

[Strachey, J. I do not think, Mr. Pugh, you can refer to that' 
speech as showing the meaning of the section.] 

Pugh contended that the speech might be referred to, and cited, in 
support of his contention, In re Mew (2) ; The Queen v. The Bishop of Ox- 
ford (3) ; Queen Empress v. Kartic Chunder (4) ; Romesh Ghunder v. Him 


(l) 9 B. 288. 

(3) 4 Q. B.D. 525. 
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Mondal (1) ; Gopal Krishna v. Sakhojirao (2) ; Regina v. Courvoisier (3) ; 
Shaik Moosa v. Shaik Essa (4). 

STRACHEY, J. — I have no idoubfc upon the point that has been raised. 
It is clearly settled by authority. Mr. Pugh has cited both English and 
Indian cases in support of his contention. The first English case he cited 
was that of In re Mciu (5) in which it is true that Lord Westbury referred 
to a speeoh made in the House of Commons. That, however, was so far 
back as 1861. It is clear, I think, that since then in England the practice 
has beou not to refer to speeches made in the Legislature for the purpose 
of construing statutes. In the case of The Queen v. The Bishop of Oxford 
(6), which came before the Court of Appeal in 1879, Mr. Bowen, after- 
wards Lord Bowen, who was counsel for the appellant, alluded in his 
argument to the speech made by the Lord Chancellor in the House of Lords 
upon the third reading of the Public Worship Regulation Bill as an autho- 
rity upon the construction of the Church Discipline Act, which had for 
many years been law. An objection was at once taken that a report of a 
debate in Parliament was not receivable as an interpretation of a statute. 
Mr. Bowen expressly admitted that the speech to which he referred was 
inadmissible so far as it related to the effect of the bill before the House 
of Lords, but contended that he might refer to it as a statement by the 
Lord Chancellor of what the law was at the time the speech was made. 
He thus sought to use it not for the purpose of construing the bill which 
was being introduced at the time the speech was delivered, but 
[127] merely to show the then existing state of the law. The Judges 
were divided as to whether they could allow the speech to be read. Bag- 
gally, L.J., said (p. 576) that he had some doubts whether it was right to 
permit it. but, on the whole, did not object, and Thesiger, L.J., considered 
it to be “ inexpedient in a very high degree.” Bramwell, L. J., however, 
saw no objection to its being done. That case went on appeal to the 
House of Lords, and during the argument of the appeal, Lord Cairns and 
Lord Selborne expressed the strongest disapproval of the conduct of the 
Court of Appeal in allowing the speech to be cited. Their disapproval is 
not stated in the Law Reports, but in the Law Journal Report(7) ; see also 
South Eastern Railway Co. v. Railway Commissioners^). It will be 
observed that even those Judges of the Court of Appeal who allowed the 
speech to be cited, only allowed it for the purpose of construing a statute 
in force at the time when the speech was made. They never suggested, 
any more than counsel had done, that it might be cited as an authority 
for the construction of the bill before the Legislature. The language of 
one of them at least strongly implies the contrary. That is what 
Mr. Pugh desires to do here. He wishes to refer to Sir James Stephen’s 
speech for the purpose of construing the section which he was then pro- 
posing to introduce into the Penal Code. That, I think, upon the 
authority of the English cases he cannot do. 

But in India the law is now quite clear. It is true that there have 
been decisions in the Courts in India in favour of allowing the proceedings 
in the Legislative Council to be referred to for the purpose of construing 
an Act, but the Privy Council in a case decided so recently as 1895 ( The 
Administrator General of Bengal v. Premlal (9)), has held that this ought 
not to be done. If there has been a practice to the contrary in the Courts 


1897 

SEP. 24. 

Original 

Criminal. 

22 B. 112. 


(1) 17 O. 852. (2) 18 B. 133. 

(4) 8 B. 241 (247). (5) 31 L. J . Bkey 87. 

(7) 49 L.J. (Q- B.) 578, Julius v. Bishop of Oxford. 
(9) 22 1. A. 107. 


(3) 9 0. and P. 362. 

(6) 4 Q B. D. 534. 

(8) 50 L.J. (Q. B ) 203. 
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in India, that practice is wrong and cannot be permitted any longer. I 
am bound by this decision of the Privy Council, and I must hold that it 
is inadmissible to take as an aid in the construing of an Act the proceed- 
ings in the Legislative Council which resulted in the passing of that Act. 
But if I wero free to consider the question [l28] apart from authority, 
I may say that I agree entirely with the judgment of Edge, C. J., in 
K(uhr Buksk v. Bhawani (1) in which he condemned the practice of 
referring to the proceedings in the Legislature in order to ascertain 
the meaning of an Act. I think with him that “ if Judges were to 
allow their minds to be influenced in the construing of a statute by 
debates in Parliament or reports of Select Committees or other bodies 


on the bill, statute law would be reduced to confusion, and instead 
of there being one principle of construction of statutes well understood by 
lawyers the construction of statutes would be reduced to no principle at 
all.” Mr. Pugh can, of course, read any passages from Sir Jame 9 Stephen s 
speech as a part of his address, and as stating bis own argument in words 
which he adopts as his own, but he cannot cite them as Sir James 
Stephen’s opinion and as authority showing the construction to be put 
upon the section. 


Pugh, continuing, read passages from the speech of Sir James Stephen 
in the Legislative Council when proposing the enactment of s. 124-A as 
part of his argument to show that the section was really intended to punish 
an attempt to create a rebellious spirit against Government. The 
Advocate General had referred to dictionaries for the meaning of the word 
disaffection,’ but the question here was not as to the etymological 
meaning of the word ‘ disaffection,’ hut as to its meaning as defined by 
law. The jury should take a generous and liberal view of the articles on 
which the accused was charged. He referred to Cave, J.’s judgment in 
Reg v. Burns (2) ; the summing of Fitzgerald, J., in the Queen v. 
Sullivan (3) ; Queen-Empress v. Kahanji (4). 

The Judge then charged the jury as follows: — 

Strachey, J. — Gentlemen of the Jury, — The two accused, Bal 
Gangadhar Tilak and Keshav Mahadov Bal, are here arraigned before you 
upon two charges. Each of them is charged, in the first place, with having 
excited feelings of disaffection towards the Government established bylaw 
in British India. Each of them is also charged with having attempted to 
excite feelings of disaffection towards the Government established by law in 
British [129] India. And they are charged with doing'these things by means 
of certain articles appearing in a newspaper called the Kesari of the 15th 
June of this year. Before going into any other part of the case, it is 
necessary to explain to you what is the responsibility of these persons, if 
any attaches to them, in respect of these articles ; and, secondly, we will 
proceed to consider what is the nature of the offence with which they are 
charged. I have directed that copies of s. 124-A of the Indian Penal 
Code should be distributed among you, and if they have not already 
been distributed, this will presently be done. The section, you will 
observe, defines the offence of exciting or attempting to excite, feelings 
of disaffection. It has been held by the late Chief Justice of Calcutta, 
Sir Comer Petheram, that it is not only the writer of the alleged seditious 
article but whoever uses in any way words or printed matter for the 
purpose of exciting feelings of disaffection to the Government that is liable 


(1) 14 A. 145 (150). 

(3) 11 Cox. Cr. Oa, 44. 
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under the section, whether he is the actual or nob ; and I entirely npreo 1897 
with him. The question is, whether the accused used words printed in Sei\J 24. 
a newspaper for the purpose of exciting disaffection towards tho q RIGINA i» 
Government. That is what you have to oonsider. p 

The matter complained of consists of two articles published in i>he 

Kesari of the 15th June. As to the preliminary question of the connec- 22 B 112 
tion of the accused with these articles, I will take the case of tho prisoner 
Tilak first. The Kesari is a weekly paper, published in Marathi every 
Tuesday at Poona. It has a considerable circulation, having six or seven 
thousand subscribers not only in Poona, but in many other places, 
including Bombay. This particular issue of the 15th June contained these 
two articles and it was sent by post from the office at Poona to the subscri- 
bers in Bombay and elsewhere. So the paper’s publication extended 
to Bombay. I only mention this matter of publication in Bombay, 
because it gives this Court jurisdiction to try this case. Sending the news- 
paoer by post from the office where it is published to other places constitutes 
in law the publication in Bombay or any other place to which it is so sent. 

It is nob denied by the defence that there was this particular publication 
in Bombay. It is in evidence that a copy of the paper containing these 
articles was sent from the office, and posted at Poona on the 15th, and 
[130] reached a particular subscriber at Bombay on the 16th of June. 

The prisoner Tilak is the proprietor and editor of that paper, and be is 
also the publisher. He has not attempted to dispute that, but has ad- 
mitted it. He has also, in his statement before the committing Magis- 
trate admitted that he was cognisant of the fact that the paper was des- 
patched to various places, including Bombay. It is further in evidence 
that before any matter is published in the Kesari , proofs are submitted 
to him. Upon the evidence you would be justified in holding that he is 
the publisher of this Daper, and also the publisher of these particular arti- 
cles in the paper. He has signed a declaration under an Act which the 
Legislature passed in 1867, and that declaration is in evidence. The Act 
reauires the publisher of every newspaper to make a certain declaration 
that he is the publisher of it. The declaration in regard to the Kesari 
was made by Tilak some time in ]887. The law says that that may be 
taken as sufficient prima facie evidence that the person signing the declara- 
tion is the publisher of every part of any paper bearing a name corres- 
ponding to that mentioned in the declaration. And, therefore, under that 
Act in the absence of any evidence to the contrary, you will be justified 
in holding that the prisoner Tilak was the publisher of every article and 
every word in the Kesari. He published it ihrough his servants ; and it 
must be taken as a fact, until the contrary is proved, that he authorised 
them not only to print it, but to give it out to the world and to distribute 
it in Poona and various other places, among them being Bombay. You 
will be justified in holding, in the absence of any evidence to the contrary, 
that Tilak was the publisher, and that he published these particular arti- 
cles at Bombay by causing the paper containing them to be sent to and 
distributed in Bombay through his agents on the 15th of June. The 
prisoner has not disputed, but on the other hand has boldly avowed, his 
connection with the paper. He has not attempted to shirk any respon- 
sibility which attaches to him in respect of these articles. So much 

with regard to the responsibility of Tilak. 

Now I turn to the question of the responsibility of the other accused 

person Bal, who takes up a different position altogether. He has admit- 
ted in the statement which he has handed to the [131J Court that he 
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Bep 24 f WaS th ® a ? fcia S ““«» of the pa P 0r iD Juns last. He had been acting 
__ or son f t,ma m Place of the substantive holder of the office, who had 
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Criminal t p9r ?°“; l Le ^ ers signed by him “for manager” have been putin. 
• To one letter he describes himself as ‘ acting manager.” He was head 

22 B. 112 . primer also of the Arya Bhushan Press, where the Kesari and the Mahratta 

also belonging to the prisoner Tilak. are printed. As the acting manager 

lie superintended the printing of the paper, because he was also acting 

printer. He is not the registered printer. It is further in evidence, and 

witnesses for the Crown have told you, what was the practice in the 

office with regard to printing matter for publication. Bal used to receive 

manuscripts, and he used to make them over to the compositors, and 

when proofs were handed to him he sent them to Tilak. He does not 

deny that. He is the officiating manager, he is the officiating printer, 

and bo i 3 the person through whose hands proofs ordinarily passed, and 

he was occupying that position on the 15th of June. Observe what he 

says in his statement that, although the proofs passed through his 

hands, it was not his business to correct them. He says that be was a 

paid servant, receiving only Rs. 30 per month. It was not his duty to 

pay attention to or correct the proofs that passed through his hands, 

which were corrected by a corrector and then submitted to Tilak. That 

statement of his is borne out by the evidence of the witnesses for the 

Crown. The witnesses say that it was not his business to examine 

the proofs. They were corrected by a corrector. That, in a nut-shell, 

is the evidence of the part taken by the second accused iu bringing 

out these articles. . Apparently the literary department was not under his 

control. That being the state of facts, how have you to deal with the 

question of his responsibility? You have to deal with it in this way. 

As he was the manager and superintendent in bringing out the matter 

w uch was distinct from having a control over the literary department 

—as he was the printer of it, you may presume that he was acquainted 

with what he was printing and distributing. You have to find whether 

he authorised the insertion of these articles or their distribution. It 

is a pure question of fact. If you are not satisfied that [132] the 

prisoner was cognisant of the particular articles, or that he directed 

or authorised the insertion or distribution of them, then I will advise 

you to find him not guilty, because you must have regard to the section, 

which requires distinct proof by the Crown against him. You must 

be satisfied that for printing or using the words that wore published, 

he was responsible, and that he used those words for the purpose of 

exciting disaffection. If you come to the conclusion that he knew nothing 

about these articles, then it is a question for you to consider whether you 

can properly say that he used those words with that purpose in his mind. 

It is entirely for you to consider whether you believe Bal’s uncontradicted 

statement that he was absolutely ignorant of what appeared in these 
articles. 

But this does not apply to Tilak. He stands in a different position. 
Tilak was the proprietor and publisher of the paper, and he must be taken 
as authorising the publication of everything appearing in the paper. No 
evidence has been called on his part to refute or rebut that position. He 
must be presumed to have been cognisant of what was published in his 
paper. If you are satisfied that the two prisoners, or either of 

them, are responsible for the publication of these two articles in the 
Kesari the next question is whether that makes either of them guilty 
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of an offence under s. 124-A of the Penal Code. Did they or either 1897 
of them, by means of the articles, excite or attempt to excite in their Sep. ‘24. 
readers feelings of disaffection to the Government established by law in “ 

British India? That is a question of the meaning and effect of the GRIGI 
artioles, and the intention of the accused in publishing them, and it is CRIMINAL, 
entirely and exclusively a question for you to decide. But there is a pre- b~i12 
liminary question to be considered, and that is, what is the meaning of 
s. 124-A of the Penal Code, and what is the nature of the offence which 
it makes punishable ? That preliminary question is for me to decide. 

The Code oi Criminal Procedure requires you to accept from me the 
explanation of the section and of the offence — if my explanation is wrong, 
the responsibility rests upon me and me alone — and it is then for you to 
determine, upon the evidence before you, whether the facts constituting 
the offence as explained by me have been established, and whether the 
prisoners are guilty or not. 

[133] Now, I come to deal with the law as contained in s. 124-A of 
the Indian Penal Code, and before I read it I would point out that there 
are certain matters which I shall ask you to dismiss altogether from your 
minds. In the first place, in construing the section I do not propose to 
discuss the English law of seditious libel, though I have most fully consi- 
dered the cases to which Mr. Pugh has referred, and the writings of Sir 
James Stephen and others on the subject. I believe that the explanation 
which I shall give you is not in any way inconsistent with the best 
English authorities ; but in England the offence of seditious libel is not a 
statutory offence defined by Act of Parliament, but a common law mis- 
demeanour elaborated by the decisions of Judges. In this country the 
law to be applied is the Penal Code. I will now ask you to look at the 
section and' the way it is worded. It says : “ Whoever by words, either 

spoken or inteuded to be read, or by signs, or by visible representations, 
or otherwise, excites or attempts to excite feelings of disaffection to the 
Government established by law in British India, shall be punished with 
transportation for life, or for any term, to which fine may be added, or 
with imprisonment for a term which may extend to three years, to which 
fine may be added, or with fine.” To the above is appended the following 
explanation “ Such a disapprobation of the measures of the Government 
as is compatible with a disposition to render obedience to the lawful 
authority of the Government, and to support the lawful authority of the 
Government against unlawful attempts to subvert or resist that authority 
is not disaffection. Therefore, the making of comments on the measures 
of the Government with the intention of exciting only this species of 
disapprobation is not an offence within this clause.” You will observe 
that the section consists of two parts : first, a general clause, and then an 
explanation. The object of the explanation is a negative one, to show 
that certain acts which might otherwise be regarded as exciting or 
attempting to excite disaffection, are not to be so regarded. We must, 
therefore, first consider the first or general clause of the section by itself, 

and then see how far the explanation qualifies it. 

The offence as defined by the first clause is exciting or attempt- 
ing to excite feelings of disaffection to the Government. [134J What 
are " feelings of disaffection”? I agree with Sir Comer Petheram in the 
Bangobasi ca se that disaffection means simply the absence of affection (1) . 

(1) This should have been “the contrary of affection” ; see I.L.R. 19 Calc, at p. 44. 
“Disaffection means a feeliog contrary to afleotion, in other words, dislike or hatred. 

' “Disaffection” is defined in The New English Dictionary as absence or alienation of 
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original That is what the law means by the disaffection which a man must not 
CRIMINAL, excite or attempt to excite ; he must not make or try to make others feel 

enmity of any kind towards the Government. You wiil observe that the 
amount or intensity of the disaffection is absolutely immaterial except 
perhaps in dealing with the question of punishment if a mao excites 
or attempts to excite feeling of disaffection, great or small, he is guilty 
under the section. In the next place it is absolutely immaterial whether 
any feelings of disaffection have been excited or not by the publication in 
question. It is true that there is before you a charge against each prisoner 
that- he has actually excited feelings of disaffection to the Government. If 
you are satisfied that he has dene so, you will, of course, find him guilty. 
But if you should hold that that charge is not made out, and that no one 
is proved to have been excited to entertain feelings of disaffection to the 
Government by reading these articles, still that alone would not justify 
you in acquitting the prisoners. For each of them is charged not only 
with exciting feelings of disaffection, but also with attempting to excite 
such feelings. You will observe that the section places on absolutely the 
same footing the successful exciting of feelings of disaffection and the 
unsuccessful attempt to excite them, so that, if you find that.'either'of the 
prisoners has tried to excite such feelings in others, you must convict 
him even if there is nothing to show that he succeeded. [135] Again, 
it is important that you should fully realize another point. The 
offence consists in exciting or attempting to excite in others certain bad 
feelings towards the Government. It is not the exciting or attempt- 
ing to excite mutiny or rebellion, or any sort of actual disturbance, great 
or small. Whether any disturbance or outbreak was caused by these 
articles, is absolutely immaterial. If the accused intended by the articles 
to excite I'ebellion or disturbance, his act would doubtless fall within 
s. 124-A, and would probably fall within other seotions of the Penal Code. 
But oven if he neither excited nor intended to excite any rebellion or 
outbreak or forcible resistance to the authority of the Government, still 
if he tried to excite feelings of enmity to the Government, that is sufficient 
to make him guilty under the section. I am aware that some distinguish- 
ed persons have thought that there cau be no offence against the section 
unless the accused either counsels or suggests rebellion or forcible resist- 
ance to the Government. In my opinion, that view is absolutely opposed 
to the express words of the section itself, which as plainly as possible 
makes the exciting or attempting to excite certain feelings, and not the 
inducing or attempting to induce to any course of action such as rebellion 
or forcible resistance, the test of guilt. I can only account for such a 
view by attributing it to a complete misreading of the explanation attached 
to the section, and to a misapplication of the explanation beyond its true 
scope. Lastly, the authority or institution against which it is an offence 
to excite or attempt to excite feelings of disaffection is “ the Government 
established by law in British India.” What is the meaning of that 

affection or kindly feeling, dislike, hostility, politicial alienation or disoontent, a spirit 
of disloyalty to the Government or existing authority;” in Latham's edition of Johnson 
as “dislike, ill-will, want of zeal for the Government, wane of ardour for the reigniDg 
prince in Webster as “state of being disaffected, alienation or want of affection oc 
good-will, unfriendliness, disloyalty,” with synonyms “dislike, disgust, unfriendliness, 
ill-will, alienation, disloyalty, hostility.” — A. S. 
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expression ? Ib moans, in my opinion, British rule and its representatives 
as suoh, — the existing political system as distinguished from any parti- 
cular set of administrators. The result is that you have to apply this 
tost to the case of each of these two prisoners : did he, by these articles, 
try to excite in the minds of their readers feelings of disloyalty or enmity 
to the Government? 

Now I come to the explanation to s. 124-A, and the question is how 
far it quilifies the section as just explained by me, and whether ib sup- 
plies you with any other test to apuly to these articles. Let us read 
the explanation again: — " Such a disapprobation [136] of the measures 
of the G ivernment as is compatible with a disposition to render obedi- 
ence to the lawful authority of the Government, and bo support the lawful 


1897 

Sep. 24, 

Original 

Criminal. 

22 B. 112. 


authority of the Government against unlawful attempts bo subvert or 
resist that authority, is not disaffection. Therefore the making of 
comments on the measures of the G >vernmeot with the intention of 
exciting only this species of disapprobation, is not an offence wir.hin this 
clause.” Let us consider each part of thi3 explanation, as we have 
considered each part of the first clause. Ooserve first that, as I have 
already said, while the first clause shows affirmatively what the offence 
made punishable by the section is, the explanation s'ates negatively what 
ibis not: it says that something “ is not disaffection,” and " is notan 
offenoe within this clause.” Therefore its object is to protect from the 
condemnation pronounce! by the first clause certain acts which ib 
distinguishes from the disloyal attempts which the first clause deals with. 
The next and most important point for^ you to bear in mind is that the 
thing protected bv the explanation is “the making of comments on the 
measures of the Government ” with a certain intention. Tnis shows that 
the explanati >n has a strcbly defined and limited scope. Observe that ib 
has no application whatever unless you come to the conclusion that the 
writings in question can fairly and reasonably be const-rued as the 
making of comments on the measures of the Government.” Ib does nob 
apply to any sorb of writing except that. It doe< not apply to auy writing 
which consists nob merely of comments upon G weroment measures, but of 
attacks upon the Government itself. It would apply to any criticisms of 
legislative enactments, such as the Eoidemic Diseases Act, or any parti- 
cular tax, or of administrative measures, such as the steps taken by the 
Government for the suppression of plague or famine. But if you 
come to the conclusion that these writings are an attack not merely 
upon such measures as these, but upon the Government itself, its exis- 
tence its essential characteristics, its motives, or its feelings towards 
the p^oole then you must out aside the explanation altogether, and apply 
the first clause of the section. In the next place supposing that you 
are satisfied that these writings can fairly and reasonably be construed as 
“ comments on the measures of the Government” and not as attacks upon 
[137] the Government itself, still you cannot apply the explanation unless 
you believe that such comments were made with the intention of exciting 
only “ such a disapprobation of the measures of the Government 
as is compatible with a disposition to render obedience to the lawful 
authority of the Government, and to support the lawful authority of 
the Government, against unlawful attempts to subvert or resist that 
authority.” This, you will see, draws a distinction between attempting 
to exoite feelings of “disaffection” to the Government, and intending 
to exoie only a certain species of" disapprobation” of Government 
measures; and protects the latter only. What is the meaning of 
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1897 disapprobation” of Government measures as contrastedwith “disaffection” 
Sep. ^2 4 . to the Government ? I agree with Sir Comer Petheram that while dis- 

OumTOAr affec f io ° meaDS the absence of affection or enmity, disapprobation means 

viuuun au simply disapproval ; and that it is quite possible to like or be loyal to any 

CRIMINAL, one, whether an individual or a Government, and at the same time to 
22 B. 112. dlS4 P^ rove strongly of his or its measures. This distinction is the essence 

of the section. It shows clearly what a public speaker or writer may 
do, and what he may not do. A man may criticise or comment upon any 
measure or act of the Government, whether legislative or executive, and 
freely express his opinion upon it. He may discuss the Income Tax Act, 
the Eoidemic Diseases Act, or any military expedition, or the suppression 
of plague or famine, or the administration of justice. He may express the 
strongest condemnation of such measures, and he may do so severely, and 
even unreasonably, perversely and unfairly. So long as he confines himself 
to that, he will bo protected by the explanation.* But if he goes beyond 
that, and, whether in the course of comments upon measures or not, holds 
up the Government itself to the hatred or contempt of his readers,— as for 
instance, by attributing to it every sort of evil and misfortune suffered by 
the people, or dwelling adversely on its foreign origin and character, or 
imputing to it base motives, or accusing it of hostility or indifference to 
the welfare of the people,— then he is guilty under the section, and the 
explanation will not save him. 


The. object of the explanation is to protect honest journalism and bond 
fide criticism of public measures and institutions with [138] a view 
to their improvement, and to the remedying of grievances and abuses, and 
to distinguish this from attempts, whether open or disguised, to make the 
people hate their rulers. So long as a journalist observes this distinction, 
he has nothing to fear. It seems to me that this view of the law secures 
all the liberty wbich auy reasonable man can desire, and that to allow more 
would be culpable weakness, and fatal to the interests not only of the 
Government but of the people. But now there are other words in the 
explanation which we have still to consider. To come within the protec- 
tion of the explanation, a writing must not only be the making of comments 
on Government measures with the intention of exciting only disapprobation 
of them as distinguished from disaffection to the Government, but the 
disapprobation must be compatible with a disposition to render obedience 
to the lawful authority of the Government, and to support the lawful 
authority of the Government against unlawful attempts to-subvert or resist 
that authority.” What that means is that even exciting disapprobation 
of Government measures may be carried too far. For instance, if a man 
published comments upon Government measures which were not merely 
severe, unreasonable or uufair, but so violent and bitter, or accompanied 
by such appeals to political or religious fanaticism, or addressed to ignorant 
people at a time of great public excitement, that persons reading those 
comments would carry their feelings of hostility beyond the Government 
measures to their author, the Government, and would become indisposed 
to obey and support the Government, and if it could fairly be gathered from 
the writing as a whole that the writer or publisher intended these results 
to follow, then he would be guilty under the section and would not be 
protected by the explanation. Observe the nature of this “disposition,” 
which makes the whole difference between a “disapprobation” of measures 
which amounts to disaffection” to the Government, and a disapprobation 
which does not. It is not merely “ a disposition to render obedience to the 
lawful authority of the Government.” It is a disposition both to render 
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obedienoe and also fco support the lawful authority of the Government 
against unlawful attempts to subvert or resist it. And it is a disposition to 
support that lawful [1393 authority against unlawful attempts not only to 
"resist” it — that is, to oppose it — but also to "subvert” it — that is, to weak- 
en and undermine it by any unlawful means whatever. And, lastly, it is a 
disposition to support the Government against all such unlawful attempts 
whenever occasion may arise, not only against any particular unlawful 
attempt proceeding or impending at the time of the publication. I believe 
tbat it is an inaccurate reading of this part of the explanation, a too exclu- 
sive attention to the expressions about obodience and resistance, and an 
insufficient attention to other expressions equally important, which has 
Caused some people to misunderstand the whole section, and to imagine 
that no one can be convicted under it even if he assails the Government 
itself, and not merely Government measures, unless he counsels or suggests 
rebellion or forcible resistance. 

You will thus see that the whole question is one of the intention of the 
accused in publishing these articles. Did they intend to excite in the minds 
of their readers feelings of disaffection or enmity to the Government ? 
Or did they intend merely to excite disapprobation of certain Government 
measures ? Or did they intend to excite no feeling adverse either to 
Government or its measures, but only to excite interest in a poem about 
Shivaji and a historical discussion about his alleged killing of a Mahome- 
dan general? These are the questions which you have to consider. But 
you may ask, how are we to ascertain whether the intention of the accused 
was this, that, or the other ? How can we tell whether his intention was 
simply to publish a historical discussion about Shivaji and Afzul Khan, or 
whether it was to stir up, under that guise, hatred against the Government? 
There are various ways in which you must apDroach the question of 
intention. You muse gather the intention as best you can from the 
language of the articles ; and you may also take into consideration, under 
certain conditions, the other articles that have been put in evidence, such 
as the articles about the plague and the Diamond Jubilee and so forth. 
But the first and most important index of the intention of the writer 
or publisher of a newspaper article is the language of the article itself. 
What is the intention which the articles themselves convey to your minds? 
[140] In considering this, you must first ask yourselves what would be 
the natural and probable effect of reading such articles in the minds of the 
readers of the Kesari, to whom they were addressed? Read these 
articles and ask vourselves how the ordinary readers of the Kesari would 
probably feel when reading them. Would the feeling produced be oue of 
hatred to the Government, or would it be simply one of interest in a poem 
and a historical discussion about Shivaji and Afzul Khan and so forth ? 
If you think that the only feelings which such readers would be excited 
to are feelings of interest in a poem or a historical or ethical discussion, 
then you may presume that that is all the accused intended to excite. If 
you think that such readers would naturally and probably be excited to 
entertain feelings of enmity to the Government, then you will be justified 
in presuming that the accused intended to excite feelings of enmity or 
disaffection. As a matter of common sense a man is presumed to intend 
the natural and ordinary consequences of his acts : he cannot, speaking 
generally, say: Although this language would have the natural and 
ordinary effect of exciting feelings of disaffection, I did not when 
publishing it intend that it should do so. But in considering what sort of 
•effeot these articles would be likely to produce, you must have regard to 
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1897 the particular class of persons among whom they were circulated, and 
Bep. 24 . to the time and other circumstances' in which they were circulated. In 
junging wbat would be the natural and ordinary consequences of a publi- 
ORIGINAL cation like this, and what, therefore, was the probable intention of the 
CRIMINAL, writer or publisher, I must impress on you, as perhaps the most imporb- 
— ant point in my summing up, that you must bear in mind the time, the 

' place, the circumstances, and the occasion of the publication. An article 
which, if published in England, or among highly educated people, would 
produce no effect at all — such as an article on cow-killing — might, if 
published among Hindus in India, produce the utmost possible excite- 
ment. An article which, if published at a time of profound peace, prosperity 
and contentment would excite no bad feeling, might, at a time of agitation 
and unrest, excite intense hatred to the Government. When you are 
considering the probable effect of a publication upon people's minds, 
it is essential to consider who the people are. In my opinion, [!4lJ 
it would be idle and absurd to ask yourselves what would be the effect 
of these articles upon the minds of persons reading them in a London 
drawing-room or in the Yacht Club in Bombay; but what you have to 
consider is their effect, not upon Englishmen or Parsis or even many 
cultivated and philosophic Hindus, but upon the readers of the Kesari 
among whom thev are circulated and read — Hindus, Marathas, inhabi- 
tants of the Deccan and the Konkan. And you have to consider not 
only how such articles would ordinarily affect the class of persons who 
subscribed to the Kesari , but the state of things existing at the time, nob 
in the year 1890 or 1891, or 1892 or 1893, or even 1896, bub in June 1897, 
when these articles were disseminated among them. Then you have to 
look at the standing and the position of the prisoner Tilak. He is a man 
of influence and importance among the people ; be would be in a position 
to know what effect such articles would probably produce in their minds. 
Would then the readers of the Kesari at that time, and in the then exist- 
ing state of the country and of public feeling, regard the articles as a poem 
and a historical discussion applying no moral to the British Government 
here and now, or would they be excited by them to feelings of enmity to 
the Government ? 

But in the next place, in judging of the intention of the accused, you 
must be guided nob only by your estimate of the effect of the articles 
upon the minds of their readers, bub also by your common sense, your 
knowledge of the world, your understanding of the meaning of words, 
and your experience of the way in which a man writes when be is 
animated by a particular feeling. Read the articles, and ask yourselves, 
as men of the world, whether they impress you on the whole as a mere 
poem and a historical discussion without disloyal purpose, or as attacks 
on the British Government under the disguise of a poem and historical 
discussion. It may not be easy to express the difference in words ; bub 
the difference in tone and spirit acid general drift between a writer 
who is trying to stir up ill-will and one who is not, is generally unmis- 
takeable, whether the writing is a private letter, or a leading article, 
or a poem, or the report of a discussion. You can form a pretty accurate 
notion of what a man is driving at, or what he wants to convey, from 
[142] a perusal of the writing, and can generally tell whether the wri- 
ting is inspired by good-will or is meant to create ill-will. It is not very 
difficult to distinguish between the language of hostility and the language 
of loyalty and good-will or of criticism and comment. You must ask 
yourselves, having read the artioles, whether the writer or publisher is., 
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trying fco afcir up the feelings of his readers against the Govetnment, or 1897 
is trying to do something altogether different. If the objeot of a publioa- Sep. 24. 
tion is really seditious, it does not matter what form it takes. Disaffec- 
tion may be excited in a thousand different ways. A poem, an allegory, ORIGINAI* 
a drama, a philosophical or historical discussion, may be used for the CRIMINAL, 
purpose of exoiting disaffection, just as much as direct attacks upon s~112 
the Government. You have to look through the form and look to the 
real object; you have to consider whether the form of a poem or discus- 
sion is genuine, or whether it has been adopted merely to disguise 
the real seditious intention of the writer. Again, in judging of the inten- 
tion of the writer or publisher, you must look at th6 articles as a 
whole, giving due weight to every part. It would not be fair to judge 
of the intention by isolated passages or casual expressions without 
reference to the context. You must consider each passage in connection 
with the others and with the general drift of the whole. A journalist is 
not expected to write with the accuracy and precision of a lawyer or a 
man of science ; he may do himself injustice by hasty expressions out of 
keeping with the general character and tendency of the articles. It is 
this general character and tendency that you must judge the intention by 
looking at every passage so far as it throws light upon this. You have 
heard much discussion as to the exact meaning of various expressions in 
these articles and the best way of rendering certain passages into English. 

You must remember that there has been a dispute about the correctness 
of some of the translations which have been put before you. For most of 
you the documents that you have to deal with are, in their original form, 
in a foreign language. I do nob intend to trouble you with any criticism 
of the various renderings which are in evidence. The discussions which 
have taken place on the subject are, I assume, within your recollection. 

They no doubt were necessary, and it is important that we should, as far 
as possible, exactly understand [143] the true meaning of every word. 

Bub it would be a great mistake to let the decision of this case turn 
upon mere verbal niceties of translation or discussions as to the best English 
equivalents of particular Marathi terms. We must look at these articles, 
not a 9 grammarians or philologists might do, but as the ordinary readers 
of the Kesari would look at them — readers who are impressed not by 
verbal refinements bub by the broad general drift of an article. Two tran- 
slations have been put before you, one of which has been called a free 
and the other a literal translation. Both are equally official translations. 

What I would advise you is that wherever there is no dispute about the 
accuracy of the free translation, where its rendering has not been challeng- 
ed, you should be guided by the free translation. It is altogether a mis- 
take to suppose that because a translation is literal, it is more correct than 
the translation which is called free. It does not follow that the most 
literal translation of a passage is that which best conveys its 
meaning in English. What we want to get at is the way in which an 
ordinary reader would understand the whole article, and hence to gather 
the intention with which the article was written and published. An 
.absolutely literal translation from one language to another may give in 
the second language an extremely imperfect and really inaccurate idea of 
the meaning and spirit of the original. These documents have been 
translated by a translator of the Court, a Hindu gentleman, whose capacity 
to translate cannot for one moment be doubted. The accuracy of his 
literal rendering of the articles has not been challenged by the defence ; 
but the defence have found fault with the free translation as regards 
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certain expressions occurring in the articles. The free translation does- 
not profess to give tbe absolutely literal meaning of the words, but their 
real genuine equivalents in English. As I have said, where the accuracy 
of tho free translation is not disputed, I advise you to be guided by that : 
where there is any dispute, I advise you to compare the literal with the 
free translation, to look at the context of the disputed passage, and to 
judge, by reference to that, which conveys tho true meaning and inten- 
tion. Again, where there is a conflict of evidence as to the meaning of a 
particular expression, I would advise you to give, [144] under the usual 
rule, the benefit of any reasonable doubt to the accused. Were the 
accused publishing a harmless poem and historical discussion, or were 
they using the form of a poom and a historical discussion for the real 
purpose of exciting enmity to the Government? In dealing with this 
question, as with all others in a criminal case, you must remember to give 
the accused the benefit of any reasonable doubt, and to give the articles 
not only a fair but a liberal and generous consideration. You must 
remember that the prosecution have to establish against the accused that 
the construction of the articles which they have put forward is the true 
one. In all cases, and whether the charge is one of sedition or murder or 
any other offence, the prosecution have to prove their case ; and here they 
have to prove their construction of the articles, and to prove that the 
articles were published by the accused with the intention of exciting 
disaffection. 

I will now come to the articles, but in doing so I wish you to bear 
in mind the nature of the Shivaji controversy. (His Lordship then pro- 
ceeded to analyse and comment upon the articles on which the charges 
were drawn and also the various other articles that had been put in 
evidence, and concluded by asking the jury to give the matter an impar- 
tial consideration. He urged them to read the articles with the other 
evidence, and putting aside all prejudice from their minds, to say if 
Tilak was trying to make his readers hate the Government, or was 
commenting upon Government measures simply with the object of 
exciting a disapprobation compatible with a disposition to obey and 
support the Government, or was trying to interest his readers in a poem, 
and a historical discussion with no practical application to the present 
day. His Lordship also impressed upon the jury, in view of the 
importance of the case, to endeavour to come to an unanimous verdict). 

[The jury then retired]. 

Pugh : — May I ask your Lordship for a reservation upon two 
points. The first is whether there is any sufficient order or authority, 
within the meaning of s.' 196 of the Criminal Procedure Code, for the 
complaint made in this case ; and secondly, [145] whether this Court 
had power, notwithstanding the absence of a sufficient order or authority, 
to accept the commitment under s. 532 of the Criminal Procedure Code, 
and proceed with the trial. Then there is a third point in ^regard to the 
charge. It is a question as to the meaning of tbe term disaffection, 
and this is of very great moment. Although this is onlv the second oase 
under this section, others are pending, some in this Court and others 
outside the Court, which will come up immediately for decision. What 
I desire to put before the Court is as to the meaning of the . term 
“ disaffection.” Your Lordship has put it that disaffection is simply 
want of affection, afterwards explaining it by ill-will, dislike, and enmity, 
The point, I take it, is that disaffection is the absence of affection,: 
The poin]b I ask to have reserved is whether your Lordship's direction* 

678 



XI.] QUEEN-EMPRESS V. BAL GANGADHAR TILAK 22 Bom. 146 


to' the jury that disaffection means simply want of affection in any 
degree towards British rule or its representative, is correct. 

STRACHEY, J. — That is not quite a complete account. I was anxi- 
ous not to pin down the jury to “ absence of affection,” ( 1 ) and that 
is why I also included those other terms, enmity, ill-will and so forth, as 
to the meanings of which there may be some shadow of difference. The 
word disaffection covers, in my'opinion, all those terms. 

Pugh : — I understood your Lordship to say that disaffection was 
absence of affection in any degree, and that you illustrated it by ill-will, 
dislike, enmity. 

STRACHEY, J. — I held that disaffection was a common term embracing 
all these others. 

Pugh : — My Doint is that disaffection does not mean, as Sir Comer 
Petheram put it, “ the contrary of affection.” 

STRACHEY, J. — I have considered the various points which Mr. Pugh 
has asked me to reserve. I am of opinion that no good purpose would be 
served by reserving them, and I decline to reserve them. 

The jury by a majority of six to three found the first prisouer guilty, 

and they unanimouslv acciuitted the second. 

[116] The first prisoner, having been convicted, subsequently applied 
under cl. 41 of the Amended Letters Patent, 1865 (2), for leave to appeal 
to the Privy Council. The following is the material part of his petition: — 

“ 6 . That in the course of the said trial the said alleged sanction or 
authority to prosecute your petitioner was tendered in evidence on the 
part of the prosecution and was objected to on behalf of your petitioner 
on the ground that the same was not a sufficient order or authority under 
s. 196 of the Code of Criminal Procedure for the complaint against your 
petitioner in respect of the offence charged against him, but tho said ob- 
jection was overruled, the learned Judge holding that the said alleged 
sanction was sufficient within the said section, and that even if it was 
not, the effect, if any, was cured by the provisions of s. 532 of the said 
Code. Your petitioner humbly submits that the reception of the said 
sanction in evidence greatly prejudiced him in his trial.” 

“ 9 . That in the course of his summing up to the jury the said learned 
Judge, among other things, directed the jury and, as your petitioner is 
advised, misdirected the jury as follows, that is to say 

(а) That ‘ disaffection’ meant simply absence of affection. 

( б ) That it meant hatred, enmity, dislike, hostility, contempt and every 

form of ill will to the Government. 

(c) That disloyalty was perhaps the best general term, and that it 

comprehended every possible form of bad feeling to the Government. 

id) That a man must not make or try to make others feel enmity of 
any kind against the Government. 


1807 

SEP. 24. 


Original 

Criminal. 

22 B. 112. 


(1) See note at 22 B. 134, ante. 

(2) Clause 41: — 

“ And we do further ordain that from any judgment, order, or sentence of the 
said High CoMrt of Judicature at Bombay made in the exercise of original criminal 
jurisdiction, or in any criminal case where any point or points of law have been reserv- 
ed for the opinion of the said High Court in manner hereinbefore provided by any 
Court whioh has exeroised original jurisdiction.it shall be lawful for ihe person aggrie- 
ved by such judgment, order, or sentence to appeal to Us, Our heirs or successors, in 
Council, provided the said High Court shall declare that the case is a fit one for such 
appeal and under suob conditions as the said High Court may establish or require, 
subject always to such rules and orders as We may, with the advice of Our Privy 
Counoil, hereafter make in that behalf.” 
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1 897 («) That the word Government meant British rule or its representatives 

8ep. 24, or administrators. 

nR "" T ■ *, 10 - Thab before the verdict of the jury was delivered your peti- 

I; tioner s counsel applied to the said learned Judge to reserve the following 

Criminal, questions of law, namely 1 * * * S 

22B.7i2. [147] (1) whether there is any sufficient order or authority, within 

the meaning of s. 196 of the Criminal Procedure Code, for the complaint 
made in this case ; 

(2) if not, whether this Court had power nevertheless to accept the 
commitment under s. 532 of the Criminal Procedure Code and to proceed 
with the trial ; 

(3) whether the direction to the jury that disaffection means simply 
absence of affection in any degree towards the British rule or its adminis- 
trators or representatives is correct ; 

for the opinion of this Honourable Court, but that His Lordship declined 
to do so. 

11. That your petitioner thereafter through his solicitor Mr. Bhai- 
shanker Nanabbai applied to the Honourable the Advocate General 
for a certificate under s. 26 of the Letters Patent, but the Honourable the 
Advocate General declined to grant it. 

12. That your petitioner is advised and verily believes that, in 
addition to the specific instances above mentioned, the learned Judge also 
’misdirected the jury upon other points, and that, if the learned Judge bad 
not so misdirected the jury as above mentioned, the majority of the jury 
would not have found a verdict against \ our petitioner. 

13. That this case is one of the greatest importance not only to 
your petitioner, but to the whole of the Indian Press and also to all the 
Indian subjects of the Crown, inasmuch as, according to his Lordship’s 
chaige, a petition for the redress of grievances however unobjectionable in 
other respects would subject the person or persons presenting the same to 
the punishment provided by s. 124-A of the Indian Penal Code. 

14. That your petitioner is also advised and verily believes that, if 
the said charge be held to be a correct exoosition, it will seriously inter- 
fere, if not entirely do away, with the liberty of the press and the right of 
freedom of speech and public meeting in India. 

Your petitioner, therefore, humbly prays that Your Lordships will 
be pleased to declare under cl. 41 of the Letters Patent that this case is a 
fit one for appeal to Her Majesty in Council. ” 

The application was heard by a Full Bench consisting of Farrao, 
C. J., Candy and Strachey, JJ., on the 24th September. 

Russell , for petitioner : — The authorities show that the Privy Council 
will bear appeals in three classes of cases : (1) where questions of jurisdic- 
tion arise ; (2) where questions of grave importance arise which are likely 
to recur ; (3) where refusal to do so would lead to a failure of justice to the 
accused — Pooneakhoty [148] Moodeliar v. TheKinq{ 1); Aqa Kurboolie Maho- 
med v. The Queen (2); Jannokee v. Bindabun (3); Queen v. Eduljee Byramjee 

(4) ; Req. v. Alio Paroo (5) ; Reg. v. Bertrand (6) ; Queen v. Murphy (7) ; 
Reg v. Reay{ 8); Req v. Pestanji Dinsha (9) ; Garter v. Mohon (10); Riel v. 
The Queen{ 11) ; In re Abraham Mallory l)illet{Vl)\ Ex parte Deeming(13)l 

(1) 3 Knapp P.C. 348 (352). (2) 4 Moo. P.0.0, 239 (243). (8) 1 M I.A 67 (75). 

(4) 3 M.I.A. 468. (5) 5 Moo. P.C C. 296. (6) L.R. 1 P.C. 520. 

(71 L.R. 2 P.C. 35 (535). (8) 7 B.H.O.R. (Cr. Ca.) 77. (9) 10 B.H O.R. 75. 

(10) 8 Ap. Ca. 530. (11) 10 Ap. Ca. 675. (12) 12 Ap. Oa. 459. 

(13) (1892) Ap. Ca. 422. 
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In re MaoGrea (1) ; Ex parte Kops (2). All these oases justify the 
appeal in the present case. We submit that the sanction giveu by Govern- 
ment was not a sufficient sanction (3) under s. 196 of the Criminal 
Procedure Code (Aot X of 1882) so as to give the Magistrate jurisdiction 
to hear and to commit the case to the Session. The sanction should set 
out the complaint, giving dates, particulars, &c. Here the Government 
gave the Oriental Translator a freehand to bring anv complaint he pleased 
with respect to anything that had appeared in the Kesari, from the date it 
first appeared. The nature of the complaint should be definitely stated 
in the sanction. The Government could not delegate to another the duty 
that was cast unon it. If the sanction was insufficient, the Magistrate 
had no jurisdiction to commit. 

Next we contend that the Judge misdirected the jury as to the mean- 
ing of the word ‘disaffection. ’ It was wrong to say that it was the absence 
of affection. It really means active disloyalty. 

[STRACHEY, J. — I pointed out that I agreed with Sir Comer 
Petberam’s definition, and I clearly meant to express that. I do not 
think that the word ‘ absence ’ was a fortunate word to use, but I think 
you will see that taken with the coatext I meant not mere negation, but an 
active feeling. I wanted to avoid pruning down the definition to any one 
word, and the word ‘absence’ does not accurately represent my meaning. 
The word was not used as fully defining the meaning of disaffection. 
You cannot take it that I meant an attitude of mere negation from the 
words which followed, for I said that disaffection meant exciting the 
[149] people to hate their rulers, that is, coupled with the word enmity, 
and means an active feeling. Tne words ‘ absence of affection’ were coupled 
with exciting disaDDrobatioo of Government measures with a view to 
holding Government itself to the hatred or contempt of the readers.] 

There must be an excitement to disorder — Mayne’s Criminal Law, 

P Lastly, we contend that the Judge was wrong in his definition of the 
word Government as meaning British rule or its representative or adminis- 


1897 

SEP. 24, 

Original 

Criminal. 

22 B. 112. 


trator. 

Lang (Advocate General), for the Crown. — No case has been made 
out to justify a certificate of leave to go to the Privy Council. The grounds 
on which the cases go to the Privy Council are stated in the Billet’s 
case (4) and this case clearly does not fall within the class of cases there 
specified. There is no question of jurisdiction here. Tne only point is 
whether the prosecution was instituted by the authority of Government. 
No written authority is required. The Magistrate has only to decide 
whether the Government sanctioned the prosecution. Here the complaint 
was laid by the Translator to Government, who produced the written order 
of Government, and the case was conducted by the Government Solicitor. 
Could any Court for a moment consider it doubtful that the Government 
had sanctioned the complaint. It is difficult to treat the point seriously. 
The Code does not require any particular form in which the Government 
is to give its sanotion. 

The only other point is the alleged misdirection of the Judge with 
regard to the word disaffection. I do not admit there was any misdirec- 
tion. The whole clause must be taken together. Words and passages must 
not be isolated and regarded separately from the context. Taking the whole 


(1) 16 A. 310. 

(3) Bee sanotion, 22 B. 1 22. 


(2) (1894) Ap. Ca. 650. 
(4) 12 Ap. Ca. 469. 
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clause it wa3 clear that the definition of disaffection given -was correct 
aDd agreed with that given by Petheram, C. J., in Queen-Empress v_ 
Jogendro Ckunder Bose (1). 

JUDGMENT. 

Farran, C.J.- — The question to be decided in this case is 
whether in the opinion of this Court this is a fit case for appeal [150] to 
Iler Majesty in Council. In reference to that it must be remembered 
that tli© Privy Council have themselves laid down certain rules which guide 
them in considering whether appeals in criminal cases are fit cases for 
appeal or not, and that they have expressly decided that there is no general 
appeal in criminal cases. It is only when an important or doubtful ques- 
tion of law arises, or when there has been a miscarriage of justice, that they 
will deal with appeals in criminal cases. I think this will include nearly 
all cases — excluding for the moment questions of the absence of jurisdiction 
— in which appeals have been allowed by the Privy Council. Therefore we 
have to apply our minds to consider whether in this case there is an import- 
ant question of law to be considered, whether there has been a miscarriage 
of justice, and also whether there has been any want of jurisdiction 
shown in the committing Magistrate or the High Court. 

Now, as to the question of jurisdiction, we are all of opinion without 
doubt that this prosecution was instituted under the authority of Govern- 
ment, and that, to use the words of the present Code (Act X of 1882), 
this complaint was made “ by order of cr under the authority of Govern- 
ment.” There is no special mode laid down in the Code whereby the 
order or sanction of Government is to be conveyed to the officer who puts 
the law in motion. In this case the prosecution was conducted by the 
Government Solicitor, it was instituted by the Oriental Translator to 
Government, and he produced the written order of Government to 
institute the complaint. Now though the complaint must undoubtedly 
contain the article complained of to give information to the accused of the 
charge against him, there is nothing in the Code to show that the written 
order to make the complaint — if written order is required — must specify 
the exact article in respect of which the complaint is to be made. There- 
fore we think that it would be puerile on that point to send the case 
before another tribunal. 

The other ground upon which Mr. Russell has asked us to certify that 
this is a fit case to be sent to Her Majesty in Council, is that there has 
been a misdirection, and he based his argument [151] on one major and 
two minor grounds. The major ground was that the section cannot be 
said to have been contravened unless there is a direct incitement to stir 
up disorder or rebellion. That appears to us to be going much beyond 
tbe words of the section, and we need not say more upon that ground. 
The first of the minor points is that Mr. Justice Strachey in summing up 
the case to the jury stated that disaffection meant tbe “ absence of 
affection.” But although if that phrase had stood alone it might bave 
misled the jury, yet taken in connection with tbe context we tbink it 
is impossible that tbe jury could bave been misled by it. That expres- 
sion was used in connection with the law as laid down by Sir Comer 
Petheram in Calcutta in the Bavgaboshi case. There tbe Chief Justice 
instead of using the words “ absence of affection,” used tbe words 
“contrary to affection.” If the words “contrary to affection” had 
been used instead of “absence of affection” in this case there can be 
no doubt that tbe summing up would have been absolutely correob 


(1) 19 C. 35. 
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in this particular. But taken in oonneotion with the context it is clear 
that by the words “ absence of affection ” the learned Judge did not 
mean the negation of affection, but some active sentiment on the other 
side. Therefore on that point we consider that we cannot certify that 
this is a fit case for appeal. 

In this connection it must be remembered that it is not alleged that 
there has been a miscarriage of justice. 

The last minor point was with reference to the definition of the word 
Government. This is a very minor point in the case, but striking out 
the words which Mr. Russell has alluded to, but which were not in the 
original summing up (1), we cannot see that there has been any misdirec- 
tion as to the meaning of the word [1 52 J Government. We, therefore, 
think that the application must be refused. 

Application refused. 
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For the Crown : — Mr. E. F. Nicholson , Acting Government Solicitor. 
For the prisoner : — Messrs. Bhaishanker and Eanga. 


22 B. 152 (F.B.). 

APPELLATE CRIMINAL— FULL BENCH. 

Before Sir C. Farr an , Kt.., Chief Justice , Mr. Justice Parsons and 

Mr. Justice Ranade. 


Queen-Empress v. Ramchandra Narayan and another.* 

[23rd November, 1897.] 

Penal Code (Act XLV of I860), s. 124-A—' 'Disaffection,' meaning of— Seditious publica- 
tion. 

The word “disaffection ” in s. 124-A of the Indian Penal Code (Act XLV of 
1860) is used in a special sense as meaning political alienation or discontent, a 
spirit of disloyalty to the Government or existing authority. 

An attempt to excite feelings of disaffection to the Government is equivalent to 
an attempt to produce political hatred of Government as established by law, to 
excite political discontent, and alienate the people from their allegiance. 

This meaning of the word “disaffection” in the main portion of the section is 
not varied by the explanation. 

Per PARSONS, J.— The word “disaffection” used in 8. 124-A of the Indian 
Penal Code cannot be oonstrued as meaning an absence of or the oontrary of 
affection or love, that is to say, dislike or hatred, but is used in its special sense as 
signifying political alienation or discontent, that is to say, a feeling of disloyal- 
ty to the^oxisting Government, which tends to a disposition not to obey, but to 
resist and subvert the Government. 

Per RANADE, J. — “Disaffection” is not a mere absence or negation of love 
or good-will, but a positive feeling of aversion which is akin to disloyalty, a defiant 
insubordination of authority, or when it is not defiant, it secretly seeks to 
alienate the people and weaken the bond of allegiance and prepossess the minds 


• Criminal Appeal, No. 564 of 1897. 

(1) rn the copy of the charge annexed to the petition for leave to appeal, the 
definition of the words in s. 124-A of the Penal Code. “ the Government established by 
law in British India ” was given thus “ It means, in my opinion, British rule and its 
representatives and administrators as such— the existing political system as distinguished 
from any particular set of administrators.” In the charge as delivered the words here 
italicised “ and adminittraiors ” were not used. The sentence should be. It means, 
in my opinion, British rule and its representatives as such— the existing political 
system as distinguished from any particular set of administrators.” 
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of the people with avowed or secret animosity to Government -a feeling whioh 
tends to bring tbe Government into hatred or contempt by imputing ri83l base 
and corrupt motives to it, and makes them indisposed to obey or support the laws 
of the realm, and which promotes discontent and publio disorder. 

[R., 34 C. 991=6 C.L.J. 699 = 10 C.W.N. 105 = 6 Cr.L.J. 20.] 

Appeal from the conviction and sentence recorded by H. F. Aston, 

Sessions Ju ige of S-itara, in the case of Queen-Empress v. Ramchandra 
Narayan and another. 

Thi9 was a Prosecution under s. 124-A of the Indian Penal Code. 

Accused No. 1 wa9 the editor, and accused No. 2 the proprietor, of 
a newspaper called the Pratod, which was printed and published at 
Islam pur in the Satara District. 

The accused were charged under s. 124 A of the Indian Penal Code 
with having published on the 17th May, 1897, in the Pratod newspaper 
an article headed “ Preparations for becoming Independent, ” in which 

they attempted to excite feelings of disaffection to the British 
Government. 

The article, in respect of which the offence was alleged to have been 
committed, was to tbe following effect : — 

“ Preparation for becoming independent. — Canada is a country in 
North America under the British rule, the people of which have now 
become intolerant of their subject ion to England. Though they are sub- 
ject to the British people, they are not effeminate like the people of India. 
It is not their hard lot to starve themselves for filling the purse of 
Englishmen. They are not obliged to pay a pie to England. Their 
income from land revenue and taxe3 are expended for their own benefit. 
Tbev enact their own^Iaws independently and appoint their own officers 
except one or two who are sent from E >gland. Of even this nominal, 
dependence they have become impatient and are now busy making efforts 
to throw it off. It is natural for them to envy their neighbours, who 
after casting off their English nationality and assuming the designation 
of Americans are now enjoying the blessings of a free nation. They have 

appointed a committee to frame an independent constitution for 
themselves. 

This committee has issued a notification of their aims, copies of 
which have been distributed even in India. In this notification they 
have clearly stated their intention of throwing off the English yoke and 
establishing a Government of their own. Like us, they are not men 
given to vain prattling, but can act up to their word. There is also 
strong unity amongst them. Spirited men show by their actions what 
stuff they are made of. There are no peoole on earth who are so 
effeminate and helpless as those of India. We have become so callous 
and shameless that we do not feel humiliation while we [154] are laughed 
at by all nations for losing such a vast and gold-like country as India. 
What manliness we can exhibit in such a condition is self-evident.” 

To prove the animus of the accused, the Crown relied upon two other 
articles which were published in the Pratod newspaper on the 26th April 
and 17th May, 1897, respectively. 

The accused were tried by the Sessions Judge of Satara with the aid 
of assessors. 

Both the assessors were of opinion that the article complained of did 
cot disclose any attempt to excite feelings of disaffection to the Govern- 
ment. 
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The Sessions Judge, however, disagreed with the assessors and 
found the accused guilty of the offence under s. 124-A of the Indian 
Penal Code, and sentenced accused No. 1 to transportation for life, and 
accused No. 2 to transportation for seven years. 

Against this conviction and sentence the accused appealed to the 
High Court. 

Anderson (with him M. B. Chaubal and M. V. Bhat), for accused. 

Lang , Advocate-General (with him Rao Bahadur V. J. Kirtikar , 
(Government Pleader) for the Crown. 
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JUDGMENT. 

Fabran, C.J. — The accused in this case have appealed from their 
conviction and the sentences passed upon them, respectively, by the 
Distriot Judge of Satara, under s. 124-A of the Indian Penal Code, for the 
offence of attempting to excite feelings of disaffection to the Government 
established by law in British India. The first prisoner has been sentenced 
to transportation for life, the second to transportation for seven years. 

The libel in respect of the publication of which the accused have 
been convicted was published on the 17th May, 1897, in the Pratod 
newspaper, which is a newspaper printed and published every week at 
Islampur. It is not denied that the first accused Ramchandra Narayan 
is ciiminally responsible for the publication of the libel if its contents 
contravene the provisions of s. 124 A of the Penal Code : but for him it 
has been contended that the libel does not transgress the law enacted in 
that section. Tbe same contention has been made on behalf of the accused 
No. 2, Krishnaji Dhondev. but in his case tbe defence has also been 
[185] urged that although he is the registered printer and publisher of the 
Pratod newspaper, he bad ceased to taken any part in its management 
long before the publication of the libel, and that be is Dot criminally respon- 
sible for its publication, even though seditious matter is contained in it. 

It will be convenient, before referring to t.he terms of the article the 
subject of the charges, to consider the meaning of tbe section upon which 
the prosecution is based. That section enacts that whoever by words, &c. 

excites or attempts to excite feelings of disaffection to tbe Government 
established by law in British India, sball be punished with transportation 
for life for any term, to which fine may be added, or with imprisonment for 
a term which may extend to three years, to which fine may be added, or 
with fine. Tbe punishment, it will be observed, varies according to the 
nature andgravity of the offence from simple fine to life-long transportation 
and fine. The explanation appended to the enacting part of tbe section does 
not directly deal with attacks or libels upon the Government itself, but with 
comments or attacks upon the measures of Government. It runs thus: 
" Such a disapprobation of the measures of the Government as is compatible 
with a disposition to render obedience to the lawful authority of Government 
and to support the lawful authority of the Government against unlawful 
attempts to subvert or resist that authority is not disaffection. Therefore, 
the making of comments on the measures of the Government with the 
intention of excitiDg only this species of disapprobation is not an offence 
within this clause." From this it follows that a wider latitude is allowed 
to a writer who comments on, or attacks tbe measures of the Government 
than to a writer who attacks tbe Government directly. Neither tbe section 
norths explanation, however, defines the term disaffection,” nor is it 
defined in other parts of the Code. We must ascertain first its meaning in 
its usual popular and ordinary sense, and then consider whether from the 
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scope and wording of the section read as a whole it is used there with the 
same or in a different signification. 

In Murray’s Dictionary — at present the most complete dictionary of 
the English language so far as it has been published — it is [136] stated 
that the adjective “ disaffected ” is almost always employed in a special 
sense as meaning “ Unfriendly to the Government or the constituted 
authority ; Disloyal.” The noun “ disaffection ” is defined as “ absence or 
alienation of affection or kindly feeling — dislike — -hostility.” Specially . 
“Political alienation or discontent, a spirit of disloyalty to the Government 
or existing authority.” The quotations given show the correctness of this 
view. From The Rambler (A. D. 1751) we have this passage: — “Thou 
hast reconciled disaffection — thou hast suppressed rebellion”; and in 
Green's History (A. D. 1874) we find “ The popular disaffection told even 
in the Council of State.” In this last sense it is, I think, employed in the 
main portion of the section we are considering. 

An attempt to excite feelings of disaffection to the Government is 
thus equivalent to an attempt to produce hatred of Government as 
established by law, to excite political discontent and alienate the people 
from their allegiance. This is an offence under English law. In Stephen’s 
Criminal Law the publication of a libel with seditious intent is classed 
as a misdemeanour, and seditious intention is thu9 defined: — "A seditious 
intentiou is an intention to bring into hatred or contempt, or to excite 
disaffection against the person of Her Majesty, her heirs or successors, or 
the Government and constitution of the United Kingdom as by law 
established. . . or to raise discontent or disaffection amongst Her 

Majesty’s subjects.” I quote the passage as conveniently summarising 
the English law. It is, I think, fully supported by the rulings of the 
English Judges and all the recognised text books on criminal law. 

Turning to the explanation, we find that disapprobation of the measures 
of Government is not disaffection provided that it is of such a nature a9 to 
be compatible with a disposition to obey Government and to support its 
lawful authority against attempts to resistor subvert it. The meaning of 
that passage appears to me to be that a loyal subject who disapproves 
Government measures is not to be deemed disloyal or disaffected on that- 
account if, notwithstanding his disapprobation of such measures, he is 
ready to obey and suuport Government. If he is at heart loyal he is not 
[157 J disaffected, merely because ho disapprobates certain measures of 
Government. The converse proposition does not appear to me to be true 
or deducible from the explanation, namely, that a subject who is ready 
to obey Government and support its lawful authority is necessarily loyal 
or well affected. He may be a rebel at heart though for the time 
being prepared to obey and support Government. The distinction is 
doubtless fine, but I think it exists, and it consequently follows that 
the publication of a libel exciting to disaffection against Government 
itself — the constitution established by law — may be an offence, though the 

libel may insist upon the desirability or expediency of obeying and support- 
ing Government. The ordinary meaning of the term disaffection in the 
main portion of the section is not, 1 think, varied by the explanation. 

The article in the present case is not one which is concerned with any 
measure of Government. If libellous, it is by reason of its exciting feelings 
of disaffection to the Government itself — causing the people to bate the 
constitution under which they live and to desire to subvert and change it 
for another form of Government. It opens with an untruthful representa- 
tion of the aims and wishes of the Canadian subjects of Her Majesty^ 
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but as to this I think it must ba assumed in favour of the aooused 
that he was misled by some notification which had been seen by him, 
or by a reference to some such notification which had been published in 
some other paper, or otherwise had come to his knowledge. The accused 
were not questioned about this, nor has the prosecution proved the 
contrary. It ought not, I think, to be presumed that the existence of the 
notification was evolved from the imagination of the writer. Having 
started with this misleading account of the position of the Canadians, 
their aims and wishes, he proceeds to contrast their political position 
with that of Her Majesty’s Indian subjects, greatly to the prejudice of the 
latter. Tne writer then goes on to address his readers. He informs them 
that they once possessed a vast and gold-like country — India — and assures 
them that they are laughed at by all nations for having lost it. He 
upbraids them for their effeminacy and want of spirit, and urges them to 
aotion. “ Spirited men show by their actions what stuff they are made 
[158] of.” He ends with this enigmatic passage : “ How we can exhibit 
manliness in such a condition is self-evident.” The article as a whole has, 
I think, the object of making its readers impatient of their allegiance to a 
foreign sovereign and creating in them the desire of casting off their 
•dependence upon England — in other words, of exciting feelings of disaffec- 
tion to the Government established by law in British India. The publica- 
tion of the libel is, I think, an offence under s. 124-A. The first accused 
was, therefore, in my opinion, properly convicted. 

As to the second accused, he is admittedly the proprietor of the 
Pratod. He is its declared printer and publisher. Prima facie, therefore, 
he is responsible for what is published in it. When the prosecution has 
proved these facts, the onus is thrown upon the accused No. 2 to rebut 
the inference which arises from them. Ramaswami v. Lokanada(l) is, I 
think, an authority in favour of this view of the law. I think that its 
reasoning is applicable to a prosecution under s. 124-A. From his own 
statement, corroborated as it is by the evidence of some of the witnesses 
for the prosecution, I think it is established that the accused No. 2 now 
leaves the general management of the Pratod to the first accused, but I am 
not satisfied that he is not from day to day cognizant of the more import- 
ant matters which appear in it. This being so I am nob prepared to upset 
the conviction in his case. His offence appears, however, to me to have 
consisted rather in passively acquiescing in, and negligently allowing the 
publication of the libel in question, than in actively directing it. 

As to punishment, it should in each case be commensurate with the 
offence. As to the article itself, there is nothing practical about it. It 
sets nothing tangible before its readers. It is calculated, I think, rather to 
excite unrealizable dreams — abstract feelings of discontent — than to spur 
to immediate action, and I do not think that the other articles pub in to 
show the intent of the writer carry the case any further. This should be 
taken into consideration. The article also does not vituperate the Govern- 
ment at present existing. This is, I think, a feature to be borne 
[159] in mind. It appears, after all, in but an obscure paper published 
in a small town by an obscure person. The circulation of the Pratod 
is very small. The libel is written at a period when profound peace 
dwells in the land, and the law as it exists upon the subject of creating 
disaffection has been so long left in abeyance that its true purport may 
not have possibly been realized by the accused. At the same time the 
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article certainly is calculated, and I think intended, to widen the slight 
breach or misunderstanding which in some parts of the country exists 
bet ween the Government and its subjects, when the aim of all good writers 
should be to lessen and to -close it. 

We alter the sentence on the first accused to one year’s rigorous 
imprisonment. This will, I think, be commensurate with the offence, and 
will be amply sufficient to deter other newspaper managers from publishing 
similar articles. The accused No. 2 is an old mao. His offence is rather 
one of negligence in permitting the publication of t.be article than of taking 
an active part in it. Tnree months’ simple imprisonment will. I think, be 
an adequate punishment in his case — and we alter it accordingly. The 
more severe punishment which the seotion admits of ought, in my opinion,, 
to be reserved for a more dangerous class of writing published in times of 
public disturbance. 

PARDONS, J. — I concur. In my opinion the word “ disaffection ” 
used in the section under discussion ( 124- A) cannot be construed to mean 
an absence of or the contrary of affection, or love, that is to sav, dislike or 
hatred ; but must be taken to be employed in its special sense as signifying 
political alienation or discontent, that is to say, a feeling of disloyalty to 
the Government or existing power, which tends to a disposition not to obey 
but to resist and attempt to subvert that Government or power. Its mean- 
ing thus exactly corresponds to the almost, if not quite, universally accept- 
ed meaning of its adjective “ disaffected.” To make or attempt to make a 
person disaffected, that is, to exoite or attempt to excite in him a feeling 
of disloyalty to Government, or to create or attempt to create in his mind 
a disposition to disobey, to resist the authority of or to subvert the existing 
Government, is the act under this section declared an offence. 

[160] The article in question clearly comes within this definition. 
Under the false representation of what the Canadians were abou r . to do, 
it chides the people of India for their effeminacy and want of spirit, and 
exhorts them to exhibit some manliness in order to cast off their subjec- 
tion to the English rule, to establish a Government of their own, and to 
become independent. In veiled language, but in no uncertain tone, it 
attempts to incite the readers to subvert the Government and replace it 
by another. 1 would confirm the convictions, but alter the sentence on 
No. 1 to one year’s rigorous imprisonment, and on No. 2 to three months’ 
simple imprisonment. 

Ranade, J. — I concur. It seems necessary in the circumstances of 
this case that I should briefly state the reasons which lead me to this 
conclusion. To understand correctly the precise scope of s. 124-A,. 
it is necessary to bear in mind that this section, together with 
8. 121-A, was avowedly inserted in Chap. VI of the Code relating to- 
offences against the State, with a view to fill up an inadvertant omis- 
sion of a special provision for the punishment of the offence of abet- 
ment of rebellion. In the words of Sir Fitz James Stephen, it was 
felt that as the causes which produce rebellion are wide, and spread 
over a longer period, a wider definition of abetment in the case of rebel- 
lion was necessary than sufficed in the case of theft or murder. In- 
giving effect to this view, the principles of the English statute and common 
law were followed, and the section, as originally drafted by the Indian, 
Law Commissioners in 1837, waa finally incorporated in the Code in 
1870, as substantially representing the law of England of the present day 
41 though much more compressed, and more distinctly expressed.” 
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The connection between English law and this particular section being 
thus admitted, the preoise sense intended to be conveyed by the words 
exciting or attempting to excite feelings of disaffection” used in the section 
can best be ascertained by a study of the corresponding English statutes 
and the decisions of the great English Judges who have declared what 
the common law is on the subjeot of this olass of offences against the 
State. As regards statute law, I need go no further back than 60 George 
[161] III and I George IV, c. 8, whioh was expressly enacted for the 
punishment of seditious libels, which are described as “ libels tending to 
bring into hatred or oontempt the person of the King, or his Government 
or constitution as by law established, or excite the subjects to attempt the 
alteration of any matter of Church or State as by law established other- 
wise than by lawful means.” The close correspondence between this 
provision and the s. 124-A, with the explanation attached to it, will be 
obvious on the most superficial comparisons of both. 

The same connection becomes still more obvious when we consider 
the principles laid down by the Judges in some of the more remarkable 
prosecutions for seditious libels in England and Ireland. In R. v. Collins{ 1), 
Littledale, J., laid down that the people were allowed to hold free and full 
and candid discussion of public matters, but they must not do this in a way 
to excite tumult. In R. v. Tutchin (2), Holt, C.J., said that no Govern- 
ment is possible if men cannot be called to account for possessing the minds 
of the people with an ill opinion about the Government. Far more to 
the point is Lord Ellenborougb's pronouncement of the law in his charge 
to the jury in R. v. Cobbett (3). His Lordship said that, if the publication 
is calculated to “ alienate the affections of the people” by bringing the 
Government into disesteem, whether the expedient employed is ridicule 
or obloquy, the publication is seditious. The same expression, — alienating 
the affections of the people, — occurs in the charge to the jury in R. v. 
Lambert (4) of the same great Judge. In R. v. Sullivan (5) Fitzgerald, 
J., defined sedition to be “ all practices which have a tendency to disturb 
public tranquillity, and to lead people to subvert the Government and the 
laws. The objects of sedition are to create discontent and insurrection, 
or stir up opposition to Government. Sedition is further on described as 
disloyalty in action. Practices which create discontent and dissatis- 
faction, or create public disturbance, or bring into contempt or hatred the 
Government, or the laws and the constitution, are punishable as [l 62] 
sedition.” The limitations on public discussion are thus laid down in the 
same judgment. “A journalist is free to canvass and discuss the acts 
of Government or its Ministers. He is free to discuss and point out 
errors, but he must do all this in calm and temperate language. He should 
not impute improper motives.” The mere use of strong language is not a 
crime, but if the publication is of a character to “ excite contempt for the 
Government” or the laws, to bring them into disrepute, or to “ excite dis- 
affection,” or “disturb public peace,” then the publication is punishable. 

These extracts will suffice. The Calcutta High Court adopted this 
same view when Petheram, C.J., observed in I.L.K., 19 Cal., p. 35, that if 
a publication is calculated to create in the minds of the people to whom 
it is addressed a disposition not to obey lawful authority, or to subvert 
or resist that authority, if and when occasion should arise, and if the 
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intention of the writer was to create such a feeling, it is clearly punishable 
under s. 124-A. Disaffection, as thus judicially paraphrased, is a positive 
political distemper, and not a mere absence or negation of love or good-will. 
It is a positive feeling of aversion which is akin to disloyalty, a defiant 
insubordination of authority, or when it is not defiant, it secretly seeks to 
alienate the people, and weaken the bond of allegiance, and prepossess the 
minds of the people with avowed or secret animosity to Government, a 
feeling which tends to bring the Government into hatred or contempt by 
imputing base or corrupt motives to it, makes men indisposed to obey or 
support the laws of the realm, and promotes discontent and public 
disorder. 

The decisions quoted above have recognized greater freedom in the 
criticisms of the acts or measures of Government and its officers than is 
permitted in attacks on the Government itself, as also against the funda- 
mental laws and the constitution, and it is this difference which is given 
effect to in the explanation attached to the main section, within the limits 
therein laid down. This distinction is operative not only in respect of the 
seditious libels, but also in blasphemy and attacks on public morals. Fair 
and candid and bona fide criticism is permissible in all the«e three cases, 
but when these limits are exceeded in a spirit of reckless [163] wantonness 
and levity, legal malice is presumed, and the protection ceases. 

Having thus seen what is the character of the main offence and its 
limitations, the question how far the particular libel under consideration 
comes within the principle of the law as thus laid down becomes a compa- 
ratively easy one. We have only to see whether the words used were calcu- 
lated to create the public distemper described as disaffection. Did it suggest 
or counsel or encourage the spirit of public discontent and insubordination 
to the law ? Did it seek to alienate the affections and weaken the bonds of 
allegiance of the people, or to bring the political order of things as at pre- 
sent established into contempt ? Did it promote political unrest or disorder ? 
Of course the question is not whether these bad effects were or were not 
actually produced, but whether the words were calculated and intended to 
produce this publio mischief. Judged by these tests, it appeared to me that 
the article in dispute was calculated to produce this mischief. Its evident 
animus was to excite a feeling of aversion and hatred. It was not directed 
as an attack against any particular act or measures of Government or its 
officer, but it appears to be the outcome of a general sense of vague dis- 
satisfaction with the existing political constitution and order. The article 
was based apparently on no reliable document or notification issued by 
any responsible party in Canada. As a statement of well-known contem- 
porary facts, it is not ture to state that Canada is desirous of throwing off 
the English connection. An imaginary ideal of independence is held up 
for imitation, and the people of this country are blamed for their apathy in 
the matter and scornfully disparaged for their want of spirit. It is quite 
clear, therefore, that the words are calculated to create the feeling which 
the law reprobates and seeks to punish. The evidence of criminal intention 
is to be mainly gathered from the article itself, and the other articles which 
were admitted in evidence. Any actively malevolent intention does not 
appear clear from this evidence, but there can be no doubt that there was 
sufficient foundation for the inference of legal malice drawn by the Se 39 ions 
Judge. In respect of such a publication, the professed writer, as also the 
registered proprietor, are legally responsible. The Sessions Judge was, 
therefore, right in convicting both [164] the accused. At the same 
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Khushal Sadashiv {Original Plaintiff), Appellant v. Punam- 
OHAND JUSRUPJI and OTHERS {Original Defendants ), Respondents .* 

[l6oh July, 1897.] 

Mortgage — Payment of mortgage-debt by third person at request of mortgagor — Deposit of 
mortgage-deed and documents of title with such third person at Request of mort- 
gagor— Effect of transaction— Equitable mortgage by deposit— Costs— Appeal as to 
costs. 

The first defendant held a mortgage aa a security for a loan of Rs. 350. On 
the 23rd June, 1893, the mortgagors themselves paid him the interest due on the 
mortgage and on the same day at the request of the mortgagors the plaintiff paid 
him the principal sum of Rs 350, which payment was endorsed upon the mort- 
gage-deed. The deed so endorsed together with another document of title was 
thereupon handed over to the plaintiff by direction of the mortgagors. The 
plaintiff subsequently brought this suit, alleging that the defendant had agreed 
to assign over the mortgage to him and praying that he might be ordered to 
execute a transfer. The lower Court found that there was no agreement to 
assign the mortgage, but that the plaintiff was, under the circumstances, entitled 
to have an assignment executed to him by the defendant. It. however, ordered 
the plaintiff to pay the defendant’s costs of suit, being of opinion that the defend- 
ant bad been justified in refusing to execute a transfer. 

On appeal by the plaiDtiff. 

Held, that the plaintiff was not entitled to an assignment of the mortgage 
from the defendant. If he had been so entitled he ought not have been ordered 
to pay the defendant’s costs. But 

Held, also, dismissing the appeal, that the plaintiff had no right of suit 
against the defendant. The defendant’s mortgage was at an end. It was paid- 
off, and nothing remained for the defendant to do but to retransfer tbo property 
to the mortgagors or to such person as they should direct, but as there was no 
contraot or privity between the defendant and the plaintiff, the latter could 
enforce no right agaiDst the defendant. His remedy was against [163] the 
mortgagors. When the defendant at the request of the mortgagors banded over 
the endorsed mortgage-deed and the other document of title to the plaint ff. a 
new mortgage, viz., an equitable mortgage by deposit of title-deeds, was effected 
by the mortgagors in favour of the plaintiff. What rights that deposit gave 
against the mortgagors, depended on the agreement between them. 

The law as to the right of appeal on a question of costs is correctly laid down 
in the judgment in Ranchordas v. Bai-Kasi (1). 

£F. 13 Bom. L.R. 1061 = 12 Ind. Cas. 813 ;R., 12 Bom. L.R. 621 (636) = 7 Ind Cas. 
134 ; 6 O.C. 62 (56); 6 S-L.R. 226; D., 15 Ind. Cas. 206 = 22 M.L.J. 364 = 11 M L. 
T. 174 = (1912) M.W.N. 353.] 

THE plaintiff in thi3 suit prayed that the defendant might be ordered 
to execute a transfer to him of a certain mortgage which he alleged had 
been assigned to him by the defendant. 

• Suit No. 503 of 1895. Appeal No. 938. 

(1) 16 B. 676. 
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The plaint alleged that the defendant held a certain mortgage as secu- 
rity for a sum of Rs. 350 lent by him to the mortgagors ; that he assigned 
it to the plaintiff for Rs. 350 and that on the 23rd June, 1893, the plaintiff 
paid him that sum, the payment being then endorsed on the mortgage-deed 
which with another document of title was handed over to the plaintiff by 
the defendant ; that the defendant undertook to execute a formal deed of 
transfer whenever called upon, but bad subsequently refused to do so. 

The plaint further stated that the plaintiff was desirous of realizing 
the security and for that purpose it was necessary to obtain a formal 
transfer of the mortgage to himself. He, therefore, brought this suit, 
praying that the defendant might be ordered to execute the necessary 
transfer. 

The defendant denied that he had agreed to assign the mortgage and 
alleged that the Rs. 350 had been paid to him by the plaintiff at the 
request of the mortgagors and in satisfaction of the principal debt due on 
the mortgage. 

At the hearing Fulton, J., found that there was no agreement to assign 
the mortgage to the plaintiff ; that on the 23rd June, the mortgagors 
themselves having paid the interest, the plaintiff at their (the mortgagor’s) 
request paid the defendant the Rs. 350 in satisfaction of the principal 
debt due on the mortgage and that the mortgage-deed and another 
document of title was handed over by the defendant to the plaintiff by 
the mortgagor’s direction. He held that under the circumstances the 
plaintiff' was [166] entitled to have the mortgage assigned to him, but he 
directed the plaintiff to pay the defendant’s costs of suit, being of opinion 
that the defendant had been justified in refusing to execute a transfer to 
the plaintiff. The following is an extract from his judgment : — 

I find on issues 1, 2 and 3 in the negative, for I do not consider that 
there was any express arrangement either for the assignment or discharge 
of the mortgage ; but I bold that as the principal was paid off with the 
plaintiff’s money and the title-deeds were left with him, with the mortga- 
gor’s consent, the plaintiff is entitled to an assignment of the mortgage for 
Rs. 350 with interest subsequent to the 23rd June, 1893. I think, how- 
ever, the plaintiff must pay the costs of the suit, for in the absence of any 
definite arrangement it was impossible for the defendant to assign until 
the facts were proved. He has substantially made out the allegations set 
forth in the written statement, and though I think a conveyance ought 
now to be given to the plaintiff, the latter must pay all expenses incidental 
to establishing his right to it. The mortgagors’ story about the deposit 
of Rs. 350 was put forward on their own account and was never set up by 
the defendant.” 

The plaintiff appealed, contending that the lower Court ought to have 
found that there had been an express agreement to assign the mortgage to 
him, and that the defendants ought to have been ordered to pay his costs, 
or that the costs of the issues should have been apportioned. 

Lang (Advocate-General) and Viccaji, for appellant. — This an appeal 
as to costs — Ranchordas v. Bai Kasi (1). The plaintiff although successful 
has been ordered to pay the defendants’ costs. That order is wrong 
Morgan on Costs (2nd Ed.), p. 95. 

Starling and Russell, for respondents. — The appellants have appealed 
on the question of costs. We say the order as to costs is right, and support 
it on the ground that the suit ought to have been dismissed with cost9. 
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So muoh of the decree as relates to costs was right. The rest of the 
deoree was wrong and ought to be varied. We are entitled to 
support the order as to costs on this ground although we have Dot 
appealed against the deoree— Civil Procedure Code (Act XIV of 1882), 
8. 561. We say this suit should have been dismissed with costs, 
because a stranger who as a matter of fact pays off a mortgage is not 
necessarily entitled to an assignment of it. It was the mortgagors who 
[167] borrowed money from the plaintiff and gave the mortgage, and they 
only can require the defendant to reconvey the property. Possibly they 
might be entitled to require him to assign it to their nominee. But a 
third person cannot compel the mortgagee to assign to him. At the time 
of the mortgage there was no express or implied agreement by the mort- 
gagee that he would assign the mortgage ; and any agreement of the kind 
made after payment at the request of the mortgagors was without 
consideration. We, therefore, contend that the plaintiff is not entitled 
to the assignment he claimed, and that his suit should have been dismiss- 
ed with costs. The part of the decree which orders him to pay costs is, 
therefore, right and this appeal on the point of costs ought to be dismissed. 

Lang in reply. — It is only the order as to costs that is wrong. The 
decree in so far as it orders the assignment prayed for by the plaintiff is 
right. The plaintiff’s prayer being granted, he should get his costs. The 
defendant (the mortgagee) knew that the plaintiff at the request of the 
mortgagors paid off the mortgage-debt, and the defendant then banded 
over the mortgage deed to the plaintiff with the payment endorsed. In 
effect this was a sale of the mortgage to the plaintiff for Rs. 350— Trans- 
fer of Property Act (IV of 1882), ss. 59, 8. The defendant’s right was 
made over to the plaintiff and the plaintiff is entitled to have a legal recog- 
nition of that right from the defendant. 

JUDGMENT. 

Farran, C. J. — This is an appeal from the decreeof the Division Court 
which, while directing the defendants to execute a transfer to the plaintiff 
of the mortgage (Ex. A), which the defendant held over the several pieces 
of land of one Dadoba Jagonath and his sons, ordered the plaintiff to pay 
all the costs of the suit, both those of the defendants and his own. 

It is objected that there cannot be an appeal upon the question of 
costs; but though a Court of appeal is averse to interfere with the discre- 
tion of a Judge of 6rst instance in awarding costs, and rarely, if ever, 
exercises its power, except in cases in which some question of principle is 
involved and the principle has been violated, the Civil Procedure Code (Act 
XIV of 1882), does allow [168] of an appeal from any part of a decree 
including the award of costs. This was decided in Ranchordas v. Bai 
Kasi (1). The law upon this subject is, we think, correctly laid down in 
the judgment of Bayley, C.J,. in that case. 

It would, I think, as argued by the Advocate-General, be difficult to 
maintain the order as to costs in this case if the Division Bench is right 
in its conclusion that the plaintiff was entitled to an assignment of the 
morfgage from the defendant. If the plaintiff bad such a right as against 
the defendant, and the defendant refused to reoogniee and give effect to it, 
surely the plaintiff would be entitled to sue to establish it in Court, and 
.ought not to have been directed to pay the defendant’s costs, though his 
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1897 mode of shaping his case and the raising of unnecessary and improper 
July 16. issues might have justified an order depriving him of his costs or even an’ 

order that be should pay the defendant’s costs of the issues which he had 

ORIGINAL improperly raised and which were found against him. I do not mean to 
OlVlL. say that the plaintiff himself raised these issues, but his allegations in the 
22 B~164 necessitated their being raised. 

Feeling this difficulty Mr. Starling contended, asunder s. 561 he was 
entitled to contend, that the Division Court was not right in its conclusion 
that the plaintiff was entitled to an assignment of the mortgage at the 
hands of the defendant ; and in that contention be was, in my opinion, 
correct. The facts as found by the Division Bench are that the mortga- 
gors on the 23rd June, 1893, themselves paid the interest due under the 
mortgage and that the plaintiff on the same day at the request of the 
mortgagors paid the principal sum of Rs. 350 to the defendant, the 
mortgagee. Thereupon the mortgagee made the following endorsement 
upon the mortgage : — 

“ The 23rd June in the year 1893 ; on this day Rs. 350, the amount 
of this mortgage-deed, has been received in full, by the bands of Khushal 
Sadashivji, who has paid the same. The handwriting is that of Sha 
Punamchand Jusrupii. The amount of the deed which had been regis- 
tered has been received. The handwriting is that of Punamchand. " 

[169] After making this endorsement the mortgagee by the mortgagors* 
directions banded the endorsed mortgage-deed and another document of 
title to the plaintiff. It is found by the Division Court that there was no 
agreement between the defendant and tbe plaintiff that the former should 
assign his mortgage to tbe latter. It was not seriously contended that this 
finding was not correct. The terms of the endorsement preclude the idea 
of such an agreement. 

What, then, was the effect of the defendant’s handing over tbe en- 
dorsed mortgage and the other document of title to the plaintiff at tbe 
request of tbe mortgagors ? The answer is — the mortgagors thereby created 
a new mortgage — an equitable mortgage by deposit of title-deeds — in favour 
of tbe plaintiff. What rights such deposit gave against the mortgagors 
depends upon the agreement between them — the plaintiff and tbe mort- 
gagors. In the absence of an agreement, tbe English law gave him a right 
to call for the legal estate and right to foreclosure — Coote, p. 351 (Ed* 
1884). Tbe Transfer of Property Act is silent upon the subject. It 
preserves such mortgages and says no more about them — s. 39. 

But whatever may be tbe rights which such deposit gave to the 
plaintiff as against the mortgagors, it gave, in my opinion, none as against 
the defendant. His mortgage was paid off and done with. Nothing 
remained for him to do but to re-transfer the property to the mortgagors 
or to such person as they should direct — to the plaintiff, it may be, 
at such direction ; but as there was no contract or privity between the 
defendant and the plaintiff, the latter could enforce no right against the 
defendant. His remedy was against the mortgagors. If he had sued the 
mortgagors for a conveyance of the legal estate, he might possibly properly 
have made the present defendant a party defendant to the suit, as the 
legal estate was outstanding in him. In that case the present defendant 
would have been merely a formal party and he would have submitted to- 
any order which the Court should make and have asked for his costs- 
Against him directly, however, in my opinion the plaintiff had no right 
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of suit, and the order that the plaintiff should pay his costs is, therefore, 
right. The deoree [110] would have been, I think, technically more 
correct if it had dismissed the suit with costs. 

Appeal dismissed with costs. 

Attorneys for the appellants : — Messrs. Mansuklal, Damodar and 
Jamsetji. 

Attorney for the respondent : — Mr. K. J. Mantri . 
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APPELLATE CIVIL. 

Before Sir C. Farran, Kt., Chief Justice , and Mr. Justice Fulton. 

Hanmant Anyaba ( Original Defendant ), Appellant v. RAJMAL 
MAN1KCHAND ( Original Plaintiff ), Respondent .* [30th March, 1896.] 

Jurisdiction— Money lent to public officer — Money lent to him in his official capacity — 
Jurisdiction of Subordinate Judge— Act XIV of 1869, s. 32, 

The plaintiff had contracted to supply materials requisite for a publio building. 
The defendant was the supervisor, Public Works Department, in charge of the 
work. From time to time defendant borrowed money from the plaintiff, and 
( inter alia) four sums amounting to Rs. 385 which be paid as wages to labourers 
working under him. It was not proved, however, that he had borrowed the 
moneys as supervisor, and the defendant did not plead that he borrowed them 
in his official capacity. 

Held, that inasmuch as a Public Works supervisor has not usually authority 
to borrow money for the purpose of the work of which he may be in charge, or 
in any way to pledge the credit of Government, the mere statement of the defend- 
ant when he borrowed tho moneys that he wanted them to pay the labourers 
was not under the circumstances enough to show that the defendant borrowed 
them in his official capacity, and that tbe Subordinate Judge had authority to 
entertain the suit in respect of them. 

In claims arising out of contracts the same test must be applied to determine 
the question of jurisdiction as in those having their origin iu tort, viz „ was tbe 
loan contracted by the defendant in his official capacity ? 

SECOND appeal from the decree of A. Steward, District Judge of 
Ahmednagar. 

The plaintiff sued to recover certain sums of money lent by him to 
the defendant. 

[171] The plaintiff was the contractor for the building of the Mam- 
latdar’s kacheri at Raburi, and tbe defendant was tbe Public Works 
supervisor employed on tbe work. 

The defendant pleaded that be had lodged Rs. 521-14 with the 
plaintiff and had drawn on this sum as he required it by chitties 
(cheques) on the plaintiff ; that if he had overdrawn at all he had not 
done so beyond the amount of Rs. 55, which he was willing to pay to the 
plaintiff. 

The Subordinate Judge passed a decree for the plaintiff for 
Rs. 524-13-6, finding that the defendant had repaid the sum of Rs. 887-9-0. 

The District Judge on appeal varied the decree by awarding the 
plaintiff Rs. 1,027-6-6. He, however, disallowed an item of Rs. 385 
claimed by the plaintiff, holding that this sum, which had been lent to 


Cross Seoond Appeals Nos. 60 and 100 of 1895. 

695 


22 Bom. 172 indian decisions, new series [YoK 

1896 the defendant for the purpose of paying the labourers employed on the 
March 30. kacberi, had been lent to the defendant in hie official canacitv, and thafe 

App __ a8 regards ifcl the suit waa one against the defendant in his official capacity 
tirrnL- which under s. 32 of Act XIV of 1869 the Subordinate Judge had no 
LATE jurisdiction to entertain. 

Both parties appealed. 

Daji A. Khare, for the appellant (defendant). 

Gangaram B. Rele . for the respondent (plaintiff). 

JUDGMENT. 

i arran, C. J. The District Judge in this case has disallowed Rupees 
385 out of the plaintiff’s claim on the ground that the Subordinate Judge 
was incompetent, having regard to s. 32 of Act XIV of 1869, to entertain 
the suit in so far as it included that sum. He held, as to it, that the suit 
was against the defendant in his “ official capacity.” 

The plaintiff had contracted to supply the wood* work and stones 
requisite for the building of the Maralatdars Kucheri at Rahuri. The 
defendant was the supervisor, Public Works Department, in charge of the 
work. The defendant appears to have constituted the plaintiff as his 
banker or savkar and to have borrowed several sums from him in respect 
of which the plaintiff opened an account or “ kbata,” with him in the 
plaintiffs books. Cl 72] Amongst the sums so borrowed are four items 
making up the above sum of Rs. 385, and the question is whether the 
defendant borrowed them in his “official capacity.” 

No cases have been brought to our notice, nor do we know of any in 
which this question has arisen in connection with a claim arising out of 
contract ; but we think that the same test must be applied to such a claim 
as to one having its origin in tort, viz., was the loan contracted by the 
defendant in his official capacity ? See William Allen v. Bat Shri Dariaba 
(1). In considering that question it must be borne in mind that a Publio 
Works supervisor has not usually authority to borrow money for the 
purpose of the works of which he may be in charge, or in any way to 
pledge the credit of Government. That being so, in order to deprive the 
Subordinate Judge of jurisdiction it must, we think, be shown that tbe 
defendant purported at least to borrow tbe money as supervisor; that he 
affected to enter into the contract on behalf of his department. If he did 
not, but only intended and affected to pledge his own private credit it is 
difficult to understand bow he can be said to have contracted the loan in 
his official capacity. 

Now in the present case tbe parties made no distinction between the 
sums in question and the other moneys which the defendant borrowed 
from tbe plaintiff. The defendant did not sign the orders for the money 
as supervisor, but simply in his own name. The sums wor6 entered to his 
debit in his own private acoount, and when the plaintiff sued for them, be 
sued for them and the rest of the items upon the same footing. The 
defendant did not himself plead that he borrowed them officially. The 
parties evidently treated these as private borrowings. In the course of tbe 
evidence it came out that the defendant, when he borrowed the sums in 
question, wanted them to pav labourers. Why be so needed them is not 
shown. Whether he had received and spent the money to pay tbe 
labourers, or whether he wanted to pav them before he received offioial 
moneys for that purpose, we know not. The defence was not raised in 
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the Court of first instance, so no evidence was given upon the question. 
All we [l73j know is that the defendant stated, when he borrowed the 
moneys, that he wanted them to pay labourers. 

Having regard to the other circumstances which we have referred to, 
we consider that that is not enough to show that the defendant borrowed 
these sums in his official oapaoity and that the Subordinate Judge bad 
authority to entertain the suit in respect of them. We must, therefore, 
allow the cross appeal and vary the decree of the District Judge by 
awarding to the plaintiff Rs. 385 in addition to the sum decreed, or 
Rs. 1,412-6-6 in all. We do not think that we can, in second appeal, 
award interest between the date of suit and decree. The District Judge 
was not asked to do it, nor is this made a ground of appeal. We have 
already intimated our opinion that the defendant’s appeal cannot be 
sustained. The defendant must pay the costs throughout on the amount 
awarded. 
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Decree varied. 


22 B. 173. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


RANCHHOD HiRABHai AND OTHERS ( Original Plaintiffs ), Appellants 

v. The Secretary of State for India in Council ( Original 
Defendant ), Respondent * [31st March, 1896. J 

Civil Procedure Code (Act XIV of 1*8821, ss. 59, 138, 139 —Production of documents — 
Bombay Revenue Jurisdiction Act iXof 1876), s. 11 — Practice — Procedure. 

Under s. 11 of the Bombay Revenue Jurisdiction Act (X of 1876) in a suit to 
whioh that Act applies, the Court, before taking evidence on the merits, should 
require the plaintiff to prove first of all that ho has, previously to bringing the 
suit, "presented all such appeals allowed by the law for the time being in force as 
within the period of limitation allowed for bringing such suit it was possible to 
present.” 

Seotion 138 of the Civil Procedure Code (Act XIV of 1882) is enacted to prevent 
fraud by the late Deduction of suspicious documents, and not to shut out formal 
evidence beyond suspicion, such as certified copies of public documents like 
records of Government. 

Syed Ikram v. Ram Lochun (1) followed. 

tP., 8 O.L.J. 147= 12 O.W.N. 312 ; Appr., 6 C L J. 621. J 

[174] Appeal from the decision of R. A. L. Moore, Assistant Judge’ 

E. P., of Surat at Broach. . 

Plaiotiffs sued to recover possession of certain gabhan lands, alleging 
that they had been wrongfully dispossessed of the same by the Assistant 
Collector of Broach. They also claimed damages for loss caused to them 
by the superstructure on the said lands having been pulled down. 

The defendant pleaded ( inter alia) that under s. 11 of Act X of 
1876(2) the suit could nob be entertained, as the plaintiffs had not 


• Appeal No. 66 of 1895. 

(1) 28 W.R. 29. _ . . . 

(2) Seotion 11 of Act X of 1876.— No Civil Court shall entertain any suit against 

Government on account of any act or omission of any Revenue officer unless the 
plaintiff first proves that previously to bringing hie Buit he has presented all such 
appeals allowed by the law for the time being in force, as within the period of limita- 
tion allowed for bringing suoh suit, it was possible to present. 
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presented all such appeals to the Revenue Courts as were allowed to him 
by law. 

The first hearing of the case took place on 25th March, 1893. The 
issues were framed on 31st July, 1893 ; and tbe case was adjourned to 
the 12th March, 1894, when some evidence was taken ; but the plaintiffs 
made no attempt to prove that they had exhausted all the rights of appeal 
in the Revenue Courts UDtil 19th March, 1895, when they tendered in evi- 
dence two papers purporting to be answers to appeals made by them to the 
Collector of Broach and the Secretary to Government, respectively. 

The Assistant Judge under ss. 138 and 139 of the Civil Procedure 
Code (Act XIV of 1882j refused to admit the documents because they had 
been produced at so late a stage of the suit. 

He then dismissed the suit, holding it to bo premature, the plaintiffs 
not having exhausted all rights of appeal to the Revenue authorities. 

From this decision plaintiffs appealed to the High Court. 

Gokaldas Kahandas, for the appellants (plaintiffs). — The objection 
that the plaintiff had nob exhausted all his remedies in the Revenue Courts 
was taken by the defendant in his written statement. The burden of 
proving this allegation was, therefore, upon [175] him. The plaintiff, how- 
ever, produced the documents received from the Revenue authorities. The 
Assistant Judge ought to have admitted them in evidence. They did nob 
take the defendant by surprise. These documents bad not been called for. 
Section 138 of the Code of Civil Procedure (Act XIV of 1882) does not 
apply ; see Mahbub v. Patasii (l). That section is merely intended to 
prevent surprise, or fraud, or forgery : See Syed Ihram v. Ram Lochun (2). 

R io Saheb Vasudev J. Kirtikar, Government Pleader, for the respond- 
ent-defendant. — Under s. 138 of the Civil Procedure Code a plaintiff 
ought to be ready with the whole of bi9 evidence at the first bearing. The 
cases of Mahbub v. Patasu (l) and Minakshi v. Vein (3) do not apply. 
The plaintiffs knew what he had to prove. The issues were fixed on 31st 
July, 1893, and fifteen hearings took place subsequently, at which evidence 
on the merits was recorded. Section 59 of the Civil Procedure Code 
precludes the plaintiff from producing new evidence. 

JUDGMENT. 

JARDINE, J. — There have not been many decisions on s. 138 of the 
Code of Civil Procedure : but we follow Syed Ihram v. Ram Lochun (2) 
in believing that it wa3 enacted to prevent fraud by tbe late production of 
suspicious documents and not to shut out formal evidence beyond suspi- 
cion, such as certified copies of public documents like records of Govern- 
ment. The Court below has overlooked the excuse given by tbe appellants, 
viz., that the Court had not called on them to produce the documents, 
which is supported by Mahbub v. Patasu (1) and Minakshi v. Vein (3). 
The record does not show that any call was made. 

As Act X of 1876 was held to apply, the Court ought, before taking 
evidence on the merits, to have required tbe plaintiffs (aopellants) to 
prove first of all that they had, previously to bringing the suit, “presented 
all such appeals allowed by the law for the time being in force, as within 
the period of limitation allowed for bringing such suit it was possible to 
present.’’ Otherwise, as s. 11 says, “no oivil Court shall entertain any 
suit against [176] Government, &o.” By taking evidence on the merits 
without dealing with this question of jurisdiction raised in tbe 7th issue 

(1) I B.L.R. 120. (2) 23 W.R. 29. (3) 8M. 373. 
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the plaintiffs were likely to be misled as to what s. 59 of the Code requires. 
We refrain from deciding whether the requisite appeals had been presented 
and whether an appeal presented after the period of limitation, therefore, 
is outside of the words “ allowed by the law.” The facts must first be 
found. 

The Court for these reasons, and considering that, in such matters 
of procedure as s. 138 deals with, it should rather lean to an interpretation 
which advances justice than to a contrary interpretation, reverses the 
decree of the Assistant Judge and remands the suit to his Court for 
disposal according to law : costs to abide the result. 
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APPELLATE CIVIL. 

Before Sir 0. Far ran, Kt., Chief Justice, and Mr. Justice Fulton. 


TATIA ( Original Plaintiff), Appellant v. Babaji ( Original Defendant), 

Respondent * [8th April, 1896.] 


Vendor and puchoser— Executed deed of sole set aside lor want of consideration— Contract 
Act (IX of 1872), s. 26. ** 


On the 18th November, 1892, A executed to B a deed of sale of certain land. 
The deed was duly registered and it recited that the consideration money, 
Rs. 90, had been duly paid. B got into possession of the land. A subsequently 
brought a suit to set aside the deed of sale, and to recover possession, alleging 
that he had been induced to execute the deed when incapacitated from illness, 
and that the consideration money bad not been paid. Both the lower Courts 
found that the consideration money had not been paid. The lower appellate 
Court dismissed the suit, holding that A’s remedy was to sue for the considera- 
tion money if it was unpaid, aod that be had a lien on the land for the amount, 
but that he could not set aside the deed. 

Held, that the deed should be set aside and the plaintiff should recover 


possession. 

Per FULTON, J. — The sale was void for want of consideration. Section 25 
of the Contraot Act (IX of 1872) applied to the transaction. 

Trimalrav Raghavendra v. The Municipal Commissioners of Eubli (1) dis- 
tinguished. 

[177] Per FARRAN, C.J. — The judgment itself appears to me to disclose a 
state of facts which shows that there was no sale at all, and that the plaintiff 
was tricked into executing and registering the conveyance. I am not, however, 
as at present advised, prepared to assent to the train of thought which puts con- 
veyance of lands in the mofussil perfected by possession and registration, where 
the consideration expressed in the conveyance to have been paid has not been 
paid in fact, in the same category as contracts void for want of consideration. 


[R.. 34 A 273=»9 A.L.J. 198 = 13 Ind. Cas. 573 ; 5 Bom.L.R, 177; 7 Ind. Cas. 641 = 
6 N.L.R. 98 ; 16 M.L J. 624 ; 1 N.L.R, 146 ; 23 T.L.R. 150.] 


Second appeal from the decision of Rao Bahadur Narhar Gadadhar 
Phadke, First Class Subordinate Judge of Sholapur with appellate powers, 
reversing the decree of Kban Saheb Rattonji Mancherji, Subordinate 
Judge of Barsi. 

Suit to set aside a deed of sale and to recover possession of land. 

The plaintiffs alleged that he being very ill, the defendant undertook 

* Second Appeal No. 611 of 1895. 

- . <i; 3 B. 172. 
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to cure him on condition of obtaining a portion of his land ; that on the 
18th November, 1892, the defendant by holding out false hopes of curing 
him induced him to execute a deed of sale of the land in question for the 
consideration of Rs. 90; that the consideration money was not paid by 
the defendant; and that he had been induced to execute the deed by the 
defendant’s fraud and deceit. 

The plaint further stated that the defendant had gob possession by a 
summary suit in the Mamlatdar’s Court. 

The plaintiff now prayed that the deed of sale should be set aside and 
for possession. 

The defendant pleaded that the deed of sale was duly registered and 
that the plaintiff had admitted payment of consideration before the Regis- 
trar; and that the plaintiff showed no ground for setting aside the deed. 

The Subordinate Judge found that the deed was void for want of 
consideration, and allowed the plaintiff’s claim. 

On appeal the Judge, though he found there was no consideration for 
the deed, reversed the decree and dismissed the suit, relying on Trimalrav 
Raghavendra v. The Municipal Commissioners of Hubli (1). 

The plaintiff preferred a second appeal. 

[178] Balkrishna N. Bhajekur, for the appellant (plaintiff). — At the 
time the deed was executed the defendant was in possession of the land as 
tenant. It was not under the deed that he got possession. The decision 
relied on by the Judge is distinguishable. In that case the contract itself 
was not illegal, while in the present case the plaintiff was induced to 
execute the sale-deed by deceit and fraud. Section 25 of the Contract 
Act (IX of 1872) is applicable, as well as ss. 11 and 12, because at the time 
of the sale the plaintiff was incapacitated by illness. 

Section 54 of the Transfer of Property Act (IV of 1882) defines a 
sale. Some consideration, if not the whole of it, must past to validate 
a sale. Both the lower Courts have found that no consideration was paid 
to ua — Umedmal Motiram v. Davu bin Dhondiba (2). 

Mahadev B. Chaubal, for the respondent (defendant). — The 
Judge hold that the consideration was not paid. He did not 
hold that the sale deed was void for want of consideration. If 
the consideration was not paid, the plaintiff has a lien for the unpaid 
purchase- money. He can sue for the price — Trimalrav R&ghaven- 
dra v. The Municipal Commissioners of Hubli (1). But he cannot get 
hack the ownership, which was transferred to us by the sale-deed. The 
Transfer of Property Act is not applicable, because the sale-deed was 
passed before that Act came into force in this Presidency. 

JUDGMENT. 

Fulton, J. — In this case the plaintiff, who on the 18th November, 
1892, had executed a deed of sale of certain land in favour of the defendant, 
sued to have the deed set aside, and possession of the land, which bad 
passed to the defendant, restored to him, on the ground that the sale-deed 
was void for want of consideration and that he was induced to pass it by 
the defendant’s fraud and deceit. The defendant alleged that the consider- 
ation of R*. 90 had baeu paid as stated in the deed, and that certain 
other statements in the plaint were untrue. 

The recital in the deed about the payment of the consideration was 
as follows : — “ I (the plaintiff) received the abovementioned sum of Rs. 90 

(1) 3 B. 172. (2) 2 B. 647. 
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twelve days ago. In respeot thereof there is no £179] dooument or khata. 
I have received payment of the money. There has remained no dispute 
as to payment of the money.” The Subordinate Judge on the evidence 
held that no valuable consideration passed for the sale, whiob was, 
therefore, void, and ought to be set aside, and he accordingly decreed 
possession to the plaintiff with costs of the suit. 

The First Class Subordinate Judge with appellate powers agreed with 
the lower Court in bolding that the consideration money had not been 
paid, but rejected the plaintiff’s claim on grounds stated as follows : — 

“ A vendor of immoveable property who has given possession to 
the purchaser is not entitled to rescind the contract of sale and recover 
possession because the purchase-money is not paid. His remedy is to sue 
for the sum due, and he has a lien on the property for the amount — 
Trimalrav Raghavendra v. The Municipal Commissioners of Hubli (1). 
There is no contention in the present case that tbe land was not held by 
the defendant as its purchaser after the sale-deed in continuation of the 
previous lease tenure as admitted by him in No. 8. The sale-deed cannot 
be cancelled, as there is no fraud or deceit proved to subsist in its execution 
by the plaintiff.” 

The plaintiff is, therefore, left in the unfortunate position of getting 
neither his money nor bis land. He may seek to recover the money in 
another suit, but, if the defendant still continues to allege payment, it is 
very doubtful whether the fact of non-payment will be treated as a res 
judicata , for it may probably b9 argued that, as the appellate Court 
considered that the transfer of ownership was effected by the mere execution 
of the deed and delivery of possession, the finding that the price had not 
been paid was immaterial to the result, the suit being dismissed not in 
consequence of that finding, but in spite of it. 

Now, of course, if we considered that the lower Court had rightly 
applied tbe law to the facts found, we should be obliged to uphold its 
decision, but I am glad to think that according to the view which I take 
of the law we shall not be compelled to concur in such an unsatisfactory 
result. To the learned First [180] Class Subordinate Judge’s statement 
of the law I entirely assent, but not to its application in the present case. 
The fallacy of his argument appears to lie in the use of the word “ vendor.” 
If the transaction was a “ sale,” and the plaintiff was a “ vendor,” 
undoubtedly he could not now recover possession of the land ; but if there 
was no consideration, either paid or promised, then, I think, there was no 
sale, and the remarks above quoted have no bearing on the case. The 
deoision — Trimalrav Raghavendra v. The Municipal Commissioners of 
Hubli (1) — relied on by the First Class Subordinate Judge is wholly 
inapplicable. The validity of the contract there was unquestionable. Tbe 
consideration for the sale consisted in the promise to pay the price by 
instalments, and, on this promise being broken, the remedy lay not in a 
rescission of the contract but in a suit to recover the money due under it. 
The case of Umedmal v. Davu (2) is more analogous to the present case. 
There the deed of sale, it is true, recited that the purchase- money had 
been paid ; but the conduct of tbe parties showed that the real intention 
was that the money was to be paid subsequently ; for thirteen days after 
execution the purchaser, finding that he could not raise it, returned the 
deed to the vendor. Therefore, in that oase it could not be argued that 


1896 

APRIL 8. 

Appel- 

late 

Civil. 

22 B. 176. 


(2) 2 B. 547. 


(1) 3 B. 172. 


701 



1896 

APRIL 8. 

Appel- 

late 

Civil. 

22 B. 176. 


22 Bom. 181 Indian decisions, new series [ITols 

there was no consideration. There was an understood promise to pay, and 
on this consideration the contract was valid, and by the execution of the 
deed embodying it the vendor’s title wa9 conveyed to the vendee and could 
not be restored to him except by a subsequent agreement. The evidence, 
however, offered to prove such agreement was inadmissible by reason of the 
terms of the Registration Act, and the vendee’s title could not be disproved. 
That ca?e simply emphasized the principle that a contract of sale is com- 
pleted when the terras are agreed on and the deed is executed, but cannot 
bo treated as an authority for the proposition that a mere conveyance not 
containing the terms of a valid agreement is sufficient in itself to transfer 
the property. In that particular case the contract was valid, but I do not 
think that the learned Judges who decided it intended to affirm that in all 
cases where a deed of 9ale was signed, and possession was delivered, the 
property ipso facto [181] passed. In most cases, no doubt, where the 
execution of a deed is the final act of a valid contract of sale, it is correct 
to say that the property is transferred by the deed, but the matter seems 
to me to hinge on the validity of the contract. Nor I think can it be argued 
that in all cases in which the price is incorrectly recited to have been paid, 
we ought to infer that the real agreement was that it was to be paid. In 
many cases no doubt such an inference would properly be drawn having 
regard to the well-known laxity of recitals on this point, but the inference 
to be drawn in many (or perhaps in most) cases cannot be extended to all. 
It is a mere presumption of fact. Each case must be decided on its own 
merits. 

In the present case, having regard to the great care taken by the 
parties to the deed to exclude the possibility of any claim for future pay- 
ment, and the fact that neither party has alleged a promise or intention to 
pay in future.it would not, I think, be possible consistently with s. 114 of 
the Evidence Act to presume that payment was promised. To me it seems 
very unlikely that any future payment was promised or intended. If on the 
meagre facts before us I were compelled to form a theory as to the reason 
which induced the plaintiff, who is found not to have received the Rs. 90, 
to sign the deed, I think I should be inclined to accept his own version 
of the story, which, though not proved, may nevertheless be true. But 
it is not necessary to speculate on this point, for the lower Court has 
expressly found that there was no consideration for the sale. Such being 
the case, I think s. 25 of the Contract Act applies to this transaction as 
to any other contract. It is true that this deed was executed before 
the Transfer of Property Act came into force, and that, therefore, it is 
not affected by s. 4 of that Act, which declares that the chapters and 
sections relating to contracts shall be taken as part of the Indian Contract 
Act ; but even apart from this section there is, I think, no reason for 
excluding from the general provisions of the Contract Act contracts of sale 
of land. The wording of these provisions certainly does not suggest any 
such exclusion. In Rajan Harji v. Ardeshir (1) it seems to have been 
assumed by Sir M. Westropp and Mr. Justioe F. D. Melvill that [182] a 
sale of land was subject to the provisions of ss. 23 and 24 of the Contraot 
Act, though the finding that there was no fraudulent or unlawful object 
rendered any decision on the Doint unnecessary. In Manna Lai v. Bank 
of Bengal (2) the Allahabad High Court held a mortgage effected by a duly 
registered deed to be void for want of consideration under s. 25 of the 
Contract Act. This case is on all fours with the present case, excepting 

(1) 4 B. 70. (2) 1 A. 309. 
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that here the transaction purported to be a sale and there a mortgage. 
See also Ganga Bakhsh v. Jagat Bahadur Singh (1) in which the applic- 
ability of s. 16 of the Contract Aot to a gift of land appears to have been 
admitted. 

Of course it may be said that as the plaintiff chose to sign a sale- 
deed without any consideration, either paid or promised, there is in justice 
no more reason for setting it aside than there would be for annulling a 
deed of gift. The plaintiff, if he chose, was at liberty to give away his 
land. But the answer to this argument appears to be that if the defendant 
had come into Court with a deed of gift it would almost certainly, under 
the circumstances set forth in the judgments, have been avoided as obtained 
by means of undue influence. Considering the illness of the plaintiff and 
the fact that he was unable to manage his property and remembering that 
do intelligible motive has been assigned for the alienation of this land, the 
Court would doubtless have come to the conclusion that there had been 
unfair dealing. It is quite as strong a case as Clark v. Malpas (2) in which 
a completed sale was set aside on the ground that the inadequacy of the 
consideration and the helpless condition of the vendor, who was illiterate, 
ill, and without independent advice, proved a transaction which was 
“ equitably void.” Numerous other cases might be referred to in which 
transactions have been avoided where the consideration was so grossly 
inadequate as to indicate fraud ; but I have thought it enough to refer to 
Clark v. Malpas to show how hopeless it would have been to attempt to 
uphold this transaction as a gift based on no consideration at all. 

This point, however, need not be further discussed. The trans- 
action, as it stands, purports to be a sale and nothing else. But 
[183J as a sale it is void for want of consideration. There being no 
contract, there could, I think, be no transfer of property by sale. 

I would, therefore, reverse the decree of the First Class Subordinate 
Judge and restore that of the Subordinate Judge, with costs on defendant 
throughout. 

Farran, C.J. — I am not prepared to dissent from the conclusion 
which my learned colleague has come to in this particular case. The 
findings of the Subordinate Judge, A. P., that ‘‘the defendant has been 
in possession of the land in dispute from times previous to the sale to 
him and it is evident that he is aware of the real valuableness of the 
same. He, therefore, seems to have the same conveyed to himself by the 
plaintiff at a more or less price which he managed not to pay to the 
latter,” and that there was no fraud or deceit proved to subsist in the 
execution of the conveyance by the plaintiff, are to my mind self- 
contradictory, especially bearing in mind that the plaintiff was at the 
time of the execution incapacitated by illness from managing his business. 
The judgment itself appears to me to disclose a state of facts which shows 
that there was no sale at all and that the plaintiff was tricked into 
executing and registering the conveyance. I am not, however, as at 
present advised, prepared to assent to the train of thought which puts 
conveyances of lands in the Mofussil perfected by possession or registra- 
tion, where the consideration expressed in the conveyance to have been 
paid has not in fact been paid, in the same category as contracts void for 
want of consideration. The radical distinction between a perfected con- 
veyance and a contract does not seem to me to have been sufficiently 
borne in mind throughout the judgment. I refrain, however, from saying 

(1) 22 I. A. 163. (2) * D. F. and J. 401. 
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more upon thi9 subjeofrtmbil the problem is presented to the Court in a 
more intelligible form. The Transfer of Property Aot, s. 54, will for the 

most part in future regulate conveyances which come before the Court 
under such circumstances. 

Decree of the Joint Subordinate Judge, A. P., reversed and that of 
Subordinate Judge restored. Cost of appeals on respondent. 

Decree reversed. 


22 B. 184. 

[184] APPELLATE CIVIL. 

Before Sir C. Farran, Kt., Chief Justice and Ur. Justice Fulton. 


The British India Steam Navigation Company, Limited ( Original 
Defendants ), Appellants v. Ratansi Ramji ( Original Plaintiff J, 

Respondent .* [13th April, 1896.] 

Bill of lading— Contract of carriage— General words of exemption — " Or otherwise"— 
Construction —Short delivery of goods — No evidence as to how goods were lost— 
Burden of proof. 

The plaintiS was the consignee of a large consignment of goods shipped from 
Bombay in bags on board the defendants’ steam ship “Java” for carriage to 
Zanzibar. On arrival of the “Java” at Zanzibar the goods were landed by the 
defendant-company and placed in the oustoms godown, where the plaintiff in due 
course demanded delivery. Some of the bags were not forthcoming, but the 
evidence did not show how the loss had occurred. The bill of lading contained 
the following condition : — 

The company s liability shall cease as soon as the packages are free of the 
ship s tackle, after which they shall not be responsible for any loss or damage, 
however caused. If stored in receiving ship, godown or upon any wharf, all risks 
of fire, dacoity, vermin or otherwise shall be with the merchant, and the usual 
charges shall be paid before delivery of the goods. Fire insurance will be oovered 
by the company’s agents on application.” 

In a suit brought by the plaintiff for short delivery of goods, — 

Held that the defendants were liable. They did not show how the loss ooourred, 
and as it might have occurred from causes not oovered by the exception (e.g> t 

from misdelivery) they did not bring themselves within the proteotioo afforded 
by the exemption. 

The general words “ or otherwise” contained in the 10th clause of the bill of 
lading could not be read so as to cover all possible losses, for that would make 
them include wilful misconduct on the p«rt of the defendants’ servants, and 
general words are not read with such an extended meaning. Nor would they 
include misdelivery, for that was provided for in the eighth olause. 

[R., 30 M. 79 = 16 M.L.J. 573= I M.L.T. 387 ; 32 M. 95 = 18M.L.J.497 = 4 M.L.T. 110.] 

Appeal from the decision of H. W. de Sausmarez, Consular Judge 
of Zanzibar, in civil suit No. 514 of 1894. 

Suit to recover Rs. 1,028-12-6 on account of damages for short 
delivery of goods. . ' ^ 

The plaintiff was the consignee of certain goods shipped from 
Bombay to Zanzibar in the defendants’ steamer “ Java.” On arriving 
in the port at Zanzibar they were landed by the defendants [185] at the 
custom house, where with other merchandise they were placed by order of 
the collector of customs in a godown. The defendants landed the goods 
themselves, not allowing the consignee to take delivery at the ship’s side, 


Appeal No. 128 of 1895. 
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delivery being given by the defendants' delivery clerk in the godown on 
the production by the consignee of the bill of lading. 

1 y i • . . course presented his bill of lading to the defend- 

ants delivery olerk and it then transpired that the goods in question had 

disappeared between the time of their being landed by the defendants and 
demanded by the plaintiff. 

The defendants pleaded that under the conditions of the bill of lading 

they were absolved from liability. The conditions relied on were as 
follows : — 

8. The goods are to be distinctly marked with the marks, numbers 

j . . • _ i * or the company is not to be responsible for 

detention or wrong delivery.” 

.10. The company to have the option of delivering these goods into 
receiving ship or landing them at consignee’s risk and expense as per scale 
of charges to be seen at the agent’s offices, the company having a lien on 
all or any pirt of the goods against expenses incurred on the whole ship- 
ment. The company’s liability shall cease as soon as the Dackages are 
free of the ship s tackle, after which they shall not be responsible for any 
loss or damage, however caused. If stored in receiving ship, godown or 
upon any wharf, all risks of fire, dacoity, vermin or otherwise shall be 
with the merohaut, and the usual charges shall be paid before delivery of 
the goods. Fire insurance will be covered by the company’s agents on 
application.” 


The Judge allowed the claim and passed a decree for the plaintiff. 
The defendants appealed. 

Scott (with Craigie, Lynch and Owen) appeared for the appellants 
(defendants). 

Lang (Advocate-General, with Manekshah J. Taleyarhkan ) appeared 
for the respondent (plaintiff). 
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JUDGMENT. 

FaRBAN, C. J. — The decision of this appeal depends upon the proper 
construction to be placed upon the conditions of the bill of lading of the 
defendant company. The facts which the evidence establishes are, in our 
opinion, these. 

[186] The plaintiff was the consignee of a large consignment of flour 
and coffee shipped from Bombay in bags on board the defendants’ S.S. 
“Java” for carriage to Zinzibar, including the bags of flour and coffee, the 
subject of this suit. On the arrival of the “ Java” at Zanzibar the goods 
in question were landed by the defendant company and placed in the 
customs godown with the reat of the cargo of the "Java.” When the 
plaintiff in due course came to demand delivery under his bill of lading he 
was unable to obtain delivery from the company of the bags in question, 
which were not forthcoming. The evidence does not enable us to say 
whether they had been stolen from the customs godown or had been 
misdelivered by the defendants’ agents to some person other than the 
plaintiff, or how, in fact, the loss occurred. • 

As the defendants’ contract as carriers, and under their bill of lading, 
was to carry the goods and deliver them to the consignee, the above facts 
disclose a breach of contract on their part, which would render them 
liable to the plaintiff for the value of the goods short delivered, unless they 
are protected by the terms and conditions of their bill of lading. It 
is not material to consider in this case the terms of the body of the bill 
of lading, which are mainly conversant with the carriage of the goods 
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during tho voyage. The eighth and tenth conditions printed at its foot 
coutain the terms which more immediately relate to the question which 
we have to decide. They run as follows : — -[His Lordship read the clauses 
set forth supra p. 185, and continued ] 

It is contended by Mr. Scott for the appellants that the present case 
is covered by the first portion of the tenth condition, and that af'er the 
goods in question were free of the ship’s tackle and placed in the com- 
pany’s boats, the responsibility of the company came absolutely to an end. 
lie relies upon the case of Petrocochino v. Bott (1). There, according to the 
custom of the Victoria Docks, with reference to which the bill of lading 
was drawn, the Dock Company landed the goods from the ship and placed 
them on the quay at the expense of the ship. The consignee received 
them from the Dock Company. In ordinary course the ship-owner would 
be iiable until such delivery was duly made to the consignee. [187] but the 
bill of lnding provided that the goods were “to be delivered from the ship’s 
deck when the ship’s responsibility shall cease at the aforesaid port of 
London.” It was held that this term of the bill of lading protected the 
ship-owner from loss of the goods after they had come into the keeping of 
the Dock Company. The Dock Company were an intermediate agency, 
and under the bill of lading the ship’s responsibility ceas-e 1 as soon as the 
goods passed from the ship’s deck into the bands of the intermediate 
agent. 

The bill of lading before us is of a different character. The goods a f ter 
they leave the ship’s tack’e are to be landed by the Company and deliver- 
ed by them on shore. When examined it will be found to provide (1) for 
the carriage of the goods on the voyage, (2) for the landing of the goods, 
(3) for storing them on the wharf or in a godown, and (4) for their delivery : 
and appropriate exemptions from liability are inserted to cover each stage 
of the defendants’ responsibility. With the first stage we are not dow 
concerned. The second, the landing of the goods, is to be at consignees 
risk; the commencement of that stage is marked by the provision that 
the Company’s liability is to cease as soon as the packages are free of the 
ship’s tack'e. They are still, however, in the charge of the Company by 
whom they are to be landed ; but during the process the Company are not 
to be responsible for any loss or damage, however caused. Then w ben 
the goods are landed, and they have to be stored, the responsibility of the 
Company is regulated by the concluding portion of the 10th condition, 
which provides that all risks of fire, dacoitv, vermin or otherwise shall be 
with the merchant. It has been contende 1 by Mr. Scott for the appel- 
lants that the storage here referre 1 to is storage on extraordinary 
occasions, such as when the goods are retained by the Company to secure 
their lien for freight and such like, but there is nothing in the wording o 
the condition to lead us so to limit its application. The bill of lading 
treats the storage of the goods on the wharf, or in a godown, as one of ^ 0 
ordinary incidents of the contract of carriage, and such the evidence shows 

that it is in Zanzibar. , 

It remains to consider whether the Company are exempted by tn 

condition as to storage from their responsibility for the loss 0 

the plaintiff's goods while they were in the custom-house godowD. 
During such storage the bill of lading protects the Company from all risKs 
of fire, dacoitv, vermin or otherwise. It is, we apprehend, upon J?® 
Company, in order to absolve themselves from liability, to show tha 


(1) L.R. 9 O.P. 355, 
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goods have been lost by reason of one of -the excepted risks. It is not 
suggested that the loss has ooourred through any of those specifi sally 
enumerated. The Company rely upon the general word-* “ or otherwise ” 
to protect toem. Their contention, as they have not shown how the loss 
occurred, must be that these words cover all possible losses. This would 
include wilful misconduct on the part of the Company’s servants, hut 
general words are not read with such an extended meaning — Steinman 
A Go. v. Angler Line (1). Nor do we think that they would inclu ie misdeli- 
very, as that is specially provided for in the eighth condition, which we 
have read, that the goods are to be distinctly marked or the Company is 
not to be responsible for wrong delivery. In Norman v. Binni»gton (2) 
the expression negligence * * * or otherwise ” was used in 

antithesis to negligence in navigating the ship,” and it was held that it 
covered negligence of some persons for whose action the ship-owner was 
responsible though they were not engaged in navigating the ship. In 
Baerselman y. Bailey (3) the words were similar, and it was held that the 
expression “ or otherwise ” foliowing the words " the ship-owner not to 
be liable for any act, negligence, default * * * Q f the 

master, mariners or other servants of the ship-owner in navigating the 
ship ” covered the case of a stevedore employed by the ship-owner in 
storing the ( cargo. Lord Esher in that case is careful to point out that 
the words " or otherwise ” do not include all possible cases of negligence. 
These authorities do not, we think, compel us to hold that the expression 
“ or otherwise ” used in a bill of lading like the one before us includes all 
possible risks. 

The Consular Court at Zanzibar has in this ca«e held that the 
expression “ or otherwise ” following the specific risks enumerated [18'J] 
does nob cover a loss by theft. We are nob prepared to assent to chad 
view, at least in the case of thefts committed by persons other than the 
Company s servants ; but as the Comoany have not shown how th-i loss 
occurred, and as it may have occurred from causes not covere 1 by the 
exception which we are considering, as for example from rmsd livery, we 
are of opinion that they have not brought themselves within the protec- 
tion afforded by the exemption, and that the appeal must, therefore", fail. 

Decree confirmed with costs. 

Decree confirmed. 


22 B. 189. 

ORIGINAL CIVIL. 
Before Mr. Justice Fulton. 


Dadabhai Hormusji Dubash ( Plaintiff ) v. G. J. Khamratta 
and ANOTHER (Defendants).* [17th September, 1897 J 

Contract to deliver— Suit for non-delivery —Clause exemoting from Habib ty in case of 
loss of carrying shio— Loss of ship— Declaration of ship after date of loss -Appro- 
priation of goods aftir goods lost. 

The defendants by a contract dated JOth Jauuary, 18 Q 6, sold 2.500 tons of 
coal to the Dlaintiff of the February and M*rch shipment to be delivered in 
Bombay. No ship was named in the contract, which contained the following 

* Suit No. 454 of 1896. 

(1) (1891) 1 Q.B.D. 619. (2) 25 Q.B.D. 475. (3) (1895) 2 Q.B.D. 301. 
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clause In the event of the ship being lost, this contract shall be null and 
void ” February and Maroh shipments ordinarily arrive in Bombay on or 
before the 30th April following Alt of the coal contracted for was duly deliver- 
ed bv the defendants except 1,376 toDS, which still remained to be delivered to 
the plaintiff. By a letter dated ‘25th April. 1896. addressed to the plaiotiS the 
defendants declared the 8.8. “Eastby Abbey ” as the ship carrying the said 
1,376 tons of coal remaining due under the coutract. There was no evidence of any 
appropriation of coat on board the** Eastby Abbey ” to the purpose of the > above 
contract prior to this declaration. It subsequently transpired that the Eastby 
Abbey ” had run on a reef in the Red Sea on the 16th April and had been so 
seriously damaged that being taken to Suez (where such of her cargo as bad 
not been thrown overboard was sold) she was found unable to proceed to Bombay, 
and she returned to England for repairs. The plaintiff sued I the defendants foe 
non-delivery of 1.376 tons of coal. The defendants pleaded that the ship having 
been lost, they were exempt from liability under the above clause in the 

contract. # f 

r ion! Held that the defendants were liable for the non-delivery of the coal. 
There having' been, previously to the declaration of the ship, no appropria- 
tion of the coal on board to the purposes of the contract, tho exemption clauBe 

did not apply. 

Semble — In case of a contract containing such an exemption clause as the 
one in question, the declaration of a ship so as thereby to appropriate goods on 
board to the purposes of tbo contract is useless if made after the ship has been 
lost, whether tho fact of the loss is known to the deolaraut or not. 

Suit for damages for non-delivery of 1,376 tons of coal. 

On the 10th January, 1896, tbe defendants sold to the plaintiff 
2,500 tons or thereabouts of Davison’s West Hartley coal, February and 
March shipment. No ship was named in the contract, which contained 

the following clauses : — 

“ All conditions in the charter party or bill of lading to be binding on 

the purchaser. ., , , * 

“ !□ case of riots, strikes, frosts, floods or other accidents beyond 

seller’s control interfering with the shipment to he made under this 

contract, sellers to have the option of shipping other good ordinary 

description of Welsh a 0 n r d East Coast coal at tbe ordinary market difference. 

Should the sellers decline to ship another description, buyers may cancel 
the contract, or must allow the sellers as many additional days for 
shipment as the strike, riots, lockout, &c., may last, in which case sellers 

mav at their option substitute another steamer. • # 

* “ Should the vessel put back or into any port through stress ot 

weather, or any other cause, tbe terms of this contract shall not he 

prejudice ^ 0 j t h e s hip being lost, this contract shall be null and 

V<>t Should the purchaser fail to take delivery on reciept of 
notice that the ship is ready to discharge, it shall be optional with the 
vendors to resell from alongside, or land and afterwards resell tbe saia 
coal, giving twenty-four hours’ notice of their intention to do so ana 
the purchaser herebv holds himself, his heirs, representatives or exeouto 0 
responsible, and obliges himself or them to forfe!t any advantage ot 
to make good any loss or difference that may arise through sue i resale. 
Coals of February and March shipment would ordinarily arrive 

Bombay on or before the 30th April. . , 

The defendants duly delivered to tbe plaintiff two lots of coal, vt. 

664 tons and 460 tons, leaving a balance of 1,376 tons i sbdl .o 0 { 

under the above contract. It was for damages for the non-delivery 

this balance that the present suit was brought. • 
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[191] The defendants pleaded that the goods were on board the S. S. 1897 
Eastby Abbey ” which was lost on the voyage to Bombay, and that the Bep. 17. 

oontraot wa9, therefore, null and void under the above clause in the 

oontraot. , ORIGINAL 

It appeared that the defendants had declared the " Eastbv Abbey ” as CIVIL, 
the ship carrying the 1,376 tons in question by a letter dated Saturday, ““ 

the 25th April, 1896. The plaintiff, however, alleged that this letter ' 9 * 
although dated the 25th was not delivered to him until noon on Monday 
the 27th April, and that telegraphic news of the los9 of uhe ‘ Eastbv Abbey ” 
had been received on the previous day (the 26th) by the ship’s agents 
(Messrs. Killick Nixon and Co.), and the fact of the loss had become 
generally known in Bombay on the morning of Monday the 27th Anril. 

The plaintiff having (as be alleged) received on the 27th the 
defendant’s letter dated the 25th declaring the “ Eastby Abbey” replied 
the same day as follows declining to accept the declaration : — 

j Bombay, 27 th April , 1896. 

“ Your note declaring coal 1,376 tons per S.S. ‘Easthy Abbey’ reach- 
ed us this day at about 12 o'clock. Messrs. Killick Nixon and Co. bad 
given out early this morning that the S.S. “Eastby Abbey’ was probably 
lost. Under the circumstances we must decline to accept the declaration 
of the coal per this steamer at present.” 

The defendants then wrote the following letter to the plaintiff, stating 
that their declaration had been sent to the plaintiff’s office on the previous 
Saturday the 25th : — 

“ Bombay , 27th April , 1896. 

" Our letter was issued on Saturday by noon and through our peon s 
neglect it was refused when presented on that day about 2 P.M. or a little 
later. 

“ Your own man had called at our office at 11 A.M. this day after the 
•same being offered, for a little correction of tbe date of ' Castlemoor,’ and 
nothing was mentioned then. 

“ We have not heard of the ‘ Eastby Abbey’s’ loss, and you yourself 
admit that she may probably bo lost 

“ We have every day tbe broker’s gup to suit each man’s purpose. 

“ The other day it was also reported that tbe S.S. ' Glomin ’ was lost 
when she was a little late in arrival, and it may be the case with tbe 
“* Eastby Abbev.’ 

[192] “ Unless you give us the proof of the tobal los3 of the vessel, the 
declaration stands good. ” 

To that letter the plaintiff replied as follows : — 

" Bombay, 28th April , 1896. 

“ We are in receipt to-day of your letter of yesterday’s date. 

“ We are not prepared to admit that your letter purporting to bear 
date the 25th instant was not delivered to us until the 27tb owing to any 
neglect; on the part of your peon. As far as we are concerned, we may 
state that no letter was tendered to us on tbe 25th and refused by us. Our 
senior did not leave the office before 6 o'clock in the evening on that day. 

“ We shall be glad if tbe reported loss of the ‘ Eastby Abbey ’ turns out 
to be false ; but if it does not, we shall hold you bound to deliver us the 
coal, as we have reason to believe that the name of the steamer was 
• delivered by you after you had heard of her reported loss. You cannot 
make us believe that as one in the trade, and moreover having coal in the 
•vessel, you were ignorant of the reported loss of the vessel until receipt of 
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1897 our letter of the 27th instant. Our information in regard to the loss was 
Sep. 17. not a broker’s gup, but was delivered from the firm who are the consignees 
of the steamer. ” 

ORIGINAL On the 11th May, 1896, the plaintiff wrote to the defendants as 
Civil, follows : — 

“ Bv i articulars to hand by the mail which came in yesterday wo 

22 B. 189. j eatn that the ‘ Eastby Abbey ’ was sunk as far back as the 16th ultimo, 
which was within two days after she bad passed the canal. We also learn 
that in all probability the steamer is breaking up. 

“Under these circumstances, and you having failed to declare us the 
name of any steamer under your contract save that of the ‘ Eastby Abbey,’ 
which, as we told you before, we are satisfied was declared after the loss 
of the vessel was made known, we hold you liable for the damages we have 
suffered by reason of your failure to deliver the 1,376 tons, and now 
enclose our statement of claim which, unless paid within two days, will 
be handed to our attorneys with instructions to take prompt action for 
recovery of same." 

In the plaint the plaintiff charged that the defendants’ letter declaring 
the ship was not written on the 25th April, but was in fact written on 
the 27th April alter the defendants bad heard of the reported loss of the 
ship. The plaintiff contended that the defendants’ declaration was not 
made bona fide and that he ought not to beheld bound thereby. 

At the hearing it appeared that the coal sold to the plaintiff by the 
defendants was part of a lot of 4,000 tons which they had purchased, 
from Messrs Killick Nixon and Co. All this coal had [193] been duly 
delivered to them by Messrs. Killick Nixon and Co. except 846 tons, which 
by letter dated the 14th April addressed to t.he defendants they had de- 
clared as on board the " Eastby Abbey.” The coal, therefore, actually 
belonging to the defendants on board this ship was only 846 tons and nob 

1,376 tons. _ , 

The S. S. “ Eastby Abbey ’’ ran on a reef in the Red Sea on the 16th 
April. Some of her cargo was thrown overboard and she was subsequently 
got off the reef and taken to Suez, where the rest of her cargo was sold, 
and the ship being unable to proceed to Bombay eventually returned to 
England to be repaired. 

The plaintiff claimed Rs. 3,455-7-9 as damages. The defendants did 
not dispute the amount of damages, but contended, as above stated, that, 
the ship having been lost they were exempt from liability under the terms 

of the contract. m 5 

The principal issue raised at the hearing was “ whether the defend- 
ants’ declaration purporting to be of the 25th April, and communicated 
to the plaintiff on the 27th April, was a good and sufficient declaration. 

Russell ( Anderson with him), for the defendants. — The vessel was 
lost and tbe defendants are exempt from liability under the terms of the 
contract. We rely on Nusservanji J. Khambata v. Volkart Brothers (1).' 
We say the loss must be held to have taken place about tbe 10th May, 
i.e., when it was finally ascertained that tbe vessel could not proceed to- 
Bombay. The declaration of the ship was made on the 25th April. The 
evidence shows it was made on that day in good faith and before the 
defendants bad heard of the accident to the ship. 

Kirkpatrick (with Lang , Advocate-General, and Macpherson).— -Thy 
ship was lost for the purpose of the voyage to Bombay on the 16 

V, (i) 13 B. 15. c : •• 7 
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April. Ifc was, therefore, already lost when the declaration is said to 1897 
have been made, viz., on the 25tb April. A declaration of a lost ship is Sep. 17, 
Dot a good declaration whether the fact of the loss is known to the 
declarant or Dob. In this case the declaration of the ship was the ORIGINAL 
appropriation of the goods on board. There had been no previous appropria. CIVIL, 
tion as in Nusscrvmiji v. Volkart Brothers (1). The plaintiff refused to 
assent to the appropriation [94] knowing that the goods were lost, and 
no assent to the appropriation could be implied in such a case — Contract 
Act (IX of 1872), s. 83. Further, the declaration of 1,376 tons was bad, 
as the defendants had only 846 tons on board — Reuter v. Sala (2). Lastly, 
it is clear that the declaration was really written on the 27th April 
after the defendants had heard that the ship was lost, although they 
dated it the 25th April. 


22 B. 189. 


JUDGMENT. 

FULTON, J. — The plaintiff sues under a contract dated the 10th 
January. 1896, to recover damages for non-delivery of 1,376 tons of 
coals sold to him by the defendant. 

The defendant relies on the clause of the contract "In the event 
of ship being lost, this contract to be null and void,” and alleges that the 
contingency therein contemplated has arisen. 

It appears that on the 14th April, 1896, Messrs. Killick Nixon and 
Co. declared to the defendant 846 tons of West Hartley coal ex " Eastby 
Abbey ” then on her voyage to Bombay and due about the 28th. On Sunday 
the 26t,h the firm received a telegram stating that the “ Eastby Abbey 
was probably lost, and next morning the news was communicated at their 
office to a number of brokers. On the same day, namely, Monday the 
27tb, the plaintiff received a letter dated the 25th in which the defendant 
declared to him 1,376 tons ex " Eastby Abbey.” 

The evidence shows that on the 16th April the steamer ran on the 
Jujub reef iD the Red Sea receiving serious damage. Eventually after 
throwing overboard about 1,000 tons of coal she was got off the reef 
with the assistance of two small steamers, and returned to Suez with 
about 15 feet of water in the forebold and lesser quantities in the other 
parts of the ship. At Suez the vessel was patched up, but coulu not be 
permanently repaired. Part of the cargo was damaged and the whole 
was sold. In the captain's opinion it was impossible to take the cargo 
to Bombay with the temporary repairs effected at Suez, and eventually 
the steamer returned to England for permanent repairs. 

On these facts it was faintly argued on behalf of the plaintiff 
that the ship was not lost within the meaning of the contract. But I 
cannot accept this view. In Nnsservanji v. [195] Volkait Brothers (1) 
Mr. Justice Scott decided in 1888 that under a similar contract a ship 
must be held to have been lost wheD she was rendered useless for the 
purpose required, that is, for a voyage in fulfilment of the specified contract. 
That doubtless was a liberal construction of the clause in the contract, but 
it has apparently satisfied the coal merchants concerned, as it has not led 
to any modification of the form of contract. In these circumstances I must 
hold that in the contract now under consideration the expression "the ship 
being lost " was used in reference to the interpretation put on it in that 
judgment and was intended by the parties to cover a casualty such as 
occurred to the “ Eastby Abbey ” which completely prevented her from 
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1897 accomplishing her voyage. The previous clause about the vessel “putting 
Sep. 17. back or putting into any port through stress of weather” evidently refers 

to a temporary interruption of the voyage, but not to its total abandon- 

ORIGINal ment. This was the view apparently at first taken by the plaintiff when 
CIVIL, be filed the plaint admitting the los9 of the ship. 

For the purposes of the contract it seems clear that the “ loss of 

22 B. 189. the ship ” occurred on the 16th April when she ran on the reef. Mr. 

Russell argued that the loss should be deemed to have occurred on some 
date later on when the captain finally decided the voyage to Bomb-iy to be 
impracticable. But this contention cannot be accepted. The defendant’s 
case is that the completion of the voyage was impracticable, and accept- 
ing this view it is clear that the further continuance of the voyage was 
impracticable, not when the captain first realized the fact, or the owners 
became aware of it and admitted it, but when the accident occurred which 
rendered it impossible to proceed with due regard to safety. That was 
on the 16th April. 

A question then arises whether a declaration made after the loss was 
of any effect even if made in good faith. It was argued that there was no 
need to make any declaration at all. Mr. Justice Scott held that where 
certain goods on board a particular ship had been appropriated by the 
vendor, the clause applied even though such appropriation had not been 
communicated to the purchaser; and in the particular case before him he 
held, on [l 9 the evidence, that there bad been such an appropriation. 
It is unnecessary for me to express an opinion on the correctness or other- 
wise of this view, for in the present case there is no evidence at all to 
show any appropriation of any coal on board the “ Eastby Abbey ” to the 
purposes of this contract until the declaration of the 25th or 27th April. To 
contend that without proof of any appropriation at all the clause could be 
applied, would be to ignore the definite article “ the ” prefixed in the con- 
tract to the word ‘’ship.” It would be equivalent to arguing that, on the 
loss of any ship being proved, the vendor was entitled to treat the contract 
as void, but this would be an absurd result, certainly not intended by 
the parties. The article “ the ” clearly shows that the lost ship means 
the ship specified, or, in other words, the ship carrying the coals 
which the vendor intends to deliver to the purchaser, and, therefore, 
there must he proof at least of his intention having been formed either 
before the ship was lost, or at any rate before he knew of the loss. To have 
to f.-rra an opinion on an uncommunicafcpd intention, as seems to be 
necessary in certain cases under Mr. Justice Scott’s decision, is difficult 
and may lead to considerable uncertainty; but, as I said before, it is 
unnecessary forme in this case to express an opinion on the correctness 
or otherwise of the proposition that a declaration of the ship s Dame to 
the other party i9 nob essential. Suffice it to say that the decision does 
not seem to have led to any modification of the form of contract. If the 
parties to these contracts now desire to make the matter clear they can 
easily do so by adding to the clause the words “ Provided the Dame of the 
ship is communicated by the vendor to the purchaser before the loss is 
known in Bombay.” 

The question whether the appropriation of the coal to the contract 
must be made not before the loss is known, but before it actually occurs, 
is one of some difficulty. But as the contract is at present worded, it 
seems to me. in the absence of all proof of mercantile practice atfeotiDg the 
construction, that the words “ the ship ” must mean a specified ship 
carrying coals to Bombay, and that no ship comes - within that category 
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whioh has not been specified before the loss. If no appropriation of coal 
in a particular ship has been made before that ship has sunk, or [ 197 ] 
become incapable of conveying her cargo to Bombay, it is difficult, to my 
mind, to desoribe that ship as * the ship” carrying appropriated coals to 
Bombay when as a matter of fact it was never for a single moment of its 
existence so employed. I am inclined to think, therefore, that the appro- 
priation of coals by the declaration of the ship, whether on the 25th or 
27th of April, was useless. It did not render the“Eastby Abbey” that 
was lost on the 16th the ship ” within the meaning of the contract, and, 
therefore, the olause bad no application. 

If this opinion be correct., the question whether the defendant 
declared the ship before he heard the report of its loss becomes immaterial ; 
but as it is possible that a different view may prevail it is better that I 
should express my opinion on the evidence as to the time of the 
declaration. 

As the defendant seeks to apply the clause, the burden of proving the 
faots which render it applicable is on bim. Assuming that a declaration 
or appropriation made bona fide in ignorance of the loss of the ship is valid, 
it is for the defendant to show that such ignorance existed. The letter 
dated the 25r.h April (Ex. C. (1) ) is the first evidence of any appropriation 
of coals ex “Eastby Abbey ” for the purposes of the contract ; and it is for 
him to prove that it was written before the report of the loss reached 
him. He swears that he wrote the letter on the 25th and brings forward 
his letter-book to corroborate his statement. The peon Keshav is called 
to prove that the letter was taken that afternoon to plaintiff’s office and 
refused. The clerk Narayan says he remembers Keshav bringing back 
the letter. On the other band, the deceased plaintiff’s son Cowasji 
Dadabhai, his clerk Pherozshah and anot her clerk Dadabhai all swear that 
the office was open till 6 P. M. on Saturday, and that no letter was refused. 
It is difficult to see why any letter should have been refused on Saturday 
when there was rumour of the loss of the *' Eastby Abbey.” 

The letter-book relied on is not conclusive, for it is not satisfactorily 
proved that any one of the four letters numbered 398, 399, 400 and 401 in 
that book was delivered on Saturday. Messrs. Killic k Nixon’s clerk 
unfortunately cannot say on which [198] day No. 399 was delivered. 
Letters 398, 400 and 401 were all declarations ex “Eastby Abbey” 
considerably in excess of the coals then owned by the defendant in that 
vessel. Of course the defendant might subsequently have bought suffici- 
ent quantity to meet his contracts, but the circumstance is suggestive, 
especially as Ambalal, to whom letter No. 400 was addressed also declaring 
the “ Eastby Abbey,” swears that letter was not delivered till the 27th — 
a statement corroborated by his solicitor’s letter of the 28th. It is not 
likely that thero was collusion at that time between Ambalal and the 
plaintiff, and it is extraordinary that both should have repudiated the 
declaration on similar grounds if there was not good reason for their doing 
So. A good deal of argument was based on the fact of pencil initials in 
the delivery book being below Pnerozshah’s red-ink initials ; but as letter 
C was admittedly not accepted in plaintiff’s office till the 27tb, I do not 
see that the circumstance is of much importance. 

On the whole, looking go the suspicious nature of the circumstances 
and the impossibility of explaining satisfactorily why the letter Ex. C. (1) 
should have been refused in plaintiff’s office on the 25th, I do not think it 
is established beyond reasonable doubt that the letter was written before 
the 27th or in ignorance of the reported loss of the “ Eastby Abbey” which 
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afterwards turned out to be true. It is accordingly not proved to have 
been a declaration made in good faith and cannot, therefore, be treated as 
effective, even supposing that if so made after the actual loss of the 
ship, it would have brought the case within the meaning of the clause. 

As the damages are not disputed, the plaintiff will get a decree for 
Rs. 3,455-7-9, with interest thereon at 9 per cent, per annum from 30th 
April, 1896, till to-day and costs of the suit ; excepting his costs of the 
commission to England, which was the result of his unwillingness to 
admit the loss of tbe ship notwithstanding his averment in the plaint and 
the information furnished in the numbers which he put in of Lloyd’s 
shipping index in which all tbe material facts were sufficiently stated. 
Interest on judgment at 6 per cent. 

Attorneys for plaintiff. — Messrs. Payne , Gilbert and Sayani. 

Attorneys for defendant. — Messrs. Hemming and Peace. 


22 B. 199. 

[199] APPELLATE CIVIL. 

Before Sir C. Farran , Kt., Chief Justice and Mr. Justice Fulton. 


Mahableshvar Fondba ( Original Defendant No. 2), Appellant v. 
DURGABAI and others ( Original Plaintiffs and Defendant No. 1), 

Respondents * [13th April, 1896.] 


Hindu laic — Adoption — Adoption by widow — Motives of widow in adopting — Adoption 
from corrupt motives — Presumption. 

In Bombay, according to the authorities, if it oan be predicated of an adoption 
by a widow (in a case where the consent of the husband’s kinsmen is not required) 
that the ceremony has been performed, not as a religious duty, but from sinful 
and corrupt motives, it is on that account invalid, and the authorities appear to 
impose upon tbe Court tbe duty of inquiring into the motives of the adopting 
widow where her motives are called in question. Whether the presumption that 
an adopting widow has performed her duty from proper motives ought or ought 
not to bo deemed an irrebuttable presumption, is a question which still remains 
to be judicially decided. 

The fact that the motives of tbe widow were of a mixed obaracter is not 
sufficient to rebut the presumption - Patfl Vandravon v. Patel Manilal (1). 

Tbe fact that the widow has made terms for herself with the father of the boy 
to be adopted, or that she has solicited a boy whose father will be likely to accede 
to her wishes, is not sufficient to renoer the adoption invalid — Bhosbav. lndar (2) ; 
Chitko v. Jnnafci 13). 

Where a widow bad adopted a 6on, and it was found by tbe Courts that unless 
she had been assured by the father and guardian of tbe adopted boy thatsbe would 
receivo Ra. 4.000 she would not have adopted him, but it was not found that she 
bad not the speoial benefit of her husband in view when she made the adoption. 

Held, that tbe presumption that she made the adoption from motives of duty 
was not rebutted, and that presumption should bo allowed to prevail. 

[R., 22 B. 558 (568) ; 23 B. 789 (799) ; 29 M. 161 = 16 M L J. 22 ; Cons., 22 B. 206 (212).] 


Second appeal from tbe decision of E. H. Moso&rdi, District Judge 
of Kanara, reversing the decree of Rao Bahadur Gangadhar V. Lima^e, 
First Class Subordinate Judge of Karwar. , 

Ooe Mangesh Purshotam, a eerarated Hindu, died on the 1 
September, 1878, leaving a widow Parvatibai (defendant No. 1). a 


Seoond Appeal No. 754 of 1894. 
(2) 16 C. 556. ; . l 


(3) 11 B.H.0 ? R. 199* 


(1) 15 B. 565. 
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■without issue. Parvatibai subsequently adopted one Mabableshvar 
Fondba (defendant No. 2). 

’ [200] The plaintiffs, who were the sisters of Mangesh, brought this 
suit to have the adoption declared invalid, alleging that it had been made 
from corrupt motives; that they (the plaintiffs) were the reversionary 
heirs of Mangesh next after his widow Parvatibai ; and that, in order to 
prevent them from succeeding to the property, Parvatibai in collusion 
with the guavdiao of Mahableshvar had agreed to make the adoption, and 
that the guardian had agreed to pay her the sum of Rs. 4,000 for doing so. 

The defendant denied the allegation of the plaintiffs. 

The Subordinate Judge found that the adoption of defendant No. 2 
was not opposed to Hindu law ; that he was not adopted by Parvatibai 
solely in consideration of Es. 4,000 received by her as alleged, and that the 
adoption was not invalid. He, therefore, dismissed the suit. 

On appeal by the plaintiffs, the Judge reversed the decree and declared 
that the adoption of Mahableshvar (defendant No. 2) by Parvatibai 
(defendant No. 1) was illegal and invalid, because it was made from a 
corrupt motive. 

Mahableshvar (defendant No. 2) preferred a second appeal. 

Lang (Advocate General with Ghanasham N. Nadkarm) appeared for 
the appellant (defendant No. 2). 

Mehta (with Ghimanlal B. Setalvad) appeared for the respondents 
(plaintiffs and defendant No. 1). 

JUDGMENT. 

FARRAN, C. J. — This appeal involves the consideration of a question 
of some importance upon the law of adoDtion amongst Hindus. 

The plaintiffs, who are the sisters and next reversionary heirs of one 
Mangesh Purshofcam, deceased, sued to have it declared that the alleged 
adoption of the defendant Mahable-hvar by Parvatibai, the widow of 
Mangesh, is invalid. The factum of the adoption is not disputed. The 
objection to the adoption which is relied upon is that the guardian and 
natural father of the boy taken in adoption had agreed to pay Lbe adopt- 
ing mother Parvatibai Rs. 4,000 after the adoption should have taken 

place. 

The following issue was raised by the Subordinate Judge upon this 
part of the case: — “Was the defendant No. 2 (Mahableshvar) [201] 
adopted by the defendant No. 1 (Parvatibai) in consideration of Rs. 4,000 
received by her as alleged ?” 

The payment of the Rs. 4,000 to Parvatibai was admitted. The 
Subordinate Judge considers that it was paid by Fondba, the father of 
Mahableshvar, after the adoption, but that the expectation of the payment 
exercised a very powerful influence on Parvatibai in inducing her to make 
the adoption. The Subordinate Judge considers that she felt herself unable 
to manage the property, was badly served by those to whom she entrusted 
the management, and was continually being thwarted by the kinsmen of 
her husband ; that she was desirous of going on a pilgrimage and perform- 
ing acts of dharma, and that the offer of Fondba to give his son in 
adoption and to provide her with means of living the life she desired, 
offered a ready escape from her position. She wished to secure freedom 
from secular oares and the money required for certain spiritual purposes. 
** it is conceivable,” says the Subordinate Judge, “that a woman whose 
line of action was thus dictated by prudence and piety should have easily 
realized the two-fold advantage of Fond’s proposal, which, as the proverb 
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goes, had the potency of giving her two eyes when she was seeking only 
for one.” The Subordinate Judge upheld the validity of the adoption. 

The District Judge raised the following issues, viz : — (2) Was the 
adoption made solely as a means of acquiring Rs. 4,000?” and (3) Is 
the adoption invalid ?” After discussing the evidence he says 

” On the whole, therefore, I come to the same conclusion as the 
Subordinate Judge, viz., that the Rs. 4,000 was paid to defendant No. 1 
or at any rate promised to her as an inducement to take defendant No. 2 
in adoption, and that she adopted him in consideration of such payment 
or promise of payment, and that hut for such payment or promise she 
would not have adopted him. Wnether the payment formed the sole 
consideration for the a ioption, or whether she also had the spiritual benefit 
of her deceased husband in view, it is not easy to say, but I altogether 
dissent from the theory of the lower Court that she must be held to have 
adopted him from religious motives, because nominally the money was to 
be devoted to the payment of alleged debts due by the estate, aod to 
religious purposes. I do not consider it proved that a single rupee of the 
amount was devoted to any but secular purposes, and without believing 
the evidence of 48, [202] I do not believe, in the absence of better proof 
than Fondba’s word, that any of the money was spent in paying off 
debts.” 

He found on the issues “ (2) it is not proved that the adoption was 
made solely as a means of acquiring Rs. 4,000 ; ” and (3) the adoption 
is iovalid, because it was made from a corrupt motive.” 

The result would, therefore, aopear to be that mixed motives of 
various kinds impossible to fathom operated upon the mind of this lady, 
who appears to be of a religious turn of mind and inapt for the duties of 
an ordinary mundane life, and induced her to make the adoption, but 
that she would not have made it bad she not received the R 9 . 4,000 for 
her own purposes Is this inlaw sufficient to invalidate the adoption? 
It is, we believe, the first occasion which has come before this Court in 
which an adoption has been set aside on such grounds. It must be at 
onca mmifest that, if the view of the District Judge is correct, the Court 
in every case of disputed adoption may be led into abstruse ethical discus- 
sions as to the motives which induce a Hindu widow to adopt, and the 
validity or invalidity of such an adoption will depend upon a consideration, 
not of facts, but of the feelings, which actuate the Hindu female mind at 
the time of adoption — feelings, which, even if truthful, she would herself 
probably be unable to define. In almost every case of adoption a widow 
in possession of the estate of her husband must have internal struggles of 
mind whether she will relinquish it by adopting a son, or retain it by 
remaining sonless. If the certainty of not being left without the means 
of support or dependent upon the caprice of the adopted boy turns the 
scale, is the adoption to be set aside beoause she was partially influenced 
by a consideration of her own future well-beiDg? The problem is a ^diffi- 
cult one for a Court of justice to solve. The task would seem to be better 

fitted for a Court of conscience. . . 

The basis upon which the law upon this subject is founded is cne 

following passage in the judgment of the Privy Council in the Ramnad 
Case (1). The question which their Lordships there had to consider 
was what assent of kinsmen wa* requisite to [203] validate an. 
adoption by a widow in the Dravid a Country where there was no 

(1> 12 M.I.A, 397. . -H I 
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father-in-law in existence. Their Lordships say : “ It is not easy 

to lay down an iutlexible rule for the case in which no father-in- 
law is in existence. Every such case must dep >nd upon the circumstances 
of the family. All that can he said is than tueie must be such evidence of 
the assent of kiusmen as suffices to show that the act is done by the widow 
in the proper and bona fide performance of a religious duty and neither 
oaprioiously nor from a corrupt motive. Iu this case no issue raises the 
question that the consents were purchased, and not bona fide obtained. 
The rights of an adopted son are nob prejudiced hy any unauthorized alie- 
nation by the widow, which precedes the adontion which she makes ; and 
though gifts improperly made to procure assent might be powerful evidence 
to show no adoption needed, they do nob in themselves go to the root of 
the legality of an adoption.” In subsequently considering this pa?sage in 
Rajah Vellanki Venkata v. Venkata Rama (l) their Lordships, after 
observing that the evidence required was not of the widow’s motives but 
of the assent of the kinsmen, say : " Their Lordships think it would 

be very dangerous to introduce into the consideration of these cases of 
adoption nice questions as to the particular mo'ives operating on the mind 
of the widow, and that all which this Committee in the former case 
intended to lay down was, that there should he such proof of assent on 
the part of the sapindas as should be sufficient to support the inference 
that the adoption was made by the widow, not from capricious or corrupt 
motives, or in order to defeat the interests of this or that sapinda, but 
upon a fair consideration by what may be called a family council, of the 
expediency of substituting an heir by adoption to the deceased husband. 
If that be so, there seems to be every reason to suppose that in the present 
case there was such a consideration, bot-h on the part of the widow and 
on the part of the sapindas ; and their Lordships think that in such a case 
it must be presumed that she acted from the proper motives which ought 
to actuate a Hinou female, and that, at all even' s, such presumption should 
be made until the contrary is shown.” 

Mr. Mayue (Hindu Law. PI. 116) commenting on this passage thinks 
that even now it is not quite clear whether their Lordships [204] are of 
opinion that a widow’s motives in making an adoption, provided she 
has received the assent of sapindas given bona fide to the adoption, are 
material. His view, however, is that the Judicial Committee did not 
mean to lay down that such evidence would be material or admissible. 
To us it appears that their Lordships, feeling bow dangerous it would be 
to introduce into the considerations of cases of adoption nice questions as 
to the particular motives operating on the mind of the widow, have point- 
ed out that the Ramnad Case did not decide that such motives would be 
material, and have not themselves expressed any opinion unon the question. 
Their guarded language at the end of the passage which we have quoted 
leaves the question absolutely open. We have not, therefore, the advan- 
tage of knowing what conclusion the ultimate tribunal will arrive at upon 
it when it oome3 in a concrete form before them. 

Turning to the decisions of this Court we find that in Rakhmabai v. 
Radhabai (2) it was decided that in the Maratha country a Hindu widow 
may adopt without the permission of her husband and without the consent 
of his kindred if (borrowing the language of the Privy Council in the 
Ramnad Case ) “ the aot is done by her in the proper and bona fide per- 
formance of a religious duty and neither capriciously Dor from a corrupt 

(2) 5 B.H.C. R. A. C. J. (181) 191. 


1896 

APRIL 13. 

Appel- 

late 

Civil. 

22 B. 199. 


(1) 4 I. A. 14. 


717 



1896 

APRIL 13. 

Appel- 

late 

Civil. 

22 B. 199. 


22 Bom. 205 Indian decisions, new series [Yol. 

motive.” The result of this decision is referred to and its terms are repeat- 
ed in Bhagvandas v. Rajmal (1) without commend, and is again referred 
to in Naragan Babaji v. Nana Manohar (2), and again in Ramji v. 
Ghamau (3). 

The first attempt to he found in the reports of this Court to apply 
the qu xlifijation of a widow’s power to adopt, and to upset the adoption 
on the ground of the widow’s motive in making it, is to be found in 
Vithoba v. Bapa (4). That was the case of an undivided family. It was 
almost admitted that the widow’s motives in adopting were malicious, but 
as she had without deceit obtained the consent of the head of the family 
to the adoption it was upheld. Patel Vandravan v. Patel Manilal( 5) 
was the case of a divided estate vested in the widow. It was alleged 
[205] that her motives in making the adoption were corrupt and capri- 
cious. The Chief Justice, Sir Charles Sargent, aftser referring to the 
dictum in the Ramnad Case already quoted and its qualification by the 
Privy Council in the later case, and adopting Mr. Mayue’s view of the 
result of these decisions, says: “ Whore, however, the assent of sapindas 
is not required, as in this Presidency where the family is divided, then 
there will be only the ordinary presumption that the widow has performed 
a duty from proper motives, and the onus lies heavily on him who seeks 
to set aside the adoption on the ground of corrupt motive.” His Lord- 
ship then reviewed the evidence as to motive and came to the conclusion 
that although it was probable * * * that the widow acted from 

mixed motives there was no sufficient evidence that she acted from corrupt 
or malicious motives such as would invalidate the adoption. 

Such is the state of the authorities upon this difficult question. 
They doubtless assume that if it can be predicated of an adoption 
by a widow (in a case whether the consent of the husband’s kins- 
men is not required) that the ceremony has been gone through 
not in the performance of a religious duty but from sinful and 
corrupt motives, it is on that account invalid ; and they appear to impose 
upon the Court the duty of inquiring into the motives of such adopting 
widow where her motives are called in question. Whether the presump- 
tion that an adopting widow has performed her duty from proper motives 
ought or ought not to be deemed to be an irrebuttable presumption, is a 
question which still remains to he judicially decided. It is unnecessary 
for us, we think, to consider it in the present case. 

As to the nature of the evidence which will rebut presumption that 
the act of adoption has been performed as a duty, there is but 
little authority to guide us. The judgment in Patel Vandravan v. Patel 
Manilal {supra) establishes that the fact of the motives being of a mixe 
character is not sufficient to rebut the presumption. It appears also to be 
clear that the widow’s making terms foi herself with the father of the boy 
to be adopted, or selecting a boy whose father will be likely to *cc J e 
to her wishes, is not sufficient to render the adoption fraudulent or L20 J 
to establish that it has been made for a corrupt purpose or for a puroose 
foreign to the real object of adoption — Bhasba v. Indar (6) and Chitfco 7. 
Janaki (7). That is, however, what the evidence in this case in the judg- 
ment of the District Judge establishes. He finds that unless she had been 
assured that she would have received the Rs. 4,000 she w ould not avQ 

(1) 10 B. H C. R. 241 (257.) (2) 7 B. H. C. R. A. C. J. 153 (172), 

(3) 6 B 498 (501). (4) 15 B. 110. 

(5) 15 B. 565. (6) 16 0.556. 

(7) 11 B. H. G. R. 199. 
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adopted Fondba’s son — possibly (it may be) would not bave adopted at all ; 
but he does not find that she had not the spiritual benefit of her deceased 
husband in view when she made the adoption. The presumption that she 
made the adoption from motives of duty is not, therefore, rebutted, and 
that presumption should, in our opinion, have been allowed to prevail. 

We reverse the decree of the District Court and restore that of the 
Subordinate Judge, with costs throughout on respondents. 

Decree reversed . 
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Before Mr. Justice Parsons and Mr. Justice Ranade. 

BHIMAWA AND OTHERS ( Original Defendants ). Appellants v. 
Sangawa ( Original Plaintiff), Respondent .* [13th July, 1896 ] 

Hindu law — Adoption — Motive in adopting — Adoption made by a widow to defeat the claim 
of her co widow to a share in her husband's estate — Validity of such adoption. 

An adoption made by a Hindu widow is not invalid merely because it is made 
with the objeot of defeating the claim of a co-widow to a share in her husband’s 
property. 

[F„ 28 M. 315 = 15 M.L.J. 143 ; R., 22 B., 558 (5G9) ; 22 B. 789 (799).] 

Second aDpeal from the decision of R. Knight, Assistant Judge, 

F. P., at Bijapur. 

Suit to set aside an adoption. 

One R^mangavda died in 1886, leaving three childless widows, 
Hanmawa, Bhimawa and Sangawa. 

On the 27th Juoe, 1890, Sangiva applied for leave to sue as a pauper 
to recover her share of her husband’s estate. 

[ 207 ] On the 23rd October, 1890. pending this application, Bhimawa 
with the consent of the eldest widow Hanmawa, took Bhimapa in 

adoption. 

On the 3rd January, 1891, Sansawa's application for leave to sue as 
a pauper was granted, and registered as a plaint. 

Bhimapa was added as a party to the suit, and an issue was raised, — 
whether his adoption was valid. 

On the issue the Subordinate Judge held that the adoption was valid, 
though it was made with the object of defeating Saogawa’s right to obtain 
a third share of her husband’s estate. Sangawa’s suit was, therefore, 
dismissed. 

Oo appeal the Assistant Judge reversed the decree of the Subordinate 
Judge and awarded the plaintiff’s (Sangawa’s) claim. He held that the 
adoption of Bhimapa was invalid on the ground that it was made from 
corrupt and malicious motives, with the manifest object of defeating the 
plaintiff’s claim for partition of her husband’s property. The following 
extract from his judgment gives his reasons : — 

“ Taking all these circumstances together we see that defendant No. 2 
did not think of adopting a son until plaintiff began to press her claim ; that 
she opposed her application for permission to sue in forma pauperis ; that 
as soon as that permission was obtained, she hurriedly alienated nearly 
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the whole of the joint property ; that she speedily married the adopted 
son to a near relative of her ; that the adoption-deed contains gratuitous 
and palpable lies introduced with the obvious design of fortifying the adop- 
tion ; that a similar design is in the construction of the morrgag -deeds'; 
and that the application of the money derived from the mortgages is nob 
satisfactorily proved. If facts can sneak, these facts unhesitatingly testify 
to the corruption of defendant No. 2’s motives. The Subordinate Judge, 
while suspecting that the adoption was made from corrupt and malicious 
motives, thought that it was not clearly enough established to warrant him 
in setting aside the deed. I differ from him in his view of the strength 
of the inferences suggested. For acting on the presumption that defend- 
ant No. 2 was actuated by proper and laudable motives, I am wholly un- 
able to account for her actions. Coincidences are very well in their own 
way, but multiplication is fatal to them. On the first issue I, therefore, 
find that the adoption is proved, but that it is not valid.” 

Against this decision the defendants appealed to the High Court. 

Macpherson (with M. B. Chaubal), for appellants. 

[208] Branson (with B. A. Bhagvat) for respondent. 

The following authorities were referred to in argument. — Pntel Vand- 
ravan Jekisan v. Patel Manilnl Chunilal (l) ; Vithoba v. Bapu f2) ; Collec- 
tor of Madura v. Mooltoo Ramalinga (3) ; Rakhmabai v. Rhdhabai (4* ; 
Mahableshvar v. Durgabai (5) ; Sri Raglmnandha v. Sri Brozo Kishore (6). 

JUDGMENT. 

Parsons, J. — The facts of this case are not disputed. RamaDgavda 
died childless in or about the year 1886, leaving three widows, 1 Hanma- 
wa, 2 Bhiraawa (defendant No. 2), and 3 Sangawa (plaintiff). He had 
not prohibited bis widows from adopting a son to him. In 1887 Hanma- 
wa consented to the adoption by Bhimawa of any one she would like to 
adopt (Ex. 92). On the 27th June, 1890, Sangawa applied for leave to 
sue as a pauper to obtain her share of her husband’s estate. The applica- 
tion was enquired into aod was ordered to he registered as a plaint on 
the 3rd January, 1891. On the 23rd October, 1890, Bhimawa took 
Bhimapa (defendant No. 7) in adoption. The Court of first instance 
thought that the adoption was made with the object of not allowing the 
immoveable property of her husband to the extent of a third to go into the 
hands of Sangawa, hut found that there wa9 no corrupt motive for the adop- 
tion, and held it valid. The appellate Court found that the adoption was 
made from corrupt and malicious motives, and, therefore, held that it was 
not valid. The corrupt and malicious motives by which the Assistant 
Judge fouud that Bhimawa was actuated were, a9 clearly appears from 
his judgment, nothing more than a desire to defeat the claim of Sangawa 
to a share in her husband’s property. 

The point of law before us is whether an adoption effected with that 
motive is invalid. In determining that point we have been very greatly 
assisted by the able and exhaustive judgment of the Chief Justice in 
Mahableshvar v. Durgabai (5). It is clearly laid down in that judgment 
that an adoption to be invalid must be shown to have been made from 
sinful and corrupt motives, and notin the performance of a religious duty. 
Bead in connection with the cases cited, that must mean that the widow 


(1) 15 B. 565. (2) 15 B. 110. (3) 12 M.I.A. 397. 

(4) 5 B.H.C.R. A.O.J. 181. (5) 22 B. 199. • (6) 3 I.A. 154. 
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must [209] be shown to have aoted with an utter disregard for the spiri- 
tual benefit of her deceased husband and solely for her own self interests 
and her own future well-being. Such a motive would be material. Cases 
may no doubt arise in which that motive may be capable of proof, but it 
is impossible to say that the present falls within that category. The 
immediate and necessary effect of any adoption by Bhimawa would be to 
divest Sangawa of her estate. To take effect for cause or motive as the 
Assistant Judge has done would be go place a bar upon Bhimawa’s ever 
exercising the right of adoption that she possessed. Such a motive is 
dearly immaterial. 

If the Assistant Judge had found that Bhimawa had adopted caprici- 
ously, corruptly, and with an utter disregard of her husband s spiritual 
benefit, we might then have had to inquire whether under the law in force 
in this Presidency these motives were in any way material. We need not 
do that now, for taking his finding as it stands, it merely amounts to a 
finding that Bhimawa intended to do exactly what she had a perfect right 
to do at any time she chose, namely, adopt a son and so divest Sangawa 
of her inheritance. He does not find that the assent of Hanmawa was in 
any way tainted, or that Bhimawa herself gained anything by the 
adoption, or that she was not acting from motives of duty. We cannot, 
therefore, agree with him in holding the adoption invalid, and we reverse 
his deoree, and restore that of the Subordinate Judge with costs in this 

and lower appellate Court on the respondent. 

RANADE, J— The Assistant Judge in this case has held that the 
factum of adoption was proved, but he set it aside on the ground that it 
was invalid by reason of its having been effected from corrupt and mali- 
cious motives. The respondent, original plaintiff, was the youngest of 
three widows, and it was found in this case that the appellant No. I. the 
second widow, with the assent of the eldest widow, adopted appellant 
No 4 after the respondent had instituted proceedings in forma pauperis 
to obtain a partition of her share. It has been further found that this 
adoption was effected to defeat the respondent s claim. From this 
circumstance, as also from the delay of four years allowed to intervene, 
and the registration of the adoption-deed and of other [210] documents 
(executed by appellants Nos. 1 and 4, mortgaging and otherwise alienating 
without proper consideration the family property to the other appellants, 
on the same day that respondent's application to sue as a pauper was 
granted, and the marriage of appellant No. 4 to a near relation of appel- 
lant No 1, the Assistant Judge has inferred that the motives which 
prompted appellant No. 1 to adopt appellant No. 4 were corrupt and 
malicious, and that she was not actuated by a due sense of pure religious 

dUty We may at once dispose of the alleged acts of waste and improvi- 
dence, and the suspicions about the marriage, and the registration of the 
adoption-deed. They have no bearing either way, as they are subsequent 
in date to the adoption, which took place in October, 1890, while the 
documents were all executed in January. 1891, and the marriage took 
place in March, 1891. The rights of the parties inter se cannot be 
seriously affected by those subsequent acts, and they may, therefore, be 
safely left out of account, except as indirect corroborations of the original 

motive which dictated the adoption. 

There can be no doubt, on the facts found, that the adoption was 

effected with a view to defeat the respondent’s claim for partition and we 
have, therefore, to see bow far such a motive can be regarded as sufficiently 

721 


1896 

July 13. 

Appel- 

late 

Oivil. 

22 B. 206. 


B XI — 91 



22 Bom. 211 


INDIAN DECISIONS, NEW SERIES 


[Yoi. 


1896 

JULY 13. 

Appel- 

late 

Civil. 

22 B. 206. 


establishing the elements of corruption and malice in a manner to invalid- 
ate the adoption. In none of the authorities relied upon by the counsel 
on both sides, has any reference been made to any express ancient texts 
of Ilindu law which bear upon this point. The doctrine is entirely a 
creation of general equity as formulated in recent judicial decisions. 

The proposition was first laid down in a ruling of the Privy Council in 
the case of The Collector of Madura v. Mootoo Ramalinga (1), where it 
was observed that the evidence about the assent of the kinsmen should 
be such as suffices to show that the act of adoption was done in the proper 
and bona fide performance of a religious duty, and neither capriciously, 
nor from corrupt motive. The context, however, shows that their Lord- 
ships had chiefly in view the corruption represented by the kinsmen 
giving their consent from mercenary motives, and not from a bona fide 
[211] sense of their duty. It is nob alleged in this case that the eldest 
widow’s consent was purchased in this way. This decision, therefore, 
does not support the view taken by the Assistant Judge as to the motives 
of appellant No. 1 being corrupt. The next case in order of time is that 
of Rakhmabai y. Radhabai (2). It is of special value as an authority in 
this case, because the contest there, as here, was between co-widows, and 
there was considerable delay in making the adoption. The right of the 
elder widow to adopt without the consent of the younger widow, even 
though such adoption deprived her of her own righta, was there upheld, 
and the Judges further held that the interest of the younger widow could 
not be regarded in the same light as that of other members of an undivided 
family. See also on this point Keshav v. Govind (3). This distinction 
between a co-widow and other heirs was re-affirmed in Ramji v. Ghaman{ 4) 
and Rupchand v. Rakhmabai (5). In the last of these cases, it was 
held that the younger widow was equally interested with the elder widow 
in securing the husband’s future beatitude, which consideration had no 
force in regard to other heirs, who could not, without their consent, be 
deprived of any rights which may have become vested in them. 

Those decisions show that, though the adoption of appellant No. 4 by 
appellant No. 1 had the effect of defeating the respondent’s rights as co- 
widow, yet as the law gave the power to appollant No. 1, her exercise of 
that power cannot be regarded as capricious or malicious, merely because 
she exercised it after respondent instituted her suit in forma pauperis. 
The right of the elder widow to exercise her power cannot properly be 
made dependent upon the consent of the younger co-widow, whose 
interest would in many cases he opposed to its exercise — Bhagubai v. 
Kalo (G). The exercise of a valid power by a properly authorized person 
cannot be held to be capricious or malicious in law solely because it 
defeated the expectations of others. 

In the case of Vithoba v. Bapu (7) the adoption was admittedly 
effected pending legal proceedings with a view to defeat [212] those 
proceedings of the rival claimant, and that circumstance was not held 
sufficient to vitiate the adoption on the ground of caprice or malice, when 
it had been made with the assent of the head of the family. The next 
case reported in the same volume — Patel Vandravan Jekisan v. Patel 
Manilal Chunilal (8) — further shows that the mere existence of alleged ill- 
will is not by itself sufficient to prove corruption and malice. It was held 
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in this last case that when a widow adopts with tho consent of the nearest 1896 
sapiuda, in this oase the eldest widow, there is a presumption that she July 13. 
has performed tho act from proper motives, and the burden of proving 
corrupt motives lies heavily on the other side. Tbis qualification of the APPEL- 
rather general terms used in tho Bamnad Case was made on the authority late 

of two later decisions of their Lordships in which the passage was more g, vil> 

fully explained — Sri Rag hunadha v . Sri Brozo Kishore (1) ; Rajah Vellanlci 

Venkata Krishna Row v. Venkata Rama Lakshmi Narsayya (2). In the last 22 B. 208. 
of these cases, their Lordships observed that it would be dangerous to 
introduce into the consideration of these adoption cases nice questions as 
to the particular motives operating on the mind of the widow, and that 
all that their Lordships meant to lay down was that there should be such 
evidence of the assent of the nearest sapinda as would suffice to prove 
that the adoption was not made from capricious or corrupt motives. 

"When such assent is secured, it must be presumed that the widow acted 
from proper motives until the contrary was shown. 

All these authorities were referred to in a recent decision Mahabale- 
shvar v. Duraabai (3)— passed on 13th April, 1896, by the Chief Justice 
and Fulton, J. In that case, the questiou at issue was approached from 
the poind of view of what circumstances must be proved to show corrupt 
motives on the part of the adopting widow, and it was held that the 
agreement of the natural father to pay Rs. 4,000 to the adopting widow, 
did not vitiate the adoption, as it did not rebut the presumption tnat she 
acted from a proper sense of her duty towards her husband In the 
present case there is no question of corruption. The same act L213J ot 
.adoption which defeated respondent’s rights as a widow was equally 
preiudicial to the personal interests of the appellant No. 1. She might 
well regard that the breaking up of the family by partition was undesirable. 

The eldest widow’s claims were somehow settled, and her assent was 
secured to the adoption several years before the respondent had any open 
differences with apDellant No. 1. Under these circumstances, it is plain 
that the mere delay in giving effect to the legitimate power possessed^ by 
her and her resorting to its exercise when the respondent threatened to 
breakup the joint family, would not make the act either capricious or 
malicious, solely because it was effected after the institution of the 
application to sue in forma pauperis. The presumption in favour of the 
bona fides of the act would not be rebutted by this circumstance, or by the 

subsequent acts of alleged waste. . , 

For these reasons we reverse the decree of tbe Assistant Judge, ana 

restore that of the Subordinate Judge with costs on respondent. 

Decree reversed. 
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APPELLATE CIVIL. 

Before Sir C. Farr an , Kt., Chief Justice, and Mr. Justice Fulton. 

Chcnilal Premji Marwadi and others (Original Plaintiffs), 
Appellants v. Ramchandra AND others ( Original Defendants), 

Respondents * [17th April, 1896.] 

Registration— Registration Act (III of 1877), s. 50 -Not ice— Registration is notice 

only of registered documents, net of unregistered documents under which holders of 

registered documents derive their title — Priority 

The plaintiffs sued to recover possession from the defendants of certain land 
which they had purchased from one Ran by a registered deed of sale dated the 
22nd August, 1P82. 

Ran had been given the land by one Harichand by a registered deed of gift 
dated 15th November, 1881. 

Hariohand. however, had purchased the land from OQe Vithoba on the 22nd 
March, 1876, and the deed of conveyance to him of lhat date was not registered. 

[214] On the 2nd April, 1894, the sons of Vithoba (defendants Nos. 1 and 2) 
sold the land to the third defendant by a deed of that date which was duly 
registered. 

The third defendant contended that the plaintiffs’ title depended on the 
unregistered deed of the 23rd March, 1876, executed by Vithoba (father of his 
vendors), and that his (defendant’s) purchase by registered deed dated 2nd 
April, 1894, had priority. 

Held, that the plaintiffs’ claim must be dismissed. They were mere strangers 
to the land, unless they could rely on the unregistered conveyance by Vithoba 
to Harichand of the 23rd March, 1876. but this conveyance had no effect when 
brought into competition with the registered conveyance to the third defendant 
of the 2nd April, 1894. 

Though the register is notice of registered documents it is not notice of 
unregistered documents under which holders of registered documents derive title. 

[F., 27 B. 403 (412) ; R. f 27 B. 452 ; 1 N.L.R. 125 (127).] 

SECOND appeal from the decision of Arthur H. Unwin, District 
Judge of Nasik, confirming the decree of the Subordinate Judge of 
Malegaon. 

Suit for possession of land. The plaintiffs had bought the land in 
question from one Ran on the 22nd August, 1882, by a registered deed 
of conveyance. 

Ran had been given the land by one Harichand and had a registered 
deed of gift from him dated the 15th November, 1881. 

Harichand, however, had purchased the land from one Vithoba by 
an unregistered deed dated the 23rd March, 1876. 

The first and second defendants were the sons of Vithoba and they 
sold the land to the third defendant by a registered deed dated 2nd April, 
1894. 

The third defendant contended that the plaintiffs’ title ultimately 
rested on the unregistered deed of the 23rd March, 1876, executed by 
Vithoba (the father of his vendors) and that his (the third defendant's) 
registered deed of 2nd April, 1894, had priority to that previous 
unregistered deed of March, 1876. 

The Subordinate Judge held that, under s. 50 of the Registration 
Act, the registered sale-deed of defendant No. 3 (Ex. 46) was entitled to 
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priority over the plaintiffs’ unregistered title-deed (Ex. 29). He, thoiefore, 
dismissed the suit. 

On appeal by the plaintiSs the Judge confirmed the decree. 

The plaintiffs preferred a second appeal. 

[21 S] Daji A. Khare , for the appellants (plaintiffs). 

Govardhanram M. Iripathi , for the respondents (defendants). 

• 

JUDGMENT. 

Earran, G. J. — We confirm the decree of the District Judge in 
this case on the ground that the registered deed dated 2nd April, 1894, 
(Ex. 46) executed by Vilhoba's sons in favour of the defendant No. 3 
under s. 50 of the Registration Act (III of 1877) takes effect as regards 
the property comprised therein, being the property in suit, against the 
unregistered conveyance dated 23rd March, 1876, (Ex. 29) by Vithoba m 
favour of Harichand, who by deed of gift on the 15th November, 1881, 
.(Ex. 32) gave the property to Ran, who soid it by deed dated 22nd 

August, 1882, (Ex. 36) to the plaintiff. 

It is contended that the deeds of 2nd April, 1894, and 23rd March, 
1876, Ex. 46 and Ex. 29, do not come into competition, as the former 
was executed by the father Vithoba, and the latter was executed 
by his sons and heirs. The contention ought not to prevail. The title 
of Vithoba descended upon his sons, and it is the same title which is 
conveyed by both documents. That is sufficient — Makandas v. Shankar- 

das (1). 

It is on this argued that the registered documents, dated respectively, 
15th November, 1881, and 22nd August, 1882, Ex. 32 and Ex. 36, come 
into competiton with, and being prior in date to the deed of 2nd April, 
1894 Ex. 46, take precedence over it. We do nob think that is so. The 
plaintiff and his grantors are mere strangers to the land, unless they can 
rely upon the unregistered conveyance by Vithoba to Harichand in March, 
1876, Ex. 29; but this conveyance, as we have stated, does not taire 
effect upon the property when brought into competition with the registered 
conveyance of April, 1894, Ex. 46. The grantees of Harichand stand in 
his shoes, and if he could not succeed against the defendant No. 3, neither, 

we think, can they. . 

As to the argument based upon the law as to notice laid down in 
Dundaya v. Chenbasapa (2) that the defendant No. 3 had notice through 

the registered documents of November, 1881, and Aug™*’ 1 ® 8 * J ’ ”.. £ 

■ and Ex. 36, of the unregistered document of March, 1877, Ex. 29, it is 
ingenious, but, we think, unsound [216] The regis er may be notice and 
in most cases under the rulings of this Court doubtless is, of the ^tered 
documents which it contains, but it would be pushing the doctrine of 
constructive notice beyond all bounds tc hold that it is notice of the 
unregistered documents under which the holders of registered documents 

derive their title. . , 

Lastly, it is contended that the alleged constructive possession of 
Harichand of the premises under the kabulayat. Ex. 41, gsive ® ons , 
notice of Hariohand's purchase to the defendant 1,0 3. Th^ kabulayat 
however, if genuine, was for a year, and expired in 1879, so that as a fact 
the sons of Vithoba were not holding as tenants under it in 1894 but 
even if they were, they were in apparent possession, and the constructive 
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possession, which would be in Haricband or his grantees by reason of the- 
kabulayat, was not possession of such a nature as to be notice to the 
defendant No. 3 of their prior title — Moreshwar v. Dattu (1). 

Decree confirmed with costs. 

Decree confirmed . 
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APPELLATE CIVIL. 


Before Sir C. Farran, Kt., Chief Justice , and Mr. Justice Fulton. 


LAKSHMANDAS Raghunathdas and others ( Original Plaintiffs ), 
Appellants v. Jugalkishore [Original Defendant), Respondent* 

[15th April, 1896.3 

Trustee — Charity — Suit against de facto manager or trustee by de jure trustees — 
Dismissal of such suit as barred by limitation — Subsequent suit against same defend- 
ant by Advocate- General under s. 539 of Civil Procedure Code — Such suit not 
affected by first suit — Civil Procedure Code ( Act XIV of 1682), s, 539 — Res judicata. 

In 1887 certain persons alleging that they had been appointed trustees of a 
temple and its property by its founder Purshotam, brought a suit to evict 
Purshotam’s son from the premises, alleging that ho had been their gumasta. 
but that they had dismissed him and that he refused to give up the property. 
The High Court dismissed that suit on the ground that it was barred by 
limitation. 

[217] In 1892 the plaintiffs brought the present suit with the consent of the 
Advocate-General, under s. 539 of the Civil Procedure Code (Act XIV of 1882),. 
against the same defendant, alleging that after Pursbotam’s death the defend- 
ant had entered into possession of the property and for some years had carried 
out the trusts created by his father Purshotam ; but that latterly be had claimed 
the property as bis own and relused to perform the trusts. They prayed that 
trustees might be appointed and the property made over to such trustees. The 
defendant contended that the plaintiffs in both the suits were the same, viz., 
persons representing the same cosines que trustent, i e ., the devotees of the 
temple or the general public ; that they sued in the same right, and that as the 
plaintiffs in the former suit were held barred by limitation, the plaintiffs in the 
present suit were also barred. 

Held, that the present suit was not barred. The plaintiffs in the former suit 
bad no general warrant, such as is conferred on plaintiffs suing under s. 539 of 
the Civil Procedure Code, to represent the public, the objects of the charity. 
They based their title to sue on their particular appointment by Purshotam, and 
when it was found that they had by limitation lost their rights to the titl6 derived 
from that appointment they ceased to represent the public just as though they 
had been removed from their office. The de jure managers and trustees of a 
public charity losing their right by limitation to oust the de facto trustee does 
not confer on the latter immunity from suit on the part of the Advocate-General 
or the temple. 

[R., 33 C. 769= 10 C-W.N. 581 ; 4 N.L.R. 98 ; D., 6 C.W.N. 178.] 

Appeal from the decision of A. Steward, District Judge of Poona, in 
suit No. 6 of 1894. 

The plaintiffs sued with the consent of the Advocate-General under 
s .539 of the Civil Procedure Code (Act XIV of 1882) alleging (inter alia ) 
that one Purshotam, the father of the defendant, built a temple of Shri 
Nivdunga Vithoba in the city of Poona for the use of the public and assign- 
ed certain property as a gift in charity for the expenses of the idol and 

• Appeal No. 139 of 1895. 

(1) 12 B. 569. 
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devasthan ; that on the 18th December, 1859, he executed a deed of gift 
which was duly registered, and constituted himself trustee for life for the 
management of the property and also appointed trustees for management 
after his death ; that the defendant was in possession of the property and 
neglected to perform the duties connected with the idol and devasthan; that 
the defendant was dealing with the property as owner that all the trustees 
appointed by Purshotam were dead ; that plaintiff No. 3 was the puiari 
(worshipper) of the idol and that the remaining plaintiffs being its devotees 
had an interest in the continuance [ 218 ] of the devasthan and of its 
property. The plaintiffs prayed that the property, moveable and immove- 
able, belonging to the devasthan should be handed over to them, or that 
the Court should appoint other trustees. &c., &c. 

The Judge found that the plaintiff were not entitled to sue under 
s. 539 of the Civil Procedure Code, that the defendant was in possession of 
the property as owner ; and that the claim for his removal, or to recover 
the property from him, was time-barred. He, therefore, dismissed the 
suit. The following is an extract from his judgment : — 

The main point for decision in this suit is whether there was a trust 
as regards the possession and vahivat of certain pronerties alleged to have 
been dedicated by one Purshotam Ambaidas to the idol in the temple of 
Nivdung Vithoba at Poona. Defendant urges that he was the owner of the 
property. I have declined to take fresh oral evidence on this point, as I think 
that this and all other questions connected with this case can be decided by 
a reference to the judgment of Mr. Fernandez. First Class Subordinate Judge, 
which was confirmed by the High Courc in P J., p. 155, of 1892 (Ap. 86 of 
1889). The plaintiff urge that these judgments are not admissible in evi- 
dence, but I would hold, on the contrary, that these judgments are admissi- 
ble as a piece of evidence under s. 42 of the Indian Evidence Act. I would 
even go further and hold that the decree of Mr. Fernandez, which was 
confirmed by the High Court, operates as res judicata between the parties 
before us, because the matter in issue has been directly and substantially 
in issue in a former suit between parties litigating under the same title. 
The plaintiffs in the former suit called themselves trustees, but as no trust 
was proved, they were not more than devotees of the idol, and that is what 
the present plaintiffs allege themselves to be. In the former case to prove 
that a trust had been created, a deed of gift said to have been passed in 
June, 1859, and a will alleged to have been passed about eight years later 
were produced. Mr. Fernandez held that the deed of gift was proved, but 
had never been acted on, and he held that the will had not been proved. 
He held further thrvt it had not been proved that the property in suit was 
acquired by Purshotam alone without the aid of any ancestral property. 
On this point their Lordships did not agree with him, for they assumed 
that the property had been self-acquired, and they do not expressly record 
any finding on the danpatra or the will. They do not, however, quarrel 
with his decisions on these points, but confirm the decree, from which I 
gather that their opinion as to the unreliability of these two documents 
was the same as that of the Subordinate Judge. The judgment of the 
High Court goes on to say, ‘ whether the defendant can be regarded, in fact, 
as a trustee for the temple, and can be removed for misconduct, is hot now 
before the Court.’ But I will show to the best of my ability that neither 
plaintiffs nor defendant were trustees for the [219] temple, —in fact, there 
has never been anv trust. As regards the defendant, the judgment in 
appeal of the High Court decides that the defendant has always been in 
possession of the property adversely, to -the Panch ever sioce his father’s 
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death. If his possession of the property was adverse, he could not have 
been a trustee. Then as regards the so-called Panch, if the judgment of 
the First Class Subordinate Judge holds good,— and I say that it must 
hold good, as it has been confirmed by the High Court, the deed of gift 
was never acted on, and the will has never been proved ; therefore, there 
was no trust as regards them, and it is clear that defendant Bapubhai has 
all along enjoyed the property in bis own right as owner and not as gumasta, 
as held by Mr. Fernandez. I hold, then, that no trust was created by 
Pursbotamdas, and that no Panch was appointed by him, and that the 
son of Pursbotamdas had vahivat in his own right and not as gumasta. I f 
therefore, decide the first point against the plaintiffs and hold that they 
are not entitled to sue under s. 539, Civil Procedure Code, for the removal 
of the defendant.” 

Plaintiffs appealed. . 

Nagindas T. Marphatia, for the appellants (plaintiff S/. 

Shamrav Vitthal, for the respondent (defendant). 

JUDGMENT. 

FaBRaN, C. J.— This is a suit filed by the plaintiffs with the consent 
of the Advocate-General under s. 539 of the Civil Procedure Code {inter 
alia) to have trustees appointed for the management of the property 
specified in the plaint— a temple and its accessories— and to have the 

property made over to such trustees. 

Their allegation is that Purshotam, the father of the defendant, 
validly dedicated the property in question to public religious uses, and 
ouriug his lifetime managed the same, and that after his death the defend- 
ant, his son, entered into possession of it, and that for some time the 
trusts created by his father were recognized and carried out, but that 
latterly the defendant has claimed it as his own, and refused to perform 
the trusts or allow them to be carried out. The plaint specifies various 
documents and makes other allegations, but the above is its substance. 

The District Judge has rejected the claim altogether and dismissed 
the suit without recording evidence, on the ground that it is res judicataby 
the decision in Kupuswami v Jugalkishore (1). That was a suit by certain 
persons alleging that they had been appointed trustees of the charity by 
Purshotam, and seeking to [220] evict the defendant from the premises on 
the ground that he had bean appointed by them as their gumasta, and that 
they had dismissed him, and that he refused to give up the property to 
them. The High Court, without specifically finding whether the plaintiffs 
in that suit had been appointed trustees by Purshotam or Dot, dismissed 
the suit on the ground that their claim to recover possession of the pro- 
perty from the defendant was barred by limitation. The High Court 
expressly refrained from deciding whether the defendant could be 
regarded as, in fact, a trustee of the temple and could, as such, be removed 
for misconduct. The present suit is framed for seeking relief on that 
footing. It is contended that the plaintiffs in the former suit being the 
trustees appointed after his death by Purshotam both by the origina 
deed of gift and by his alleged will represented the cestues que trustent the 
devotees of the temple or the general public, and that the present plaintiff 
also represent the same cestues que trustent , and are, therefore, suing in the 
same right as the trustees in the former suit, and that thus the parties to 
the two suits are the same. It is further contended that as it was held intbe 


(1) P.J. (1892), p. 155. 
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former suit that the olaim of the trustees to recover the property from the 
defendant was barred, the olaim of the cestuis que trustent to recover the 
same property must also be barred. What, however, was held in the former 
suit was that the particular plaintiffs in that suit had, by the operation of 
the law of limitation, lost their right (if they had ever possessed one) to 
represent the charity aud to evict the defendant. The plaintiffs in that 
suit had no general warrant such as is conferred on plaintiffs suing under 
s. 539 of the Civil Procedure Code to represent the public as the objects 
of the charity. They based their title to sue on their particular appoint- 
ment by Purshotam, and when it was found that they had by limitation 
lost their right to the title derived from that appointment, they ceased to 
represent the public just as .though they had been removed from their 
office. The de jure managers and trustees of a public charity losing their 
right by limitation to oust the de facto trustee does not confer on the latter 
immunity from suit on the part of the Advocate-General or the public. 
The present suit is not, therefore, we think, barred by the proceedings in 
the former suit. 

[221] The District Judge by an elaborate process of reasoning based 
upon the findings of the Subordinate Judge has arrived at the conclusion 
that it must be held that the judgment of the High Court decides more 
than is above set out, but when an appellate Court dismisses a suit on the 
ground of its being barred by the law of limitation it must be taken that 
the merits of the suit are not dealt with evea though the decree of the 
lower Court is formally confirmed. 

It is objected that the relief sought in this suit is not within the 
provision of s. 539. It is not necessary to consider that objection at pre- 
sent. Portion of the relief sought is clearly within the section upon the 
most limited view of its scope. 

We reverse the decree of the District Judge and remit the case for 
retrial on the merits. Costs, costs in cause. 

Decree reversed and case remitted. 
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APPELLATE CIVIL. 

Before Sir G. Farran, Kt., Chief Justice , and Mr. Justice Fulton. 


RAMCHANDRA RAGHUNATH KULKARNI ( Original Defendant and 
Opponent), Appellant v. KondaJI {Original Plaintiff and 

Applicant), Respondent .* 

[15th April, 1896.] 

Dekkhan Agriculturist*' Relief Act ( Act XVII of] 1879), ss. 15 (BJ and 20 (1 )— Redemption 
suit— instalment decree— Mortgagee in possession under the decree lor a specified time 
— Mortgagor cannot redeem before the specified time. 

Where under a decree passed in a redemption suit brought under the provisions 
of the Dokkhan Agriculturists’ Relief Act (Act XVII of 1879) a mortgagee i3 
continued in possession of the mortgaged property for a definite time, he is 


• Second Appeal, No. 4 of 1896, 

(1) Seotious 15 (B) and 20 of the Dekkhan Agriculturists’ Relief Act : — 

16 (B) (1). The Court may in its discretion, in passing a deoree lor redemption, 
foreclosure or sale in any suit of the descriptions mentioned in section three, cl. (y) or 
. ol, (z) or in the course of any proceedings under a deoree for redemption, foreclosure or 
sale passed in any such suit, whether before or after this Act comes into force, direct that 
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[222] entitled to retain possession until the expiration of the specified period, and is 
not liable to be redeemed before then at the wish of the mortgagor. 

Second appeal from the decision of W. H. Crowe, District Judge of 
Poona, confirming the order of Rao Saheh Moreshvar N. Ovalekar, 
Subordinate Judge of Khed, in an execution proceeding. 

The plaintiff filed a redemption suit against the defendant and obtained 
a consent decree on ttre 1st December, 1884. The decree directed the 
plaintiff to pay Rs. 375 to the defendant by instalments of rupees twenty- 
five a year, and that the defendant should take the income of the mortgaged 
property in lieu of interest. 

The instalments as they became due were paid by the plaintiff. In 
1895, however, he paid the whole of the balance that remained due, and 
he then applied to recover possession of the mortgaged property. 

The defendant objected and contended that under the terms of the 
decree the last instalment would not become due until Magh, Shake 1821 
(1898-99 A.D.), and that until then he was entitled to remain in posses- 
sion of the property and to take the produce in lieu of interest ; that if the 
plaintiff were allowed to recover possession before that time, he (defendant) 
would be a loser ; that he had let the land in dispute to a tenant for a 
period of five years, and that the Court had no power to alter the terms 
of a consent decree. 

The Subordinate Judge granted the plaintiff’s application permitting 
him to pay off the remaining instalments at once and to recover possession 
of the land. 

[223] On appeal by the defendant the Judge confirmed the order. 

The defendant preferred a second appeal. 

Purshotam P. Khare , for the appellant (defendant). — The consent 
decree was, no doubt, passed under the provisions of the Dekkhan 
Agriculturists’ Relief Act ; still even under that Act it is not open to the 
Court to alter the terms of a decree after it has been passed — Balkrishna 
v. Abaji (1). A Court executing a decree must execute it according to its 
terms — Mahant Ishwarqar v. Child asama Manabhai{ 2) ; Lokshman v.Shekh 
Abdulla (3). The defendant has suffered loss by possession being given to 
the plaintiff earlier than at the due date. He has lost interest on his 
money for which he should be recouped. Further, relying on the decree 
he has already let the land, and the period of tenancy is yet to run. If the 
tenant be evicted, he will sue the defendant for damages. 

Trimbak R. Kotiual, for the respondent (plaintiff). — The order for 
the payment of the decretal debt by instalments was in the interest of the 
plaintiff, who is an agriculturist, and not for the benefit of the defendant. 
The defendant has, therefore, no right to refuse to receive the balance of 

any amount payable by the mortgagor under that decree shall be payable in such 
instalments, on such dates and on such terms as to the payment of interest, and. where- 
the mortgagee is in possession, as to the appropriation of the profits and accounting 
therefor, as it thinks fit 

[222] (2) If a sum payable under any such direotion is not paid when due, the 
Court shall, except for reasons to bo recorded by it in writing, instead of making an 
order for the sale of the entire property mortgaged or for foreclosure, order the sale of 
such portion ouly of the property as it may think necessary for the realization of that 
sum. 

• • • • • ■ 

20 The Court may at any time direot that the amount of any decree passed, 
whether before or after this Act comes into force, against an agriculturist, or the portion 
of the same which it directs under section nineteen to be paid, shall be paid by instal- 
ments with or without interest. 

(1) 12 B. 326. (2) 13 B. 106. (3) PJ. (1890), p. 154. 
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tlie debt at onoe. The decree does not prevent the plaintiff from paying 
the debt at onoe if he can. It is not open to the defendant to say that 
because he has leased the land for a period which has not expired, the 
plaintiff is not entitled to recover possession. 

JUDGMENT. 

EARRAN, C.J. — The deoree in this oase provides that its amount 
(Rs. 375) shall be paid by the plaintiff by annual instalments of 
Rs. 25 each and that until the decree is paid off in Shake 1821 the 
defendant is to remain in possession of the mortgaged property and 
to receive the produce in lieu of interest, he paying the assessment. 
The suit in which the decree was passed was for redemption and was 
brought under the provisions of the Dekkhan Agriculturists Relief Act. 
The decree was the result of a compromise and was passed by consent, 
but presumably after the Judge had satisfied himself that the mutual 
obligations of the parties had been equitably determined. Section 15 (B) of 
[224] the Act enabled the Court in its discretion to pass the decree in the 
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above form. . . . 

The plaintiff has paid several instalments in pursuance of its terms. 

The question is whether he is now entitled at once to pay the residue of 
what is due under the decree and redeem the property. The matter is of 
importance, as s. 15 (B) enables the Court in its discretion to continue 
the mortgagee in possession of the mortgaged property for a fixed period 
as a means of liquidating the debt, and the question is likely often to recur. 

The general rule is that when the mutual rights and obligations of the 
plaintiff and defendant have been determined by a decree, the decree affords 
the measure of those rights and obligations, and a Court executing the 
decree can only execute it in accordance with its terms Lakshmcin v. 
Shekh Abdulla { 1) ; Mahant Ishwargar v. Chudasama Manabhai (2) and 
Balkrishna v. Abaji (3). In the last mentioned case it was held that when 
a decree was made payable by instalments, the whole becoming due in 
default of payment of an instalment, the Court had no power, even under 
the Dekkhan Agriculturists’ Relief Act, to make a further order for the 
payment of the decree by instalments. Section 20 of the Act now confers 
that power upon the Court, but no general power to vary the terms of a 

decree once passed is thereby given. 

The decree in the present case determines the mode in which the 
plaintiff is entitled to redeem and the defendant is liable to be redeemed, 
and we think that, in the absence of consent, the executing Court cannot 
compel the defendant to allow himself to be redeemed except in accordance 
with the mode provided by the decree. To allow the plaintiff to redeem 
now would be a hardship on the defendant. As each instalment is paid to 
the defendant, the stipulation as to interest contained in the decree becomes 
more and more favourable to him. When half the debt is paid, he receives 
as much interest on the unpaid half as be originally obtained on the whole, 
and so, as each instalment is paid, he gets an increasingly high rate of 
interest on the unpaid balance. This must be presumed to have been in 
[223] the mind of the Judge when he passed the decree, and he must have 
struck, or the parties must have done so with bis approval, a fair average 
rate for the whole period. The defendant, moreover, alleges that on the 
strength of the terms of the decree be has let the land to tenants and thus 
incurred obligations towards them. It would be manifestly unfair to expose 
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him to risk at the suit of such tenants. We think that when a mortgagee 
is, under a decree, continued in possession of the mortgaged property for 
a definite time he is entitled to retain that possession until the expiration 
of the specified period and is not liable to be redeemed before then at the 
wish of the plaintiff. His position otherwise would be most anomalous. 

We reverse the orders of the Courts below and dismiss the Darkhast 
No. 377 of 189d with costs throughout. 

Order reversed. 


22 B. 225. 

APPELLATE CIVIL. 

Before Sir C. Farran, Kt., Chief Justice , and Mr. Justice Fulton. 

Maluji and others ( Original Plaintiffs ), Appellants v. FAKIRCHAND 

AND OTHERS ( Original Defendants), Respondents .* [16th April, 1896 J 

Limitation Act (XV of 1877), sell. II, art. 134 — Purchaser forvalue— Mortgage — Mortgage 
in 1842 — Subsequent mortgage in 1872 by mortgagee representing himself to be 
owner— Decree on second mortgage — Sale in execution — Purchaser at auction- sale 
— Right of original mortgagor in 1892 to redeem mortgaged property. 

la 1842 Aadoji, the grandfather of the plaintiff, mortgaged the land in ques- 
tion to one Maoekchand with possession. On 9th May, 1872, Manekchand’s son 
Lakhmichand, who was then still in possession, representing himself to be the 
owner mortgaged the property with possession to Tuljaram (defendant No. 2) 
and Sarupcband.the grandfather of Lakhmichand Gulabohand (defendant No. 3). 
These defendaots sued upon their mortgage of May, 1672, and obtained a decree 
and sold the property in 1881 in execution, purchasing it themselves. Defend- 
ant No. 3 subsequently sold his share to one Fuloband (defendant No. 4). In 
1892 the plaintiff, (who was the grandson of Andoji, the original mortgagor in 
1842), sued the first defendant (the grandson of the original mortgagee 
Manekchand under the mortgage of 1842) for redemption, making Tuljaram and 
Lakhmichand and Fulchand (defendants Nos. 2, 3 and 4) party-defendants. 

(.2263 The defendants contended that they were purohasers for value, and 
that the suit was barred by art. 134 of the Limitation Aot. 

Held, that the plaintiff was entitled to redeem. By the sale in 1881 the 
interest of defendant No. 1 (grandson of original mortgagee under the mortgage 
of 1842) became vested in defendants N 03 . 2 and 3. The plaintiff could then 
have redeemed them on paying ,ofi the amount duo under the mortgage of 1842, 
disregarding the mortgage of 9oh May, 1872, altogether. But when the defend- 
ants Nos. 2 and 3 had held possession under that mortgage for twelve years ( i.e ., 
on 9th May, 1884) that mortgage, under art. 134 and s. 28 of the Limitation Act 
became a valid mortgage as regards the plaintiffs, and they could not after that 
date recover possession without redeeming it also. The purohase by defend- 
ants Nos. 2 and 3 at the auocion-sale in 1831 oould not avail them, as the 
present suit was brought within twelve years from that date. 

Though a mortgagee is a purchaser for value he is not an out-and-out purohaser, 
but only a purchaser sub modo. He purchases a mortgagee’s interest in the 
land, viz., a right to hold the mortgaged property until the debt is paid. 

A mortgagee is pro tanto a purchaser for value within the meaning of art, 134 
of the Limitation Act (XV of 1877). 

[F., 23 B 614 (617); 36 B. 146=13 Bom. L.R. 1057 = 12 Ind. C*s. 737 ; R„ 20 A. 482 
(F.B.) = 18 A.W.N, (1898) 129 ; 21 A. 277 (279); 29 A. 471 = 4 A.L.J. 375 = 27 A. 
W.N. (1907) 133 ; 2 O.L.J. 546; 8 O.C. 233 (239) ; 9 O.O. 373.] 

SECOND appeal from the decision of S. Hammiok, District Judge of 
Ahmednagar, confirming the decree of Rao Saheb B. Y. Gupte, Subor- 
dinate Judge of Karjat. 


* Second Appeal, No. 340 of 1894. 
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Suit for redemption. In 1842 one Andoji, the grandfather of the 
plaintiffs, mortgaged the land in question to one Mauekohand with posses- 

sion. 

In May, 1872, Manekchand’s son Lakhmiohand Manekchand, who 
was then still in possession representing himself to be the owner, mortgaged 
the land with possession to Tuljaram (defendant No. 2) and Sarupchand, 
the grandfather of Lakhmiohand Gulabchand (defendant No. 3) and on 
17th September, 1878, these mortgagees obtained a decree on their 
mortgage, and in April, 1881, sold the land in execution and bought it 
themselves, dulv obtaining a certificate of sale. Subsequently to their 
purchase they held possession prior to this suit for nearly eleven years 
and Lakhmiohand Gulabchand (defendant No. 3) had sold his shaie to 
one Fulchand (defendant No. 4) and had given him possession. 

In 1892 the plaintiffs, who were the grandsons of Andoji, the original 
mortgagor, brought this suit against the first defendant Faldrchand (grand- 
son of Manekchand the original mortgagee) for redemption of the mortgage 
of 1842. making Tuljaram and [227] Lakhmiohand and Fulchand (defend- 
ants Nos. 2, 3 aod 4) party-defendants. 

The defendants alleged that in 1872 the land was the ' P r ®P® rfc y ? 
Lakhmiohand Manekchand, who bad mortgaged it m May, 1872 to defend- 
ants Nos. 2 and 3, representing himself to be the owner. They pleaded 
that they were purchasers for value and that the suit was barred 1 by 
limitation under art. 1S4 and s. 28 of the Limitation Act (XV of 1877). 

The Subordinate Judge relying on the decision \n Yesu Ramj 1 v. 
Balkrishna (1) held that the claim was time-barred and dismissed the 


• I 

8U1 ’On appeal by the plaintiffs the Judge confirmed the decree. 

The plaintiffs having then preferred a second appeal, the High Court 
(Farran, G. J.. and Parsons. J.), on the 6th September, 1894, sent down 
the following issuo for the findings of the lower Courts :— 

“ Whether when the defendants N 03 . 2 and 3 took the mortgage from 
defendant No. 1 in 1872 they did so with notice that defendant No. 1 was 
himself a mortgagee, or whether they took the mortgage on the represent- 
ation and in the belief that his was an absolute title ?” 

The findings of both the lower Courts on the issue were that when 
defendant No. 1 mortgaged the land to defendants Nos. 2 and 3, he put 
himself forward as the absolute owner of the property. 

Ghanasham N. Nadkarni appeared for the appellants (plaintiffs).— 
The defendants are, no doubt, purchasers for value under art. 134, sch. 11 
of the Limitation Act. But we submit that they are purchasers in a 
limited sense. What the defendants Nos. 2 aod 3 purchased at the 
auction-sale was the interest of the mortgagee under the mortgage of 1842. 
That interest would have become an absolute ownership under art. 134 in 
twelve years. But this suit is brought within twelve years. They are, 
therefore, only mortgagees and not owners, and the plaintiffs are entitled 

to redeem. 

Mahadeo V. Bhat appeared for the respondents (defendants).— We 
rely on Yesu Ramji v. Balkrishna (1) ; Shephard on Limitation, L228J 
p 103 ; Vol. XVI, p. 466, of the Proceedings of the Legislative Council. 
The first adverse act on the part of the defendants took place in the year 
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1872, when defendant No. 1, professing himself to be the owner, mort- 
gaged the land to defendants Nos. 2 and 3. The present suit not being 
brought within twelve years from that date is clearly time-barred. 

JUDGMENT. 

FARRAN, C. J. — We have considered, and are not prepared to dissent 
from the ruling in Yesu v. Balkrishna (1) that mortgagees are (pro tanto ) 
purchasers for value within the meaning of art. 134 of the Limitation Act. 

A purchaser for value ” is an expression well known to lawyers, used in 
contradistinction to a mere volunteer ; aud we do not find that there are 
sufficient indications afforded in the Limitation Act to lead us to feel con- 
fident that it has not been used bv the Indian Legislature in art. 134 in 
that sense. It is so used in the English Statute (3 and 4 Will. IV, cl. 27, 
s. 25), the cases decided under which may, we think, be resorted to as a 
guide to the meaning of the expression. They will be found collected in 
Lewin on Trusts, p. 876. 

This is not, however, decisive, as held by the lower Courts, against 
the plaintiffs’ right to redeem altogether. It only, we think, imposes upon 
them the necessity of redeeming the mortgage created by the father of 
defendant No. 1 before they can recover possession of the property. 
Though a mortgagee is a purchaser for value he is not an out-and-out 
purchaser, but only a purchaser sub modo. He purchases a mortgagee’s 
interest in the land, viz., a right to hold the mortgaged property until his 
debt is paid. 

The dates and facts as alleged or found are these. The plaintiffs’ 
ancestor, it is alleged, in 1842 mortgaged the land with possession to the 
grandfather of the defendant No. 1. On the 9th May, 1872, the father 
of the defendant No. 1, representing himself to be the owner.^ mortgaged 
the property with possession to the defendant No. 2 and to the. ancestor of 
defendant No. 3. On an issue sent down it has been found that the mortga- 
gees (defendants Nos. 2 and 3) in taking the last-mentioned mortgage 
[229] were led to believe that defendant No. 1 was the full owner of the 
mortgaged property and as such executed the mortgage in their favour. 
They did not merely take an assignment of defendant No. l’s mortgage 
interest. In 1878 the defendant No. 2 sued the defendant No. 1, and in 
that suit obtained a decree upon the mortgage of 9th May, 1872, and in 
execution of the decree caused the mortgage property to be sold in 1881. 
It was purchased by the defendant No. 2 on behalf of himself and his co- 
mortgagee, defendant No. 3. The latter subsequently sold his interest in 
the property to the defendant No. 4. The plaintiffs filed the present suit 
for redemption in 1892. 

As none of the defendants have held possession as out-and-out purcha- 
sers for the statutory period of twelve years, the plaintiffs have not, we 
think, under art. 134 lost their right to redeem. All the interest of defend- 
ant No. 1 has now centred in the other defendants. The plaintiffs would, 
therefore, be entitled to redeem them on paying off the amount of the 
alleged mortgage of 1842. unless the law of prescription has validated the 
mortgage of 9th May, 1872. Until the defendants held possession under 
that mortgage for the full period of twelve years, the plaintiffs could have 
disregarded it and recovered possession, notwithstanding its existence, by 
paying off the amount due on the original alleged mortgage of 1842. 
When, however, the defendants Nos. 2 and 3 had held possession under 
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it for twelve. years (which would be on the 9th May, 1884), art. 3 34 
coupled with s. 28 of the Limitation Act gave, we think, legal validity 
to it, and the plaintiffs from that date were barred by art. 134 from 
recovering possession of the property, disregarding the mortgage of 9th 
May, 1872. The possession of the defendants Nos. 2 and 3 was, 
however, only that of mortgagees, and like all other mortgagees they 
were, of course, liable to be redeemed at suit of the person entitled to 
the equity of redemption, and still are, we think, liable to be redeemed, 
as the out-and-out ownership, which their purchase of 1881 might (it 
was a Court sale, and we express no opinion as to its effect) have confer- 
red on them, if twelve years had elapsed from its date at the time of suit 
brought, does not avail them. The suit was brought within twelve years 
of the purchase. As, however, the defendants’ purchase in 1881 does 
not avail [230] them, we think that they can fall back upon their position 
of mortgagees under their mortgage of 9th May, 1872, which, as we 
have said, became by prescription a valid mortgage on the 9th May, 1884. 
The plaintiff's must, therefore, redeem that mortgage before they can 
recover possession of the mortgaged premises. For these reasons we 
must reverse the decree of the Courts below and remand the case for 
determination of the remaining issues. Costs hitherto incurred to be 
costs in the cause. 

Decree reversed and case remanded . 
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Before Sir C. Farran, Kt., Chief Justice , and Mr. Justice Fulton. 


Patel Panachand Girdhar and others ( Original Plaintiffs) . 
Appellants v. The Ahmedabad Municipality ( Original 
Defendant ) , Respondent * [16th April, 1896.1 

Municipality— Suit against municipality lor injunction— Notice of action— Bombay Act 
VI of 1873, ss. 17, 33 and 42— Discretion of municipality to take action under s. 33, 
cl. 3 of Bombay Act VI of 1873— Court's power to interfere with such discretion — 
Bombay Act II of 1884, s. 48. 

A suit for mi injunction to restrain a municipality from removing a certain 
building or construction is not an action “ for anything done, or purporting to have 
been done in pursuance of the Act ” within the moaning of s. 48 of Bombay Act 
II of 1884. Such a suit can, therefore, be brought without giving previous notice 
to the municipality. 

ADart from the provisions of s. 33 of Bombay Act VI of 1873, it is only if the 
site of a building is vested in a municipality under s. 17, that this body is em- 
powered, whether by s. 42 or by any other section, to take steps for the removal 
of the building. 

The discretion of taking action or otherwise under the 3rd clause of s. 33 is 
vested in the municipality, which alone can determine whether or not the remo- 
val of a building ereoted contrary to the provisions of s. 33 is or is not a measure 
likely to promote the public convenience. If the municipality adopt the proper 
procedure, no Court can review its decision on the ground that in the opinion of 
the Court the removal of the building is not likely to promote public convenience. 
The Legislature has confided to the municipality, and the municipality alone, 
the duty of deciding what measures within its legal powers are for the publio 
convenience, and its discretion is not subject to control by the Courts. 
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[23 [J Second appeal from the decision of G. McCorkell, District 
Judge of Ahmedabad, in appeal No. 242 of 1893. 

The plaintiffs sued for an injunction restraining the municipality of 
Ahmedabad from removing a chora and a parabdi , alleging that the chora 
and parabdi stood on a site belonging to the inhabitants of Hanuman 
Street in Ahmedabad ; that th e parabdi was recently rebuilt on the found- 
ation of an old parabdi ; and that the municipality had attempted to 
remove the same without giving proper notice. 

The defendant municipality pleaded (infer alia) that the site of the 
chora and parabdi was part of a public street and as such was vested in 
the municipality ; that the municipality had authority to remove the 
structures under s. 33 of the Bombay District Municipal Act (VI of 1873); 
and that the suit was bad for want of notice uuder s. 48 of Bombay Act 
II of 1884. 

The Subordinate Judge disallowed these pleas, and passed a decree 
granting the injunction sought. 

On appeal the District Judge reversed this decree, holding that the 
suit was bad for want of notice under s. 48 of the Bombay Act II of 1884', 
and that the ground upon which the chora and parabdi stood did not 
belong to the plaintiffs but to the municipality. 

Against this decision the plaintiffs preferred a second appeal to the 
High Court. 

Nagindas Tulsidas (with Ganpat S. Bao), for appellants. 

C. H. Satalvad , for respondent. 


JUDGMENT. 

0 

Folton, J — The objection to this suit based on s. 48 of Bombay 
Act II of 1884 was not pressed in argument by Mr. Chimanlal. It is 
clear that a suit for an injunction to restrain a municipality from removing 
a certain building or construction is not an action “ for anything done, or 
purporting to have been done, in pursuance of the Act. ^ 

We turn then to the merits. Apart from the provisions of 8. 33 of 
Bombay Act VI of 1873 it cannot, we think, be disputed that it is only 
if the site of the chora and parabdi are vested in the municipality as a 
public street that this body is empowered, whether by s. 42 or by any other 
section, to [232] take steps for their removal. Section 17 specifies the 
property vested in the municipality, and it is contended that the ground in 
dispute— namely, the site on which the chora and parabdi are erected--- 
forms part of a public street. The question, then, to be determined is 
whether such site forms part of a public street. The learned District 
Judge has discussed the question whether the recess in which the chora 
an A parabdi stand is a public street, though he has not arrived at any 
very clear decision on the point. Bub he has not considered whether* 
supposing the recess to be a public street, the site of the chora ana 
parabdi forms part of such street. Prima facie the site is the property of 
the persons who by building the chora have occupied it to the exclusion of 
the public — The Secretary of State for India in Council v. Jetlmbai (1). They 
have apparent possession, and are presumablyt- he owners till the contrary 
is proved (s. 110, Evidence Aot). But it may be shown that previous 
to the recent construction or reconstruction of the chora the site -on wnio 
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it now stands formed part of the public street. That is a question of fact on 
which we oan come to no decision. It is alleged that there was an old 
chora of which only foundations remained. It is also alleged that the 
post on which the parabdi stands has always been there. If these alle- 
gations are sustained, there can be no doubt the difficulty of proving the 
site to be part of the public street will be increased. The site of an old 
chora which had been abandoned for a number of years might possibly be 
found to have been left so long unoccupied by its owners as to raise a 
presumption of dedication to the public or the public might have acquired 
a right of way over it ; but facts necessary to support either of these 
conclusions would have to be established, and in the case of a small plot 
of land the proof of acts of user by the public would probably be difficult. 
However this may be, as the site is now covered by a chora,, it is for the 
municipality, which alleges it to form part of the public street, to prove 
facts from which it can be inferred that the allegation is correct. 

There are other points, too, in regard to which fiodings are necessary 
to enable us to dispose of the case. Iu cue lower Court it was contended 
for the municipality that the chora had [233] been recently constructed 
without notice under s. 33, aud that, therefore, irrespective of title to the 
ground, it had a right to remove it. The Subordinate Judge bold that 
the parabdi did not interfere with the public safety, health or convenience, 
and that, therefore, the, municipality were not justified in exorcising the 
discretionary power given them by cl. 3 of s. 33. He also held that as upon 
the evidence on record it appeared that the disputed parabdi aud chora 
had been built upon the site of the old parabdi and chora, no notice 
was necessary under s. 33, cl. 1, aDd the municipality was conse- 
quently not justified under that section in ordering their removal — Knsh- 
naji v. The Municipality of Tasyaon (1). Against this decision no very 
distinct objection was taken in the points of appeal to the District Court; 
but as the question was apparently raised in the 3rd issue, and decided 
in the affirmative, we have to determine it. We are unable to agree with 
the Subordinate Judge that, assuming the plaintiff to have built without 
notice, and assuming that under the circumstances of the case notice was 
necessary under s. 33 bef.ore building, it was not within the discretion of 
the municipality to order the removal of the chora if it thought a proper 
case had been made out. The discretion of taking action or otherwise 
under the 3rd clause of s. 33 is vested in the municipality, which alone can 
determine whether or not the removal of a building erected contrary to 
the provisions of s. 33 is or is not a measure likely to promote the public 
convenience ( vide s. 24, cl. 21). If the municipality adopts the proper proce- 
dure, no Court can review its decision on the ground that in the opinion of 
the Court the removal of the building is nob likely to promote public 
convenience. The Legislature has confided to the municipality, and the 
municipality alone, the duty of deciding what measures within its legal 
powers are for the public convenience, and its discretion is not subject to 
control by the Courts — vide Allcroft v. Lord Bishop of London (2). As to 
the second ground on which the Subordinate Judge considered that no 
order for removal could be made under s. 33 — namely, that the chora was 
built entirely on old foundations — we refrain from expressing any opinion 
until the District [234] Judge has formed bis conclusions as to the facts 
and the application to them of the law. 

Assuming that notice under cl. 1 of 8. 33 ought to have been given to 

(1) 18 B. 547. (2) [1891] A.C. 666. 
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the municipality before the chora was constructed, the question remains 
whether the municipality has given due notice of removal under cl. 3. 
Mr. Chimanlal contended that the notice to Vithal Panachand bad been 
accented as sufficient ; but until it is found either that the notice to Yitbal 
has been accepted as sufficient or for some reason is sufficient, or that 
notice has been duly served as provided in s. 76, it is impossible to see 
how the municipality can be justified at present in removing the chora. 
We do not know the facts, which must be ascertained by the D. strict Judge. 
They may be important in determining whether, in case an injunction is 
granted, it should be of permanent effect or merely of temporary effect until 
the municipality ha9 followed the procedure prescribed by law. 

Lastly, supposing the procedure in s. 33 to be inapplicable, and sup- 
posing it to be found that si : e of the chora is part of a public street, it has 
to be found whether the municipality has given sufficient notice of 
removal to satisfy the requirements of s. 42. But ag no form of notice 
is prescribed, it is probable that, if there was sufficient notice of removal 
for purposes of s. 33, it would equally suffice for the purposes of s. 42. 
We shall, however, be in a better position to decide the whole case when 
the facts are before us. 

We now send down the following issues : — 

1. Whether it is proved that the sice of the chora and parabdi forms 
part of a public street? 

2. Whether, before the recent construction or reconstruction of the 
chora, notice to the municipality was required under the 1st clause of s 33 ? 

3. Whether notice by the municipality requiring removal of the chora 
and parabdi, whether (a) under s. 33, cl. 3, or (6) under s. 42, has been 
duly given or accepted as sufficient ? 

[235] As on the first of these issues neither the parties nor the Courts 
appear to have noticed the necessity for determining whether the actual 
site (as distinguished from the recess in which it is situated) was part 
of a public street, we think it fair to allow fresh evidence to be given. 

The findings of the District Court should be returned within four 
months. 

Case remanded. 
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Before Mr. Justice Strachey and Mr. Justice Fulton. 

Queen-Empress v. Nagla Kala. + [28th May, 1896.] 

Evidence Act (I of 1872), s. 26— Confession- Con fession made to a Magistrate of a Native 
State— Admissible— Evidence. 

The words “ police officer” and “ Magistrate” in s. 26 of tbe Indian Evidence 
Act (I of 1872) include the police officers and Magistrates of Native States as well 
as those of British India. 

A confession made by a prisoner, while in police custody, to a First ClaBB 
Magistrate of the Native State of Muli in Kathiawar, and duly reoorded by such 
Magistrate in the manner prescribed by the Code of Criminal Procedure (Aot X 
of 1882i. is admissible in evidence. 

Queen- Empress v. Sunder Singh ( 1) followed. 

• Criminal Appeal No. 50 of 1896. 

(I) 12 A. 595. 
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Appeal from the conviction and sentence recorded by Gilmour 
McCorkell, Sessions Judge of Ahmedabad. 

The accused was tried for murder. 

The evidence for the Crown consisted ( inter alia) of a confession 
made by the accused while in police custody. 

The confession was made to a First Glass Magistrate of the Native 
State of Muli in Kathiawar. It was recorded by the Magistrate in the 
manner prescribed by the Code of Criminal Procedure (Act X of 1882) 
and signed by the accused in the presence of the Magistrate. 

At the trial the Magistrate was called as a witness for the Crown ; 
and he deposed that he had taken down the prisoner’s statement with his 
own hand in the prisoner’s own words. [236] The statement was read 
and recorded as evidence against the accused. 

The jury found the prisoner guilty of murder by a majority of 3 to 2. 

The Sessions Judge concurring with the majority of the jury convicted 
the acoused of murder and sentenced him to transportation for life. 

Against this conviction and sentence the accused appealed to the 
High Court. 

There was no appearance either for the Crown or for the accused. 
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JUDGMENT. 

Per Curiam. — The papers in this case were called for to consider 
the admissibility, in evidence, of a confession by the prisoner recorded by 
a First Class Magistrate of the Muli State in Kathiawar. The accused 
while making the confession was in the custody of a police sepoy, who 
was present in the room. The confession was regularly recorded in the 
manner usual under the Criminal Procedure Code in British districts : it 
was signed by the mark of the accused in the presence of the Magistrate, 
who also signed it and added the usual certificates. At the trial the 
Magistrate was examined as a witness and deposed that he was a First 
Class Magistrate in the Muli State, and that he had taken down the 
accused’s statement with his own hand in the accused’s own words. The 
statement was then read as evidence. 

The only question that arises is whether s. 26 of the Evidence Act 
renders the confession inadmissible. Section 26 is as follows ; “ No con- 
fession made by any person whilst he is in the custody of a police officer, 
unless it be made in the immediate presence of a Magistrate, shall be proved 
as against such person. Explanation : — In this section Magistrate doe9 
not include the heads of a village discharging magisterial functions in the 
Presidency of Fort St. George or in Burmah or elsewhere, unless 
such headman is a Magistrate exercising the powers of Magistrate under 
the Code of Criminal Procedure, 1882.” There was no appearance for 
either the prisoner or the Crown, but in another case in which judgment 
will be delivered to-day we have had the advantage of hearing on this 
very point the arguments of [237] Mr. Branson for the prisoners and the 
Government Pleader for the prosecution, and bad our attention called to 
the cases reported in Weir’s Reports, p. 800, and Queen-Empress v. Sunclar 
Singh (1). 
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May 28. and “ Magistrate ” as used in this section are applicable only to British 
“ , officials, or whether they apply also to the officials of Native States. In 
APPEL* 0 ur opinion the words include the police officers and Magistrates of Native 
LATE States as well as those of British India. In regard to the police, it would 
CRIMINAL. b 0 unreasonable to hold that a coofession made to a Native State policeman 

should be more admissible than one made to a British policeman. We 

22 B. 235. agree with the opinion of Garth, G J., in the Queen v. Hurnbole Chunder 
Ghosc (1), that in the Evidence Act the term police officer should be read 
“ not in any strict technical sense, but according to its more comprehen- 
sive and popular meaning,” and can see no justification for declaring that 
the officials ordinarily described as police officers in Native States, and per-- 
forming in such States the functions of police, are not police officers 
within the meaning of ss. 25, 26 and 27 of the Evidence Act. 

Turning, then, to the word Magistrate in s. 26 we think that it musfc ; 
equally include Magistrates in Native States. The statement in the 
General Clauses Act (I of 1868) that Magistrates shall include all persons 
exercising all or any of the powers of a Magistrate under the Code of 
Criminal Procedure suggests t-hat there may be Magistrates not belonging 
to the class included. In the Empress v. Ramanjiyya (2) the Madras High 
Court held that the word “ Magistrate ” in s. 26 included village Munsifs. 
This was thought objectionable, and by Act III of 1891 the section was 
amended so as to exclude village headmen ; but when making this 
amendment the Legislature must have been acquainted with the decision 
of the Allahabad High Court in the Queen-Empress v. Sundar Singh (3) 
(1890), and if it had desired to limit the meaning of the term Magistrate 
in s. 26 to Magistrates under the Code of Criminal Procedure, nothing 
would have been easier than to say so. Such a limitation, however, which 
would exclude the use, in British Indian Courts, of a confession made 
[238] by a person while in police custody to a Magistrate in England or 
in a Foreign country, does not appear to have been intended. 

In these circumstances we think we may safely follow the decision of 
the Allahabad High Court above referred to in so far as it admits in evidence 
a coofession made in the presence of a Magistrate of a Native State. That 
decision, it is true, deals with the question of the admissibility of the record 
of the proceedings of a Magistrate of a Native State under s. 80 of the Evid- 
ence Act, but as ib is based on the construction of the word “ Magistrate ’ Ct 
in that section as including a Magistrate in a Native State it is an authority 
for a similar construction of the word in s. 26 ; for it would, we think, be 
unreasonable to hold that the Legislature used the same word in different 
senses in the same Act. We, therefore, reject the appeal, which raises no 
other point open to argument under s. 418 of the Criminal Procedure 
Code. 
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Before Sir C. Farran, Kt., Chief Justice , and Mr. Justice Ho&king. 


MOTIRAM BALKRISHNA RAJMANNE ( Original Plaintiff ), Appellant 
v. Yesu and OTHERS (Original Defendant ) , Respondents .* 

[8bh June, 1896.] 
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■Civil Procedure Code (Act XIV of 1882). s. 375 — Compromise — Court cannot refuse to 
record a compromise except where unlawful. 

The terms of s. 375 of the Civil Procedure Code (Act XtV of 1982) are impera- 
tive, and a Court cannot refuse to record a lawful agreement of compromise, and 
to pass a decree in accordance therewith, merely because in its view it is too 
favourable to one of the parties. 


SECOND appeal from the decision of Rao Bahadur N. G. Phadke, 
First Class Subordinate Judge of Sholapur with appellate powers, confirm- 
ing the decree of Rao Saheb G. B. Laghate, Subordinate Judge of 
Karma-la. 

The plaintiff sued to recover possession of certain land. 

The defendant claimed that the property was his, alleging that the 
plaintiff had purchased the property benaini for him (the defendant). 

[239] At the first hearing the parties stated to the Court that the 
suit had been compromised in the terms that the defendant should pay to 
the plaintiff Rs. 225 within six months, and that the plaintiff should give 
up bis claim to the land, and they applied that a decree should be passed 
in the terms of the compromise. The Subordinate Judge, however, 
refused to grant the application, but went into the merits of the case and 
found that the plaintiff had purchased the land for the defendant and that 
the defendant was the rightful owner. He, therefore, dismissed the suit. 

On appeal by the plaintiff the Judge confirmed the decree. The 
following is an extract from his judgment: — 

“The wording of s. 375 of the Civil Procedure Code is certainly 
imperative in the matter of recording the compromise come to by the 
parties to the suit in respecG of the subject-matter thereof ; but it must be 
borne in mind that the Court is bound to adopt the procedure laid down 
in that section on the condition that the compromise is lawful and not 
otherwise. Exhibit No. 14, which embodies the compromise, bears the 
signatures of both the parties thereon, and the plaintiff therein admits 
himself to be a benami purchaser. In these circumstances the compro- 
mise cannot be said to be just and lawful, inasmuch as the plaintiff 
is thereby receiving some benefit at the sacrifice of the just interest of 
the defendant. The plaintiff is according to the compromise to get 
Rs. 225 from defendant for nothing. The defendant agreed to pay that 
sum at the suggestion of the panch only because he thought that he 
would otherwise be losing his beloved land.” 

Oanesh K. Deshamukh appeared for the appellant (plaintiff). — The 
compromise was effected under s. 375 of the Civil Procedure Code. The 
.Judge refused to give effect to the compromise on the ground that the 
plaintiff was deriving an advantage to which he bad no right. The 
Judge was wrong in refusing to record the compromise on that ground. 
'The only ground on which the Court can refuse to record a compromise 
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is that it is unlawful. Under s. 375 the Court cannot go into the ques- 
tion of the compromise being just and equitable. The plaintiff s giving: 
up all further litigation was a sufficient consideration. 

Mahadeo B. Chaubal appeared for the respondents (heirs of the 
original defendants, deceased). — it is not now open to the plaintiff to- 
insist upon the compromise, because after it was stated to the Court, the 
parties proceeded with the 3uit tendered evidence and [ 240 ] allowed the 
case to be decided on the merits. The application was made on the 
14th November, 1892. The whole evidence was recorded after that date 
and the case was decided on the 10th March, 1893. The conduct of the 
parties shows that they decided not to be bound by the suggested com- 
promise and, therefore, it is ineffectual — Shankar Venkatpataya v. Gopal 
Mahableshwar (1). The Subordinate Judge was of opinion that the 
defendant did not really understand the effect of the compromise. The 
parties reside in the Sholapur District to which the Dekkhan Agricul- 
turists’ Relief Act applies. Reference to arbitration was made while 
the suit was pending ; therefore such a reference would not be legal 
taking into consideration the object and scope of that Act. 

JUDGMENT. 

Farran, C. J In this case we think that the Court was bound' 
under s. 375 of the Civil Procedure Code to record the compromise and 
pass a decree in accordance therewith. The case has not been brought 
within the special provisions of the Dekkhan Agriculturists Relief Act, 
and must, therefore, be determined by those of the Civil Procedure Code 
alone. The terms of s. 375 are imperative, and the lower Courts could 
not refuse to act upon the agreement of compromise, merely because, in 
their view, it was too favourable to the plaintiff. In no sense was 

the compromise unlawful. . 

The case of Shanker Venkatpataya v. Gopal Mahableshwar U) has no 

application here, as the Subordinate Judge, when reserving his decision a9 
to whether be would record the compromise, ordered the defendant to- 
proceed with his evidence. 

We must, therefore, reverse the decrees of the lower Courts and pass 
a decree in accordance with the terms of the compromise of the 14bh 
November, 1892. The time for the payment by the defendant of the Rs. 225- 
must be extended for a period of six months from this day. As the cost 
of the subsequent proceedings has been caused by the error of the Subor- 
dinate Judge, we direct each party to bear his own costs throughout. 

Decree reversed. 


.it • 


. • » 


* ; 
»* .. 


(1) P. J. (1893), p. 266' 
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[241] APPELLATE CIVIL. 


1896 

June 16. 


Before Sir G. Farr an, Kt., Chief Justice, and Mr. Justice Hoskvig. 


KlKABHAl Gandabhai ( Original Plaintiff), Appellant v. KaLU Ghela 

AND OTHERS ( Original Defendants), Respondents * [16th June, 1896.] 

* 

Landlord and tenant — Yearly tenancy — Notice to quit— Notice to make a fresh agreement 
with the landlord or to quit at the end of the year — Sufficient notice . 

Oa the 28th September, 1891, the plaintiff gave defendants, who held bis land 
as annual tenauts, a notice in the following terms : — 

“Therefore, within two days from the receipt of this notice, meet us, increase 
the rent and give us a legal writing, or in default, on the 31st March, 1892, we 
shall keep present two good men and take full possession of the said land with 
all trees, &c., on that day, and no contention of yours in that, matter will avail ; 
and if you raise a contention we shall have recourse to a regular suit to obtain 
possession, and you will be responsible, &c.” 

Held, that the notice was a good and valid notice to terminate the tenancy. 

[F., 19 Ind. Cas. 758 ; R., 16 C.L.J. 561 = 15 Ind. Cas. 906; 5 P.R. 1904 = 42 P.L.R. 1904.] 
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Civil. 

22 B. 241. 


SECOND appeal from the decision of T. Hamilton, District Judge of 
Surat, reversing the decree of Khan Saheb JahaDgir E. Modi, Subordinate 
Judge of Olpad. 

The plaintiff sued to recover possession of certain lands, alleging that 
the defendants were yearly tenants ; that he served them with a notice on 
the 28th September, 1891, to pay enhanced rent or to give up possession 
on the 31st March, 1892. and that they refused either to pay the enhanced 
rent or bo vacate the lands. 

The following is the material portion of the notice referred to in the 
plaint : — 

“ We have very often bold you and sent you word that you are not 
giving us a rent-note and you are putting us off from time to time. 
Besides, people are ready to give us more rent ; therefore, we are now nob 
willing to keep you for good. Therefore within two days of the receipt 
of this notice meet us, increase the rent and give us a legal writing, or in 
default on the 31st March, 1892, we shall keep present two good men 
and take full possession of the said land with all trees, W6ll, &c., on that 
day, and no contention of yours in that matter will avail, and if you raise 
a contention, we shall have recourse to a regular suit to obtain possession, 
and you will be responsible for the expenses.” 

The defendant pleaded ( inter alia ) that the notice given by the 
plaintiff was not a good legal notice. 

[242] The Subordinate Judge found that the notice served by the 
plaintiff on the defendants was sufficient. He, therefore, allowed the 
claim. 

On appeal by the defendants the Judge held that the notice given to 
the defendants was not sufficient, and he reversed the decree. 

The plaintiff preferred a second appeal. 

Govardhanram M. Tripathi appeared for the appellant (plaintiff). — 
The notice was good. It was given more than six months before 31st 
Marob, 1892. Sections 83 and 84 of the Land Revenue Code (Bombay 
Act V of 1879) were complied with. The notice is clear-and unambiguous 


* Second Appeal No. 709 of 1895. 
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1896 and sufficient in law to eutitle the plaintiff to maintain an action in ejecb- 
June 16 . ment. The Judge has relied on Mohamaya v. Nilmadhab 11) and Bradley 

v. Atkinson ( 2). In the former case there was no question as to the suffi- 

APPEL- oiency of notice, and the latter case is not applicable, because the notice 
LATE in that case expired in the middle of the month of tenancy. In support 
Civil, of our contention we rely on Hem, Chunder v. Radha Per shad (3), Aheam 

v. Bellman 14), Bury v. Thompson (5) and Woodfall on Landlord and 

22 B. 241. Tenant, p. 316 14th edition). * 

Motilal M. Munshi appeared for the respondents (defendants). — The 
decision in Hem Ohnnder v. Radha Per shad (3) is based on the decisions 
in Janoo Mundur v. Brijo Singh (6), which is dissented from in Mohamaya 
Nilmadhab (l). Tiie notice in dispute being a notice in the alternative is 
not sufficient — Bradley v. Atkinson (2). The test is what was the intention, 
of the landlord. In the preseut case the intention of the landlord was to 
continue the tenancy in case we paid the enhanced rent. 

JUDGMENT. 

FaRRAN, C.J.— The District Judge in this case has dismissed the 
plaintiff's suit on the ground that the notice which the plaintiff gave to the 
defeudants, his alleged tenants, was not in law a notice which could deter- 
mine the tenancy. The Subordinate Judge on that point had come to a 
different conclusion. 

[243] Apart from authority, and reading the notice as a person not 
a lawyer would understand it, we agree with the Subordinate Judge that 
it expresses the intention of the plaintiff to enter upon and take 
possession of the land on the 31st March, 1892, and requires the defend- 
ants to deliver up possession on that day. Therefore, the. notice 
states, " within two days from the receipt of this notice meet us, increase 
the rent, and give us a legal writing, or in default on the 31st March, 
1892, we shall keep present two good men and take full possession of the 
said land with all trees, &c., on that day, and no contention of yours in 
that matter will avail, and if you raise a contention we shall have 
recourse to a regular suit to obtain possession and you will be responsible, 
&c. ” The defendants were by that notice allowed two days to make a 
fresh agreement with their landlord, failing which the notice to them to 
quit at the end of the year became an absolute notice. Two days aftec. 
the defendants received that notice, when they knew that they had not 
made an agreement with the plaintiff, they had before them a written . 
notice which had then become unconditional that they must give up 
possession on the 31st March, 1892. The terms of the notioe could not 
possibly, wfl think, have left them in doubt as to what was required 
of them. That to an ordinary mind would appear to be sufficient to 
terminate the defendants’ existing tenancy on the day specified, assuming 
it to have been a tenancy which the plaintiff had the right to terminate 
by notice. 

Is there, then, anything in the authorities which prevents us from 
holding such a Dotice to be a good and valid notice to terminate the 
tenancy? We think that there is not. In Bradley v. Atkinson relied on 
by the District Judge the notice dated 11th December was If the rooms 
you occupy are not vacated within a month from this date I will filo 

(2) 7 A. 899. 

(6) (1896) 1 Q.B. 281. • 

744 


(1) 11 0. 683. 

(4) 4 Ex. D. 201. 


131-23 W.R. 440. 
(6) 22 W. R. 648. 
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a suit againsb you for ejectment as well as for recovery of rent due at 
the enhanced rate.” The notice in the judgment of the Court delivered 
by Pethoram, C.J., was held insufficient, as it was not an intima- 
tion to terminate the tenancy on the Slat December , the date on which 
the tenancy could be legally determined. The essential condition that 
there must be no uncertainty as to the date UDon which the tenancy is to 
terminate, and that such date must be a [244] date on which the 
teuancy can legally be determined, was wanting and, therefore, the notice 
was held bad. The judgment of Straight, J., makes the reason of the 
decision very plain. The case is totally unlike the present, where the 
legal date on which the tenancy is to terminate is stated with particularity. 
In Mohamaya v. Nilmadhab il) all that was decided was that a notice 
to quit or pay an enhanced rent did not entitle the landlord to a decree for 
both rent and in ejectment — rent for the first quarter after the notice and 
ejectment thereafter. 

The judgment of Garth, C.J., in the last mentioned case raises a doubt 
whether a notice to quit upon a certain date or pay an enhanced rate from 
that date is valid. Such a notice was treated as a good notice in Janoo 
Mundur v. Brijo Singh (2), followed in Hem Chunder v. Radha Pershad( 3). 
And a majority of the Judges in Ahearn v. Bellman (4) held that a notice 
to quit was not invalidated by the addition of the further clause “ and I 
hereby further give you notice that, should you retain possession of the 
premises after the day before-mentioned, the annual rental of the 
premises now held by you from me will be €160 payable quarterly in 
advance.” We do nob think it necessary in this case to decide whether 
the doubt expressed in Mohamaya v. Nilmadhab (supra) is well-founded 
or not. There the alternative presented to the tenant continued to be 
presented to him until the date specified in the notice. Here the alter- 
native ceased to be an alternative two days after the service of the notice 

where after the notice to quit left the tenant no other option than to deliver 
up possession on the day named. In Bury v. Thompson (5) a notice 

by a tenant that he would leave the leasehold premises on a certain 

day unless the landlord agreed in the meantime to a reduction of rent, 
was held to be a good notice. It bears a close resemblance to the 
notice in the present case. 

We do not think, therefore, that the authorities prevent U3 from 
acting upon our own view as to the validity of the notice before us and, 
therefore, hold that the notice is a good and effectual notice, and reverse 
the decree of the District; Judge and [243] remand the appeal for trial 
of the remaining issues. Costs of the appeal will be costs in the cause. 

Decree reversed and case remanded. 
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(1) 11 C. 688. (2) 22 W.R. 648. (3) 23 W.R. 440. 
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APPELLATE CIVIL. 

Before Sir C. Farran, Kt ., Chief Justice , and Mr. Justice Hashing. 

Bapu ( Original Defendant No. 5), Appellant v. BHAVANI AND OTHERS 
( Original Plaintiff and Defendants Nos. 1 and 2).* [16th June, 1896.] 

Mortgage— Mortgage or sale — Test of mortgage— Practice— Procedure — Finding onun- 
necessary issue between co-defendants— Res judicata. 

In an instrument dated the 30th June, 1886, styled a sale-deed, it was reoited 
that iu consideration of Rs. 2.500 certain specified properties (already mortgaged 
to the so-called vendees and in their possession) were “given in sale” to them 
and were to be enjoyed by them for ten years in any manner they liked. At the 
expiration of that time the vendors were to pay the Rs. 2,500 and take back the 
property. In 1893 the plaintiff (a son of the so-oalled vendor) brought this suit 
treating the above instrument as a mortgage and praying for redemption. The- 
main question in the suit was whether the instrument sued on was a mortgage 
or a deed of sale with the option of repurchase after ten years. 

Held, that the instrument was a mortgage. The test was whether after the- 
execution of the deed there continued to be a debt from the so-oalled vendors to 
the vendee, or whether the pre-existing debt became extinguished on the execu- 
tion of the deed. 

A finding between co-defendants unnecessary for the determination of the suit, 
or the rights of the parties involved in the suit, is not res judicata. 

[R.,2 Bom.L.R. 1058; 5 Bom.L.R. 97.J 

SECOND aopeal from the decree of G. Jacob, District Judge of 
Sholapur-Bijapur, reversing the decree of the Subordinate Judge of Barsi.- 

Suit for redemption. The land in question was the property of one 
Gunaji and his two sons, viz., the plaintiff Bhavani and Raoji (defendant 
No. 4). This land had been mortgaged to members of the Mundhe family, 
and the mortgagee’s interest had become vested in one Nani, who was in 
possession. 

On the 21st October, 1885, Gunaji mortgaged this same land 
to Pandurang and Nana (defendants Nos. 1 and 2) for Rs. 2,000, 
[246] and subsequently, viz., on the 30th June, 1886, he executed a 
further deed (called a sale-deed) to them for Rs. 2,500 ma le up of the 
previous Rs. 2,000 and a further sum of Rs. 500. The material part of 
this deed was as follows : — 

“ In consideration of this amount (Rs. 2,500) there have been given 
in sale the undermentioned properties (describing them). The abovemen- 
tioned properties have been in your enjoyment up to this day since the 1 
aforesaid date the 7th, on which day the properties were given in writing 
in mortgage to you and delivered into your possession. The said properties 
have been sold to you for the abovementioned amount, and they have been 
by virtue of the previous mortgage-deed in your possession, and they have 1 
also been given into your possession by this sale-deed. You are, therefore, 
to enjoy the properties for ten years in any manner you like. After the 
expiration of the ten years I (Gunaji) will redeem my properties on payment 
of Rs. 2,500 (or more literally ‘having made payment of Rs. 2,500 I will 
take back my properties ’). Consent to this is given by us, Raoji, aged 40* 
years, and Bhavani, aged 35 years * * who state in writing that our said 

father will, on payment of the amount as aforesaid, redeem the properties 
which have been as aforesaid given to you in writing. Should he fail to 


j.i*. .’.•'r 


* Second Appeal, .No. 616 oi 1895. 
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do so, we, having paid the amount, will redeem them without pleading the 
exouse of each other’s absence.” 

On the 8th January, 1887, Gunaji and Raoji (the plaintiff Bhavani 
did not join) again sold it to one Bapu Ambadas (defendant No. 5) for 
Rs. 3,000. About the same time Bapu (defendant No. 5) purchased 
Nani’s interest iu the land and obtained possession from her. 

Iu 1888 Pandurang and Nana (defendants Nos. 1 and 2) sued (suit 
No. 125 of 1888) to redeem Nani's mortgage and to recover possession. 
Bapu Ambadas (defendant No. 5) was then in possession, and he was, 
therefore, made a party defendant to that suit, as were also Gunaji and 
his two sons, Bhavani (present plaintiff) and Raoji (defendant No. 4). 

Bapu Ambadas filed a written statement in that suit in which he 
alleged that by the sale to him he had also acquired the interest of the 
plaintiff Bhavani. Bhavani denied this and an issue being raised on the 
point, it was decided in Bhavani’s favour. The suit itself, however, was 
decided in favour of Pandurang and Nana (defendants Nos. 1 and 2), who 
recovered possession of the land from Nani and Bapu. 

[247] In 1893 tbe present plaintiff Bhavani brought this suit 
against Pandurang and Nana (defendants Nos. 1 and 2) for redemption, 
alleging that the deed of the 30th June, 1886, was a mortgage and not a 

8 &1 0 

Pandurang and Nana (defendants Nos. 1 and 2) contended that the 
plaintiff had no right to sue, he as well as his brother Raoji being bound 
by the sale to Bapu Ambadas in January, 1887 ; that in any case he could 
not sue before the expiration of tbe ten years mentioned in their sale-deed ; 
and that as they bad purchased the land, no account could be ordered 
against them. Bapu Ambadas (defendant No. 5; pleaded that he had 
bought the land from Gunaji as head of his (Gunaji's) family, and that, if 
plaintiff had any right to sue, be (Bapu) should be made a co-plaintiff. 

The Subordinate Judge passed a decree for redemption in favour of 

plaintiff and defendant No. 5 (Bapu). 

On appeal the Judge reversed the decree and dismissed tbe suit. 

He held that tbe deed of 30lh June, 1886, was not a mortgage, but that 
the transaction was a sale with a right of repurchase ; but that the la.nd 
could not be recovered from defendants Nos. 1 and 2 before the expiration 
of ten years. He held, however, that the plaintiff had a right to sue, 
being of opinion that that question had been decided, in suit No. 125 of 
1888 and was res judicata. 

Bapu Ambadas (defendant No. 5) filed a second appeal. 

Shivram V. Bhandarkar , for tbe appellant (defendant No. 5). — The 
first question is whether the document executed by Gunaji to defendants 
Nos. 1 and 2 on the 30th June, 1886, shows a mortgage or a sale. If 
the transaction is a mortgage, then under the provisions of the Dekkhan 
Agriculturists’ Relief Act we can redeem before the expiration of tbe term 
mentioned therein. In order to determine whether a transaction is a 
mortgage or not, the test is whether there is still a subsisting debt. The 
document clearly shows that there was a subsisting debt. Tbe creditors 
deposed that on the day tbe document was executed, they debited the 
amount to the debtor Gunaji. It is, therefore, manifest that the parties 
themselves treated the transaction as a mortgage. The document, no 
doubt, begins [248] with the expression Mudatiche sale-deed. But the 
name given to a document does not determine ifcs character. Other 
ciroumstances in connection with it must be considered. In the present 
case looking to the conditions in the document, the creditors could have 
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1896 sued for the recovery of the debt and, therefore, the transaction is a 
JUNE 16 . mortgago— Subhabhat v. Vasudevbhat (1) ; Bapuji Apaji v. Senavaraji (2) ; 

Govinda v. Jesha Premaji (3); Ram Saran Lai v. Amirta Kvar (4); 

APPEL- Mahipatr„v v. Gambhirmal (5); Lakhmichand v. Ghatur Dewchandshet (6) ; 

LATE Rama v. Yrsu (7). The inclination of the Courts is always in favour of 
CIVIL. boldine a transaction to be a mortgage rather than a sale. 

— The next, point is as to whether Bhavani’s interest passed to us under 

22 B. 245. our gale-deed. It is contended that this question was decided in the 

previous suit of 1888. We submit that we are not bound by that decision. 
The issue raised on the point in that suit was superfluous and was not 
necessary for the decision of that suit. The High Court in second appeal 
hold that tne der.ermination of those questions was unnecessary. There- 
fore, the finding in the former suit that Bhavani was not barred by the 
sale deed passed to us by his father and brother is not res judicata — Ghela 
Ichharam v. Sankalchand Jetha (8). 

Manekshah J. Taleyarkhan, for respondents (defendants Nos. 1 and 
2). — We contend that the transaction in dispute is a sale with a right of 
repurchase. In order to determine the nature of the transaction in 
dispute the previous transaction of the 21st October, 1885, has to be 
taken into consideration. The transaction in dispute recites the previous 
debt and states that for the additional sum of Rs. 500 the property was 
sold for a term of years. Another test is that we could not have sued for 
the recovery of the money, because in the document there is no promise 
to pay. Under the document we had no right to call back the 
money. Only the option is given to the vendor to pay us the money and 
to recover the property — Aldersonv. White (9) ; Bhagwan Sahai [249 J v. 
Bhagwan Din (10) ; Manchester, Sheffield and Lincolnshire Railway Co. v. 
North Central Waggon Co. (11). 

JUDGMENT. 

Farran, C.J.— We think that in this case the District Judge ought 
to have inquired into the title of the plaintiff upon the merits, and was 
wrong in holding that his right to sue was res judicata as having been 
established by the finding upon the issues in suit No. 125 of 1888. We 
must remand the case for a further finding upon the first issue. The 
question arises under the following circumstances ; 

Before the dealings between the parties to this suit in respect of the 
land which the plaintiff seeks to redeem, the land was subject to a mort- 
gage or mortgages in favour of certain members of the Mundhe family 
whose interests eventually became centred in one Nani. It is unnecessary 
to refer to these mortgages in detail. The equity of redemption in the 
mortgaged property, which was ancestral, was vested in the defendant 
Gunaji and his two sons, the plaintiff Bhavani and the defendant Raoji. 

On the 30th June, 1886, Gunaji and his two sons executed the in* 
strument (Ex 50) in favour of the defendants Pandurang and Nana, whioh, 
treating it as a mortgage, the plaintiff seeks to redeem. One of the ques- 
tions in the suit— the main question — is whether it is a mortgage or a sale 
with the option of repurchase. Subsequently the defendants Gunaji and 
Raoji, on the 8th January, 1887, sold the land to the fifth defendant Bapu 



(1) 2 B. 113. (2) 2 B. 231. (3) 7 B. 73. 

(4) 3 A. 369. (5) P. J. (18B6) p. 141. (6) P.J. (1884) p. 162. 

(7) P J. (1896) p.. 284. (8> 18 B. 697. • (9) 2 Do G. and J. 106. > 

<10) 12 A. 387. (11) 13 App. Ca. 664 (668). 
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for Rs. 3,000. The plaintiff Bhavani was not a party to that deed, and 
olaims that it is not binding upon him. 

In 1888 the present; defendants Nos. 1 and 2, Pandurang and Nana, 
filed a redemption suit against Nani to recover possession of the lands, 
alleging that the mortgage, which she held, had been paid off. The pre- 
sent defendant Bapu had then acquired the interest of Nani in the lands 
and was in possession of them. Accordingly he was made a defendant 
to the suit, as were also the present defendants Gunaji and Raoji and the 
present plaintiff Bhavani. 

The defendant Bapu in his written statement in that suit alleged that 
under the sale-deed executed in his favour by Gunaji and Raoji be had 
also acquired the interest of the plaintiff [250] Bhavani. This the plaint- 
iff Bhavani denied. An issue was raised upon that question in the Court 
of the first instance, which was decided in favour of the plaintiff Bhavani. 
The suit itself was decided in favour of the present defendants Pandurang 
and Nana, who recovered possession of tho lands from Nani and her 
assignee, the present defendant Bapu. Therp was an appeal against that 
decision, bub it was confirmed both in the District Court and on second 
appeal in the High Court. The defendant Bapu did not appeal in respect 
of the finding on the issue in favour of the plaintiff Bhavani. 

Now it will be observed that the finding upon the issue in favour of 
the plaintiff Bhavani was a finding upon an issue which did not properly 
arise in the suit. The title of the plaintiffs in that, suit (the present defend- 
ants Pandurang and Nana) to represent pro tem, the interests of Gunaji 
and his sons Bhavani and Raoji under the terms of the document, Ex. 50, 
was clear and undisputed. The only question, which properly arose 
in the suit, was whether they were entitled to redeem Nani and 
her assignee Bapu and upon what terms. Tne determination of the 
issue between Bhavani and Bapu was not connected with the suit. It 
does not aDpear why the Subordinate Judge allowed it to be raised, or 
why he found upon it ; but as we have said, there was no appeal from the 
finding. Had there been, the District Judge must have refused to consider 
it beyond declaring that the issue was improper and ought not to have 
been raised or decided. However, there having been no appeal, the finding 
on the issue remained, and the District Judge in this case has treated that 
finding as decisive of the respective rights of the plaintiff Bhavani and the 
defendant Bapu in tho suit. The question is whether he was correct in 
so treating it We are of opinion that he was not. It was a finding 
between co-defendants unnecessary for the determination of the suit or 
the rights of the parties involved in the suit. It cannot, therefore, 
operate as a res judicata — Rarnchandra Narayan v. Narayan (1) ; Ghela 
V. Sankalchand (2) ; Ahmad Ali v. Najabat Khan (3) 

[281 J We have next to consider whether the instrument sued upon 
ia a mortgage or a deed of sale with an option or right on the part of the 
vendors to repurchase the land after ten years. The solution of that 
question depends upon the terms of the instrument and the intention of 
the parties. The Subordinate Judge considered it to be a mortgage by 
way of conditional sale, and under the provisions of the Dekkhan Agricul- 
turists’ Relief Act allowed redemption, though the mortgage term bad not 
expired. The District Judge held it to be a eale outright, with a right of 
repurchase reserved. He, therefore, dismissed the suit. 
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1896 The transaction is in the body of the instrument styled a sale ; but 

June 16. that, though a circumstance to be taken into consideration, is not conclu- 
sive. The test is whether after its execution there continued to be a debt 
APPEL- f rom the so-called vendors to the vendee, or whether the pre-existing debt 
LATE became extinguished on the execution of the instrument — Govinda v. 

CIVIL Jesha ( 1 ). The material portions of the instrument are these : 

“In consideration of this amount (Rs. 2,500) there have been given 

22 B. 245 j n sa i 0 the undermentioned properties (describing them). The above- 
mentioned prouerties have been in your enjoyment ud to this day since 
the aforesaid date the 7th, on which day the properties were given in writing 
in mortgage to you and delivered into your possession. The said proper- 
ties have been sold to you for the aboveraentioned amount and they have 
been by virtue of the previous mortgage deed in your possession and they 
have also been given into your possession by this sale-deed. You are, 
therefore, to enjoy the properties for ten years in any manner you may like. 
After the expiration of the ten years I (Gunaji) will redeem my properties 
on payment of Rs. 2,500 (or more literally ‘ having made payment of 
Rs. 2,500 I will take back my properties ’)• Consent to this is given by 
us, Raoji, aged 40 years, and Bhavani, aged 35 years * * * who state 

in writing that our said father will, on payment of the amount as aforesaid, 
redeem the properties which have been as aforesaid given to you in 
writing. Should he fail to do so, we, having paid the amount, will redeem 
them without ploading the excuse of each other’s absence.” 

The effect of that instrument appears to us to be that the creditors 
are to hold the property for ten years and are not to be answerable 
for what they do with it, nor have they any claim to interest. At 
the end of ten years, however, or at any time thereafter the vendor 
Gunaji undertakes that he having paid the money fRs. 2,500) will take 
back the land,” which [252] amounts, we think, to a covenant on his 
part to repay the money and redeem the land. This is mado still more 
clear by what the sons are to do if the father fails to redeem. It is not, 
it appears to us, an option whiob the sons are given of repurchasing, but 
an express covenant on their part, which it is intended that the creditors 
can enforce, and in answer to which the sons are not to plead the non- 
joinder of one another. They are to repay the Rs. 2,500 and take back 
the land. 

Mr. Manekshah in support of the opposite view relied on Bhagwan 
Sahai v. Bhagwan Din (2), where the Lords of the Privy Council held 
(citing the cases of Alderson v. White (3) approved in The Manchester , 
Sheffield and Lincolnshire Railway Co.v. The North Central Waggon Co. (4) ) 
that the instrument before them was one of conditional sale and not of 
mortgage, but there the only agreement was one on the part of the vendee 
to accept the purchase-money and cancel the sale. Here the undertaking 
is on the part of the so-called vendors to pay the debt and redeem. The 
words can bear no other meaning. The debt is recognised as an existing 
debt, payment of which is postponed for ten years. If we were doubtful 
as to the true effect of the instrument, the conduct of the creditors would, 
we think, make the matter clear. In their books they entered the Rs. 2,500 
as a debt due from the so-called vendors, and Pandurang in his evi- 
dence in the former suit stated that the vendees enjoyed the profits in lieu 
of interest. 

(1> 7 B. 73. 

(3) 2 DeG. and J. 105. 
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We set aside the deoree and remand the appeal for retrial having 
regard to this judgment. The respondent to pay the costs in this Court. 
All other costs will be dealt with by the Judge who hears the appeal. 

Decree set aside and case remand ed . 


22 B. 233. 

[263] APPELLATE CIVIL. 
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Before Sir C. Farran, Et., Chief Justice , and Mr. Justice Hosking. 


ARJUN RAMCHANDRA Shet Karpe ( Original Defendant ), Appellant v. 
Shankar Vishram Shenvi Ghuraye ( Original Plaintiff), 

Respondent .* [17th June, 1896.] 

Practice — Procedure— Dismissal of case in first Court tuithout hearing all the witnesses — 
Appeal— Duty of appellate Court to call the remaining witnesses before revet sing the 
decree of first Court. 

The Subordinate Judge having heard all the witnesses for the plaintiff and some 
of the witne-6es for the defendant intimated that be did not consider it necessary 
for the defendant to rail any more evidence. He then dismissed the suit. On 
appeal by the plaintiff the Judge upon the recorded evidence reversed the decree 
and allowed the plaintiff’s claim. The defendant appealed to the High Court, 
contending that the lower Court ought not to have found against him without 
allowing him an opportunity to call the witnesses whose evidence bad been 
dispensed with by the Subordinate Judge. 

Held 'reversing the decree of the lower appeal Court and remanding the case), 
that, the lower appellate Court ought not to have reversed the decree of the first 
Court without allowing the defendant to give the evidence which the first Court 
declined to take. 

Second appeal from the decision of Rao Bahadur V. V. Vagle, First 
Class Subordinate Judge of Ratnagiri, with appellate powers, reversing 
the decree of Rao Saheb Vishvanath Vaikunth Wagb, Subordinate Judge 
of Vengurla. 

The plaintiff had attached certain property in execution of a decree 
obtained by him. This attachment had been removed on the application 
of the defendant, and the plaintiff now brought this suit for a declaration 
that the property was liable to attachment. 

The defendant resisted the plaintiff’s claim. 

The Subordinate Judge examined all the witnesses tendered by the 
plaintiff, and after examining only three of the witnesses adduced by the 
defendant dispensed with the rest of his witnesses and dismissed the suit. 

On appeal by the plaintiff, the Judge reversed the decree and allowed 
the claim. The following is an extract from his judgment: — 

[234] “On the other hand the defendant adduced no evidence beyond 
examining three persons as witnesses Nos. 56, 64 and 65 on his behalf. * 
* This is all the evidence adduced hy the defendant. The defendant’s 
vakil contended that as the lower Court thought it unnecessary to examine 
all his witnesses in view of the plaintiff’s evidence he should be allowed a 
fresh opportunity of examining his witnesses. No doubt there is a passage 
in the lower Court’s judgment that it did not consider it necessary to 
examine all witnesses called by the defendant ; but on referring to the 
roznama of the case, I find that the defendant himself dispensed with the 


• Second Appeal, No. 764 of 1895. 
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rest of his witnesses (vide Ex. 9). He may have done so at the suggestion 
of the lower Court, but he took the risk of it upon himself. I, therefore, 
hold that the defendant has no right to examine those witnesses whom he 
himself dispensed with.” 

The defendant preferred a second appeal. 

Scott (with Vasudco G. Bhandarkar), for the appellant (defendant). — 
As the plaintiff’s attachment had been removed, the burden of Droof lay 
heavily upon him to prove his right to attach it, and he has failed to do so. 
The first Court, without examining all our witnesses, came to the con- 
clusion that the plaintiff had failed to make out his case. But on the 
evidence on the record, the Judge in appeal came to a contrary conclusion. 
The Judge ought to have given us an opportunity to nroduce all our 
evidence, especially as the evidence was dispensed with by the first Court; 
before he decided in plaintiff's favour — Khuda Bakhsh v. Imam Ali (1) *, 
Ram Jewun Singh v. Radha Persad Singh (2). We submit that the 
inquiry has been defective. 

Lang (Advocate General with Gangaram B. Rele), for the respondent 
(plaintiff). — It appears that the defendant himself dispensed with the 
rest of his evidence. He considered that it was not necessary for him to 
examine the rest of his witnesses having regard to the evidence adduced by 
the plaintiff. The defendant must take the consequence of his Own aot. 

JUDGMENT. 

FARRAN, C.J. — It is in our opinion undesirable to have a case 
disposed of without hearing the evidence of all witnesses whom the parties 
desire to call. Here the Subordinate Judge during the progress of 
the case intimated to the parties that, having regard to the view which he 
took of the evidence called by the plaintiff, he did not think it necessary 
to examine all the witnesses called for the defendant. We think that 
after that intimation [255] the defendant was not bound to go on calling 
witnesses, which the Subordinate Judge thought it unnecessary to 
examine. Though his pleader in his endorsement on the darkhast of 10th 
July, 1893, made loDg afterwards stated that “ it was not necessary to 
examine the remaining witnesses having regard to the evidence produced 
by the plaintiff,” we do not see more in that than an acquiescence in the 
course adopted by the Subordinate Judge. When the Judge in appeat 
was inclined to take a different view of the effect of the plaintiff’s evideuoe^ 
we think that he ought to have given the defendant an opportunity of 
calling the evidence which the Subordinate Judge in effect declined to 

take. # 

We are fortified in this view by the cases of Khuda Bakhsh v. Imarrt 
Ali (1) and Ram Jewun Singh v. Radha Pershad Singh (2). 

We reverse the decree and remand the case for re-hearing of the 
appeal after the defendant has been given an opportunity of having the 
witnesses, whom he proposed to examine, examined .either in the Court 
of the Subordinate Judge or by the appellate Court as the appellate Court 
may think fib. Costs, costs in the cause. 

Decree reversed and case remanded. 


(1) 9 A. 339. (2) 16 W.R. 109. 
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APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

Nana Mansaram Shet ( Original Plaintiff), Appellant v. Rautmal 
Tarachand Shet ( Original Defendant ), Respondent * 

[24th June, 1896.] ' 
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22 B. 255- 


Fraudulent conveyance — Colourable sale— Sale of property to defraud creditors — Indicia 
of fraud — Execution of decree — Attachment — Application to raise attachment — Suit 
to establish right to the attached property. 

Where in a suit to establish plaintiff’s right to property purchased by him it 
was found that his vendor, who had many debts to pay, had sold to the plaintiff 
all his property, reserving nothing to himself; that the plaintiff bought tbe 
property without seeing it or valuing it : that the consideration for the sale 
consisted of time-barred^debts or debts whioh were not payable at the time ; that 
the property sold remained in the possession of the vendor who paid its assess- 
ment, and that the consideration was grossly inadequate, 

[236] Held, that there was no bona fide or valid sale, but a mere oolourable 
transaction without consideration not intended to transfer the property to the 
plaintiff. 

<[R., 25 B. 202 ; 6 P.R. 1901 = (1900) P.L.R. 522.] 


SECOND appeal from the decision of Rao Bahadur Chunilal Maneblal, 
First Class Subordinate Judge of Dhulia, reversing the decree of Rao 
Saheb G. N. Gokhale, Subordinate Judge of Jalgaum. 

The defendant having obtained certain money decrees against one 
Babu Vithoba Patel and his brothers attached certain lands and houses 
in execution. 

The plaintiff claimed the property as his, alleging that he purchased 
it from Bapu Vithoba Patel and his brothers under a sale-deed dated 
2nd January, 1891. He applied to have the defendant’s attachment 
removed, but his application was rejected and he then brought this suit 
to establish his right to the property. 

The defendant alleged that the purchase of the property by the 
plaintiff was merely colourable and that the property was liable to his 
(the defendant’s) attachment. 

The Subordinate Judge allowed the plaintiff's claim, holding that this 
purchase of the property was a valid purchase. 

On appeal by the defendant the Judge found that the plaintiff's sale- 
deed was fraudulent and colourable and reversed the decree. The following 
is an extract from his judgment : — 

“ It appears that the judgment-debtors have sold the whole of their 
property to the plaintiff, and this is a badge of fraud. The conduct of the 
plaintiff is not that of a bona fide purchaser. He had not seen the property 
which he purchased. He did not take care to ascertain the value of the 
property. He says his gumasta Gopal knew everything about it, and he 
purchased the property, because his gumasta advised him to do jo. Now 
that gumasta, though examined in the case, has not been asked a word on 
this point. Some of the debts due to the plaintiff had been time-barred 
and a portion of them had not become then due. The two sons of Vithoba, 
who were not parties to the bonds, appear to have joined in the sale without 
any hesitation. The dealings between the plaintiff and the three sons of. 
Vithoba had been very old, and on not a single occasion had the other two 
sons of Vithoba been called upon to join in passing a bond to the plaintiff. 
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Notwithstanding the 9ale the houses included in the sale have been in pos- 
session of the vendor without rent, and the only explanation offered by the: 
plaintiff on this head is that [257] houses in villages could fetch no rent. 
As regards the lands, the plaintiff had taken a rent-note from his debtor 
Rampuri, a guru of the vendors, hut the evidence on the records shows that 
the vendors have been in possession of the lands, and Rampuri is a mere 
nominal tenant. Government assessment for the lands in suit has been paid 
by the vendors except on one solitary occasion when it was paid by 
Rampuri and that was on 23rd January, 1894 (Exs. Nos. 71, 72, 73).. 
Rampuri says he ploughs the fields by means of bullocks belonging to the 
vendors, and that one of the vendors is his saldar (servant) for ploughing 
the fields. All these circumstances go to show that the sale is a fraudulent 
transaction made with a view to defeat the claims of creditors. It is true 
that the sale was made for consideration. A time-barred debt is, no doubt, 
a good consideration, and similarly a debt still to become due is also a 
good consideration ; but in Twyn’s case there was a good consideration, 
but the sale was declared void and fraudulent, because of the existence 
of other circumstances irrespective of want of good faith. 

“ The stamp-paper for the sale-deed was purchased on 1st January,, 
and the deed was passed on 2nd January, — that is to say at a time when 
the Courts were closed for Christmas Holidays ; perhaps the Courts might 
have re-opened on the very date of the sale. As regards the adequacy 
of the consideration, it appears that the plaintiff is unwilling to part with 
the property for even Rs. 3,000 At the Courts’ sale, some portion of the 
property was not sold, but that which was sold fetched about Rs. 2,481. 
The lower Court says that this price cannot be taken to be the true' 
value of the property. But when we find that a greater portion of the 
property has been purchased by Jagaonath Navalram, we cannot refuse 
to attach due weight to the circumstance that Jagannath is a debtor 
of the plaintiff to the extent of about Rs. 6,000, and it was the plaintiff's 
gumasta who paid the purchase-money on behalf of Jagannath. It is 
reasonable under the circumstances to presume that Jagannath was 
simply a man on behalf of the plaintiff, and, it is improbable in the 
highest degree to suppose that a man of the plaintiff should have acted 
as a puffer at the auction sale. The only other bidder at the sale was a 
man on behalf of the defendant. Jagaonath purchased property of the- 
value of about Rs. 1,600, whilst the defendant’s man purchased property 
of the value of about Rs. 800. The value paid by the plaintiff is, there- 
fore, inadequate.” 

Tbe plaintiff preferred a second appeal. 

Branson (with Vasudeo G. Bhandar kar for Narayan G. Chandavarkar)' 
appeared for tbe appellant (plaintiff). — The Judge has not found that the 
transaction was not intended to convey the rights in the property or that 
the debtors still continued to be the owners of the property. In the- 
absence of such findings, and our sale-deed being registered, it lay on the 
defendants [258] to show that do property passed to us — Rajan Earji 
v. Ar deshir (1) ; Motilal v. Utam (2). 

Lang (Advocate General, with Gangaram B. Rele), for the respondent 
(defendant). — Tbe finding of the Judge is quite clear. He found that the 
transaction was fraudulent and oolourable. The only conclusion forsuoh a 
finding is that there was no intention to convey the property — Rangilbhat- 
y.Vinayak (3). 


(1) 4 B. 70. 


(3) 13 B. 484. 
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JUDGMENT. 

Ranadk, J. — Mr. Branson, the counsel for the appellant, admitted 
that if the lower appellate Court had found that the deed of sale was only 
a paper transaction, and the property in the lands sold did not pass to 
the appellant purchaser, that would have been a finding of fact which he 
could not question in second appeal. As we read the judgment in appeal, 
we think the judgment to say that in his opinion there was no bona fide 
or valid sale. He found that the sale-deed was colourable and fraudulent. 
He notices the several indicia of fraud and collusion viz., (1) that the 
debtor sold all his property reserving nothing to himself; (2) that the 
appellant bought the property wi hout seeing it or taking care to value 
it; (3) that the consideration consisted of time-barred debts which were not 
payable at the time;(4) that the properties sold remained in the possession 
of the vendor, who paid the assessment of the same; (5) and that the con- 
sideration was grossly inadequate. The judgment indeed stated in odo 
place that the sale was made for consideration, but this consideration is 
described immediately after as being time barred debts, or debts which 
were not repayable at the time. 

It was on all these accounts, and not merely because the sale was 
intended to defeat other ere ii tors, that the lower appellate Court he'd the 
sale-deed to be fraudulent and void, Tnis clearly amounts to a finding 
that it was a mere colourable transaction without consideration, and 
one which was not intended to transfer the property to the appellant. 
The present case clearly falls within the ruling in Rangilbhai v. 
Vinayak (1), and Dot wi hin the class of case9covered by Molilal v. 
Utam (2) and Rojnm Haiji v. Ardeshir (3). We must, therefore, confirm 
the decree, and reject the appeal with costs 

Decree confirmed. 
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[259] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

JlVANBHAT ( Original Plaintiff) , Appellant v. Anibfiat 
{ Original Defendant), Respondent .* [30tb June, Ib96.] 

Hindu law— Partition — Suit for partition— Exclusion— Burden of proof. 

In a suit for partiti >n of joint family property, the defendants pleaded that 
the plaintiff's branch of the family had been separated more than thirty years 
ago. The plaintiff proved that the family properly was joint, and that he had a 
share in it. 

Belt, that under the ciroumstances it lay on the defendants to prove plaintiff’s 
exclusion from the joint estate for more than twelve yearsiand an exclusion 
known to the plaintiff. 

Second appeal from the decision of M H. W. Hayward, Assistant 
Judge of Belgaum. in appeal No. 191 of 1893. 

Suit for partition. 

The plaintiff sought to recover his one-fourth share of certain property, 
which he alleged was the joint family property of the parties to the suit. 

• Second Appeal No. 865 of 1895. 

(2) 13 B. 434. 
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The defendants pleaded that the plaintiff’s branch of the family had 
separated more than thirty years ago, and that the suit was barred by 
limitation. 

The Court of first instance held that the parties were members of a 
joint Hindu family, that the suit was not time-barred, and that the plain- 
tiff was entitled to recover his share by partition of the property in dispute. 

This decision was reversed, on appeal, by the Assistant Judge, who 
held the claim to be time-barred. He remarked as follows : — 

“The plaintiff was bound to prove that he first became aware of his 
exclusion within twelve years of the suit under art. 127 of Act XV of 1877, 
and this would include proof of possession as well as title within that 
period. This he appears to me to have failed to do. His suit is, there- 
fore, time-barred under art. 127 of Limitation Act.” 

[260] Against this decision the plaintiff appealed to the High Court. 

Daji Abaji Khare , for appellant (plaintiff). — The lower Court has laid 
the burden of proof on the wrong party. The plaintiff has proved that his 
branch of the family is not separated from that of the defendants. The 
parties are still joint. That being so, it lies on the defendants to show 
that plaintiff has been excluded to his knowledge from the joint property 
for twelve years before suit. 

Unless and until the defendants prove this face, the plaintiff is entitled 
to a decree for partition — Krishnabai v. Khangowda{ 1) ; Dinkar v, 
Bhikaji(%. 

N. G. Chandavarkar , for respondent. — It is found that defendants 
have been in possession of the property in dispute for over thirty years. 
Possession is prima facie exclusive. It is for the plaintiff, who has been 
out of possession for so many years, to prove that his title was ever 
acknowledged by the defendants during this period or that they held 
the property on his behalf. This he has not done. His claim is, therefore 
barred by limitation — Ramachandra Narayan v. Narain Mahadevi 3). 

JUDGMENT. 

PARSONS, J. — The Assistant Judge was wrong in placing the onus 
on the plaintiff of proving possession within twelve years of suit as well a3 
title. Plaintiff sued to enforce a right to a share in joint family property. 
The defendants pleaded that the plaintiff belonged to a branch of their 
family which had separated more than thirty years ago. It was, therefore, 
necessary for the plaintiff to prove title — that is, to prove that the property 
was joint, and that he had a share in it‘. This he did in the opinion of the 
Subordinate Judge. The Assistant Judge has recorded no finding on 
this point, and it still remains to be decided. 

Assuming, however, for the purposes of this appeal, that this proof has 
been given, then clearly the onus of proving exclusion would lie on the 
defendants who assert it, and it is not merely [261] an exclusion that 
must be proved, but an exclusion known to the plaintiff. Thisis distinctly 
laid down in Krishnabai v. Khangowdai 1). See also Hari v. Maruti(i) 
and Dinkar v. Bhikaji[2). 

We reverse the decree of the lower appellate Court, and remand the 
appeal for a fresh trial. Costs to abide the result. 

Decree reversed. 


(1) 18 B. 197 (202). 
(3) 11 B. 216 (219). 
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22 B. 261. 

TESTAMENTARY JURISDICTION. 

Before Mr. Justice Strachey. 

Chotalal Chunilal ( Plaintiff ) v. Bai Kabubai {Defendant)* 

[9th December, 1897.] 

Practice— Procedure — Contentious matter— Duty of Registrar — When a petition for probate 
or letters of administration becomes contentious — Non-appearance of caveator — Form 
of order. 

So long as a petition for probate or letters of administration is 41 non-conten- 
tious” it iB to be dealt with by the Registrar. As soon as it becomes “ conten- 
tious” it is to be treated as a plaint in a suit, and the suit is governed, so far as 
praotioablo, by the procedure prescribed by the Civil Procedure Code. 

The petition becomes contentious not upon the entry of a caveat, but upon the 
filing of the affidavit in support of tbe oaveat. 

Where, in consequence of the filing of the affidavit, the matter becomes a 
suit, the whole suit must be disposed of by tbe decree of the Court. Where, 
therefore, at the hearing of tbe suit the defendant does not appear in support of 
the oaveat. it is not a correct procedure for tbe Court merely to dismiss the 
caveat, leaving it to the Registrar to dispose of the petition as a non-contentious 
matter. The proper form of order is that tbe caveat be dismissed and that 
probate or letters of administration issue, provided that the Court is satisfied 
that the papers are in order. 

THE plaintiff presented a petition praying for probate of the will of 
his father Chunilal Motial. 

The defendant filed a caveat against probate being granted to the 
plaintiff. 

[262] The matter thereupon, in accordance with the Dractice, became 
a suit, was duly numbered as such, and was included in the list of testa- 
mentary cases “ for hearing.” 

No affidavit, however, was filed in support of the caveat, and it now 
appeared on the day’s list “ for dismissal under Rule 42 (1)” of the High 
Court Rules. 

Macleod appeared for the petitioner. — This matter has been impro- 
perly set down for dismissal under Rule 42. That rule does not apply. 
The caveatrix has filed no affidavit, and I, therefore, ask that her caveat 
be dismissed, and probate be granted by the Court to the petitioner. 
There is now no opposition to his petition. 

[STRACHEY, J. — I am informed by the Registrar that in such a case 
as this, i. e. t where no affidavit has been filed in support of the caveat, the 
practice is for the Court merely to dismiss the caveat, and for the 
Registrar to grant probate]. 

If so, that practice is wrong. The matter has beoome a suit, and the 
Court must deal with it. It is for the Court, and not the Registrar, 
either to grant or refuse tbe relief prayed ior. The defendant (i. e., the 
caveatrix) fails to support her case by making the necessary affidavit. 
Why should that fact make it necessary for the petitioner to present a 


• Suit No. 27 of 1897. 

(1) 42. All writs of summons to appear and answer shall show in the margin the 
date of the filing of the plaint, and of any order to amend the summons, and shall be 
delivered to the Sheriff — for eervioe within the local limits of the jurisdiction of this 
Court — or to the Prothonotary for transmission elsewhere, within twenty-one days 
from the filing of the plaint, or the date of suoh amendment ; otherwise the suit will 
be set down on the Trial Board to be dismissed unless otherwise ordered. 
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1897 fresh application to the Registrar instead of having his case decided now 
Deo. 9. by the Court? The matter was some time ago on the board for hearing. 

If it had been reache 1, and ha i bien called on for bearing, the Court 
Testa- would have dealt with it and have grantei probate. It was not reached, 
MENTARY and not called on, and now improperly apoears on the list “for dismiss tl.** 
JURISDIC- I submit that it is the caveat that mu-«t be dismissed. The petition of 
TION. fehe plaintiff for probate should be granted. His petition has become a 

suit (Succession Act. X of 1865, s 261 ; Probate and Administration Act, 

22 B. 261. V of 1881, 9. 83). A suit is not dismissed because no written statement 

[263] is filed. This petition ought not to be dismissed because no caveat 
is filed. 

There way no appearance for the caveatrix. The Court dismissed 
the caveat, and reserved judgment on the point whether the Court or the 
Registrar should grant probate. Subsequently the following judgment 
was delivered — 

JUDGMENT. 

StraCHEY, J. — I have to decide a question of practice in the 
Testamentary and Intestate Jurisdiction of this Court which has arisen 
lately in several cases, and which I have taken time to consider. It 
relates to the course which should be adopted where a caveator fails to 
file an affidavit in support of the caveat within eight day9 after its entry 
UDder Rule 483 of the Rules of the Supreme Court (Ecclesiastical) whioh 
is still in force. 

In one of the cases in which the question has arisen, the suit was 
according to the usual practice put up for dismissal of fcbe caveat for non- 
compliance with this rule, and Mr. Macleod, who appeared for the 
petitioner, asked me not only to dismiss the caveat, but to direct probate 
to issue to his client. The Registrar, however, informed me that the 
practice was for the Court to confine itself to dismissing the caveat, and 
for the case upod such dismissal to be treated as a non-contentious matter 
in which under Rule 3 of the Testamentary and Intestate Rules made on 
the 1st December, 1862, the grant of probate is made, not by the Judge, 
but bv the Registrar. On the other band, Mr. Macleod contended that 
the Court being seized of the case, the more reasonable and expeditious 
course would be to avoid taking two steps where one was sufficient, and 
that where a petition for probate had become contentious by the entry of 
a caveat, and by the proceedings being converted into a suit, it should be 
completely disDosed of by the decree of the Court. 

The Registrar has kindly furnished me with a note, from whioh I 
gather that the course adopted in most of the few cases on the subject of 
which there is any record has been to dismiss the caveat, leaving the grant 
of probate to be made by the Registrar. Only six cases have been found, 
and in three the order was simnly “caveat dismissed with costs.” In one 
the Judge added to these words “ application to be dealt with by the Regis- 
trar.” In another the Judge on the consent of the defendant deoreed 

[264] administration to the guardian of an infant plaintiff ; and in the 
sixth the order wa3 ‘ saveat dismissed with costs. Probate to issue to 
both plaintiffs.” 

There is thus nothing that can be called a long, continuous and uni- 
form practioe on the subject. It is, however, desirable that a uniform 
practice should be adopted. The question is what practice would be 
most in keeping with the Indian Succession Act, 1865, the Probate and 
Administration Act, 1881, the Code of Civil Procedure (Act XIV of 1882) 
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and, bo far as applicable, the rules of practice and procedure of the Probate 
Division of the High Court in England. The effect of Rule 8 of the Rules of 
the 1st December, 1882. of ss. 238 and 261 of the Indian Succession Act, and 
ss. 55 and 83 of tne Probate and Adminis'ration Act, is that, so long as a 
petition for probate or letters of administration is “non-contentious,” it is to 
be dealt with by the Registrar : as soon as it becomes “contentious ” it is to 
be treated as the plaint in a suit, and the suit is governed as far as practic- 
able by the procedure prescribed by the Civil Procedure Code. It api ears to 
me that the existing practice does not conform to this distinction as accu- 
rately as it might. What it does is to treat the films of a caveat as the 
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point at which a petition for probate or letters of administration becomes 
contentious. Immediately upon the caveat being filed, a notice is issued 
by the Registrar to the “attorney for the plaintiff" in which th* proceed- 
ings are described and numbered as a suit between the petitioner as 
plaintiff and the caveator as defendant: this notice states the filing of 
the caveat, and that “ the petitiou became a suit" upon a date specified, 
and that "you are required to apply for, and deposit for service a sum- 
mons within twenty-one days from such last mentioned date under 
Rule 64 of the High Court Rules " — that is, Rule 42 of the Rules as now 
revised. The next step where an affidavit is fi ed in support of the caveat, 
is that the Registrar gives notice of the fact to the attorney for the plaint- 
iff. If the affidavit is filed within eight days after the entry of the 
caveat, it becomes the written statement in the suit. If no affidavit is 
filed within eight days, the suit is pub on the board for dismissal of 
the caveat, and the petition is dealt with by the Registrar in the manner 
already described. It appears to me that the more [265] correct proce- 
dure would be to treat, not the entry of a caveat, but the filing, within 
eight days of such entry, of an affidavit in support of the caveat, as the 
point at which the petition becomes conteutious. Tne form of caveat 
prescribed by s. 252 of the Succession Act, and s. 71 of the Probate and 
Administration Act, and the judgments of the Court of Appeal in Moran 
v. Place (1) and Salter v. Salter { 2) show that the entry of a caveat is 
not necessarily a contentious proceeding, and does not necessarily imply 
any intention to oppose the grant : it is merely a request that nothing 
be done in the matter of the estate of A. B., deceased, without notice bo 
the caveator. The caveator may only want time to make enquiries and 
obtain information. In the cases just mentioned, it was held that in 
England the contention or litigation commences not with the caveat, nor 
with the warning of the caveat, nor with the caveator’s appearance to the 
warning, but with the writ of summons which the person warning the 
caveat aud intending to propound the will must then issue, and by which 
under s. 100 of the Judicature Act an action is commenced. In India, 
though there is a caveat there is no warning, no appearance to the warn- 
ing and no writ of summons commencing an action ; but a suit is here com- 
menced by the filing of a plaint, and the question is at what point the 
petition for probate or letters of administration should be treated as having 
become the plaint in a suit. I think that the point at which this should 
be done is the filing of the affidavit in support of the caveat, because 
underlthe Rules the affidavit must state “ the right and interest of the 
caveator, and the grounds of objection to the application ” and that does 
imply opposition to the grant. Up to the filing of the affidavit, nothing 
need be done by the Registrar. If within eight days from the entry of the 


(1) (1896) p. 214. 
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4897 caveat no affidavit is filed, the caveat simply drops, the matter never 

Dec. 9. becomes contentious, and the Registrar can proceed to grant probate or 
administration as if no caveat had been entered. That is, in my opinion* 
Testa- implied by the Rule which provides that, unless the affidavit is filed within 
MKNTARY eight days, “ such caveat shall not prevent the granting of probate or 
Jurisdic- letters of administration.” If within the eight days an affidavit is filed*. 
TION. T266] then, but not before, notice should be given to the petitioner that 

— the petition has become the plaint in a suit, and that he must proceed 

22 B. 261. under Rule 42. This course will prevent any such question as that raised 

by Mr. Macle^d from arising in the future ; for until the affidavit is filed* 
there will be no suit, and if it is not filed in time, the case will not be 
put on the board for dismissal of the caveat, but the Registrar will ignore 
the caveat and dispose of the petition. 

Where, inconsequence of the filing of the affidavit, the matter beco- 
mes a suit, the whole suit must, in my opinion, be disposed of by the decree 
of the Court. In England there is a machinery by which, even after a 
writ of summons has issued, an order may be obtained for discontinuance 
of contentious proceedings, and for the grant of probate in common form* 
In India there is no such machinery, and a probate matter which has 
once become a suit can only be disposed of like other suits. A relief 
prayed for in the plaint can only be granted by the Court, and in a petition 
for probate or letters of administration the relief prayed for is that 
probate or administration may be granted. It follows that where at the 
hearing of the suit, the defendant does not appear in support of the caveat, 
it is not, in my opinion, a correct procedure for the Court merely to 
dismiss the caveat, leaving it to the Registrar to dispose of the petition as 
a non-contentious matter. In such a case I think that the proper form 
of order is that the caveat be dismissed, and that probate or letters of 
administration issue, provided that the Court is satisfied that the papers 
are in order, and, in the case of probate, of the due execution of the will. 
In a case decided in 1860, Sausse, C. J., directed probate to issue out of 
the office, “ if there is no objection on the part of the officer,” and I 
think that will be the most convenient form of order, except where the 
Registrar has already minuted. 

In the case in which Mr. Macleod appears, and which in accordance 
with the existing practice has been treated as a suit, I have already 
dismissed the caveat, and I now direct that probate issue to the plaintiff 
subject to any objection on the part of the Registrar. 

Order that probate tssue. 
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1896 

JUNE 29. 


Before Mr. Justice Ranade and Mr. Justice Hosking. 


MADHAVRAO ( Original Plaintiff ) Appellant v. Ramrao and ANOTHER 
( Original Defendants), Respondents .* [29th June, 1896.] 

Civil Procedure Code (Act XIV of 1882), s. 244, cl. (c) — Decree — Declaratory decree— 
Execution of decree raising question of mis-management of property — Execution. 

In a partition suit brought by the plaintiff a deoree was passed in 1882 whioh 
provided (inter alia) that the defendant should manage certain devasthan lands 
and apply the ineome thereof to devashtan purposes ; and that if he failed to 
manage the lands properly, or alienated them by sale or mortgage, the plaintiff 
and his younger brother should enjoy the lands and apply the proceeds towards 
the maintenance of the devasthan. 

In execution of this deoree, plaintiff presented an application on the 28th 
November, 1894, praying that he should be put in management of the devasthan 
lands, on the ground that the defendant was guilty of mismanagement and 
misapplication of the devasthan property. 

This application was rejeoted by the Court of first instance on the ground that 
the question of mismanagement did not fall within s. 244, cl. (c) of the Code 
of Civil Procedure (Act XIV of 1882). This order was confirmed on appeal on 
the ground that the decree was a declaratory decree and, therefore, incapable of 
execution. 

Held, on seoond appeal, that the decree was not declaratory only, and that it 
could be enforced in execution under s. 244 of the Code of Civil Procedure (Aot 
XIV of 1882). 

[R„ U.B.R. (1905), C.P.C., 36.] 


Appel- 

late 

Civil. 

22 B. 267. 


SECOND appeal from the decision of S. Tagore, District Judge of 
Satara, in appeal No. 15 of 1895. 

In a partition suit the decree dated 31st October, 1882, directed ( inter 
alia ) that the plaintiff’s elder brother Ramrao should have the manage- 
ment of certain lands which were set apart for the maintenance of a 
devasthan, so long as he carried on the management properly ; and that if 
he failed to perform this duty, or alienated the devasthan lands by sale or 
mortgage, the plaintiff and his younger brother should manage the lands, 
and apply the income to devasthan purposes. 

On the 28th November, 1894, plaintiff made an application for 
execution of the above decree, praying that ho should be put in 
[268] management of the devasthan lands, as his brother Ramrao had 
alienated the lands on permanent mirasi leases, and failed to apply the 
income to the purposes of the devasthan. 

The Court of first instance rejected this application, on the ground 
that the question of mismanagement did not fall within s. 244, cl. (c), of 
the Code of Civil Procedure (Act XIV of 1882), and referred the plaintiff 
to a separate suit. 

On appeal the District Judge held that the decree, so far as it related 
to devasthan lands, was a declaratory decree, and as such incapable of 
execution. He, therefore, confirmed the order of the first Court. 

Against this decision the plaintiff appealed to the High Court. 

B. A. Bhagvat , for appellant. 

M. R. Bodas, for respondents. 
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The following authorities were referred to in argument : — Ramapa v. 
Krishnaya (1 ); Kashee Kishore Roy Chowdhry v. Noor Khan (2'; Roy 
Luchmeeput Singh v. Adoyto Churn Mullick (3); Mukund Rarshel „v. 
Bandas Khemji (4). 

JUDGMENT. 

Ranade, J. — In this case the appellant-plaintiff is brother of the 
respondents Nos. 1, 2. There was a partition dispute between them, whioh 
was settled by an agreement effected by a conciliator, and the award of 
the conciliator was made on 29’ h September, 1882, and had the effect of 
a decree when the award was filed on 31st October, 1882. 

The fourth clause oi this conciliation decree related to the devasthan 
lands, and it directed that respondent No. 1 should have the management 
of these lands for devasthan purposes as long as he carried on the manage- 
ment properly. If respondent failed to perform this duty, or if he 
mortgaged or sold devasthan lands, the appellant-plaintiff and his brother 
respondent No. 2 should enjoy the inam lands of the devnsthan, and apply 
the proceeds to devasthan purposes. 

The prescot darkhast was filed by the appellant, in continuation of 
previous darkhastof 1885, 1888 and 1891, on 28th November, [269] 1894, 
and it was stated therein that respondent No. 1 had let out the lands on 
permanent mirasi leases, and failed to apply the income to devasthan 
purposes, and that, therefore, the appellant should be placed in manage- 
ment of the lands as provided for by the decree. As the other brother of 
plaintiff refused to join in this proceeling, he was made co-defendant. 
The Court of first instance held that rh9 question of the alleged mismanage- 
ment and alienation did not fall within cl. (c) of 9. 244, and that plaintiff 
should bring a separate suit. This order was confirmed in appeal by the 
District Judge on the ground that the decree in respect of the dev&sth&n 
property was declaratory only, aod not capable of execution. 

It was contended in the appeal before us that the decree was not 
declaratory only, and that the question of mismanagement fell within 
cl. (c) of s. 244. We took time "to consider our judgment, as the points 
raised in this appeal have never been formally decided in this Court. 
Tnere can be no doubt that the portion of the deoretal order now sought 
to be execufed was not declaratory only, and incapable of execution. The 
authority quoted by the District Judge, apparently from O'Kinealy’s 
Code,* cannot bo found in I. L. R., I All., p. 154. The ruling in Nawa- 
zish Ali Beg v. Vilayte e Khanum (5), however, is an instance otadeclara- 
torv decree incapable of execution. In that case execution was sought of 
a decree declaring plaintiff’s right to a monthly allowance, and id was 
very properly held that plaintiff's remedy was by suit, and not in execution 
under s. 244. The appellant’s pleader referred to Ramapa v. Krishnaya t ( l), 
which is more in point, as an authority in the present case. In that case 
the decree was passed in 1869 in accordance with the terms of a compro- 
mise, and directed that the tenant should retain possession of the land as 
long as he paid the rent fixed, bub on default ia payment the tenant should 
make over the land into plaintiff’s possession. Plaintiff sought in 1882 


• Reporter's Note : — Tbe oase cited in O’Kinealy’s Code at p. 22 and also at p. 261 
Jugarnath v. Balgobind. This case will be found reoorted in I N. W. P. at p. 69 
of part V of the Edition of 1869 and at p. 154 of the Edition of 1873, aod not in I. L. 
R., 1 All. 

(1) P.J. (1885), p. 22. (2) 7 W. R. 45. (3) 24 W.R. 452. (4) 17 B. 28. 

(5) 2 Agra 23. ~ i T 
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[270] to enforce this last portion of the decree on the allegation that there 
had been a default, in payment. Ir. was held by this Court that such a 
decree was capable of execution, and its execution was nob barred by 
reason of the lapse of more than three years from the date of the decree. 
There is an earlier ruling of the Madras H'gh Court — Ranganasaiy 
V. Shappani Asnry (l) which is to the same effect, and the landlord was 
required to seek possession of the land in execution, and not by a separate 
suit, when tl e decree awarded him possession on default in the payment of 
rent. It is true that in Kashee Ki shore Boy Chowdhry v. Noor Khan (2), 
cl. (c), s. 244, was held to relate to matteis immediately conneited with 
or arising out of the execution of decrees, and that the ques'ion 
of damages caused to attached property was held nob to fall under 
this clause. So also where the judgment-debtor sought to impeach a 
decree or an execution sale on the ground of fraud, it was held that such a 
claim could only be established bv a separate suit — Roy Luchmeeput 
Singh v. Adoyto Churn Muilick (3) ; Mussamut Rajbansee Kocmaree 
v. Bhugwatee Koomaree (4) ; Hemmo Moyee v. R. Watson and Co. (5). An 
agreement not to execute the deciee was similarly held to be nob a matter 
relating to execution within the meaning or s. 244 — Mukund Harshet 
v. Haridas Khemji (6). 

These rulings do not apply to the circumstances of the present case, 
which is clearly governed by the Madras ruling, Ranganasary v. Shappani 
Asary (1), and the similar decisiou in Ramapa v. Knshnaya (7). Wo must, 
therefore, reverse the orders of both the lower Courts, and direct the 
Khatav Court to proceed with the execution of the decree by permitting the 
parlies to give evidence in regard to the alleged default of respondent No. 1. 
The costs of these proceedings will be governed by the final decision. 

Orders reversed. 
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[271] APPELLATE CIVIL. 

Before Mr. Justice Fulton and Mr. Justice Hashing. 

Genu and another ( Original Defendants No s. 2 and 3), Appellants v. 
SaKHARaM and others (Original Plaintiffs and Defendant No 1), 

Respondents.* 13rd July, 1896. J 

Land Revenue Code (Bombay Act V of 1879), s I82t— Civil Procedure Code l Act XIV 
oj 1 8HvJ ) . ss. 244, 294 — Mortgoge with possession — Default by mortgage e in payment 
of asstssment - Sate for arrears of reve»u a — Certifud purchasers — Purchase lor mort- 
gagee— Put chasers or mortgagee trustees for mortgagor— Suit by mortgager forrtdevp- 
tion - Execution — Sale in execution — Purchase by judgment-creditor without leave 
of Court — Remedy of judgmenl-aebtor. 

In 1872 tbe plaintiffs’ father mortgaged three plots of land (Nos. 303, 304 and 
305) to tbe first defendant with posset-si^n. In 1880 and 1881 »be first defendant 

• Second Appeals, Nos. 892 and 944 of 1895. 

•f Section 182 of tbe Land Revenue Code (Bombay Act V of 1879) ; — 

“ 182. Tbe certificate shall state tbe name of the person declared at the time of sale 
to be tbe actual purchaser ; and aDy suit brought in a civil Court againat the certified 
purchaser on the ground that the purchase was made on behalf of another person Dot 
the certified purchaser, though by agreement the Dame of the certified purchaser was 
used, shall be dismissed.” 

(1) 5 M.H. C. R. 376. (2) 7 W. R 46. (.3) 24 W.R, 452. 

(4) 1 W.R Mis. Appeals, 29- (6) 14 W.R. 299. (6) 17 B. 23. 

(7) P.J. (1886), p. 22. 
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having made default in paying the assessment, plots Nos. 303 and 305 were sold 
by tbo Revenue authorities and were bought respectively by defendants Nos. 2 
and 3- In the latter year (1881) plot No. 304 was sold in execution of a money 
decree obtained by the mortgagee (defendant No. 1) against the mortgagor and 
was purchased by his (the first defendant’s) undivided brother without leave of 
the Court. In 1892 the plaintiffs (heirs of the mortgagor) brought this suit against 
defendants Nos. 1, 2 and 3 to redeem the said three plots of land from themort* 
gage of 1872. 

Defendant No. 1 pleaded that he had inherited plot ISo. 304 from his brother, 
who had become the owner of plot No. 304 by his purchase at the execution sale 
in 1881. He disclaimed all interest in plots Nos. 303 and 305, Defendants Nos. 2 
and 3 answered that they had become absolute owners by the purohase at the 
revenue sales. As to these latter, it was alleged that defendants Nos. 2 and ,3 
were in possession of the said two plots for the first defendant. Defendants Nos. 2 
and 3 contended that by s. 182 of the Land Revenue Code (Bombay Aot V of 
1879) the plaintiffs were precluded from raising this point. 

Held, that though s. 182 forbade the Court to entertain a suit against defend* 
ants Nos, 2 and 3 on the ground that they had bought the land for defendant 
No. 1, it did not debar it from entertaining a suit against them on the ground 
that subsequently to the sale they were holding on behalf of defendant No. 1 or 
against defendant No. 1 on the ground that he was himself really in [272] posses- 
sion through defendants Nos. 2 and 3 as his agents or tenants. The same prin- 
ciple of equity which would make defendant No. 1 a trustee for the mortgagors if 
be had bought in bis own name, would make defendants Nos. 2 and 3 trustees 
for them if subsequently to the sale they held the land on behalf of defendant No. 1 
and would also make defendant No. 1 himself a trustee if subsequently to the 
sale the property came into his possession as beneficially entitled thereto owing 
to an argeement between him and the certified purchasers. 

Where a judgment-creditor without leave of the Court buys the property of his 
judgment-debtor at a Court-sale, the remedy of the latter is by application under 
s. 294 of the Civil Procedure Code (Act XIV of 1882) and not by separate suit. 

[F., 23 A. 478 = 21 A.W.N. 175.] 

SECOND appeal from the decision of Rao Bahadur N. G. Phadke, Joint 
First Class Subordinate Judge of Sholapur, A. P. 

Suit for redemption of certain plots of land (Survey Nos. 303, 304, 
305) which had been mortgaged to defendant No. 1 (Motiram Fulcbaod) 
on 11th March, 1872, by the plaintiffs’ father. 

Defendant No. 1 alleged that as to plot No. 304, it had been purchased 
by his brother at a sale held in execution of a decree obtained against the 
mortgagor ; that his brother was dead and that he had inherited plot 304 
from him. He disclaimed all interest in plots Nos. 303 and 305. 

As to plot No. 303, defendant No. 2 alleged that he had purchased 
it at a revenue sale in 1880 held in consequence of the mortgagee’s default 
in paying assessment. 

As to plot No. 305, defendant No. 3 claimed also as a purchaser at a 
revenue sale held in 1881. 

The first Court held that defendants Nos. 2 and 3 had become full 
owners of plots Nos. 303 and 305, and as to them rejected the plaintiffs’ 
claim, but as to plot No. 304 he passed a decree for the plaintiffs. 

The plaintiffs appealed and the defendants filed cross-objeotiona 
under s. 561 of the Civil Procedure Code (Act XIV of 1882). 

The appellate Court raised a further issue (No. 7) as follows : — 

“ (7) Are Survey Nos. 303 and 305 purchased by defendants Nos. 2 
and 3 for the defendant No. 1 ?” 

[273] The Judge (First Class Subordinate Judge, A. P.) found that 
defendants Nos. 2 and 3 had purchased these plots of lauds for defendant 
No. 1 and allowed the plaintiffs' claim as to them. He rejected the claim 
as to plot No. 304, holding that as to it no suit would lie, the plaintiffs* 
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remedy being in execution or by an application to set aside the sale under 
8. 294 of the Oivil Procedure Code. 

From his decision defendants Nos. 2 and 3 filed a second appeal 
<No. 892 of 1895). 

One of the plaintiffs also filed a second appeal (No. 944 of 1895). 

Mahadeo B. Chaubal, for appellants in appeal No. 892 (defendants 
Nos. 2 and 3). — We purchased the lands at the revenue sales, and sale 
certificates were granted to us. We thus became certified purchasers and 
no suit could lie against us on the ground that we purchased the lands for 
defendant No. 1. Section 182 of the Land Revenue Code (Bombay Act 
V of 1879) is quite dear on the point — Balkrishna v. Madhavrav (1). 
Further, there is absolutely no evidence to support the finding that our 
purchase was for defendant No. 1. We contend that we purchased the 
lands in our own right and have become full owners. 

Gangaram B. Rele, for the appellant (plaintiff No. 3) in appeal No. 944 
of 1895: — Our appeal relates to Survey No. 304 only. Wo contend 
that as the property was purchased at a Court sale by the undivided 
brother of defendant No. 1 without the sanction of the Court, it was a 
purchase by the defendant himself (the mortgagee) without sanction. The 
Court sale was, therefore, voidable, and a suit to set aside such a sale can 
be brought within twelve years from the date of the sale — Erava v. 
Sidramapa (2). 

JUDGMENT. 

FULTON, J. — The plaintiffs sued to redeem three fields, Survey 
Nos. 303, 304 and 305, which had been mortgaged to the first defendant 
with possession. The lower appellate Court held that they were entitled to 
recover Nos. 303 and 305, but not No. 304, their right to which had been 
extinguished by a Court sale, which took place in 1881. 

[274] In regard to Nos. 303 and 305 the appellate Court found that in 
1880 or 1881 the occupancy right in the two numbers had been sold by the 
Collector in consequence of the default of defendant No. 1, who was 
bound to pay the assessment ; that defendants Nos. 2 and 3 bought these 
numbers at tbe sale for defendant No. 1 ; and that there was none of the 
mortgage-debt remaining due on these numbers. 

The defendants Nos. 2 and 3 have appealed, and it has been contended 
on their behalf that having regard to s. 182 of the Land Revenue Code, 
the allegation that they bought for defendant No. 1 cannot be put forward, 
and that the finding is not supported by the evidence and should not have 
been arrived at, having regard to the issues tried by the Second Class 
Subordinate Judge. It was also urged that the fields were not free from the 
mortgage-debt. 

On the first of these points we are of opinion that although s. 182 of 
the Land Revenue Code does prevent the plaintiffs from proving that 
defendants Nos. 2 and 3 purchased on behalf of defendant No. 1, it does 
not determine the subsequent position of the parties. The section is as 
follows : — 

“ The certificate shall state the name of the person declared at the 
time of sale to be the actual purchaser ; and any suit brought in a civil 
Court against the certified purchaser on the ground that the purchase was 
made on behalf of another person not the certified purchaser, though by 
agreement the name of the certified purchaser was used, shall be dismissed.” 

(1) 5 B, 73. (2) 21 B. 424. 
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The section is very similar to the first clause of s. 317 of the Civil 
Procedure Code, but does not contain a proviso like the second clause. 
Hence it may be contended that the decisions under this section, which 
have been cited in Subha Bibi v. Bara Lai Das (1), are no guide to the 
cons' ruction of the section under consideration. It seems to us, however, 
that tho same principles of equity which would make the first defendant 
a trustee for the mortg.gors if he had bought in his own name (see Bal- 
krishna v. Madhavrav (2)) would render defendants Nos. 2 and 3 trustees 
for them if subsequently to the sale they held the land on behalf of defendant 
No. 1, and would also make defendant No. 1 himself a trustee if [275] 
subsequently to the sale the property came into his possession as 
beneficially entitled thereto owing to an agreement between him and 
the certified purchasers. Tne section appirently forbids the Court to 
entertain a suit against defendants Nos. 2 and 3 on the ground that 
they bought for defendant No. 1, but does not debar it from entertaining 
a suit against them on the ground that subsequently to the sale they 
were holding the land on behalf of defendant No. 1 or against No. 1 
on the ground that he was himself really in possession through defendants- 
Nos. 2 and 3 as his agents or tenants. If it were otherwise, it would 
be open to a mortgagee, who was bound to pay the revenue and had 
been entered in the revenue books as occupant, to perpetrate a fraud 
by allowing the occupancy to be sold for default of payment of 
assessment (of which sale the mortgagor might under the circum- 
stances have no notice) and getting it bought in by his servant or 
friend, who might then either continue to hold it on behalf of the mort- 
gagee or at once make it over to the mortgagee’s possession. But the 
principle of equity is, that if subsequently to the valid transfer of an 
estate (whether by the sale in England of the legal estate without notice 
of an equitable incumbrance, or by the sale in this country of the oc- 
cupancy to realize the paramount charge of land revenue) it again becomes 
vested in the person whose conscience is charged by the meditated fraud, 
the original equitv attaches to it in his bands or in th&t of his agents. 
(See K-rr on Frauds, p. 356 ; Story on Equity Jurisprudence, s 410 ; and 
Kennedy v. Daly <3)). Tms principle is cleat ly laid down in Balkrishna 
v. Madhavrav, in regard to which case it must be noted that Sir M. 
Westronp's allusion to the Land Revenue Code was made not with a view 
to limiting the applicability of the equitable principle to revenue sale& 
prior to the enactment of the Code, but merely to show that his remarks 
about the paramount Dafcure of the charge for land revenue, which had 
previously been determined on other grounds, would thereafter be governed 
by the express provisions of the Code. 

We think, then, that the form of the 7th issue raised by the lower 
appellate Court was wrong. The real question was not whether the 
defendants Nos 2 and 3 had purchased at the revenue [276] sale 
for the defendants No. 1. Such an issue could not be raised in a suit against 
the defendants Nos. 2 and 3 consistently with the provisions of s. 182 of 
the Land Revenue Code. The point for determination was whether at the 
time of the institution of this suit the de'*endant No. 1 was in possession 
through his agents, defendants Nos. 2 and 3, or the defendants Nos. 2 aod 
3 were by agreement holding the land on his behalf. As this is«ue was 
not raised in either of the Courts in a distinct form which would bring to 
ibemiDds of the parties exaotly what they would have to prove, we think 


(1) 21 0. 519. 


(2) 5 B. 73 (76). 

766 


(3) 1 Sob. and Lef. 379. 



XI.] 


FAKIRGAUDA V. GANGI • 


22 Bom. 277 


the fairest way will be to send it down for determination leaving it to the 
lower appellate Court after taking such further evidence as the parties may 
tender or it may call for to decide what is the reasonable inference to be 
drawn from the various oircumstanoes that may be proved. It may be 
wbII to look at the receipt-books in order to ascertain by whose hand the 
land revenue has been paid, to find out why the defendants Nos. 2 and 3 
did not appear at the previous hearings, and whether they are or are not 
connected in their dealings with defendant No 1, and generally to make 
a full enquiry into the circumstances calculated to throw light on the ca3e. 

We think the lower Court was right in holding that no mortgage-debt 
remained due on these fields for the reasons which it has given. If defend- 
ants Nos. 2 and 3 are holding them on their own account, they are 
entitled to retain them. If they are holding them for defendant No. 1, or 
he is otherwise in possession, the plaintiffs are entitled to recover them. 

We now send down the following issue : — “ Whether at the time 
of the institution of this suit the defendant No. 1 was in posses-sion of 
Nos. 303 and 305 or either of them through bis agents, defendants 
Nos. 2 and 3, or otherwise, or whether defendants Nos. 2 and 3 were by 
agreement holding them on his account? ” 

The finding should be re»urned within three months. 

With regard to Survey No. 304 we think the finding of the First 
Class Subordinate Judge, A. P., was correct. Mr. Rele referred us to 
Emva v. Sidramapa ( 1), but that case does not support the contention that 
a judgment-debtor whose property 077] has at a Court sale been 
bought by the judgment-creditor without leave of the Court can sue within 
twelve years to set aside the sale and recover possession. It shows that 
when after the death of a judgment-debtor his property is sold without 
notice to the heirs, those heirs can sue within twelve years to recover it. 
But the reasoning cannot be applied by analogy to the present case. 
There the auction-purchaser was not a party to the suit. Here it is only 
on the ground of his being a party that the sale can be avoided. The case, 
therefore, clearly falis under s. 244, and no separate suit will lie. Section 
294 provides expressly a remedy by application. See Chintamanrav v. 
Vithobni (2). 

We, therefore, dismiss appeal No. 944 of 1895 with costs on the 
appellant. 

Issue sent down in Appeal No. 892. 

Appeal, No. 944 dismissed. 
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APPELLATE CIVIL. 

Before Sir G. Farran, Kt., Chief Justice and Mr. Justice Hosking. 


FaKIRGAUDA ( Original Plaintiff), Appellant v. G^NGI ( Original 

Defendant), Respondent.* [7th July, 1896. J 

Hindu law — Marriage— Lingayets — Marrioge bebveen members of different sects of 
Lingayets— Buraen ol proof of invalidity of mat riage— Evidence. 

According to the Lingayet religion, as well as according to Hindu law* 
marriages between members of different sects of the Lingayets are not illegal, and 

• Seoond Appeal No. 854 of 1895. 
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where it is alleged that suob a marriage is invalid, the onus lies upon the 

persons making such allegation, of proving that such marriage is prohibited by 

immemorial custom. 

[F., 33 B. 693 = 11 Bom. L.R. 822 = 3 Ind. Cas. 962 ; R., 33 M. 342 = 20 M.L.J, 49=5 
an 8 Ind. Cas. 42 = 7 M.L.T. 17 ; 49 P.R. 1903 = 118 P.L.R. 1903 ; 72P.R. 1908=64 
ZP.L.R. 1908 = 47 P.W.R. 1908.] 

" SECOND appeal from the decision of T. Hamilton, District Judge of 
Dharwar, confirming the decree of Rao Bahadur Gangadhar V. Limaye, 
First Class Subordinate Judge. 

The plaintiff sued to obtain possession of his wife, the defendant. 
The parties were Lingayets and resided in Dharwar. 

The defendant contended that she and the plaintiff belonged to 
different sects of the Lingayet caste and that there could be no lawful 
marriage between them. 

[278] The Subordinate Judge found that the defendant was not the 
lawfully married wife of the plaintiff, the parties belonging to different 
sects of the Lingayet caste, aod there being no evidence of any custom 
sanctioning such marriages. He also held that the claim was time-barred 
under arts. 34 and 35, sch. II of the Limitation Act (XV of 1877). 

On appeal by the plaintiff the Judge summarily dismissed it, under 
s. 551 of the Civil Procedure Code (Act XIV of 1882). 

The plaintiff preferred a second appeal. 

Dhondu P. Kirloskar, for the appellant (plaintiff). — The parties are 
Lingayets who have been held to be Sudras — Gopal v. Hanmant (1); Basava 
v. Lingangavda (2). Marriages between different sections of the Sudra 
class are not invalid — Inderun v. Ramasawmy (3) ; Pandaiya Telavcr v. 
Puli Telaver (4). In the present case the parties, no doubt, belong to 
different sects. The evidence shows that the plaintiff is a member of the 
Adibanjigar sect and the defendant a member of the Panchamsali sect. 
But the circumstance that they belong to different sects is not by itself 
sufficient to invalidate a marriage if it has taken place. The marriage 
having taken place, every presumption must be drawn in its favour, unless 
and until it is clearly shown that marriages among members of different 
sects are strictly prohibited. If the conscience of the caste does not revolt 
against such a marriage, it must be upheld — Patel Vandravan Jekison v. 
Patel Mamlal Chunilal (5). 

Among Hindus marriage is a sanskar and if it once takes place, the 
doctrine of factum valet applies and nothing can undo it. Defendant admits 
the fact of marriage. She must, therefore, prove that it is invalid. 

Daji A. Khare , for the respondent (defendant). — Both the lower 
Judges have found, on the evidence, that marriages cannot take place 
among members of the different sub-divisions of the Lingayet caste. That 
being so. the marriage alleged by the plaintiff is invalid — Narain Dhara 
v. Rakfial Gain (6). 

[279] Dhondu P. K. Kirloskar , in reply. — The decision relied on is 
not applicable, because in that case the parties belonged to different caste3 
and not to two sub-sections of the same caste. 


JUDGMENT. 

HoSKING, J. — This action was instituted by Fakirgauda to obtain 
possession of his wife Gangi. The parties reside in the Dharwar District, 


(2) 19 B. 428 (467). 
(5) 16 B. 470. 
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and are Lingayets. The lower Courts have both found that the parties aro 
members of different sects of Lingayets, but neither Court has given in its 
judgment the names of the sects. From the evidence there can be no 
doubt that they found plaiutiff to be a member of the Adibanjigar sect, 
and defendant to be a member of the Panchamsali sect. 

The Subordinate Judge framed, as the only issue on the merits of the 
case, the question whether defendant is the lawfully married wife of 
plaintiff. He held that, in the absence of evidence of custom sanctioning 
a marriage between persons of different castes of the Lingayets, such a 
marriage must be held to be invalid. The District Judge, who has dealt 
with the case rather summarily under s. 551 of the Civil Procedure Code, 
also appears to have placed on plaintiff the o?ius of proving that the 
marriage was valid. 

It has been contended in this Court that the fact of marriage having 
been admitted, it must be presumed to be valid, and that it was for defend- 
ant to prove that the marriage was invalid. We are of opinion that both 
these contentions are correct. 

The status of Lingayets as Sudras was determined by the judgment of 
this Court in Gopal v. Hanmant (1). In Upoma Kuchain v. Bholaram 
Dhubi (2) the Calcutta High Court, after reviewing previous decisions on 
thequestion whether marriages between persons in different sections or sub- 
sections of the Sudra caste are valid (3) held that there is nothing in Hindu 
law prohibiting such marriages. In Basava v. Lingangauda (4) Mr. Justice 
Ranade says : The Lingayets are admittedly a heretical sect, and are not 

subject to Brahmin religious laws The liberty of widow re-marriage 

[280] and even of wife re-marriage, has been allowed to this Lingayet 
community.” The only authorities we have been able to consult as to the 
religion of the Lingayets are Steele on Hindu Castes and Campbell’s 
Gazetteer of the Dharwar District. The former work throws no light on 
the point at issue in this suit. Mr. Campbell says that according to the 
Lingayets the practice of wearing the ling was introduced by Basav 
(A.D. 1100-1160), who reformed the Lingayet religion. Mr. Campbell lays 
down among the leading doctrines and rules of Basav’s faith that as all 
ling wearers are equal, the Lingayet woman is as high as the Lingayet 
man, and that, therefore, she should not marry till she comes of age, and 
should have a voice in choosing her husband, and that as all ling wearers 
are equal, all caste distinctions cease. Mr. Campbell says that many of 
these rules are not observed, and he states that in Kolhapur neither eating 
together nor intermarriage is allowed among the different classes of 
Lingayets. A Jangara, that is, a Lingayet priest, may in Dharwar marry 
the daughter of a pure Lingayet, a Shilvant or Baniig. The customs of 
the Lingayets apparently vary in different districts. 

Upon this authority we hold that according to the Lingayet religion, 
as well as according to Hindu law, 'marriages between members of different 
sects of the Lingayets are not illegal, and where it is alleged that such a 
marriage is invalid, the onus lies upon the persons making such allegation, 
of proving that such marriage is prohibited by immemorial custom. 

The way in which plaintiff put forward his case, attempting, un- 
successfully, to prove that he and defendant are both Panchamsalis 
weakens his contention that intermarriages are not prohibited, and one of 

(1) 3 B. 373. * (2j 15 C. 708. 

(3) Naraxn Dhara v. Rakal Gain, 1 C. 1 ; Inderun v. Ramasawmy, 13 M.I.A, 141 

Ramamani Ammal v. Kulanlhai Nalchiar, 14 M.I.A. 346. ’ ’ 

(4) 19 B. 420 (457). 
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his own witnesses, Lingangauda (Ex. 31), has directly asserted that 
marriages do not and cannot take place between ]?anchamsalis and 
AdibaDjigars, but the cross-examination of defendant’s witnesses shows 
that the present contention was raised in the Court of first instance, and 
plaintiff is entitled to have the case tried on a proper issue, if the suit is 
not barred by limitation. The District Court bas recorded no finding on 
that point. Should it be necessary to decide the issue as to prohibition 
by custom, the question being one of great importance to the Lingayet 
community in the Dharwar District, it is very [281] desirable that 
there should be a thorough enquiry and that persons of standing in the 
community should be examined. We reverse the decree of the lower 
appellate Court and remand the case for a fresh decision. Oost3 to 
follow final decision. 

Decree reversed and case remanded. 


22 B. 281. 

APPELLATE CIVIL. 

Before Sir C. Farran Kt ., Chief Justice, and Mr. Justice Hosking. 

Abaji (Original Plaintiff ), Appellant v. Bala and another 
( Original Defendants), Respondents. [8th July, loyo.J 

r\nth<t Art (X nf 18731 s 9— Offer bp one party to be bound by oath of other party if 
° ath ltn^^ °ffff~~~ Subsequent retractation of the 

offer— Administering of the oath discretionary with the Court. 

The plaintiff oflered. under s. 9 of the Indian Oatha Act (X of 1873), to be 
bound by the oath or affirmation o'f the defendant in » P'^ibed form upon a 
, • Thfl defendant accepted the offer and took the oath. 

Ce fleW, P that’the plaintiff could not retract his offer to be bound by the oath. 

TRel 16 Ind. Cas. 733; Appr., 22 M. 234; R., 17 M.L.J. 99; 15 M.C.O.R. 141; 85 
*’ p.R, 1903 = 143 P.L.R. 1903.] 

DPCOND anneal from the decision of S. Tagore, District Judge of 
Satara confirming the decree of Rao Saheb K. H. Kirkire, Subordinate 

JUdg The plaintiff claimed as the adopted son of one Gopal (deceased) 
to recover certain property which he alleged was in the hands of his 
adoptive mother (defendant No. 2), who m collusion with her son-in-law 
(delendant No. 1) had wrongfully taken possession of it. 

The defendants denied the plaintiff’s adoption. . . 

At the hearing the plaintiff offered, under s. 9 of the Indian Oaths Act 
(X of 1873), to be bound by the oath of the second defendant upon the 
point of his adoption if she took it before a certain idol in a certain 
Form. She agreed to do so and the Court appointed a commissioner 

to administer the oath. .. . f u A 

The plaintiff subsequently retracted his offer and ^PP 1,0 £ ‘ hat 
ease might be disposed of by the Court on its merits. The Judge, 
however, rejected his application, and the commissioner adm n stoed 
oath to the second defendant as proposed originally by the , , 

[282] The Subordinate Judge then decided the suit in defenda 

favour and rejected the claim. 


Second Appeal No. 891 of 1895. 
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., . ? n a PP 0a, l by the plaintiff the Judge confirmed the decree, holding 

tbat it was not competent for the plaintiff to revoke his offer under the 

circumstances of the oase, and that the Subordinate Judge was fully 

justified in holding him bound by it after it had been accepted and 
acted upon. 

The plaintiff preferred a second appeal. 

Balaji A. Bhigvat, for the appellant (plaintiff).— It is true that the 
Oaths Act (X of 1873) makes no provision for retracting such a proposal ; 
still s. 12 of the Act provides that if a party refuses to make the oath, the 
Court may presume against him. A similar presumption may be 
drawn in the case of a person retracting the proposal. But the Act does 
not lay down that, if a man makes the proposal, he is finally bound 
by it and cannot afterwards retract. The provisions of the Act are not 
peremptory ; they are merely permissive. 

Vasudeo R. Joglekar, for the respondents (defendants).— The plaintiff 
could not retract, inasmuch as defendant No. 2 was ready and willing to 
take the oath proposed by him. The lower Courts were justified in not 
allowing him to retract, because the reasons assigned by him for doing so 
were frivolous and vexatious. 


JUDGMENT. 

Farran, C. J.— The question in this case is, whether the Subordi- 
nate Judge rightly decided this suit upon the oath of the second defendant 
that she had not adopted the plaintiff. The plaintiff offered, under s. 9 of 
the Indian Oaths Act, 1873, to be bound by the oath or affirmation upon 
that point of the second defendant, if she took it before a certain idol in 
a prescribed form. The second defendant agreed to take the oath before 
the idol in the prescribed manner,! and subsequently did so in the presence 
of a commissioner appointed by the Court. The Court thereupon treated 
the oath of the second defendant as conclusive proof of the non-adoption 
of the plaintiff by the second defendant and dismissed the suit. 

The plaintiff appealed on the ground that he had retracted his offer 
before the oath was taken by the second defendant, though [283] after she 
had agreed to take it, and that, therefore, he was not bound by the oath. 
The Act, however, makes no exception of the case in which a party who 
makes such an offer which his adversary accepts subsequently retracts it. 
What it does is to make the administering of the oath or the appointment 
of a commissioner to administer it discretionary with the Court. If a party 
after making such an offer satisfies the Court that he has good grounds for 
retracting it, the Court would probably exercise a wise discretion in refusing 
to administer the oath ; but when (as in this case) the party puts forward 
frivolous reasons for his retractation, the Court is, we think, justified in 
administering the oath notwithstanding the retractation. We confirm tha 
decree with costs. 
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APPELLATE CIVIL. 

Before Sir C. Farrctn, Kt., Chief Justice , and Mr. Justice Hosking. 

Kashinath Kkshav Joshi ( Original Plaintiff No. 1), Appellant v. 
Gangabai and others ( Original Defendants ) , Respondents. 

(14th July, 1896.] 

Municipality- District Municipal Acts (Bombay Act II of 1884) s. 48 t and (Bombay 
Act VI of 1873), s. 86 \ — Purchase from mortgagee by Municipality Suit bymort - 
gagor to recover possession — Ejectment Limitation Notice. 

A mortgagee (defendant No. 1) refused to give up part of the mortgaged land 
when the mortgage was paid off in 1891. He remained m posesasmn and n 1868- 
r2841 he sold this land to the Municipality of Mahad (defendant No. 2). IM 
mnrteaeor subsequently sued the Municipality and its vendor to recover posses- 
“°n. g The Municipality contended that the suit was barred by limitatmn under 
e 48 of the District Municipal Act (Bombay Act II of 1884;. 

* Ee i d that the suit was not barred by s. 48. That section does not apply 
to actions of ejectment brought against a Municipality. Suohan action, brought 
totry ?he title to land is not an action for anything done or purporting to be 

done in pursuance of the Act. 

Nagusha v. Municipality of Sholapur (1) distinguished. 

[F. 32 P.R. 1911 = 23 Tnd. Cae. 317 ; R., 22 B. 289 (291) ; 25 B. 142.] 

SECOND appeal from the decision of L. G. Fernandez First Class 
Subordinate Judge of Thana with appellate powers, reversing the decree 

Eao Saheb A. V. Purohit, (defendant 

No. and°the ' Municipality of Mahad (defendant No. 2), the latter being 
in possession as purchaser from Gangabai. 

• Seoood Appeal No. 872 of 1895. 

( t ) Section 18 cf the District Municipal Act Amendment Act (Bombay Act II of 

1884):— . . .. . rnmmimced against any Municipality, or against any 

48. No action shall be < 30 m the orderg of a Mumci- 

officer or servant of a Mu P £ g BV e been done, in pursuance of this Act, 

pality for a . n ^ g J fc 0n ®- t ° ho S? giving to such Municipality, officer, servant or person 
01 R °mSnth 'previous ^tice in writing of the intended action and of the cause thereof. 

nor after three ^ action f o^d amage ™ ^tender of sufficient amends shall 

5 s=r = =S‘ 

" S n" S fTaiS’ 

nnde^thle^o^tmti^the^exphatio^ oJ°oce mooth^_nMt^aftor^ notioe jdac^'of'abode 8 ^! 

^InSed dirda 0 nV. e lung h :ith reasonable partiou.arity the cause of aeticn, and- 
the name and place of abode of the! intended shal , not b e permitted to go 

and upon the trial of any such a° P g . g gtate d i n the notice so delivered, 

into evidence of any cause of action, e P d f ^ defendant ; and every 

and unless such notice be next after the passing of the 

final o“d«V b tbe Mun”y or officer haviug power to pass such order, and not 

alle Zd d U any person to whom auyeueh notice ^ion mgiven^halh «£•££ 
» ^"tndeTd^d eh^B ^e.l costs incurred by the defendant aita, 
suoh tender. 18 B 19> 
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The plaintiff alleged that he had mortgaged the land in question with 
other land to the first defendant ; that he paid off the mortgage on 27th 
July, 1881, and got back the rest of the property, but the portion now sued 
for remained in possession of the first defendant, who bad built a shed on 
it and refused to give it up, and on the 8th May, 1888, sold it to the 
Municipality (defendant No. 2). 

The Subordinate Judge allowed the plaintiff’s claim. 

[ 285 ] On appeal by the Municipality (defendant No. 2) the Judge 
reversed the decree and dismissed the suit on the ground that the 
Municipality had wrongfully taken and held possession of the land, aud 
that under s. 48 of the District Municipal Act (Bombay Act II of 1884) 
the suit should have been brought within three months of the act 
complained of. The following is an extract from his judgment : — 

The plaintiffs admitted in the plaint that the Municipality took 
wrongful possession of the property when it purchased the same from the 
defendant No. 1. In the plaint it is also admitted that the defendant 
No. 1 was also in wrongful possession. When the Municipality .took 
wrongful possession of the property, the legal possession was with the 
plaintiffs. This being so, the plaintiffs treated the Municipality as 
trespassers and sought to eject the Municipalt-y. This act of taking 
wrongful possession was committed by the Municipality long after the 
amending Act of 1884 came into operation, Under s. 48 of that Act this 
suit should have beeu brought within three months of the trespass com- 
plained of. The decision in I. L. R, 18 Bom., 19, shows that the suit as 
against the appellant is barred by that section.” 

Plaintiff appealed to the High Court. 

Ganesh K. Deshamukh, for the appellant (plaintiff No. 1). — The case 
Nagusha v. Municipality of Sholapur (1) does not apply. That case 
anplies only where the act done is in pursuance of the object of the District 
Municipal Act. That is not so here. Section 48 of the District Munici- 
pal Act is not applicable to ejectment suits. It relates to actions for 
money. Our contention is strengthened by the language of s. 86 of the 
old Municipal Act (Bombay Act VI of 1873). See also S orabji Nassar - 
vanji v. The Justices of the Peace for the City of Bombay (2). 

Daji A. Khare, for respondent No. 2 (defendant No. 2). — The plaint 
distinctly states that we had taken wrongful possession. Under the 
District Municipal Act, a Municipality has the right to possess property 
and to purchase property. Therefore the present suit is an action for an 
act done by us as a Municipality under the Act. 
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JUDGMENT. 

Farran, C.J. — This was a suit to recover possession of vacant land 
in the town of Mahad. The second defendant (the Municipality of 
Mahad) are in possession under a purchase from the [ 286 ] first defendant. 
The plaintiffs allege that they mortgaged the land in suit and other 
property to the first defendant, and that when they finally paid off the 
mortgage on the 27th July, 1881, and got back the rest of the mortgaged 
property, the land in question remained in possession of the first defend- 
ant, who had built a shed on it and refused to give it up. The first 
defandant being thus in possession sold it to the Municipality on the 8tti 
May, 1888. The Subordinate Judge awarded the plaintiffs’ claim. 


(1) 18 B. 19. 
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This decision was — without entering upon the merits — reversed by 
the First Class Subordinate Judge, A. P., at Thana, on the ground that 
the suit was barred by limitation under the provisions of s. 48 of Bombay 
Act II of 1884. The icarned Judge relied upon the decision in Nagusha . v. 
Municipality of Sholapur (1) in support of his judgment. That decision 
can be distinguished from the present on the ground that the facts in each 
of the cases are essentially different. There the Municipality pulled down 
certain huts and entered upon the land which the plaintiff claimed 
as bis, thus dispossessing him. This dispossession may be said to 
have been “something done or purporting to have been done in pur- 
suance of ” the Act. In the present case the vendor of the Municipa- 
lity bad according to the plaintiffs’ case entered upon the land lawfully, 
and continued in possession of it until be sold to the Municipality. 
If the plaintiffs’ case be true, the defendant No. 1 could, of course, 
only assign to the Municipality such possessory right as he enjoyed 
and such right only the Municipality could purchase. The plaintiffs 
doubtless say that the possession of the defendant No. 1 was wrongful, and 
that" the possession of the Municipality obtained from him was wrongful, 
but the facts as alleged by the plaintiffs are, as we have said, that the 
defendant No. 1 entered lawfully, and being in possession sold to the 
Municipality. The Municipality, therefore, committed no wrong in 
purchasing the land from the first defendant. They simply bought Ian 
with a defective title. The facts of the two cases as stated by the plaintiffs, 
respectively, are, therefore, by no means on the same or even on parallel 
lines. Here there has been no dispossession of the plaintiffs by the 

defendant, the Municipality. , , . . . , 

[287] We are thus led to consider whether the decision in Nagusha 

v. Municipality of Sholapur {supra) was intended to extend beyond a state 
of facts similar to those in that case so as to embrace all actions of 
ejectment; and whether if not we ought so to extend it. When the 
judgment is carefully read it will be found that it in terms applies only 'to 
actions of ejectment in which the defendant is dispossessed by the 
Municipality. Omitting the reference to the section of the former 
Act the judgment is in these words ; A suit in ejectment 
being an ' action for an act done ’— {that act b sing the dispossession by 
defendant )— with a view to being restored to possession must be held to 
fall under the provisions of the first paragraph of the section (48) of the 
Act of 1884.” " That passage plainly does not expressly embrace nor do 
we think that by implication it necessarily embraces, actions in eject- 
ment in which the plaintiff does Dot complain of being dispossessed by 
the Municipality, and having regard to its extremely guarded language we 
are not disposed to think that it was intended to extend beyond the 
actual case which the learned Chief Justice was dealing with. That being 
so we are at liberty, we think, to consider the broader facts before us and 
see whether they bring the present case within the purview of the section. 
Are aotions in ejectment generally governed by its provisions ? 

The language of s. 48 of Bombay Act II of 1884 differs so widely 
from that of s. 86 of Bombay Act VI of 1873 that no inference as to the 
intention of the Legislature can be drawn from the change of expressions 
contained in the later section. The Legislature departing from the 
technical language of the earlier section copied from English statutes has 
used in its stead simpler and more popular language. The concluding 


(1) 18 B. 19. 
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paragraph of a. 86 of the earlier Act would appear to have limited its 
application to actions for damages. The concluding paragraph of s. 48 
of the later Act evidently has not that operation. It shows, on the 
contrary, that the earlier paragraph of the section embraces other actions 
than aotions for damages ; but as besides actions of ejectment there are 
various other actions which can be brought against a Municipality which 
do not sound in damages, e.g., the familiar one to recover money illegally 
demanded and [288] paid under protest, this consideration does not 
■ bring us any nearer to an answer to the question whether actions of 
ejectment are within the scope of s. 48 of Bombay Act II of 1884- 

It appears to us that it would be a straining of language to say that 
an ordinary action of ejectment against a Municipality to try the title to 
land is an action for anything done or purporting to be done in pursuance 
of the Act. What in such an action is the act done or purporting to be 
done in pursuance of the Act ? Suppose the case in which the Munici- 
pality comes in under a title at the time valid, but which subsequently 
fails, as when it purchases from a tenant for life and the remainderman 
after his death sues for its recovery. How does the remainderman sue 
for an act done by the Municipality ? He sues for his land. The 
Municipality defend, not because they have acted or purported to act under 
the Act, but because they allege that the land is their land. When in 
such a case is the act complained of don9 ? The cause of action of the 
plaintiff dates from the death of the tenant for life, but at that time the 
Municipality has done nothing either in pursuance of the Act or otherwise. 
Is then the act complained of the refusal of the Municipality to restore 
the land to the plaintiff when he demands it? If it is, the answer is: — 
That is not an act done in pursuance of the Act. The Act does not enable 
or purport to enable the Municipality to keep land which does not belong 
to them. 

These and other considerations of weightier import in addition to the 
technical arguments founded upon the exact language of the concluding 
paragraph of the section led the Court in Sorabji Nassarvanji v. The 
Justices of the Peace for the City of Bombay (1) to come to the conclusion 
that an action in ejectment did not fall within the scope of the section 
with which they were dealing. A similar conclusion was arrived at by 
the Judges in the Queen’s Bench Division in England in Foat v. The 
Mayor, &c , of Margate (2). ( “ This,” says Watkin Williams, J., speaking 
of an action of ejectment, is not an action of tort or for anything done 
under the provisions of the Act.” And Mathew, J., at the close of his 
judgment adds : “ An action for the recovery of land is something [289] 
wholly different.” The decisions upon the section of the earlier and differ- 
ently worded statutes did not depend solely upon the argument based 
upon the concluding paragraph as to making amends, but upon the broader 
ground that an action of ejectment was not an action for anything done 
or intended to be done under the Act. They are. we think, still valuable 
as guides to the interpretation of the present Act. 

Eor these reasons we reverse the judgment of the Subordinate Judge, 
A.P., and remand the case for retrial of the appeal upon the merits. Costs, 
costs in the cause. 

Decree reversed and case remanded. 


(1) 12 B.H.C.R. 250. 
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APPELLATE CIVIL— FULL BENCH. 

Before Sir C. Farran , Et., Chief Justice , Mr. Justice Parsons, 

Mr. Justice Ranade , Mr. Justice Strachey and Mr. Justice Hosking. 


Manohar Ganesh Tambekar ( Original Plaintiff), Appellant v. 

The Dakor Municipality ( Original Defendant), Respondent .* 

[1st December, 1896.] 

Municipality— Ejectment suit against Municipality— Notice of action— Bombay District 
Municipal Act [11 of 1884), s. 48— Notice. 

The plaintiff was the inamdar of the village of Dakor. He filed an ejectment 
suit against the Municipality of Dakor, alleging that the Municipality had 
illegally and wrongfully encroached upon a portion of the Gomti Lake at Dakor 
by laying the foundations of a building which they intended to eroot for the 
purpose of a dharmshala. 

The Municipality pleaded [inter alia) that the suit was bad for want of notice 
of action under s. 48 of the Bombay District Municipal Aot II of 1884. 

Held (by a majority of the Full Bench) that the provisions of s. 48 of Bombay 
Act II of 1884 do not apply to actions for the possession of land brought against 
a Municipality. 

Per PARSONS, J. — The provisions of s. 49 apply only to actions for the 
possession of land whereof the plaintiff has been dispossessed by the Municipality 
acting or purporting to act under some section of the Municipal Aot, which 
empowers them to take possession of, or oust any one from, that land 

[290] Per RANADE, J— Section 49 does not generally apply to suits for the 
possession of land, except in those oases where the olaim arises on i account o 
some act or omission of the Municipality when it aots in pursuance of its statutory 
powers, and encroaches upon private rights. 

Nagusha v. Municipality of Sholapur (1) overruled. 

£F., 22 B. 605 ; 33 P.R. 1914 = 23 Ind. Cas. 317 ; R -> _ a8 *- R 3 1 ^ l L ; J ;, 8 V“ 2 «?n A * 

W.N. (1906) 107; 22 B. 636; 25 B. 142; 32 M. 371 (F.B.)-4 Ind. oas. 32 = 

19 M.L.J. 333 = 4 M.L.T. 209.] 

SECOND appeal from fch© decision of G. McCorkell, District Judge 

of Ahmedabad, in appeals Nos. 198 and 209 of 1893. 

The plaintiff, who was the inamdar of the village of Dakor, and here- 
ditary trustee of the temple of Shri Rancbodraiji, sued the Municipality of 
Dakor to recover possession of Survey No. 1588 and part of Survey 

No. 1584 situate in the village of Dakor. 

Survey No. 1588 is the Bet or island in the Gomti Lake at Dakor. 
Survey No. 1544 comprises the lake aud some land adjoining it. 

The plaintiff alleged that the Bet had been in the occupation of cer- 
tain Bawas under a revocable permission or licence from his ancestors, and 
that the Municipality of Dakor bad recently purchased it from the Bawas, 
and taken possession of it without his authority or consent. 

As to the portion of the Gomti Lake which was included in the present 
suit, the plaintiff alleged that the Municipality had illegally and wrongfully 
encroached on the same by laying the foundations of a building whioh 
they intended to erect for the purpose of a dharmshala. 

The plaintiff in this suit sought to have the encroachment removed, 
and to recover possession of the Bet and part of the lake in dispute. 
Before filing the suit he gave notice to the Municipality, under s. 48 of 

• Second Appeals Nos. 16 and 207 of 1696. 

(1) 18 B. 19. ’ 
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Bombay Act II of 1S34, of his intention to sue them for the recovery of 
the Bet, but made no reference to the lake. 

Both the lower Courts dismissed the suit in toto, holding that the 
plaintiffs claim to theBtfi was time-barred by reason of adverse possession 
on the part of (he Bawas for over fifty years, and that the suit, so far as it 
related to the lake, wa3 bad for want of notice under s. 48 of the Bombay 
District Municipal Act (Bombay Act II of 1884). 

[291] Agamst this decision plaintiff preferred a second appeal (No. 1G 
of 1896) to the High Court. 

This appeal, as well as appeal No. 207 of 1896 which involved the 
same points, were heard at first by a Division Bench (Farran, C.J., and 
Hosking, J.), who referred the following question to a Full Bench : — 

‘ Whether the provisions of s. 48 of Bombay Act II of 18S4 apply to 
all or any actions for the possession of land brought against a Municipality.” 

The order of reference was in the following terms : — 

“As to that portion of the lake which the defendants, the Municipality 
of Dakor, have encroached upon, the District Judge has held that the suit 
is not maintainable, as due notice of it had not been given under s. 48 of 
the Municipal Act (Bombay Act II of 1884). In support of that view he 
has relied on Nagusha v. Municipality of Sholapur (1), the circumstauces of 
which are indistinguishable from those of the present case. The correct- 
ness of that decision has been questioned with much force before U 9 by 
counsel for the appellant. In Kashinath v. Gangabai (2) we have held that 
s. 48 of Bombay Act II of 1884 does not apply to all actions of ejectment, 
and the reasoning in the judgment goes, we think, far to show that it does 
not apply to any. The subject is one of great importance, and we think it 
advisable to refer to a Full Bench the question — Whether the provisions of 
s. 48 of Bombay Act II of 1884 apply to all or any actions for the possession 
of land brought against a Municipality ?” 

The reference was argued before Farran, C. J., Parsons, Ranade, 
Stracbey and Hosking, JJ. 

Ganpat'-Sadashiv Rao, for the appellant in appeal No. 16 of 1896. 

C. 3. Setalvad, for the appellant in appeal No. 207 of 1896. 

Rao Saheb Vasudev J. Kirtikar, for respondents in appeals Nos. 16 
and 207 of 1896. 

[292] Setalvad (for the appellant). — The question turns on the 
construction of s. 48 of Bombay Act II of 1884. The corresponding 
section of the old Act (VI of 1873) has been held not to apply to actions 
in ejectment — Sorabji Nassarvanji v. The Justices of the Peace for the City 
of Bombay (3) ; Joharmal v. The Municipality of Ahmednagar (4) ; so, too, 
a similar construction has been put on s. 87 of Bengal Act III of 1864 by 
a Full Bench of the Calcutta High Court— Chunder Sikhur v. Obhoy 
Churn (5). To the same effect is the ruling of the Madras High Court 
under s. 156 of Madras Act V of 1884 —President of the Taluka Board , 
Sivaganga v. Narayanan (6) and Mayandi v. McQuhae (7). The English 
decisions on s. 264 of the Public Health Act of 1875 also lay down that 
notice is only necessary in the case of actions for comoensation or damages 
for wrongful acts on the part of Municipal or Local Boards. The section 
•does not apply to actions of ejectment — Foat v. Mayor, &c., of Margate (8). 
An action of ejectment cannot be said to be an aotion for anything done 
■or purportin g to b e done in pursuance of the Act. It is not alleged or 

(1) 18 B. 19. (2) 22 B. 283. (3) 12B.H.C.R. 250. 

(4) 6 B. 580. (6) 6 C. 8. (6) 16 M. 317. 

(7) 2 M. 124. (8) 11 Q. B. D. 299. 
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pretended that the encroachment complained of was authorized by any 
section of the Act. That being so, no notice is necessary under s. 48 of 
Bombay Act II of 1884. No doubt the decision of this Court in Nagusha 
v. Municipality of Sholapuri 1) is opposed to my contention. That decision 
is based on the ground that there is a change in the language of s. 48 of 
the Amending Act. But the change in the wording of s. 48 does not make 
it applicable to actions of ejectment. The general scope and intention of the 
Act must be taken into consideration, and not merely the language of a 
particular section. Take the ease of a minor or of a person who has gone 
abroad. Suppose that the Municipality were to take wrongful possession 
of his land without his knowledge and consent. Is he to losehis land 
altogether if he does not sue the Municipality within three months from 
the date of his dispossession, though he has full twelve years under the 
[293] general Limitation Act to bring an ejectment suit against a 
trespasser? The Legislature could not have iutended to inflict such a 
hardship'on private individuals in favour of municipal bodies. The decisions 
under the old Act must have been present to the mind of the L3gislature, 
and if it had been the intention of the Legislature to change the existing law 
as settled by those decisions, it would havo done so in clear and express 
terms. I submit, therefore, that the Legislature has not made any change 
in the law and that s. 48 of Bombay Act II of 1884 has no application ta 

ejectment suits. . . - 

Rao Saheb Vasudev J. Kirtikar, for the respondents.— The defence of 
the Municipality in this case is that the Gomti Lake is public property 
and, as such, vested in the Municipality under s. 17 of the District 
Municipal Act. If the Municipality took possession of any portion of 
the hake, it did so under the authority vested in it by law. The alleged 
dispossession was an act done in pursuance of the Act. I he suit is, 
therefore, bad for want of notice. The language of s 48 of the Amending 
Act differs materially from that of s. 86 of the old Act. Section 86 of 
the old Act contemplates actions for damages only, and so does s. or 

Bengal Act III of 1864 and s. 156 of Madras Act V of 1884. But under 
s. 48 of Bombay Act II of 1884 “ no action that is, no action of any 
sort or description whatever— can be instituted against a Municipality 
without giving one month’s previous notice. The language of this section 
is clear and wide enough to include ejectment suits. The application of 
this section to ejectment suits may work hardship in certain cases, but 
that is not a valid reason for excluding such suits from the operation of 
this section. Whatever hardship a legislative enactment may entail, if 
the language of the enactment is clear, it must be given effect to— 
Maxwell on Statutes, p. 4; Hill v. East and West India Dock Company 2);. 
Rhodes v. Smethnrst{3) . It has been held in England that under the 
corresponding s. 264 of the Public Health Act notice of action is necessary 
— Midland Railway Company v. Withington Local Board (4). Having 
regard, then, to s. 86 of the old Act, having regard to the 
change in the language of s. 48 of the Amending Act, and having regar 
to the English and Indian decisions passed under similar enaotments, 
I contend that s. 48 does apply to actions of ejectment. 

JUDGMENT. 

Farran, C.J. — In the principal case out of which this 
arises, the Municipality of Dakor believin g (it may be assumed) that th& 

(2) 9 Ap. Ca. 448 (464), 

(4) 11 Q.B.D. 788 (794). 


V - 


(1) 18 B. 19. 

(3) 4 M. and W. 42 (63). 
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Gomfci Lnke was vested in them under the provisions of s. 17 of the 1896 
Bombay District Municipal Act, proceeded under the powers conferred Disc. 1. 

upon them by s. 24, cl. 15, of that enactment to lay the foundations of a 

building ( a. dharmshala ) in the bed of the lake. In the subordinate case the Full 
Municipality took possession of land forming portion of Survey No. 1584 Bench. 

(.by placing mud and refuse upon it), believing (it may be assumed) 

that it was vested in them as part of the Gomti Lake, and refused to ^ 
acknowledge the plaintiff’s title to it or to restore it to him. In each 
case the plaintiff claims the land so taken possession of by the Munici- 
pality as his own. For the purposes of this reference we must assume 
that each plaintiff is entitled to the land which be seeks to recover 
from the Municipality. The question to be determined is whether before 
bringing such a suit the plaintiff is bound to give to the Municipality 
the notice required by s. 48 of Bombay Act II of 1884, and whether 
(which is of more importance) the plaintiff loses his right to sue for his 
land after three months from the date of the Municipality so taking 
possession of it unless he files a suit for its recovery within that period. 

My answer to the question so raised is in the negative upon the broad 
ground that an action in ^ejectment, or, in other words, a suit for the 
possession of land is not “an action * * * for anything done or 

purporting to have been done in pursuance of the Act.” I adopt this 
broad ground, because I cannot help thinking that what the Municipality 
have actually done in each of the present cases they have done under the 
belief that they were acting in pursuance of the Act. and that it would be 
narrowing the scope and effect of the section too much to say that the act 
of taking possession of the land in tbe above manner was not an act 
purporting to be done by them in pursuance of the Act, although no 
section of it specifically authorises them to build foundations in, or 
to throw earth or rubbish on, tbe land of another. [295] The object 
of the present section (48), as it was of the earlier and differently worded 
sections, appears to me to be to shorten the time within which pecuniary 
claims for compensation for wrongful acts done by the Municipality 
or their officers in carrying out tbe provisions of the Act can be 
brought, and to give the defendants timely notice of such actions to enable 
them to consider their position and to tender amends in cases of actions 
for damages in proper cases. In actions not sounding in damages, such 
as actions for money bad and received, where the tort was waived. 
Municipalities in common with all defendants always had without express 
statutory authority the power to avoid an action by payment of the 
amount actually due. It was only necessary, therefore, to provide 
expressly for actions for damages. I think, therefore, that a suit against 
the Municipality to recover damages for either of the acts which the 
Municipality have done in these cases would be barred after three months 
from their committal, and that the Municipality would have been entitled 
to timely notice before they could have been sued in respect of such acts. 

I am unable, however, to hold that an action in which a plaintiff without 
suing for damages claims to recover possession of his own land is within 
either the scope or the spirit of tbe words of the section. Under the 
various analogous sections in former Acts it was uniformly held that their 
provisions did not apply to actions of ejectment. The wording of such 
sections was different in some respects from that of s. 48, but tbe language, 
which described tbe nature of the action which it was sought to cover* 
is almost the same in all of them as in the latter section. In 38 and 39- 
Viofc., c, 55, s. 264, it was : — “A writ or process shall not be sued out * * 
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for anything clone or intended to be done or omitted to be done under 
the nrovisions of this Act.” In the repealed section, Bombay Aofc 
VI of 1873, s. 86, it was : — “ No action shall be brought for anything 

done or intended to bo done under this Act. In Bombay Act II of 
1865, s. 240. the wording was “ No writ or process shall be issued " 

* * for anything done or intended to be done under the powers of 
this Act;” and in Bombay Act III of 1872, s. 287, the language was 
the same. Similar language was also employed iu Bengal Act III of 
1864, s. 87, and in Madras Act V of 1884, s. 156. If that [296 j 
language did not in these sections embrace actions in ejectment, (and as 
I have said it was invariably held that it did not) Foat v. The Mayor , 
<£c., of Margate (U ; Sorabji Nassarvanji v. The Justices of the Peace 
for the City of Bombay (2). Joharmal v.The Municipality of Ahmednagar \6)\ 
Chundcr Sikhur Bundop idhya v. Obhoy Churn Bogchi (4); and President of 
the Taluk Board , Sivaganga v. Narayanan (5) — it would be strange if the 
Legislature had intended to alter the law iu this respect that it should 
have continued to employ the same language and left the expression of 
their change of intention to depend upon an inference deducible from an 

ambiguous provision at the close of the section. 

It must in this connection be borne in mind that the language of the 
former section embraced not only actions sounding in damages, but was 
applicable to all claims of a pecuniary character arising out of the acts ot 
municipal bodies who might have committed illegalities not Justi^ed °y 
their powers. — Ranchhod Varajbhai v. The Municipality of Dakar (6) , 
Midland Railway Co. v. Withmgton Local Board (7). If this be so, the 
inference arising from the Legislature having apparently considered that 
actions other than actions sounding in damages came within the scope of 
the section, lends no colour to the argument that they intended 't to c oveL 
actions for the possession of land and to alter what had so long been con- 
sidered to bo the law upon this subject. The reasons which mduotf the 
Courts to adopt that view of the law are so well set out ,‘ he 
Sombp Nassarvanji v. The Justices of the Peace for tne City of ^>rn,bay^ 
that it is unnecessary for me to repeat them in my own language. They 

are I think, as cogent now as they were then. 

Passing however, from such considerations as these, which are only 

nermissible if the language of the section is ambiguous, and reading the 
section (48) as a whole, I am of opinion that upon the natural construction 
ofis language it does not include actions in ejectment. I do not think 
that an action for the possession of land can be said to be an action for any- 
thing done or purporting [297] to have been done in pursuance of the Act 
An action of ejectment is based on title, and has no reference, except for 
limitation purposes, to the time when, or the means by which, the > . de [® ndan * 
obtained possession of the land sued for. The right o the plaintiff to sue is 

complete when ha can show that the defendant is ,n possession of land 

belonging to him. He need not go further and allege the means by whio 
the defendant acquired it. Whether these means were lawful or unlaw: u , is 
quite immaterial (so long as they do not convey title) in so far as th9 P laiat 
iff's right to sue is concerned. If this is the correct mode of viewing the 
nature of an action of ejectment, and I think that it is, I fail o 8 
auoh an action can be said to be an action fbr something done in pursuance 
ofthe Act when a Municipality is the defendant, and for that reasonj 


(1) 11 Q.B.D. 299. 
(4) 6 0. 8. 

(7) 11 Q.B D. 798. 


(2) 12 B.H.C.R. 250. 
(5) 16 M. 317. 


(3) 6 B. 580. 
(6) 8 B. 421. 
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consider that it does not fall within the wording of the section. It is 
on this point that I reluctantly differ from the judgment of our 
late Chief Justice in Nagusha v. Municipality of Sholapur (1). That 
learned Judge heated the dispossession of the plaintiff by the Municipality 
as his cause of action. I have, I think, shown that it is the possession of 
the defendant without title of the plaintiff ’s land which gives the plaintiff' 
the right to sue. 

I am, therefore, of opinion that the case ©f Narjusha v. Municipality 
of Sholapur (1) was not correctly decided and that our answer to the refer- 
ence should be that the provisions of s. 48 of Bombay Act II of 1884 do 

not apply to actions for the possession of land brought against a 
Municipality. 

Parsons, J. — The point referred for our determination is "Whether 
the provisions of s. 48 of Bombay Act II of 1884 apply to all or any 
actions for the possession of land brought against a Municipality ?” 

It may, I think, be assumed that the change of language in the new 
s. 48 shows that it was contemplated that there might be actions other than 
for damages to which the section should be applicable. I see no reason 
for excluding from those actions suits for the possession of land, but then 
the restrictive words of the section itself must be also applied to the suits, 
that is to say, the [298] suits must be “ for anything done or purporting 
to have been done in pursuance of this Act or of the principal Act.” The 
learned Chief Justice in Nagusha v. Municipality of Sholapur (1) says ; “ A 
suit for ejectment being an ‘ action for an act done,’ that act being the 
dispossession by the defendant with a view to being restored to possession, 
must be held to fall under the provisions of the first paragraph of the 
section.” This is, in my opinion, too wide a statement, inasmuch as it 
takes no account of the restrictive words I have mentioned. If to the 
words " dispossession by the defendant ” the words" by an act done or 
purporting to have been done in pursuance of the Municipal Acts ” are 
added, then, I think, the statement would be a correct exposition of the law. 
There are, for instance, sections of the Act which give a Municipality 
power to remove what it considers to be obstructions or encroachments. 
If a suit were brought against it for possession of the land it may have 
taken possession of when putting in force the provisions of those sections, 
it could justly plead in such a suit that its action was done or purported to 
be done in pursuance of the Act. Where, however, as in the present case, 
there is no action or assumption of action under any section of the Act* 
but the Municipality have taken possession of land claiming it as its own 
property, s. 48^cannot, in my opinion, be held applicable. 

In a case lately tried by Mr. Justice Ranade and myself Kapasi 

Mulchandv. The Viramgaum Municipality (2) — the action was brought to 
obtain possession of land which the Municipality had sold to the plaintiff. 
To such an action s. 48 clearly would not apply. In the case of Nagusha 
v. Municipality of Sholapur(l ) the section would notapply, the Municipality 
having removed the huts not under any power given them by any provision 
of the Act, but on the general right of an owner of land to take possession 
of that land and oust trespassers therefrom. 

For the same reason in the present case also the section would not 
apply. Section 24 of the Act, while it gives a Municipality power to make 
provision out of the municipal property and funds for the cost of certain 

(1) 18 B. 19. (2) P.J. (1886) p. 619. 
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improvements, neither gives nor purports to give it power to take posses- 
sion of the land of a private individual. 

[2993 I answer the question in this way, viz., that the provisions of 
s. 48 apply only to actions for the possession of land whereof the plaintiff 
has been dispossessed by the Municipality acting or purporting to act 
under some section of the Municipal Act which empowers them to take 
possession of, or oust any one from, that land. 

Ranade, J. — The question referred to us is “ whether the provisions 
of s. 48 of Bombay Act II of 1884 apply to all or any actions for the 
possession of land brought against a Municipality.” Section 48 has taken 
the place of old s. 86 of Bombay Act VI of 1873, in respect of which it 
was held in Joharmal v. The Municipality of Ahmednagar (1), that it did 
not apply to ejectment suits. There was a similar ruling on the corres- 
ponding s. 240 of Bombay Act II of 1865 — Sorabji Nassarvanji v. The 
Justices of the Peace for the City of Bombay (2). In Chunder Sikhur 
Bundopadhya v. Obhoy Churn Bagchi (3), a Full Bench of the Calcutta 
High Court ruled that the corresponding s. 87 of Bengal Act III of 1864 
did not apply to a suit for the possession of land, which was brought by 
a plaintiff dispossessed by the Municipality of Santipur. See also Poorno 
Chunder v. ILTr. H. Balfour( 4), where Phear, J., differed from Bayley, J. t 
in his interpretation of this section. In The Municipal Committee of 
Moradabad v. Chatri Singh (5), the Allahabad High Court ruled that 
s. 43 of Act XV of 1873 did not govern a suit for possession of land 
which was brought by a private person, who claimed a certain highway 
marked out by the Municipality of Moradabad to be his private property. 
These rulings were expressly based on the English decisions on the 
corresponding s. 264 of the Public Health Act of 1875, which confined 
the section about one month’s notice and the limitation of three months 
to claims for compensation and damages for wrongful acts or omissions of 
municipal and local corporations — Foat. v. The Mayor , &c. % of Margate (6). 
Actions based on contracts, and claims in the nature of ejectment, have 
been accordingly held not to fall within the scope of this section — 
Mayandi v. McQuhae (7) — or of [300j a provision based on the same 
lines in s. 424 of the Civil Procedure Code — Shahebzadee Shahunshah 
Begum v. Fergusson (8). 

The next question for consideration is whether the new s. 48 of 
Bombay Act II of 1884 has effected any change in the law as settled by 
these rulings of all the High Courts on the corresponding section of the 
old enactments. It may be noted that even the old s. 86 of Act VI of 1873 
was construed in Ranchhod v. The Municipality of Dakor (9) as being wide 
enough to govern not only claims for damages, but also claims for refund 
of money illegally levied. Sir Charles Sargent observed in that case that 
“ in our opinion the section is applicable to every claim of a pecuniary 
character ” made against a Municipality in the exercise of its powers. 
The same learned Judge, when he had occasion to decide a case under the 
new enactment, arrived at the conclusion that the change in the wording 
and arrangement of the new section justified the conclusion that s. 48 was 
applicable to a case where the plaintiff sued for the possession of land, as 
well as for damages in respect of the defendant’s wrongful act in having 
pulled down his huts and built new huts— Nagusha v. Municipality of 
Sholapur (10). Si r C. Sargent held in this case that a claim of ejectment 

(2) 12 B.H.C.R. 250. (3) 6 0. 8. (4) 9 W.R. 535. 

(6) 11 Q.B.D. 299. (7) 2 M. 124. (8) 7 0. 499. 

(10) 18 B. 19. 


(1) 6 B. 580. 
(5) 1 A. 289. 
(9) 8 B. 421. 
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^ 0 L- W v!^^ n more general words of the first paragraph of the new section, 
which were not controlled by the more limited scope of the second 
paragraph. This ruling was noticed in a later decision of this Court — 
Kashmath v. Gangabai U) — and distinguished on the ground that, in the 
former case, there was an express act of dispossession represented by the 
pulling down of plaintiff’s huts. It was accordingly held that where 
there was no such dispossession in the exercise of its powers, and the 
Municipality came into possession under a private right, the ejectment 
suit had no reference to any act or omission of the Municipality, and 
s. 48, therefore, had no application. 

Such being the 9tate of the authorities, it appears to me that the 
conflict between them is only apparent, and that they may all be reconciled, 
and the intentions of the Legislature carried out by holding that 
wheie the claim for possession of land is founded on a cause of action 
which bas no reference to anything done or purporting [301 J to be 
done in pursuance of the Act ” by the Municipality or its officers, the condi- 
tion about previous notice, and the three months’ period of limitation, 
have noplace; but when dispossession bas resulted from a direct act or 
omission committed by or under the orders of the Municipality or its 
officers, then no suit should lie unless the conditions of s. 48 are 
properly complied with. The Legislature apparently did intended to 
enlarge considerably the scope of the old section, but it does not follow 
from this that the words of the section should be so far strained as to 
embrace all classes of suits for tho possession of land. Claims based on 
contract can never be included under this section for the simple reason 
that they are not claims for anything done or purporting to have been 
done in pursuance of the Act.” Claims for the specific performance of 
a contract to sell or lease land will not, therefore, fail within the section. 
Where the claim of the Municipality is based on a private right, the 
plaintiff who may be injured by the exercise of that right, can sue with- 
out giving previous notice just as be might sue any other individual. 
Where any private person is dispossessed by the orders of the Municipality* 
if he sues for damages in respect of the trespass, s. 48 will of course 
apply. But if he sues to recover possession of the land, the application 
of the section will depend unon the fact whether the dispossession was 
the result of any act of the Municipality done by it in the exercise of its 
statutory powers. In that case, s. 48 will govern tho case as laid down 
in Nagusha v. Municipality of Sholapur (2). If it had no such connection, 
and the Municipality claimed under a private title, then no notice would 
be necessary — Kashmath v. Gangabai (1). In other words, the true test 
is not so much the nature of the suit or of the subject-matter, but 
whether the cause of action was or was not connected with the exercise 
of the statutory powers conferred on the Municipality. 

This was the principle followed in Eanchhod v. The Municipality of 
Dakor (3) even when the old Act was in force, and itiwas also the principle 
of the decision in Selmes v. Judge (4), where a refund of tolls illegally levied 
was claimed, and it wa9 held that the section applied not only to cases 
where compensation was sought for [302] wrongful acts, but also where 
relief was sought in respect of anything done or purported to be done in 
the exercise of the powers conferred by the Act. 


(1) P.J. (1896), p. 402 =22 B. 283. 12) 18 B. 19. 

(3) 8 B. 421. (4) L.R. 6 Q.B. 724. 
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This is the only way of giving effect to the intentions of the Legis- 
lature iu enlarging the scope of the old law, without at the same time 
overstraining the received import of the words used. I am not, therefore, 
prepared to hold that the case of Nagusha v. Municipality of Sholapicr (1) 
was wrongly decided. I would rather distinguish it in the way it was 
distinguished by the learned Judges who decided the case of Kashinath v, 
Gavgabai (2). My answer to the question is thus that s. 48 does not 
generally apply to suits for the possession of land except in those cases 
whore the claim arises on account of some act or omission ordered by the 
Municipality in the exercise of its statutory powers. 

Strachey, J. — I agree with the conclusion arrived at by the learned 
Chief Justice, and with his reasons. 

Husking, J. — In my opinion the provisions of s. 48 of Bombay Act 
II of 1884 do not, as a general rule, apply to actions for the possession of 
land brought against a Municipality. 

Section 48 makes notice compulsory before the institution of any 
action " for anything done, or purporting to have been done, in pursuance" 
of Bombay Act II of 1884 or Bombay Act VI of 1873. 

Where such notice is required by a statute, the rule as to the actions 
for which notice is necessary is thus laid down by Pollock, C. B., in 
Hardwick v. Moss (3) : “If the act is done by a public officer in bis 
capacity of public officer, with reasonable ground for believing that he 
was authorized by the statute to do it, be is entitled to notice of action." 

On examination of Bombay Acts VI of 1873 a'nd II of 1884, I find 
that under s. 28 of Bombay Act VI ot 1873 the Municipality is empower- 
ed lo purchase land ; that under certain circumstances by virtue of s. 30 
land under houses, which have projected on the street, becomes part of the 
public street, [303] and s. 25 provides for the acquisition of land by Govern- 
ment for the Municipality under the Land Acquisition Act, 1894 ; but 
apart from the provisions of 89 . 25 and 30, I do not find any section of the 
Act empowering the Municipality either to take possession or to retain 
possession of land owned by another person without the owner s consent, 
and it appears to me that, if the Municipality thus either takes or retains 
possession, it cannot be said to have reasonable ground for believing that 
it was authorized by the District Municipal Act to do so. In such a case 
in deciding the question whether notice is necessary it must be assumed, 
as Sir Michael Westropp said in Sorabji Nassarv&nji v. Ihe Justices of the 
Peace for the City of Bombay (4), “ that the plaintiff truly alleges 
the property to bo his and to be wrongfully in the possession of the 
defendant." In the appeals in which this reference has been made it is 
contended by the Government Pleader that the Municipality was in 
good faith carrying out works of utility on land which it believed had 
vested in it— ss. 17 and 24 of Bombay Act VI of 1873. This would be 
a good defence if the plaintiff demanded damages for the occupation of his 
land or on account of the works carried out ; here there is do such claim, 
and if there wore such a claim, it could be separated from the olaim to 
possession of the land. As regards the land, the claim is simply for posses- 
sion on the ground that defendant wrongfully retains possession. No doubt 
carrying out works of utility on plaintiff’s land is at first sight the cause 
of bis bringing his action, but his real cause of action as to possession of 
the land is the refusal of the Municipality to restore to him possession of 





(1) 18 B. 19. 

(3) 7 H. & N. 136. 
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his land. A 9uib for the removal of any work done by the Municipality or 
for damages might fail to that extent for want of notice ; but apart from 
ss. 25 and 30, th9 Municipality cannot show any authority for retaining 
possession of land without the owner’s consent. 

For these reasons 1 am unable to agree with the learned Judges who 
•decided Nagtisha v. Municipality of Sholapur (1) that a suit in ejectment 
falls under the provisions of the first paragraph of s. 48 of Bombay Act II 
of 1884. 

[304] Per CURIAM. — The answer to the Division Bench will be in 
accordance with the opinion of the majority of the Full Bench that the 
provisions of s. 48 of Bombay Act II of 1884 do Dot apply to actions for 
the possession of land brought against a Municipality. 
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Before Sir C. Farran, Kt ., Chief Justice , Mr. Justice Parsons and 

Mr. Justice Hosking. 


LAKHMIDAS Ramdas ( Original Defendant No. 3), Appellant v. 
JAMNADAS ShankaRLAL ( Original Plaintiff), Respondent .* 

[20bh August, 1896.] 

Marshalling’.of securities — Apportionment — Mortgage — Subsequent mortgage to another 
person of part of the mortgaged property — Notice to puisne incumbrancer — Transfer 
of Property Act (IV of 1882). 

Defendants Nos. 1 and 2 mortgaged three properties, viz , A, B and C, to the 
plaintiff and afterwards mortgaged one of them (A) only to one Pranjivan. Sub- 
sequently the plaintiff obtained a money-decree against defendants Nos. 1 and 2 
in respect of another debt, and in execution attached aod sold their equity of 
redemption in C and purchased it himself, thus becoming full owner of C, which 
he then sold to another person for Rs. 100. 

Pranjivan sued on his mortgage and obtained a decree, and in execution pro- 
perty A was sold to defendant No. 3. Subsequently the plaintiff sued to recover 
his debt by the sale of properties A and B only. Defendant No. 3 claimed that 
the securities should be marshalled and that the debt should be apportioned, and 
that property C should bear its proportion of the debt. 

Held, that the third defendant was entitled to have the debt apportioned, and 
that property C should bear its proportion of the debt. WheD the plaintiff 
purchased the equity of redemption in C he purchased it subject to its due pro- 
portion of the mortgage-debt due to himself. Oa his purchase the debt to that 
extent ceased to exist, and the debt due to him on his mortgage was reduced by 
that amount. The proportion of the debt thus wiped out depended on the pro- 
portion of the value of property 0 to the rest of the mortgaged property. 

Held, also, that the third defendant had a right to have the securities mar- 
shalled. That right extends to a purchaser and is not confined to a puisne 
inoumbraneor. 

[303] Rodh Mai v. Ram Harakh (2) followed. 

Held , also, that the faot that the third defendant bad notioe of the plaintiff’s 
mortgage did not affeot his right to have the securities marshalled. The ques- 
tion of notice was immaterial prior to the passing of the Transfer of Property 
Act (IV of 1882). 

Chunilal v. Pulchand (3) followed. 

rF„ 26 B. 83 = 3 Bom L.R. 628 ; R.. 22 A. 284 (F.B.) ; 26 B. 538 (543) ; 24 M. 96 = 12 
M;L.J. 383 ; 31 M. 419 = 18 M.L.J. 229 = 3 M.L.T. 287 ; 6 Bom. L.R. 284 ; 8 0. 
L.J. 92= 12 C.W.N. 448 ; 11 O.L.J. 639 = 15 O.W.N. 800 = 6 Ind. Cas. 842.] 
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Appeal under s. 15 of the Amended Letters Patent from the decision 
of a Division Bench (Jardine and Ranade, JJ.) in second appeal No. 187 
of 1895 confirming the decree of F. G. 0. Beaman, District Judge of 
Thana. 

Suit by the plaintiff (mortgagee) to recover the mortgage-debt by sale 
of the mortgaged property. 

On 14th January, 1870, defendants mortgaged certain land and a 
house to the plaintiff. 

Subsequently they mortgaged the same property with the exception 
of the house and a plot of land (Survey No. 122) to one Pranjivan. 

The plaintiff some time afterwards obtained a money decree against 
defendants Nos. 1 and 2 for another debt, and attached and sold the house 
in execution, and at the auction sale he himself became the purchaser, thus 
addiug the equity of redemption to the interest already held by him as 
mortgagee and becoming absolute owner of the house. He subsequently 
sold the house to one Francis for Rs. 100. 

Pranjivan obtained a decree against defendants Nos. 1 and 2 upon 
his mortgage, and in execution sold the property which had been mort- 
gaged to him to the third defendant, who thus became owner subject to the 
previous mortgage to the plaintiff. 

In 1892 the plaintiff brought this suit upon bis mortgage of 1870 
claiming to recover the sum of Rs. 90 by the sale of the mortgaged pro- 
perty exclusive of the houso. 

The third defendant claimed that the securities should be marshalled 
and the debt apportioned, contending that the bouse should bear its 
proportion of the debt and that the other property should be relieved pro 
tanto. 

[306] The Subordinate Judge dismissed the suit on the ground that 
the plaintiff had realized Rs. 100 by the sale of the house, and that, 
therefore, nothing was due to him. 

The plaintiff appealed. 

The Judge found that the first Court was wrong in appropriating the 
value of the house to the discharge of the amount claimed, and that 
defendant No. 3 was not entitled to insist upon the properties or funds 
being marshalled and olaintiff’s lien being first satisfied on the house and 
Survey No. 122, sub No. 6. His decision was as follows : — 

I must reverse the decree of the Court below and find for the plaintiff, 
the decree being that he is entitled to recover ninety rupees from the 
property mortgaged to him by defendants N 03 . 1 and 2 and cost throughout 
in that proportion from defendant No. 3. 

Defendant No. 3 preferred a second appeal, which came on for 
hearing before a Division Bench composed of Jardine and Ranade, JJ., 
who differed as to the application of the doctrine of marshalling in the 
present case. They delivered the following judgments : — 

Jardine, J. — On the 14th January, 1870, by a deed in the form of 
sale, but which is found to be a mortgage, the defendants Nos. 1 and 2 
mortgaged to the plaintiff certain property. Soon after they mortgage 
the same, with the exception of a house and of sub No. 6, to Pranjivan. 

Then the plaintiff in execution of a money-decree against the defend- 
ants Nos. 1 and 2 got the house put up for sale and bought it himself. 
The plaintiff then sold the house to Francis, who is not on the record, butt 
who is, as the pleader for the appellant states, the present owner of tbe> 
equity of redemption of the house. 
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The pleader says that the equity of redemption of sub No. 6 is 
presently owned by the defendants Nos. 1 and 2, who are in possession of 
this sub-number. 

The pusioe mortgagee, Pranjivan, of the property with the exception 
of the house and sub No. 6 got a mortgage-deoree against the property 
included in his mortgage, which was bought by the defendant No. 3, now 
appellant, who thus became and is the owner of the equity of redemption 
of that property. 

[307] As the defendant No. 3 has not sought, in the Courts below, to 
make Francis a party, I do not think he is entitled to have the claim of 
the plaintiff apportioned on the house. Equity will not interfere to the 
injury of a third party, which implies that the third party shall be a party 
in the suit. 

The plaintiff’s mortgage was registered, and this was notice to subse- 
quent purchasers and mortgagees — Dundaya v. Ghanbasapa (1). The 
case of Rodh Mai v. Ram Harakh (2). where marshalling was directed, is 
a case where the purchaser was without notice. The case cited by the 
District Judge, Rama Raju v. Subbarayudu (3), is like the present. In the 
present state of the authorities I am Dot prepared to say the decision was 
wrong. 

Ranade, J. — The ODly point urged by the appellant’s pleader relates 
to the question whether the equitable doctrine of marshalling was or was 
not applicable to the circumstances of this case. Though the deed in the 
respondent’s (original plaintiff’s) name is in form a deed of sale, it has 
been all along treated by both parties as a mortgage. This deed was 
executed on 14th January, 1870, by tbe deceased defendants Nos. 1 and 2, 
and it charged the debt of Rs. 100 on one house, three varkas and eight 
kharif lands. The bouse was subsequently sold in execution of the res- 
pondent’s decree, and after having bought it himself in 1876, respondent 
sold the same to one Francis for Rs. 100 in February, 1890. This 
Francis has not been made a party to this suit, but his tenants, who live 
in the house, were joined as defendants Nos. 4, 5. 

As regards the lands all the properties except Survey No. 122, pot No. 6, 
were sold in execution of a mortgage decree by another creditor of decea- 
sed defendants Nos. 1 and 2, and in the sale that took place, defendant 
No. 3 bought these lands, and obtained possession the same in November, 
1883. It is this defendant No. 3 who is appellant before us, and his con- 
tention is that the respondent should be required to proceed first against 
the bouse and land, Survey No. 122, pot No. 6, before he attempted to 
recover tbe sum decreed by the sale of the lands in appellant’s possession. 
The District Judge held that the question of marshalling did not [308] 
arise in the circumstances of this case. He was opinion that if the 
mortgagors had mortgaged all the properties first to the respondent, and 
then a part of the property to the appellant, tbe equity marshalling the 
securities could properly be considered, but that the equity did not arise 
when the conflict was between a mortgagee and a subsequent purchaser, 
who buys property subject to prior incumbrances. 

I feel satisfied, on a careful consideration of the arguments on both 
sides, that the District Judge was in error in holding that the doctrine of 
marshalling did not apply to circumstances of the present case. Though 
speaking generally, the occasions for enforcing the equity arise chiefly as 
between prior and puisne incumbrancer, still the relief is not confined to 
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that class of cases only. Ordinary sureties are, for instance, entitled to 
the right of marshalling. A vendor of goods may compel the endorsee from 
vendee (o submit to this equity under certain circumstances. (Fisher 
on Mortgage, Yol. 2, para. 1366, p. 763.) The doctrine has even been 
applied as between mortgagor and mortgagee when the latter’s security 
is limited to one part of an estate, and the whole is charged with the 
liability to pay off legacies and debts. (Fisher, Vcl. 2, para. 1370). The 
late Mr. Justice Telaug noticed in his judgment in Chunilalv. Fu Ichand (1) 
that the doctrine has been frequently applied with beneficial effect in 
partition suits in this country. 

The District Judge’s view is no doubt supported to some extent by 
the rulings in Kristodass v. Ramkant Roy (2), Lala Dilawar v Deivan 
Bolakiram (3) Khetoosce Cheroona v. Banco Madhup (4) and the decisions 
of the Madras High Court in Timmappa v. Lakshmamma (5) and Rama 
Raju v. Subbarayudu (6). These cases were, however, fully considered by 
Jardine and Telang, JJ., in the case above quoted, and as these Judges 
differed in their views, the point was referred to a third Judge (Bayley, J.), 
who agreed with the view of Mr. Justice Telang. In this particular case, 
the quostion was between two mortgagees. But, as remarked [309} in 
Rodh Mai v. Ram Earakh (7) the equities which apply to a puisne in- 
cumbrancer in the marshalling of securities apply also in favour of a 
bona fide purchaser of value without notice of a portion of the property, 
the whole of which was subject to a prior mortgage, Mr. Justice Mahmood, 
who decided the case, referred to some earlier cases — Tulsee Ram v. Munnoo 
Lal(8),Noiv Koer v. Abdul Rahimi 9), Bishonath v. Kisto Mohuni 10) — in one 
of which the Court hold that though the purchaser took the estate subject 
to a prior mortgage, yet the mode in which the mortgagor had dealt with 
the property entitled the purchaser to require the mortgagee to apply the 
other property first in satisfaction of his debt. In the words of Norman, J., 
a subsequent purchaser of one of the estates has just as great an 
equity as an incumbrancer ” — Bishonath v. KistoM ohun (101. 

These authorities make it perfectly clear that the appellant in this 
case in his character as purchaser at an auction-sale in execution of 
another mortgage-decree, has a right to require the respondent to seek 
satisfaction first out of the property not covered by the purchase, before 
holding the property in his (appellant’s) possession liable to make good 
the balance of the debt. 

Some of the cases have gone much further. In Ram Dhun Dhurv. 
Mohesh Chundcri.ll) the mortgagee, who deliberately refrained from proceed- 
ing against eleven mortgaged properties in his own possession, and soug 
satisfaction by the sale of the remaining property which had passe out o 
his possession into the hands of an auction-purchaser, was require to appor- 
tion the entire debt proportionately between all the properties. Similarly, it 
was ruled in Nathoo Sahoo v. Bala Ameer Chandi 12) that though a moi tgagee 
can require, those persons who have succeeded to the rights of the mortgagor 
in different estates, that they shall not redeem any part by paying a part 
of the debt, but must redeem the whole, it does not follow from this that a 
mortgagee, who has himself purchased the equity of redemption in a par 
ticular estate, may throw the whole burden of the mortgage-debt upon tbe 


(1) 18 B. 160. (a) 6 C. 142. 

(5) 5 M. 385. (6) 5 M. 387. 

(9) W. R (1864 Jan. to July) 374. 
(12) 24 W.R., 24. 


(3) 11 C. 258. 

(7j 7 A. 711. 

(10) 7 W.R. 483. 


(4) 12 W. R. 114. 
(8) 1 W. R. 353. 
(11) 9 0. 406. 
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[310] remaining portion of the estate in the hands of other purchasers. 
Each has bought subject to a proportionate share of the burden, and must 
discharge it accordingly. It was this last equity which was given effect 

to in Moro Raghunalh v. Balaji (1). 

It is, therefore, clear that the equity holds good in favour of the 
appellant in this oase, not only in regard to the Survey No. 122 which has 
nob beeu sold, but also as regards the house which the respondent has 
himself purchased, and resold to Francis. As, however, Francis is not a 
party to this suit, I would make no order in regard to that property, but 
would only direct that the respondent must first proceed against Survey 
No. 122, pot No. 6, and if any balance is still left due to the respondent, 
he should recover the same from the property in appellant’s possession. 

I would accordingly vary the decree of the lower Court to the extent 

mentioned above. _ . 

PER Curiam. — Under 8. 575 of the Code of Civil Procedure (Act 

XIV of 1882) the decree is confirmed with costs. 

The Judges having thus differed, the defendant appealed under s. 15 
of the Amended Letters Patent. The appeal was heard by a Full Bench 
consisting of Farran, C.J., Parsons and Hosking, JJ. 

Narayan G. Chandavarkar , for the appellant (defendant No. 3). 
There are two questions in this case — one as to the apportionment of the 
debt and the other as to the marshalling of securities. The plaintiff 
purchased at the Court sale the equity of redemption in the house, and 
thus by his own act destroyed the unity of the security. He cannot, 
therefore, now object to have the debt apportioned — Moro Raghunalh 
V. Balaji Trimhak (1). 

We, as subsequent purchasers of part of the mortgaged property, are 
entitled to have the securities marshalled. This doctrine is recognized in 
India — Ghunilal v. Fulchand (2). The plaintiff as mortgagee must, 
therefore, first proceed against the other mortgaged property before 
proceeding against the property which we have bought. 

[311] Mahadeo B. Chaubal , for the respondent (plaintiff).— -The 
question of apportionment cannot now be raised. It was not raised in the 
lower Courts, nor was there any difference of opinion as to it in the Divi- 
sion Bench. The only point now open is as to marshalling. On all other 
points the Judges of the Division Bench were agreed, and the decree as 

made was good with respect to them. 

Marshalling is allowed only in cases where there is a mortgage of 
property and a subsequent mortgage of part of that property to others. 
Purchasers cannot claim it. The doctrine has been, no doubt, extended to 
purchasers without notice, but should not be extended further. In the 
present case the defendant is nob a purchaser without notice. He purchas- 
ed the property at a Court’s sale, and, therefore, bought subject to all the 
equities that the mortgagor was bound by. A purchaser can get only what 
the mortgagor could honestly sell — Rama Raju v. Subbarayudu (3). The 
ease of a purchaser at a private sale is on a different footing. It is open 
for him to show that he is a bona fide purchaser without notice and, there- 
fore, entitled to have the securities marshalled. 

Narayan G. Ghandauarkar in reply. — In the District Court the 
point as to apportionment was taken in the memorandum of appeal. The 
question of apportionment is not, therefore, raised here for the first time. 

(1) 13 B. 46. W 18 B. 160. (3) 6 M. 387. 
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The whole decree is now in appeal, and, therefore, the question as to the 
points in which the Judges of the Division Bench were agreed is im- 
material. 

Marshalling has been allowed in cases of purchasers. The question 
of norice is covered by the ruling in Chunilal v. Fulchond(X). It is, 
therefore, not necessary to consider whether the defendant was a 
purchaser without notice. A purchaser at an auction-sale cannot be in 
a worse position than a purchaser at a private sale with notice. 

JUDGMENT. 

The judgment of the Full Bench was delivered by 

Farran, G.J. — The second mortgage which the defendants Nos. 1 
and 2 executed in favour of Pranjivan did not include the house described 
in the plaint, nor the field Survey No. 122, [312] pot No. 6, which 
were iucluded in the original mortgage to the plaintiff. As to these the 
plaintiff himself purchased the equity of redemption of the defendants 
Nos. 1 and 2 in the house at an auction-sale held by the Court for 
Rs. 2-2-0. The field Survey No. 122 is still under the dominion of the 
defendants Nos. 1 and 2, the original mortgagors. 

The plaintiff in the present suit sought to enforce his mortgage to 
its full extent against all the properties included in his mortgage with 
the exception of the house. 

The appellant, who is a purchaser at a Court’s sale under a decree 
obtained by Pranjivan on his mortgage, contended that the plaintiff 
must enforce his claim against the house and against the field Survey 
No. 122 (6) before he could proceed against the lands included iD the 
mortgage to Pranjivan. The amount found to be still due upon the 
plaintiffs’ mortgage is Rs. 90. 

After purchasing the equity of redemption in the house the plaintiff 
re-sold it to one Francis for Rs. lOOby Ex. 38. It is alleged that the 
latter purchased benami for defendants Nos. 4 and 5. Francis has not 
been made a party to the suit. It has been held by the District Judge 
that Francis under the sale-deed, Ex. 38, purchased only the equity of 
redemption in the house, and this view of its effect has been assumed by 
the Division Court. We have had the document read, and are clearly 
of opinion, notwithstanding some ambiguous words at its close which have 
given rise to a false impression as to its effect, that the whole interest of 
the plaintiff in the house wa 3 conveyed by Ex. 38 to the purchaser 
Francis and not the equity of redemption only. Francis or the defend- 
ants Nos. 4 and 5, it is immaterial to consider which, therefore, now 
hold the house free from the mortgage-lien. 

Praujivan brought a suit upon his mortgage against the defendants 
Nos. 1 and 2, and having obtained a decree, caused the properties com- 
prised in his mortgage to be sold, and the third defendant, t.he appellant in 
this case, was the purchaser at the auction-sale, and thus became the 
owner of these oremises subject to the plaintiff's mortgage thereon. Under 
this purchase [313] both the interest of the mortgagors and the interest 
of the mortgagee became vested in him. 

This was the position of the parties when the present suit was 
instituted. 


(I) 18 B. 160, 
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Though the appellant originally claimed to have the mortgage-debt of 
the plaintiff satisfied in the first iastanoe out of the house and the field 
Survey No. 122 (6) before the properties which were mortgaged to Pranji- 
van were resorted to, that claim in respect of the house has now properly 
been abandoned, and as to it the appellant seeks to have the amount of the 
mortgage apportioned between the house and the other properties comprised 
in the plaintiff’s mortgage, so that the house may be saddled with its due 
■proportion of the mortgage-debt, and the other properties comprised in the 
plaintiff’s mortgage may be pro tanto relieved of its burden. 

We have two questions, therefore, to consider, one of marshalling and 
one of apportionment. As to the latter, it is objected that the claim of the 
appellant Lakhmidas to have the mortgage-debt apportioned was not made 
■by him in the lower Courts and cannot be now raised in second appeal. 
The question was, however, directly raised by the plaintiff in the memo, 
of appeal to the District Judge (the Subordinate Judge had erroneously held 
that the plaintiff’s mortgage had been paid off by the sale of the house 
for Rs. 100 by the plaintiff to Francis) ; so the District Judge ought to 
have considered it. We are, therefore, of opinion that we ought now to 
do so. It is clear that the plaintiff when he purchased the equity of 
redemption in the house purchased it subject to its due proportion of the 
mortgage-debt. That proportion of the mortgage debt thus ceased to exist, 
and the plaintiff’s right as mortgagee to recover the money secured by his 
mortgage was reduced to that extent. What proportion of the mortgage- 
debt was thus wiped out, depends upon', the proportion of the value of the 
house to the value of the rest of the mortgaged properties. We must leave 
that proportion to be settled by the Court executing the decree. 

As to the appellant’s claim to have the securities marshalled, it is 
•objected that he has not that right as a purchaser of the [314] properties 
mortgaged to Pranjivan at the Court sale. As such purchaser it is said that 
he has no right to have the securities marshalled. We think, however, upon 
the authority of Rodh Mai v. Ram Harakh (1), that the right to have the 
securities marshalled extends to a purchaser and is not confined to a 
puisne incumbrancer. As to the distinction which was attempted to be 
•made between a purchaser like the appellant Lakhmidas at a Court sale 
held in pursuance of a mortgage decree and an ordinary purchaser or a 
purchaser at an execution sale in pursuance of a money decree, we are of 
opinion that no such distinction can be drawn. If a distinction were drawn 
it would be in favour of such a purchase as Lakhmidas’, which clothes him 
with the interest both of the mortgagor and mortgagee. 

Lastly, as to the appellant not being a purchaser for value without 
notice, we follow the decision of this Court in Chunilal v. Fulchand (2), 
which lays down that prior to the passing of the Transfer of Property Act 
the question of notice was immaterial. To this case as to that the provi- 
sions of the Transfer of Property Act are not applicable. The present 
decision will not be a precedent for cases to be determined under that 
Act. 

The final decree in appeal will be as follows : — 

Let the Court in execution ascertain the amount due on the mortgage 
<by deducting from Rs. 90, the proportionate part of the debt for which the 
house was liable, the amount so ascertained, and the costs hereinafter 
.awarded are to be paid to the plaintiff within six months of ascertainment. 


(9) 18 B. 160. 


1696 

AUG. 20. 

Full 

Bench. 

29 B. 304 
(F.B.j. 


(1) 7 A. 711. 


761 



22 Bom. 315 


INDIAN DECISIONS, NEW SERIES 


[¥ol. 


1896 

AUG. 20. 

Pull 

Bench. 


in default of such payment the plaintiff to be at liberty to recover it by 
the sale of the Survey No. 122 (6) and the balance by the sale of the rest 
of the property mortgaged. We give plaintiff costs in proportion in the 
Courts of first instance and Court of appeal. In this Court each party 
should bear his own costs. 


22 B. 304 


Final decree made. 


22 B. 315. 

[3k5] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Banade. 


MOTIBHAI ( Original Plaintiff ), Appellant v. HARIDAS AND OTHERS 

( Original Defendants), Respondents* [14th July, 1896.] 

Jurisdiction— Partition— Valuation of a suit for partition — Suits Valuation Act ( VII of 
1887 1 » s, 8. 

In a suit for partition of certain property, the value of the whole property 
sought to be divided was over Rs. 5,000. Plaintiff valued bis share at Rs. 250, 
and paid court fees on this amount. 

The suit was filed in the Court of a Subordinate Judge of the First Class. 

Held, that the value of the subject-matter of the suit could not be held to be 
more than Rs. 250, so that the suit ought to have been filed in the Court of the 
Second Class Subordinate Judge. 

fR., 15 C.P.L R. 81 ; 15 C P.L.R. 120 (J22) ; 8 Ind. Cas- 512 = 21 M.L.J. 21= 9 M.L. 
T. 3; 19 Ind. Cas. 870 = 6 S.L.R. 256; Cons., 33 B. 658 = 11 Bom.L.R. 1074 = 4 
Ind. Cas. 243. j 

Appeal from the decision of Eao Bahadur P. V. Gupto, Acting First 
Class Subordinate Judge of Abmedabad. 

The plaintiffs sought to recover by partition their share of oertain 
landed property at Nadiad. 

The whole of the property sought to be divided was worth more than* 
Es. 5,000. Plaintiffs valued their share at Es. 250, and paid court fees on 
this amount. 

The plaint was at first presented to the Court of the Second Class* 
Subordinate Judge of Nadiad. 

The Subordinate Judge returned the plaint for presentation to the 
proper Court, holding that he had no jurisdiction to entertain the suit. 

The plaint was then filed in the Court of the First Class Subordinate • 
Judge of Ahmedabad. He held that he had jurisdiction to try the suit 
(1) because the decision of the Nadiad Court was conclusive, and (2)' 
because for purposes of jurisdiction the whole property sought to be divided 
was the subject-matter of the suit, which was more than Es. 5,000 in 
value. 

The First Class Subordinate Judge, however, dismissed the suit- 
for non-joinder of parties. 

Against this decision th9 plaintiff appealed to the High Court. 

Manekshah Jehangirshah, for appellant. 

[316] Eao Saheb Vasudev J. Kirtikar, for respondent No. 6. 

Gokuldas K. Parakh, Markand N. Mehta and K. M. Jhaveri, tor 
respondent No. 26. 


Appeal No. 95 of 1893. 

792 


In re ranohhoddas nagardas 


22 Bom. 317 


XI.] 


JUDGMENT. 

PARSONS, J. — The first point for our decision is whether this suit 
was properly brought in the Court of the First Class Subordinate Judge. 
This depends upon the value of the subject-matter of the suit. It is a 
partition suit. The value of the whole of the land to be partitioned is 
admittedly over Es. 5,000 ; the value of the share claimed by the pl&mtins 

is valued by them at Rs. 250. , , 

Under the Court Fees Act, 1870, the amount of fee payable in the 

suit would be according to the amount at which the relief sought is 
valued in the plaint (s. 7, cl. iv (5)J. The Suits Valuation Act, 1887, s. 8, 
provides that for such a suit the value as determinable for the computation 
of Court fee 3 and the value for purposes of jurisdiction shall be the same. 
Thus it seems clear that the value of the subject-matter of the present 
suit cannot be held to be more than Rs. 250, so that the suit ought to have 
been filed in the Court of a Second Ciass Subordinate Judge. We may 
add that this decision is consonant with the rulings of this Court in 
Lakshman Bhatkar v. Babaji Bhatkar (1), Makadeva Balwant v. Laxuman 
Balwant (2) and Balvant Ganesh v. Nana Ghmia?non{ 3) and of the High 
Court of Allahabad in Eikmat Ali v. Wali-un-nissa (4). The Calcutta 
High Court is apparently of the same opinion — Boidya Nath Adya v. 

Makhan Lai Adya (5). , . , 

It is true that the High Court at Madras has come to a contrary 

decision — Vydinatha v. Subramanya (6), but the later decisions— Ramayya 

v. Subbarayudu (7) and Narayanan v. Narayanan (8) — seemito embody the 

more correct principle. . , 

We reverse the decree of the lower Court and send the plaint and 

other records of the suit to the Court of the Second Class Subordinate Judge 

at Nadiad for disposal on the merits. All costs to be costs in the cause. 

Decree reversed and case sent back . 
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[317] CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


In the matter op the petition of Ranohhoddas 

Nagardas.* [22nd July, 1896.J 

Pleader— Responsibility of, in conduct of case— Suspicious document used in a case— 
“ Guilty knowledge"— Indian Penal Code ( Act XLV of 1860), s. 471— Sanction 

for prosecution. 

Sanction was given lor the prosecution of a pleader who in the oonduot of a 
oase bad presented to the Court foe his olients a dooumeot of suspicious appear- 
ance and which biB clients were oharged with having forged. The sauotion was 
granted by the Sessions Judge on the ground that the document bore on its face 
suota marks of oonooction that the pleader’s suspicions muss have beea aroused 
at the first sight of it, and that had he examined it, as he ought to have done, 
he would either have rejeoted it,, or have advised his client to produoe it in Court 
at his own risk. On appeal to the High Court, 

Held, that the sanation should be revoked. A pleader is under no higher 
obligation than any other agent would be, and to justify his prosecution it 

* Criminal Application for Revision No. 121 of 1896. 

ID 8 B. 31. (2) P. J- (1892), p. 13. (3) 18 B. 209. (4) 12 A. 606. 

(5) 17 0. 680. (6) 8 M. 236. (7) 13 M. 26. 18) 16 M. 69. 
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should bp shown that he had beeu a party (principal or accessory) to the conooo- 
tion of the document, or that he had the knowledge that it was concooted. 

The more fact, that bis suspicions ought to have been aroused by the sight of 
the document, was not. prima facie, evidence that he knew, or had reason to 
believe, the document to be forged. 

This was an application fco the High Court in the exercise of its 
revisional jurisdiction under s. 439 of the Code of Criminal Procedure 
(Act X of 1882). 

The petitioner Ranebhoddas Nagardas was a pleader practising in 
the Courts of the Ahmedabad District. 

Certain parties to a suit filed in the Court of the Second Class 
Subordinate Judge of Umerch, viz., Manoklal and Bbogilal, engaged the 
petitioner Ranebhoddas as their pleader to appear and act for them. 

A written statement in the suit was in due course put in by them which 
was countersigned by the petitioner as their pleader. ' This written state- 
ment referred to a certain vahivatnama, a copy of which was annexed to it. 

Shortly afterwards some of the parties to the suit alleging that the 
vahivatnama was forged applied to the Subordinate Judge for a sanction 
to prosecute Manoklal and Bbogilal for the forgery. 

The Subordinate Judge granted the sanotion. . 

Co 18] Manoklal and Bhogilal then applied to the Sessions Judge fco 
have the sanction revoked. 

During the hearing of this application the Sessions Judge of his own 
motion ordered a notice to issue calling upon the petitioner Ranchhoddas 
to show cause why he should not ha included with Maneklal and Bhogilal 
in the prosecution for which a sanction was granted. The Sessions Judge 

after hearing him granted a sanction for his prosecution, on the following 
grounds : — 

“ * * * * 

The questions arise how far is a pleader bound to satisfy himself as fco 
the authenticity and genuineness of documents which may be given fco him 
by his client for production in Court in judicial proceedings, and how far 
is a pleader criminally liable along with his client for the wrongful acts 
which have been instituted by the latter? 

in my opinion, a pleader can only claim immunity so long as he 
can show that lie has exercised due care and caution. 

A pleader no doubt is bound by his instructions, but if a pleader in 
carrying out those instructions knowingly infringes the criminal law he 
lays himself open to a criminal prosecution. 

It has been urged on behalf of Mr. Ranohhoddas that he was acting 
only as a pleader, and cannot, therefore, be held responsible for the actions 
of his clients. It has been urged that Mr. Ranchhoddas did not produce 
the document, Ex. 46, but it was put in by the two appellants along with 
their written statements. As, however, the written statement is counter- 
signed by Mr. Ranchhoddas, aDd in the body of the written statement 
there is a distinct allusion fco the dooumenfc, Ex. 12, (now Ex. 46), I do 
not think that any twisting of facts will persuade any ordinary mind that 
Mr. Ranchhoddas did not take a part, aDd a very prominent part, in the 
production of Ex. 46 in Civil Miscellaneous Suit 18/95. It is further con- 
tended that there is nothing fco show that Mr. Ranchhoddas had any guilty 
knowledge, or even a suspicion, of the falsity of the dooumenfc placed in 
Court ; and it is argued that there is no duty of a pleader to suspect his 
clients’ documents, nor to sift and to disorimiuate them ; carelessness, it 
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ia urged, ia the worafe otfenoe which oan be placed to Mr. Ranchhoddas’ 
account. 

“ The final gist of Mr. Gokaldas’ able speech for hia client is as follows : 
— Mr. Banohhoddas was acting a pleader, and as such no responsibility 
oan attach to him for the production of documents which his clients put 
in, even though they may be suspicious documents. This is a very large 
view indeed to take of the irresponsibility of a pleader, but one which I do 
not think oan for a moment be allowed to prevail. It appears to me that 
Mr. Gokaldas attempts to invest a pleader with the same mantle of irres- 
ponsibility which rightly or wrongly barristers and advocates assume and 
were. The duty of a [319] pleader is. as I take it, in the first place to 
advise his client as to the conduct of his case ; to hear wbat evidence his 
client proposes to adduce; to sift, examine and discriminate among the 
evidence both oral and documentary ; to avoid bringing before the Court 
any evidence which may be of no advantage to his client or may be 
detrimental. It is, I think, the duty of a pleader to examine all documentary 
evidence, and so far a 9 he can satisfy himself as to the authenticity and 
genuineness of the same, and at the same time to form aD opinion as 
to its admissibility or otherwise and advise his client accordingly to the 
best of his ability. 


“ Jf I am right in my opinion as to the duties and responsibility of a 
pleader, then there can be no doubt that Mr. Ranchhoddas was equally with 
his clients responsible for the production in Court of Ex. 46. 

“ Criminal responsibility may arise as well from omission as 
commission, and in the present case Mr. Ranchhoddas by his omission to 
point out to bis clients the compromising character of Ex. 46, equally with 
his action in joining them in signing the written statement, has made 
himself particeps criminis with the appellants, his clients. * * 

The Sessions Judge, therefore, directed sanction to issue under s. 195 
of the Criminal Procedure Code for prosecution of Ranchhoddas on charges 
under ss. 196, 471 and 109 of the Indian Penal Code (Act XLV of 1860). 

Ranchhoddas applied to the High Court to revoke this sanction. 

Macpherson (with him Gokuldas Kahandas Parakh), for the applicant. 
— This case is without a precedent. A pleader is not bound to examine 
documents given to him by his client for production in Court. Tne duty 
of examining those documents and pronouncing udod their genuineness or 
otherwise, properly beloogs to the Court before which they are produced and 
not to the ageat who produces them. In order to fix a pleader with crimi- 
nal responsibility it must be clearly proved that he had guilty knowledge. 
There is no difference in this resnect between the case of a pleader and that 
of any other agent. No such guilty knowledge has been proved in this 
case. That the petitioners’ suspicions ought to have been raised, is wholly 
insufficient. 

Lang, Advocate- General (with him Rao Sabeb Vasudev J. Kirtikar, 
Government Pleader), for the Crown. — The reasons given by the Sessions 
Judge in support of the order for sanotion are sufficient. A pleader stands 
on a higher footing than an [320] ordinary agent. He is bound to 
exercise his discretion before producing evidence in Court. That this 
discretion should be properly exercised, is essential to the administration 


of justice. __ 

JUDGMENT. 

PARSONS, J. — We have heard the able arguments of Mr. Macpherson 
Jorthe applioant and of the Advocate -General for the Grown, and we taink 
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that the sanction ought to be revoked. The Sessions Judge granted it on 
the ground that the document in question bears on its face such marks of 
concoction that the pleader’s suspicions must have been aroused at the first 
sight of it, and that be ought to have strictly examined it, and had hedono 
so, he would either have rejected it or advised his client to produce it in 
Court on his own risk or responsibility. His offence was thus one rather 
of omission than of commission. We cannot place a pleader’s duty and his 
responsibility on so high a base as this. We do not think that any Court 
would be justified in ordering the prosecution of a pleader for presenting 
on behalf of his client a document merely because the document was 
suspicious in appearance, nor do we think that pleaders are in duty bound 
to examine documents given them to produce in Court and to come to a 
conclusion upon their genuineness, for which conclusion, if wrong, they are 
liable to be criminally prosecuted. We think that a pleader is under no- 
higher obligation than any other agent would be, and that to justify his 
prosecution it must be shown that he was a party (orincipal or accessory) 
to the concoction of the document, or that he had the knowledge that it 
was concocted. The words in s. 471 of the Penal Code “knows or has 
reason to believe ” are of general application, and the allegation must be 
proved as strictly in his case as in the case of any one else. It would be 
difficult, we think, to say that when a pleader acting on the instructions of 
his client tenders in Court a document he cannot plead and rely upon those 
instructions as sufficient cause. However, we need not go as far as that. 
We think in the present case that the mere fact that the suspicions of the 
pleader ought to have been aroused by the sight of the document is not 
“ prima facie” evidence that he knew or had reason to believe the docu- 
ment to be forged, and, therefore, we revoke the sanotiou for bis pro- 
secution. 


Sanction revoked. 


22 B. 321 (F.B.). 

[321] APPELLATE CIVIL— FULL BENCH. 

Before SirC. Farran, Kt ., Chief Justice , Mr. Justice Parsons 

and Mr. Justice Ranade. 


ViTHU ( Original Defendant No. 1), Appellant v. GoviNDA ( Original 

Plaintiff), Respondent .* [23rd July, 1996.1 

Marriage — Remarriage — Widow Remarriage Act (XV of 1856), ss. 2, 3 and 4 — Hindu- 
widow — Inheriting property from son — Widow's remarriage — Castes in which- 
remarriage is allowed— Forfeiture of property inherited from son. 

Under s. 2 of the Widow Remarriage Aot (XV of 1356), a Hindu widow belong- 
ing to a oaste in whioh remarriage has been always allowed, who has inherited- 
property from her son, forfeits by remarriage her interest in suoh property in 
favour of the next heir of the son. 

[F., 8 O.L.J. 542; 15 C.P.L R. 89; &ppr., 31 A. 161 = 6 A.L.J. 107 = 1 Ind. Oas. 761;* 
24 B. 89 (93); 29 B. 91; 38 0. 862 = 12 O.L.J. 558 = 16 O.W.N. 579 = 10 Ind. 
Cas. 69; 26 M. 143 = 12 M.L.J. 197; 12 O.L.J. <8 (12) = 6 Ind. Oas. 259 - r 
14 C.W.N. 346 = 5 Ind. Cas. 710 ; 16 O.P.L R. 99 ; 15 Ind. Oas. 602 = 12 M.L^ 
T. 158; 17 Ind. Oas. 133=8 N.L.R. 128.] 


* Appeal No. 41 of 1895. 
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Appeal from &d order of remand passed by A. Steward, District 
Judge of Ahmednagar, against the decree of Rao Saheb B. W. Bbet, 
Subordinate Judge of Akola. 

Suit for redemption. Ooe Chima, a Sudra by caste, died leaving a 
widow Shivu and an infant son, who died unmarried and childless about 
the year 1873. On this son’s death Shivu succeeded to the land in 
question, which she mortgaged with possession to defendant No. 1. 

Shortly afterwards, viz., in 1874 or 1875, Shivu married again. At 
that time the nearest heir to Ghima’s deceased infant son was Chima’s 
sister Gangabai. She died on the 2nd March, 1886, leaving a daughter 
Rakhmi as her heir. On the 9th December, 1889, Rakhmi sold the land 
in suit to the plaintiff. In the same year Shivu sold the land (which as 
above stated she had already mortgaged to defendant No. 1) to defendants 
Nos. 1 and 2. 

In December, 1893, the plaintiff brought this suit against defendants 
Nos. 1 and 2 to redeem the mortgage and recover the land. 

On the 22nd June 1894 Shivu died. 

[322] The defendants contended that Rakhmi was never the owner 
of the land, and that the plaintiff got no title by his purchase from her. 

The Subordinate Judge dismissed the plaintiff’s suit, holding that 
Rakhmi was never entitled to the property, but that, if she ever had any 
title, she had lost it by the adverse possession of Shivu and her mortgagee 
■(defendant No. 1). 

On appeal by the plaintiff the Judge reversed the decree and remanded 
the case under s. 562 of the Civil Procedure Code (Act XIV of 1882). 
He was of opinion that Shivu had forfeited her interest in the property on 
her second marriage, and that Rakhmi had succeeded as heir. Tbe 
following is an extract from his judgment : — 

“ The Subordinate Judge appears to think that a Sudra widow who 
remarries does not forfeit any interest she may have in property of her 
deceased son. But s. 2 of Act XV of 1856 is clear on tbe point. These 
rights and interests cease as if she had died when she remarried. 
Mr. Ranade (defendant’s pleader) has produced no cases or authorities 
to induce me to believe that such is not the case. 

“ With regard to the second point, Rakhma is the daughter of tbe 
sister of Chima, tbe father of his deceased infant son who became his 
heir. Mr. Ranade contends that she is not a ‘ bandhu’ of his infant 
son. At p. 178 of the old edition of West and Bubler it is written, the 
Sbastras allow besides tbe 9ocalled nine bandhus the following bhinnagotra 
sapindas to inherit: — (1) Sister’s son, (2) maternal uncle, (3) brother’s 
daughters, (4/ sister’s daughters. Rakhma was not the daughter of the 
sister of the deceased infant son of Chima but of his father Chima. I do 
not, however, think that this ought to prevent her from inheriting in the 
absence of any other incidental heir ; if she does not inherit, the property 
would revert to Government as intestate. I consider that Rakhma was 
in her right in conveying the property in suit to plaintiff for Rs. 1,000 in 

1889.” 

Defendant No. 1 appealed against the order of remand. 

Branson with Daji A. Ehare appeared for the appellant (defendant 
No. i), — The question is whether Rakhmi had any right to sell to the 
plaintiff, and whether Shivu’s re-marriage bad the effect of divesting her 
•estate as mother. Section 2 of Act XV of 1856 is not applicable to the 
present case. It enables those widows to remarry who could not do so 
before the Act was passed. But in the present case the parties are Sudras 
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who were allowed to [323] re-marry. Act XV of 1856, therefore, did not- 
affect Shivu’s rights, and by her re-marriage she did not forfeit the property 
— Ear Saran Das v. Nandi (1); Rasul Jehan Begum v. Ram Surun (2), in 
which the Allahaban decision is dissented from ; Murugayi v. Viramkali (3); 
Matungini v. Ram Rvtton iA)\Akorah v. Boreaneei 5). As to Rakhmi’s right 
to inherit, West and Buhler, pp. 139, 488. An aunt is not given in the 
list of bandhus. 

Further, it is to be observed that the first Court found that Sbivu’s 
possession was adverse from the date of our mortgage, that is, from 
February, 1872. 

Inverarily with Gangaram B. Rele appeared for the respondent 
(plaintiff). — The Judge in appeal sent back the case under s. 562 of the 
Civil Procedure Code for decision on the merits. In the first Court there 
was no issue on the poiDt of limitation. The real point is whether tho 
plaintiff has a right to sue. The question is who would be the heir after 
Shivu’s death, her re- marriage being tantamount to death with respect to- 
the family of her son to whom she had succeeded a9 heir. Gangabai was 
alive at the time of Shivu's re-marriage. Succession depends upon pro- 
pinquity and not on religious efficacy — Parot Bapalal SevaJcramv. Mehta 
Hanlal (6). Act XV of 1856 is applicable, and even supposing that it is 
not, we say that under the general Hindu law Shivu forfeited her right to 
her son’s property after her re-marriage. The preamble of the Act is 
useful to determine the real motive and the occasion which led to the 
passing of the Act— Maxwell on Statutes, pp. 52, 56. Sections 1 and 2 of 
the Act are express enaotments which apply to all Hindu widows — Rasul 
Jehan Begum v. Ram Surun Singh (2). 

A mother inheriting from her son takes nothing more than a widow’s 
estate. See also s. 2 of Act XV of 1856. 

At the close of the argument the appellant’s pleader brought to the 
notice of the Court a passage in Parekh Ranchor v. Bai Vakhat (7) where it 
is stated that s. 2 of Act XV of 1856 was not applicable to a widow in 
whose caste re-marriage was allowed. 

[324] The Court took time to consider, and subsequently referred the 
question to a Full Bench. The following is the referring judgment : — 

FARRAN, C. J. — When we intimated the inclination of our opinion 
at the close of the argument in this appeal the case of Parekh Ranchor v. 
Bai Vakhat (7) had nob been brought to our notice. When our attention 
was called to it we considered it advisable to reserve our judgment. 
Further consideration has not changed the view which we then expressed ’ r 
but as it is inconsistent with the ruling in the above cited case we refer the 
matter to a Full Bench. The question for its consideration will be : — 

Whether under Act XV of 1856, s. 2, a Hindu widow, belonging to a 
caste in which re-marriage has always been allowed, who has inherited 
property from her son, by her re-marriage forfeits her interest in 9uch 
property in favour of the next heir of her son ? 

The question ha9 arisen under the following circumstances. The 
estate, of which the land in suit forms part, belonged to two brothers 
Chima and Bhima. On the death of the latter it devolved upon Chima. 
Chima died many years ago, leaving a minor son whom we may oall S r 
a^td a widow Shivu. S died unmarried and childless, and upon his death 
his mother Shivu succeeded to the property. She mortgaged the land 

(lj 11 A. 330. (2) 22 C. 589 (596). (3) 1 M. 226. 

14) 19 C. 289. (5) 11 W. R. 82. (6) 19 B. 631. 

(7) 11 B. 119 (180). 
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in dispute with possession to defendant No. 1. There is no dispute as to 
the validity of that mortgage. The main question in the suit is as to the 
plaintiff’s title to redeem it. 

Bhima and Shivu belonged to a caste of Sudras in which re-marriage 
has always been permitted. There has been no finding by tho District Judge 
whether according to the practice prevailing in that caste a widow forfeits 
her interest in her husband’s estate by her re-marriage, or as to what effect 
(if any) the remarriage of a mother has upon the property which she has 
inherited from her son, but the Subordinate Judge has found that accord- 
ing to the custom of the caste re marriage does not entail forfeiture in 
such a case. Shivu remarried eighteen or [325] twenty years previous 
to the trial before the Subordinate Judge, i.e., in A.D. 1876 or 1874. At 
that time the nearest heir of S. was his paternal aunt Gangabai. She died 
on the 2nd March, 1886, leaving a daughter Rakhmi as her heir. Rakhmi 
sold the equity of redemption in the mortgaged land to the plaintiff on 
the 9th December, 1889, and he filed the present suit in 1893 to redeem 
the mortgage. Shivu in 1889 sold the mortgaged premises to defendant 
Nos. 1 and 2. Shivu died on the 22nd June, 1894. The Subordinate Judge 
rejected the plaintiff’s claim, as he considered that Shivu by her re-mar- 
riage did not forfeit her rights to the pronerty which had been her husband’s 
and which she inherited from her son S, and that the plaintiff, therefore, 
took nothing by his purchase from Rakhmi. The District Judge has held 
that under the provisions of Act XV of 1856 Shivu by her re-marriage 
forfeited all interest in her son’s and husband’s property which had devol- 
ved upon Rakhmi when she sold the equity of redemption to the plaintiff, 
and remanded the suit for trial by the Subordinate Judge. 

The rulings in the other High Courts are not uniform as to the effect 
of 8. 2 of Act XV of 1856 in cases where previous to its enactment the 
remarriage of a widow in a Hindu caste was permitted, and according to 
the custom of her caste such re-marriage did not entail a forfeiture by the 
widow of her interest in her husband’s easte. 

In Har Saran Das v. Nandi (1) it was held that Act XV of 1856 was 
not intended to place under disability or liability persons who could marry a 
second time before the Act was passed. The same view was adopted by this 
Court in Parekh Banchor v. Bat Vakhat (supra) to which we have already 
referred, but there does nob appear to have been any argument on that 
part of the case. The Act was considered in Akorah v. Boreanee (2) and 
again by a Full Bench of the Calcutta High Court in ' Matungini v. Ram 
Button (3), but the point now under consideration did not directly arise in 
either of these cases. However, in Basul Jehan Begum v. Bam Surun (4) 
a Division Bench expressed a strong opinion that s. 2 of the Act was appli- 
cable to such a state [326] of circumstances as the present. The question 
does not appear to have arisen in Madras. The view of the Hindu law 
taken in Murugayi v. Viramakali (5) may possibly have prevented it from 
being brought before that High Court. 

Section 2 of Act XV of 1856, read by itself and without reference 
to the oiroumstauoes under which it was enacted, plainly extends to all 
Hindu widows irrespective of the castes to which they belong and bo the 
speoial customs of such oastes. It reads as a law of universal applica- 
bility. “All rights and interests which any widow may have in her 
deceased husband's property * * shall upon her re-marriage oease- 
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1896 and determine as if she bad then died.” It would be difficult to 
July 23. use more general words, and in our opinion there is no sufficient in- 

dication afforded by the preamble or the other provisions of the Act that 

Full the Legislature intended to use them in a restricted sense and as con- 

Bench. fined to Hindu widows who for the first time were by the Act per- 

mitted to marry to lead us to read them in a restricted sense. The 

22 B. 321 preamble shows that the Legislature had in its mind when passing 

(F.B.). f.j ie ^ ct c i ear conception that there were at that time two classes 
of Hindu widows, viz., (1) those who were by the law as administered 
in the Courts of the East India Company held incapable of contracting 
a second marriage, and (2) those who were then held capable of marrying 
a second time, which latter class formed an exception to the more 
general one. The direct object of the Act was doubtless, as appears from 
the preamble, to relieve the former class from this disability. The words 
are : “ And whereas many Hindus believe that this imputed legal incapa- 
city, although it is in accordance with established custom, is not in ac- 
cordance with a true interpretation of the precepts of their religion, and 
desire that the civil law...3hall no longer prevent those Hindus who may 
be so minded from adopting a different custom, in accordance with the 
dictates of their own consciences ; and whereas it is just to relieve all such 
Hindus from this legal incapacity 'of which they complain, &c.” The object 
of the Act is, therefore, plain. That object might have been effected in 
one of two wavs. First, by passing a general law applicable to all Hindus 
alike, or secondly by passing an enabling [327] Act whicn would be 
applicable to such widows only as chose to avail themselves of its 
provisions. The Legislature has, we think, adopted the former method. 
The first section declares in the very broadest terms that ^No marriage 
contracted between Hindus shall be invalid by 

reason of the woman having been previously married or betrothed to 
another person who was dead at the time of such marriage, any 
custom and any interpretation of Hindu law to the contrary notwith- 
standing.” It appears difficult to contend that that declaration does not 
extend to all Hindus alike whatever their caste or the interpretation of the 
Hindu law authorized by their caste may be. Equally general appears to 
us to be the positive enactment in the second section which we have read 
" All rights and interests wbioh any widow may have in her deceased 
husband's estate * * shall upon her remarriage cease and determine.” 

The preamble to the Act does not, therefore, we think, indicate an 
intention of the Legislature to control its express enactments even if it 
could legitimately be used for that purpose, which cannot generally be 
done — Maxwell on Statutes, pp. 52 and 56. 

In the judgment of the Court in Ear Saranv. Nandi (supra) it is said 
that the Act was not intended to apply to persons like Musamat Nandi, 
who could before it have remarried without thereby forfeiting the property 
inherited by them from their first husbands. The answer to this appears 
to be twofold : (1) that it is an assumption without basis to attribute that 
absence of intention to the Legislature ; it is equally probable that they 
intended to assimilate the Hindu law in this particular in all castes and to 
make the law as administered accord with the true principles of Hindu 
law — Murugayi v. Viramakali (1) — and (2) that it is not allowable to cut 
down the express provisions of a law by a consideration of the supposed 
intention of the Legislature in passing it. If the Act applies to property 
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in all oases in which a woman inherits from her husband, its express 
terms extend equally to property inherited by a mother from her husband’s 
sons and her own. 

[328] The question was argued before a Full Bench consisting of 
Farran, C.J., and Parsons and Ranade, JJ. 

Branson with Daji A. Khare, for tbe appellant (defendant). — The 
preamble to Act XV of 1856 dearly shows that it is an enabling Act. It 
does away with the disability of those widows who were not allowed to 
remarry before the Act was passed. If it be held that the Act applies to 
widows of all classes, then tbe consequences would be serious in the case 
of those widows who could remarry before the Act was passed, because 
they also would forfeit estates already inherited by them. Thus tbe Aot 
would introduce forfeiture where it did not exist before. 

Viccaji with Gangaram B. Bele. for the respondent (plaintiff). — 
Section 2 of the Aot is in plain terms and applies to widows of all castes 
whether permitted by their respective customs to remarry or not. There 
being no ambiguity of language, the operation of tbe section cannot be 
restricted to that class of widows which does not permit remarriage. The 
preamble simply recites inconveniences caused to widows of that particular 
class and supplies a motive or occasion for universal legislation. It cannot, 
consequently, curtail the plain sense of the operative section of the Act — • 
Maxwell on Statutes (3rd Ed.), p. 63 ; Bank of England v. Vagliano 
Brothers (1); Narendra v. Kamalbasini (2); Doe dem. By water v. 
Brandling (3). 

Branson in reply. 
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JUDGMENT. 

Ranade, J. — The question referred to the Full Bench is, whether 
under s. 2 of Act XV of 1856, a Hindu widow, belonging to a caste in 
which remarriage has been always allowed, forfeits upon such remarriage 
her interest in property which has come to her as heir to her son in favour 
of the next heirs of her son. The decision of the question depends solely 
on the interpretation to be placed upon tbe words “ any widow ” used in 
that section, — whether they connote all Hindu widows, independently of 
the consideration whether remarriage was or was not customary in the 
castes to which they belong, or only a particular class of widows who 
laboured under a customary disability which this Act was intended to 
remove. 

[329] This Court and the Allahabad High Court have adopted the 
latter and the more restricted view of the scope of s. 2 — Parekh Banchor 
v. Bai Vakhat (4) ; Har Saram Das v. Nandi (5) ; while the Madras and 
the Calcutta High Courts have followed the more general interpretation — 
Murugayi v. Viramakali (6) ; Matungini Gupta v. Ram Button Boy (7) ; 
Basul Jeham Begum v. Bam Surun Singh (8). It clearly appears that 
the intention of the Legislature to restrict the scope of the section to those 
castes only where remarriage was forbidden by custom was assumed by 
this Court and the Allahabad Court as too obvious a conclusion to need 
any argument. On the other hand, it may be observed that in the 
Madras case noted above, no express reference is made to the provisions 
of Act XV of 1856, but it is assumed as a self-evident conclusion that 
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where the rule as regards second marriage is relaxed, and such connec- 
tions are permitted, it cannot be supposed that the law of these castes 
permits the remarrying widow to retain her first husband’s property. 

As regards the Bengal cases, it deserves notice that the ruling in 
Matungini Gupta v. Ram Rutton Roy (1) overruled an earlier ruling in 
Gopal Singh v. Dhungazee (2), in which the contrary view had been 
enunciated. The later decision in Rasul Jehan Begum v. Ram Surun 
Singh (3) simply followed the earlier ruling in Matungini Gupta v. Ram 
Rutton Roy (l). The Judges, however, remarked that the question of 
forfeiture did not properly arise in the case, for the widow-defendant did 
not claim to have succeeded as heir to her husband, but contended that 
the estate did not belong to her husband. The expression of the Judges’ 
opinion was thus obiter dictum. 

In neither of the two last named cases, the earlier decision of a Full 
Bench of the same Court reported in full in 2 Beng. L. R., p. 199, and 
briefly in 11 Cal. W. R , p. 82 — Akorah v. Boreanee — was noticed, where 
it was held that a Hindu widow could succeed as heir to her son when 
the son died after the widow’s remarriage. In the present case, the 
widow remarried after she f330j succeeded to her son as heir, and this 
circumstance distinguishes it from the Full Bench ruling in Akorah v. 
Boreanee. 

In this state of conflict between the several High Courts, it becomes 
necessary to consider the question as one not concluded by authority. 
The learned counsel on both sides in the argument before us admitted 
that the preamble to the Act was at variance with its enacting clauses. 
The preamble evidently favours the view that the Act was not intended 
for all classes of Hindu widows. It recognizes the fact that there were 
certain exceptions to the custom prohibiting the remarriage of widows, 
and it goes on to state that, with a view to relieve persons who were 
inclined to disapprove the customary prohibition, the Act was promulgated. 
The enacting clauses, however, observe no such reserve, and the words 
used are as general as they can well be, and there is no special section 
preserving to the castes in which remarriage was permitted full recogni- 
tion of their customary rights. 

It appears to me that this variation between the preamble and the 
enacting clauses was nob the result of any oversight, bub that the 
Legislature deliberately used the more general words in s. 2 of the Act, 
because ib found that, while the custom of prohibiting remarriage obtained 
in certain castes, and did not obtain in others, in the matter of forfeiture 
by the widow of all interest in her first husband’s estate, there was no 
such divergence. So far as this Presidency is concerned, this is obvious 
from the information collected by Government, and published in Steele s 
Law and Customs of Indian castes. At pages 364-65 the names of the 
castes in the Dekkhan, among whom Pat Marriages were allowed or 
forbidden, are given, and at p. 424, mention is made of the castes in 
which, when a widow performed Pat, her husband’s relatives succeede 
to her husband’s estate. This last list includes some sixty castes, the 
great Kunbi caste to which the parties here belong, and all castes 
which are usually engaged in agriculture and manual industry. Tti ere 
is not a single caste mentioned in which any custom to t e 
contrary prevailed. If with this information before it, the Legislature 
enacted ss. 2, 3, 4, in very general terms, thinking thereby to declare 
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•whafc waa in faob a general praobioe, ib oannob be said [331] bbab 
any new disabiliby was oreated bhereby. The words used in bhe 
preamble are no doubb bo some extenb misleading. So far from bbe 
castes in which remarriage was permitted being fitly described as certain 
exceptions to the general rule of prohibition, the fact is that the pro- 
hibition to remarry is confined to certain seotions of the population, 
namely, the persons belonging to the first three principal castes. These 
higher oastes are numerically less than 20 per cent, of the population. 
This mistaken impression led to the enactment of s. 6 prescribing 
the ceremonies necessary to validate second marriages. In this part of the 
country, the customary ceremonies observed at a Pat marriage are 
different from those observed at a lagna or first marriage. In the case of 
guardianship also, a similar difficulty has been needlessly created by s. 3. 
But as far as s. 2 is concerned, the law has only declared what was an 
universal practice, and this fact must have been present to the mind of 
the Legislature, and explains the omission of all qualifying words. Under 
these circumstances, there is no occasion to consider how far the 
preamble can be permitted to control the more general words of the 
enacting clauses. In the case of the Dekkhan Agriculturists’ Relief Act, 
XVII of 1879, the preamble is similarly restricted in its scope, being 
confined to agriculturists, while in the body of the Act there are various 
sections which extend its scope to non-agriculturist classes of litigants. 
But as this extension was deliberately made, this Court has held that the 
preamble did nob control the enacting clauses. The forfeiture under s. 2 
is expressly confined to the limited estate to which a widow suoceeds on 
the death of her husband or his lineal successor, she forfeits only the 
estate which comes to her during or for her widowhood. The absolute 
interests she acquires as heir to other relatives are expressly preserved to 
her by s. 5 of the Act, except so far as s. 4 limits this right. For these 
reasons, as the widow Sbivu in this case remarried after she succeeded as 
heir to her son, s. 2 operates to deprive her of that estate. The question 
how far her possession for eighteen or twenty years since she remarried 
bars the next heir’s claim, is a point which will have to be considered by 
the Division Bench in finally disposing of this case. I am satisfied that 
question of law referred to us must be answered in the affirmative. 

[332] FARRAN, C.J. — I concur and have nothing to add to the 
reasons given in the referring judgment. 

PARSONS, J. — I also concur for the reasons given in the referring 
judgment. 

Question answered in the affirmative. 
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APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr, Justice Banade, 

H. Plunkett, Income Tax Collector, Poona ( Original 
Defendant ), Appellant v. NaRAYAN Para SHRAM Tullu ( Original 

Plaintiff ), Respondent * [23rd July, 1896.] 

Income Tax Act {II of 1886), ss. 21, 22 — Agent of a company not resident in India — 

Liability of. 

The liability for income tax of the agent of a company not resident in British 
India, but in receipt through such agent of income chargeable under the Income 
Tax Act (II of 1886), is personal, and s, 22 does not make such liability condi- 
tional upon his having funds of the company in his hands. 

APPEAL from the decision of Arthur H. Unwin, District Judge of 
Nasik, in suit No. 3 of 1895. 

In April, 1893, the Chatre Circus Company was assessed for pay- 
ment of income tax. The notice under s. 17 of the Income Tax Act (II 
of 1886) was at first issued to one Nago Bbicaji, who was described as 
the Manager of the Chatre Circus Company. It was dated the 29fh April 
1893, and it informed Nago Bhicaji that the tax charged was R 9 . 51-2, 
which he was required to pay before the 29th May, 1893. The notice 
reached Nago Bhicaji on 29th June, 1893, at Gwalior, where the Circus 
Company was then giving performances. He wrote to the Income tax 
Collector that he got the notice after the last day fixed therein, and that 
payment within the time fixed was thus not possible. He, however, 
informed the Income Tax Collector that the plaintiff Narayan wa9 their 
head manager, and that be had been asked to make all proper arrange- 
ments in respect of the demand. Thereupon, the Income Tax Collector 
for the first time, on 4th August, 1893, required the plaintiff, who was 
not described as manager on this occasion, to pay the tax within eight 
days. 

[333] The plaintiff on 9th September, 1893, describing himself as 
Manager of the Chatre Circus, wrote a letter in which he represented that 
the Circus Company had not earned any profits, and that throughout the 
year it was working out of British India, and it was, therefore, not liable 
to the tax. This letter was accompanied by a printed form of application 
under s. 25, signed by the plaintiff, in which he identified himself with the 
company, stating that “ we ” had no property, and earned no profits in 
British India. 

The Income Tax Collector on 13th September, 1893, made enquiries 
about the movements of the circus, and plaintiff sent a reply on 15th Sep- 
tember. Later on, the Collector asked to be furnished with information 
about the company’s accounts. Plaintiff asked for time to obtain this 
information from Gwalior and later on supplied information on these points, 
and sent extracts of the company’s accounts. Finally, the Income Tax 
Collector confirmed the tax as first assessed on 1st December, 1893. 

An appeal was then preferred by the plaintiff, in whioh he again 
described himself as Manager of the Chatre Circus. This appeal was 
rejected. 
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The tax not having been paid, on the 6th February, 1894, the Oolleotor 
'issued the following warrant for the reoovery of the tax : — 

“ Whereas the Chatre Circus Company represented by their manager, 
Mr. Narayan Parashram Tullu, have made default in payment of the sum 

• of Rs. 54-9 due by them on the 1st January, 1894, on account of income 
tax for 1893*94, I, Mr. A. H. Plunkett, Collector of Income Tax, Poona 
City, do hereby direct, under sub-s. 1 of s. 30 of Act II of 1886, that a 
sum of Rs. (54*9-0) fifty-four and annas nine be recovered from the 
said defaulter (the manager).” 

In execution of this warrant, six currency notes for Rs. 10 each, the 
private property of the plaintiff, were attached. He was asked to take 
back the balance after deducting the tax, which he refused to do. 

[334] Plaintiff brought this suit to reoover these notes or their value 
on the ground that as he was not personally liable to pay the income tax 
for the company, his private property was wrongfully attached. 

The District Judge of Nasik awarded the claim with interest, observ- 
ing ( inter alia ) as follows : — 

" Now it is plain that this circus so long as it existed must have had 
attachable plant and property of its own. and defendant’s own yadi, 
Ex. 15, to plaintiff shows that defendant had been made duly aware that the 
circus and its properties were actually at Gwalior in the autumn of 1893. 
Defendant in that yadi says he has been referred by post-card from the 

• manager of the Circus at Gwalior to plaintiff residing at Nasik, who, the 
post-card is said to have stated, ‘ will make the needful arrangement ’ 
about the levy of income tax. When defendant bad thereupon inter- 
viewed plaintiff, and after due enquiry into the Circus accounts had 

• resolved that the assessment in question must stand, why did not defend- 

ant at once seek to ascertain from plaintiff how, when, and where the Circus 
property, or else Chatre himself, was likely to be found tangible for the 
realization of the tax, and upon information which it must be presumed 
plaintiff would have furnished, proceed direct against Chatre in person or 
that property for recovery of the tax ? * * * And supposing that 

plaintiff had officiated as a paid vakil, agent, or employee of Chatre for'the 
Circus, or again as a receiver or manager as appointed under s. 22 of the Act, 
it would surely have been an unjustifiable step to seize and distrain his 

v personal property, property like these notes, in his private house as Nasik, 
for his principal’s default.” 

From this decision defendant appealed to the High Court. 

Rao Saheb Vasaudev J. Kirtikir (Government Pleader) for the appel- 
lant (defendant). — The plaintiff having held himself out as the manager 
of the company is now estopped from repudiating his liability to the income 
tax — Evidence Act (I of 1872), ss. 31 and 115. As the agent of a non- 
resident company in British India plaintiff is liable under ss. 21 and 23 of 
the Act (II of 1886). The duties of the principal officer of a company are 
laid down by ss. 11, 12 and 28. Plaintiff may call upon the company to 
recoup him under ss. 23 and 49. But his liability to pay the tax primarily 

• cannot be extinguished. 

Daji Abaji Khare, for the respondent (plaintiff). — Plaintiff is not a 
paid manager or agent of the company. He has no share or interest in 
the capital, plant or profits of this Circus. He has no doubt signed 

• certain letters and applications as manager, but [335] that fact alone cannot 

• make him personally liable for the income tax payable by the Company. 
I rely upon a. 22 of the Aot, which prevents the liability from resting 

inpon the plaintiff. Plaintiff when he signed those letters and applications* 
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JUDGMENT. 

PARSONS, J. — The facts of this case are as follows : — In April, 
1893, the Chafcre Circus Company was assessed for payment of income 
tax (8. 23), and the Income Tax Collector under the instructions of the 
Company, which was then at Gwalior, called on the plaintiff to pay it as 
the manager of the company in British India (s. 15). Certain corre- 
spondence followed which need not be set out at length, in which the 
plaintiff sought to get the assessment remitted on the ground mainly of 
the company having made no profits in British India. Throughout the 
whole of it the plaintiff styled himself and was addressed as the manager 
of the company. 

In December, 1893, the plaintiff as the manager of the company 
appealed against the assessment of income tax, but his petition was 
rejected. The tax not having beeo paid, on the 6th February, 1894, the 
Collector issued the following warrant for the recovery of the tax : — 

“ Whereas the Cbatre Circus Company represented by their manager, 
Mr. Narayan Parashram Tullu, have made default in payment of the sum 
of Rs. 54-9 due by them on the 1st of January, 1894, on account of 
income tax for 1893-94, I, Mr. A. H. Plunkett, Collector of Income Tax, 
Poona City, do hereby direct under sub-s. 1 of s. 30 of Act II of 1886 that 
a sum of Rs. (54-9-0) fifty-four and annas nine be recovered from the 
said defaulter (the manager).” 

[336] In execution of this warrant, six currency notes for Rs. 10 
each, the private property of the plaintiff, were attached. He has now 
brought this suit to recover these notes or their value on the ground that 
as he was not personally liable to pay the income tax for the company, his 
private property was wrongfully attached. 

The points for determination, therefore, are : — (l) Whether the 
plaintiff was personally liable to pay the tax ? (2) If not, whether a suit 

to recover the property attached or its value will lie in a civil Court? 

We decide the first point in the affirmative. Section 21 of the Act 
(II of 1886) is clear on the point. It provides that a person not resident 
in British India, but being in receipt through an agent of income chargeable 
under the Act shall be chargeable in the name of the agent just as he 
would be chargeable if he were resident in Biitish India. That is precisely 
the case here. The Cbatre Company, which, as the plaintiff says in his appeal 
petition, “is living at Gwalior and is likely to live there permanently,” 
was assessed in the name of its manager, the plaintiff, for income tax, 
and demand was made on the plaintiff for payment. He thereupon 
became liable to pay it. That is the clear meaning of s. 21, and 8. 22 does 
not, as has been argued, take away that liability. It only provides the 
agent with the means of obtaining funds or recouping himself for the 
payment. The plaintiff could have, indeed may have, employed those * 
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acted more in his capacity as a vakil than an agent of the company. He’ 
had no funds in his bands belonging to the company. Any such funds, if 
he had then, would no doubt have been liable in his hands for the income 
tax. To the extent of such funds, and such funds alone, he would be liable. 

As regards the point of estoppel, the plaintiff’s conduct has not in any 
way prejudiced the defondant. The Collector can call upon the proprietor 
of the Circus whenever be comes into British India to pay the tax. and if 
he refuses, then to recover the same under the powers vested in him by 
the Act. But to hold otherwise would be illegal and ultra vires of the- 
Income Tax Act (II of 1886). 
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means, but his omission to do so will not relieve him from liability to pay 
the tax any more than a plea that he had no funds would. 

It is unnecessary to decide the seoond point. Reversing the decree of 
the lower Court we order plaintiff’s suit to be dismissed with costs 
throughout. 

RaNADE, J. — There is no occasion to consider the points of law 
based on the construction to be placed on the provisions of s. 39 and 
s. 30 (3) of the Income Tax Act, as we feel satisfied that the District Judge’s 
decree cannot be supported on the merits. 

[337] The respondent, original plaintiff, brought this suit against the 
appellant, who is the Income Tax Collector of Poona, to recover back 
a certain sum which was levied from him as income-tax for 1893-94 on 
the 29th March, 1894, for the tax due from the Chatre Circus Company, 
of which company respondent was. stated to be manager. Respondent’s 
main contention was that he was not in any way interested in the financial 
management of the circus, and only helped it with his advice and services 
gratis, and that at any rate he was not personally responsible for a tax 
admittedly due from the Circus Company. The appellant, while main- 
taining that no suit would lie against him for the refund of the tax in a 
civil Court under ss. 30 and 39 of the Income Tax Act, further pleaded on 
the merits that respondent had by his conduct held himself out to be, and 
in faot was, manager of the circus, and that he was, therefore, liable to 
pay the tax due from the circus Company as agent for the same. The 
District Judge held that the respondent was not personally responsible 
for the payment of the tax due by the Circus Company, and accordingly 
ordered a refund of the sum levied without right from him. 

The correspondence between the parties, however, shows clearly that, 
in the first instance, the Income Tax Collector did not hold the res- 
pondent responsible. The notice under s. 17 was at first issued to Nago 
Bbicaji, who was described as the Manager of the Chatre Circus Company. 
This notice is Ex. 23, and bears date the 29th April, 1893. It informed 
Nago Bhicaji that the tax charged was Rs. 51-2, and required him to pay 
the same before 29th May, 1893, or to make any representation about the 
same that he might deem proper. It appears that the notice reached Nago 
Bhicaji at Gwalior, where the circus then was, on 29th June, 1893, and 
this Nago Bhicaji wrote to the Income Tax Collector that he got the 
notice after the last day fixed in it, and that payment within the time 
fixed was thus not possible. He, however, informed the taxing officer 
that the respondent-plaintiff Narayan was “ our ” head manager, and 
that he had been asked to make all proper arrangements in respect 
of the demand. Thereupon, the' appellant for the first time, on 4th 
August, 1893, required the respondent, who was not [338] described as 
manager on this occasion, to pay the tax within eight days (Ex. 15). 
The respondent on 9th September, 1893, describing himself as Manager 
of the Chatre Circus, wrote Ex. 16, in which letter he represented 
that the Circus Company had not earned any profits, and that through- 
out the year it was working out of British India, and it was, there- 
fore, not liable to the charge. This letter was accompanied by a 
printed form of application under s. 25, signed by the respondent, in which 
be identified himself with the company more completely by the use of the 
first personal pronoun in stating that “ we ” had no property, and earned 
no profits in British India. * 

The appellant next, on 13th September, 1893, made inquiries about the 
movements of the circus, and respondent sent a reply on 15th September. 
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Later on, appellant asked to be furnished with information about the 
company's accounts. Respondent asked for time — Exs. 28, 29— to 
obtain this information from Gwalior, and later on supplied information 
on these points, and sent extracts of the company’s accounts. Finally, 
the Income Tax Collector confirmed the tax as first assessed on 1st 
December, 1893— Ex. 32. An appeal was then preferred by the respondent 
in which he again described himself as Manager of the Cbatre Circus. 
This appeal was rejected. Thereafter a warrant was issued for the levy 
of the tax from the Cbatre Circus Company represented by the manager 
respondent, and it was in execution of this warrant that the notes of 
60 Rs. were recovered from the respondent as manager, as stated in the 

warrant. . 

It is quite clear from this correspondence that the respondent-plaintiff 

all aloDg conducted himself as though he was the bona fide bead 
manager of the circus. That character was given to him, not by the appel- 
lant, but by Nago Bhicaji, and respondent not only never repudiated that 
character, but actually identified himself with the circus in a way which left 
no room for doubt that he was the head manager. He did not act in his 
capacity as vakil for the Circus Company. He himself states he never had 
a power of attorney from Mr. Cbatre. His own evidence shows that the 
Nasik Mamlatdar asked him to ray the tax for the Circus Company. The 
patel and kulkarni also admittedly [339] made the demand on him as 
Manager for the Circus Company, and he was asked to take back the 
balance after deducting the tax he had paid for the Circus Company. 
There was, therefore, nothing illegal in all these proceedings. Soction 2L 
of the Act authorizes such a levy from the agent or manager when the 
principal lives out of British India. The mere fact that respondent was 
not a paid servant of the company cannot make any difference. It appears 
that he had advanced monevs to defray the circus expenses. But whether 
he was pecuniarily interested or not, it is clear that he put himself for- 
ward as an agent of the Circus Company, and he is, therefore, estopped 
now from pleading that he was not liable to be dealt with as such. We 
at first entertained some doubts which were suggested by plaintiff’s 
evidence as to whether the levy was made from the respondent in his private 
capacity or as agent. We accordingly sent for the warrant, and its terms 
leave no doubt that the levy was made from him as manager. He has 
under the Act bis own remedy against the owner of the circus if be has 
had to pay the money for his principal without having the principals 
fund in his hand. Lastly it may be noted that respondent might have 
applied to the Collector under s. 30(3) W) and made a claim for the 
money, if he objected to the payment. Section 39 has obviously-* no 
application, as respondent did not bring this suit to set aside the assess- 
ment. On the whole, we feel satisfied that the District Judgs s decision 
canDot be supported on the merits. We accordingly reverse his decree 
and dismiss the suit with costs throughout on respondent. 

Decree reversed . 
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[340] APPELLATE CIVIL. 

Before Sir G. Farran, Kt. t Chief Justice and Mr. Justice Hosking. 

BAPUCHAND JETHIRAM GUJAR ( Original Applicant ), Appellant v. 
Mugutrao AND others ( Original Opponents ), Respondents .* 

(28bh July, 1896. J 

Limitation — Limitation Act ( XV of 1877), sch. 11, art . 179. cl. 4 — Instalment decree 
— Execution — Oral application by judgment creditor for payment of money paid into 
Court — Step in aid of execution. 

An applioation by a judgment-creditor for the payment to him of money which 
has been paid into Court on his account in execution of hie decree is an applica- 
tion to the Court to take a step in aid of execution of the decree within the 
meaning of art. 179 of soh. II of the Limitation Act (XV of 1877). 

CN.F., 103 P.R. 1908 (F.B.) = 142 P.W.R. 1908 ; R., 35 B. 452 = 13 Bom.L.R. 661 = 11 
Ind. Oas. 987 ; 15 Bom.L.R. 205=19 Ind. Cas. 394.] 

SECOND appeal from the order of Rao Bahadur Vishvanath 
B. Maratbe, First Class Subordinate Judgejof Satara with appellate powers. 

On 28tb March, 1887, Bapuchand (appellant) obtained an instalment 
decree against the respondents. The decree ordered the payment of the 
first instalment before 1st April, 1887, and of each succeeding instalment 
before the 1st of April of each year, and directed that in default of any 
instalment the whole amount due under the decree should be recoverable 
at once. 

The second instalment was nob paid until the 3rd April, 1888, and 
was, therefore, late; the third instalment was also late, being made on 
2nd April, 1889 ; the fourth was paid od the 1st April, 1890. 

On 7th August, 1891, a sum of Rs. 635-15 0 was paid into Court by 
the judgment-debtor, and on the oral application of the judgment-oreditor 
it was paid over to him next day. 

On 6th August, 1894, the judgment-creditor Bapuchand (appellant) 
applied for further execution of the decree. The judgment-debtor pleaded 
that he was barred by limitation. The question then rose whether his 
oral application on the 7th August, 1891, for the money which had been 
paid into Court on his account was an application to take a step in aid of 
execution of the decree under art. 179, sub-cl. 4 of the Limitation Act 
(XV of 1877). 

[341] The Subordinate Judge rejected the application as barred by 
limitation. 

On appeal the Judge confirmed the order. 

The applicant Bapuchand appealed bo the High Court. 

Va3udeo R. Joglekar for the appellant (applicant). — An oral applica- 
tion is a step in aid of execution aod saves time — Venkatarayalu v. 
Narasimha (1) ; Varan Singh v. Jawahir Singh (2) ; Kerala Varma v. 
Shangaram (3) ; Keshavlal v. Pitamberdas (4). 

Narayan G. Chandavatkar for the respondents (opponents). — He 
relied on Dulsook v. Ghugon (5) ; Rati Devchand v. Naroji (6) ; Fazal 
Imam v- Metta Singh (7). 


* Second Appeal No. 167 of 1896. 

(1) 2 M. 174. (3) 6 A. 866. (3) 16 M. 452. (4) 19 B. 261 (267). 

(5) 2 B. 856. (6) P« J. (1894), p. 407. . (7) 10 C. 649. 
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JUDGMENT. 


Earran, C. J. — Appellant Bapucband applied on the 6th August, 
1894, for further execution of an instalment decree of the 28th March, 
1887. The two lower Courts have held that the application was time- 
barred. The decree directed the payment of the first instalment before 
the 1st August, 1887, and the payment of each succeeding instalment 
before the 1st April each year, and further directed that on default of 
payment of any instalment the whole amount due under the decree 
should be recoverable at ODce. 

Payments were made as follows : — The first instalment on the 31st 
July, 1887 ; the second instalment on the 3rd April, 1888 ; the third on the 
2nd April, 1889: the fourth on the 1st April, 1890 ; and on the 7th August, 

3 891 , the sum of Rs. 635-15-0 was paid. As default was made in 
paying the second instalment, the whole amount of the decree became 
payable on the 1st April 1888. It appears from the rojnama that the 
last of the above payments, that of Rs. 635-15-0, was made by the 
Court in pursuance of an oral application made to the Court by the 
judgment-creditor on the 7tb or 8th August, 1891. 

The question then arises, whether an application by a judgment- 
creditor for the payment to him of money which has been paid into 
Court on his account in execution of his decree, is an application 
[342] to the Court to take a step in aid of execution of the decree. This 
question has been answered affirmatively by the Madras and Allahabad 
High Courts — Vcnkatarayalu v. Narasimha (l) ; Kerala Varma v. 
Shang.iram (2) ; Koormayya v. Krishnamma (3): Paran Singh v. Jawahir 
Singh (4) ; Sujan Singh v. Eira Singh (5). On the other hand the 
Calcutta High Court holds that such an application is not an application 
to the Court to take a step in aid of execution Hem Chundcr v. Erojo- 
Soovduri (61 ; Fazal Imam v. Metta Singh (7); Gunga Pcrshad v. Debt 
Sundan (8) ; Annnda v. Eara Sundari (9). In the last reported judgment 
of the Calcutta High Court touching this point, Sir Comer Petheram, after 
mentioning the view taken by the Madras and Allahabad High Courts, says 
(p 199) : “ It seems to us that when the sale of the property attached m 
execution has been completed, and the purchase-money has been paid into 
Court, nothing more remains to be done in respect of the execution of the 
decree as against that property, and no application as regards the purchase- 
money, either to draw it out of Court or to set it off against the decree 
when the decree-holder is himself the purchaser, can be properly said to 
be an application to the Court to take some step in aid of the execution of 

the decree.” ^ , _, 7 / in \ 

The lower appellate Court has referred to Dulsook v. Chugon UUJ 

decided by Sir Michael Westropp and Mr. Justice Melvill. The facts of 

that case were very similar to the facts of the present case, but t e 

Limitation Act then applicable was Act IX of 1871, and the 4th clause of 

art 167 of the 2nd schedule of that Act corresponding with cl. 4 ot 

art. 179 of Act XV of 1877 did not specially provide for an application to 

the Court to take a step-in -aid of execution : the word9 in cl. 4 of art. lb/ 

were, “ applying to the Court to enforce, or keep in force the decree or 

order.” The point which we are considering was (probably lor tha u reason/- 

not taken in that case. In Keshavlal v. Pitamberdas (11) Mr. Justico 


(1) 2 M. 174. 

(5) 12 A. 399 (406). 
(9) 23 0. 196. 


(2) 16 M. 462.- 
(6) 8 O. 89. 
(10) 2 B. 356. 


(3) 17 M. 165. 

(7) 10 C. 649. 

(Ill 19 B. 261 (267). 


(4) 6 A. 366. 
(8) 11 C. 227 . ) 
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Jardine expressed an opinion that [343] in the case of a mere money 
deoree, in which the execution by attachment was not intended to be a 
permanent arrangement, mere receipt of money is not a step in aid of 
execution, but he held that, where under the terms of the deoree the 
judgment debtor’s property is attached, and the profits sequestrated for a 
long period, an application to receive the proceeds of such property is a step 
in aid of execution. 

When money is paid into Court in satisfaction of a decree it is, in the 
ordinary course, placed to the credit of the judgment-creditor, and is then 
liable to attachment as bis money. In a certain sense the decree is then 
satisfied to the extent of the payment : still it appears to us that the 
execution of the decree with regard to such payment is not fully completed 
till the money has been actually paid by the Court to the judgment- 
creditor or to some one on his account. We, therefore, agree in the view 
taken by the Madras and Allahabad High Courts. 

It was contended by the pleader for the respondent that the decree 
was time-barred at the date when the last application for the payment out 
of the Rs. 635-15-0 was made by the judgment-creditor to the Court, 
inasmuch as the appellant has not shown that any previous application to 
take a step in aid of execution was made witbiD three years of that date. 
We think under the circumstances that it was rather for the respondent to 
show that the decree was then time-barred; but at all events we think that 
we ought to presume, in the absence of proof to the contrary, that the 
previous payments out of the instalments to the judgment-creditor were 
made in pursuance of applications made by him for that purpose to the 
Court. 

It was further contended for respondents that, assuming that an 
application to take money out of Court is an application to the Court to 
take a step in aid of execution, yet that as the whole amount of the 
decree became {payable on the 1st April, 1888, the subsequent appli- 
cations made in 1888, 1889 and 1890, being only for payment of 
instalments, would not keep the decree alive. We do not think this is 
a sound argument. The step in aid of execution, referred to in cl. 4 
of art. 179, need not, we think, be a step directly towards the complete 
execution of the decree. The lower appellate Court was of opinion 
[314] that the decree in question had been fully satisfied, but it appears 
to have overlooked the interest which was due at the date of the decree 
and for payment of which the decree provides as well as for payment of 
future interest. 

We reverse the decree of the lower appellate Court and remand the 
case that an account may be taken of what is due under the decree and 
an order may be made for its realization. 

Decree reversed and case remanded. 
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APPELLATE CIVIL. 

Before Sir G. Farr an, Kt., Chief Justice and Mr. Justice Hashing. 


RaoJI (Original Plaintiff ) , Appellant v. Genu ( Original Defendant ), 

Respondent* [29th July, 1896.] 

Vatan — Vatandar — Vatandar family — Hereditary Offices {Bom. Act 111 of 1874), s- 25 (1) 
— Suit for declaration of rights to represent family — Jurisdiction of civil Court. 

The plaintiff sued for a declaration that the branch of theGavda family which 
he represented was elder thaQ that represented by one of the defendants. The 
object which he desired to obtain by a declaration in that form was to influence 
the Collector in determining whether he should be recognized as the representa- 
tive vatandar in respect of the four annas’ share which theGavda family possess- 
ed in a patelki vatan. 

Held, that the civil Court had no jurisdiction to entertain tbe suit, since the 
declaration sought, if made, would in effect be a declaration of plaintiff’s status 
as representative vatandar. This, however, equally with the duty of ascertaining 
the custom of the vatan as to service was a duty which by s. 25 of tbe Bombay 
Hereditary Offices Act (Bom. Act III of 1874) was imposed on the Collector and 
not upon the civil Court. 

[Disb., 34 B 101 = 11 Bom. L.R. 1339 = 4 Ind. Cas. 833 ; App., 2 Ind. Cas. 242 = 5 N. 
L.R. 79 (81) ; D., 11 Bom. L.R. 1342-N.] 

SECOND appeal from the decision of A. Steward, District Judge of 
Poona, reversing the decree of Rao Saheb D. G. Medhekar, Subordinate 
Judge of Junnar. 

The plaintiff sued fora declaration that tbe branch of the Gavda 
family represented by him was elder than that represented [343] 
bv the defendant. He stated that the Gavda family had a four anoas 
share in the Patelki vatan at Eigaum ; that it was customary for the 
eldest branch to hold that share ; and that fifteen or twenty years 
previously the defendant’s father, taking advantage of the plaintiff 8 
absence from the village, had by false representations got the four annas 
share entered in his name as the representative of the eldest branch of 
the family ; that the defendant’s father was now dead and that he (the 
plaintiff) had applied to the Collector to have his name entered as 
representative of the family and that tbe Collector referred him to a oivil 

Court to prove his right to represent the family. < 

The defendant denied the statements of the plaintiff and pleaded 
that the claim was barred, and was not one which could be entertained 

by a Civil Court. , . , 

The Subordinate Judge found that the plaintiff represented the elder 

branch of tbe family of the parties ; that his cause of action arose when 

the defendant applied to the Collector for the registration of his name as 

representative vatandar after the death of his father ; that the olaim was 

not time-barred and that it could be entertained by a civil Court, He, 

therefore, made the declaration sought for. 

On appeal by the defendant the Judge reversed the decree and 

dismissed the suit, holding that it was not cognizable by a civil Court. 


• Second Appeal No. 666 of 1895. 

(1) Section 25 of the Bombay Hereditary Offices Aot (Bom, Act III of 1874).— 
25. It shall be the duty of the Collector to determine, as hereinafter 
oustom of the vatan as to servioe, and what persons shall be recognized as repreaen 
bive vatandars for the purpose of this Act, and to register their names. 
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The plaintiff preferred a second appeal. 

Narayan M. Samarth , for appellant (plaintiff). — The main question 
is whether a Oivil Court has jurisdiction under the present Vatan 
Act (Bombay Aot III of 1874) to entertain a suit for such a declaration 
as this. We submitthat it has. Under the old Vatan Aot (XI of 1843) 
civil Courts had no jurisdiction to entertain such a suit — Abaji v. Niloji(i); 
Yesaji Apaji v. Yesaji Mhaloji (2). But the present Vatan Act, whioh 
is applicable to the case, has made changes in the old law : see ss. 24 
to 30 of the Aot. Under s. 42 of the Specific Relief Act (I of 1877) we 
are entitled to bring such a suit. The discretion of the [346] Collector 
arises after the civil Court has determined the right of eldership — Rangrav 
Venktesh v. Krishnarav Gopal (3) ; Dadaji v. Bhaskarrav (4). 

Ganpat S. Rao, for the respondent (defendant). — Sections 25 and 26 
of the Vatan Act empower the Collector to inquire into the custom with 
respect to a vatan. Therefore, a civil Court has no jurisdiction to enter- 
tain a suit with respect to a custom relating to a vatan. On the death of 
defendant’s father, who was the representative vatandar, the Collector was 
bound to enter defendant’s name as the representative vatandar — Khando 
Narayan Kulkarni v. Apaji Sadashiv Kulkarni (5) ; Ramchandra v. 
Anant (6) ; Balkrishna v. Balaji (7) ; Govind v. Bapuji (8). 

Further, we submit that on the face of the plaint the claim is time- 
barred. Plaintiff’s cause of action accrued to him when defendant’s father 
was recognized as the representative vatandar fifteen or twenty years 
before the institution of the suit, or when Act III of 1874 came into force. 
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JUDGMENT. 

FaRRAN, C. J. — The plaintiff in this suit sued for a declaration that 
the branch of the Gavda family which be represented was elder than that 
represented by the first defendant Genu. The plaintiff confined his prayer 
to that relief. The object which he desired to obtain by a declaration in 
that form was (as is shown by the statements in the plaint) to influence 
the Collector in determining whether he should not be recognized as the 
representative vatandar in respect of the four annas’ share which the 
Gavda family possess in the patelki vatan at Edgaum. There has been 
no certificate of the Collector put in showing what the custom of the vatan 
as to service is, nor has either of the lower Courts found upon that ques- 
tion. The plaintiff in his plaint alleges that it is customary for the 
representative of the eldest branch of the Gavda family to be the repre- 
sentative vatandar of its four annas’ share. The first defendant denies 
that such is the custom. The Subordinate Judge made a declaration in 
the plaintiff’s favour deeming that it was competent for a oivil Court to 
give the plaintiff relief in that form. The District [347] Judge, holding 
a contrary opinion, reversed the decree of the Subordinate Judge, and 
dismissed the suit. Hence this appeal. 

Now s. 25 of the Bombay Hereditary Offices Act (III of 1874) 
enacts that it shall be the duty of the Collector to determine as therein- 
after provided the custom of the vatan as to service and what persons 
shall be recognized as representative vatandars for the purposes of the Act 
and to register their names. The seotions which follow (26 to 30) lay 
down elaborate rules to guide the Collector in ascertaining what the 

(1) 3 B. H. 0. R. A. 0. J. 842. (2) 8 B. H. 0. R. A. C. J. 35. 

(3) P. J. (1877), p. 98. (4) P. J. (1878), p. 64. 

(5) 2 B. 370. (6) 8 B. 26. 

(7) 9 B. 25. (8) 18 B. 616. 
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custom of the vatan which he is to follow is. When he has ascertained 
it, s. 25 still imposes upon him the duty of determining what person shall 
be recognized as representative vatandar and of registering his name. 

In the present case a declaration of eldership would only assist the 
plaintiff if the custom of the vatan is for the service to be performed by 
the representative of the elder branch. It is conceded that the civil Courts 
have not jurisdiction to enter upon an inquiry whether such is the 
custom of the vatan or not. Assuming that it is, the decree of the 
civil Court declaring the plaintiff to represent the elder branch would be, 
in effect, a decree declaring him to be the representative vatandar in the 
Gavda family. That, however, equally with the duty of ascertaining the 
custom of the vatan, is a duty, which by s. 25 of the Act is imposed on 
the Collector and not upon the civil Court. We.think that the civil Courts 
are not entitled to assume a jurisdiction which the Legislature has entrusted 
toother hands. Th6 law upon the subject appears to us to be accurately 
stated by West, J., in Ramchandra v. Anant (1) in this short sentence — 
“ Bombay Act III of 1874 in giving the Collector jurisdiction to pronounce 
who amongst the vatandars shall be representatives does not give him 
jurisdiction to determine who in disputed cases shall be vatandars within 
the definition given in the Act.” We, therefore, confirm the decree of the 
lower appellate Court with costs. 

Decree confirmed. 


22 B. 348. 

[348] APPELLATE CIVIL. 

Before Sir C. Farran, Et., Chief Justice and Mr. Justice Eosking. 

Baliaramgiri Ramchandragiri InamDAR ( Original Plaintiff ), 
Appellant v. Vasudev Moreshvar Niphadkar and others 
( Original Defendants ), Respondents [31st July, 1896.J 

Landlord and tenant— Inamdar— Notice of relinquishment of land by tenant— Valid notice 
—Land Revenue Code I Bombay Act V of 1879). s. 74 (2 )— Tenant must give vacant 
possession— Remedy of landlord when vacant possession not given — Damages. 

On the 20tb Maroh, 1893, the defendants, who held seven fields as tenants of 
the plaintiff, the inamdar of the village of Kaneri. gave him notice of relinquish" 
ment of six of them. The notioe stated that these six fields were no longer in their 
possession, aod that they would not be responsible for the assessment. The 


* Second Appeal No. 214 of 1896. 

(1) 8 B. 253(26). 

(2) Land Revenue Code (Bombay Aot V of 1879), s. 74 t — 

74. An occupant may, by giving written notice to the Mamlatdar or Mahalkari, 
relinquish bis occupancy, either absolutely or in favour of a speoified person, provided 
that such relinquishment apply to the entire occupanoy or to whole survey numbers, 
or recognized shares of survey numbers. 

An absolute relinquishment shall be deemed to have effect -from the close of the 
ourrent year, and notice thereof must be given before the 31st March in suoh year, or 
before such other date as may be from time to time prescribed In this behalf for each 
district by the Governor in Council. 

A relinquishment in favour of a specified person may be made at any time. 

When there are more occupants than one, the notice of relinquishment must be 
given by the registered occupant ; and the person, if any, in whose favour an ocoupanoy 
is relinquished, or, if such occupancy is relinquished in favour of more persons than one, 
the principal of such persons must enter into a written agreement to beoome the regis- 
tered occupant and his name shall thereupon be substituted in the reoords for that of 
the previous registered occupant. 
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plaintiff notwithstanding brought this suit to recover the assessment for the 
year 1893-91. The Subordinate Judge held that the defendants continued to be 
tenants of the fields in question and were liable to the assessment on the ground 
that the notice of relinquishment did not purport to give vacant possession to the 
plaintiff He thereupon passed a decree for the plaintiff. On appeal the District 
Judge reversed the deoree, holding that the notice was a conditional relinquish- 
ment whioh terminated the tenanoy. On appeal to the High Court. 

Held (confirming the decree of the lower appellate Court) that the defendants 
were not liable to the assessment. 

Seotion 74 of the Bombay Land Revenue Code (Bombay Act V of 1879) only 
deolares the oustomary oommon law on the subject of relinquishment of tenancy. 

[319] A notice of relinquishment is not invalid because it does not purport to 
give and does not in fact give vacant possession to the inamdar. The result is 
the same whether the faot that the possession is not vacant appears on the face 
of the notice or is shown otherwise. 

A tenant giving up demised lands to his landlord is bound to give him vacant 
possession. The result, however, of his not doing so is not to continue the ten- 
ancy, but to oreate a claim for damages on the part of the landlord. The tenant 
is liable in damages to the extent of the loss of rent which the landlord sustains 
during the actual period for which he is kept out of possession and the expenses 
he is put to in recovering possession of the land. 

[R., 12 Bom. L.R. 474 (483) = 6 Ind. Cas. 906.] 
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SECOND appeal from the decision of F. C. O. Beaman, District Judge 
of Thana, reversing the decree of Vadilal T. Parekh, Subordinate Judge 
of Bhiwndi. 

The plaintiff as inamdar of the village of Kaneri sued to recover 
Bs. 85-8-0 as the assessment for the year 1893-94 due by defendants in 
respect of seven fields described in the plaint. 

The defendants alleged that except one field (called Ambashet) they 
had relinquished all the fields in question and that these fields were now 
in the possession of other persons ; that on the 22nd March, 1893, they 
had given the plaintiff due notice of their relinquishment of these fields, 
and they contended that they were, therefore, now not liable for assess- 
ment in respect to them. 

The notice relied on (after stating that the defendants were not in 
possession of the fields except Ambashet and had no interest in them) 
was as follows : — 

“ Therefore we have previously orally and by written notices informed 
you that you should enter such lands as are in any one’s possession in his 
name and levy the assessment from him ; but as there is ill-feeling between 
you and us, and as the other sharers are colluding with you, you are trying 
maliciously to hold us responsible and liable for the assessment due on 
most of the land in Shivaram Chimnaji’s khata. This is not proper and 
is illegal. Therefore we now inform you that we have in our possession 
and ownership only the field Ambashet out of all the lands in Shivaram’s 
khata, and we are willing to pay the assessment thereon, but you do not 
accept it, and demand from us the assessment for all the lands. Therefore 
we are not liable for the costs thereof. The land except Ambashet is not 
owned by us and is not in our possession. We have also not taken the 
produce of the land and are not doing so. You are aware of this. You 
should manage to have the land entered in the name of whoever may be 
in possession of the s&me and recover [330] the assessment from him, or 
you should get the lands vacated and let them to any one else. You 
should make whatever arrangement you think proper. We have no objec- 
tion thereto. We are not responsible for the assessment of the lands or 
any expenses connected therewith. Be this known to you.” 
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The Subordinate Judge found that the defendants were liable to pay 
the assessment and awarded the claim. 

On appeal by the defendants the Judge reversed the decree. He held 
that the defendants having relinquished the land by tbeir notice dated 
20th March, 1993, they were no longer liable to assessment. The follow- 
ing is an extract from his judgment : — 

“ The plaintiff is inamdar, and the defendants in respect to all the lands 
which they do hold are sutidars or mirasidars, — that is to say, they bold 
permanently on condition of paying the assessment. Some years ago the 
plaintiff enhanced the assessment, and there was litigation between him 
and the present defendants, as a result of which it was held that he had a 
right to enhance, and that the defendants were bound to pay bim that 
year’s assessment. Since then a new point has arisen. The defendants 
now deny that (with the exception of one field about which there is no 
appeal) they are in possession of any of the land in suit. And they 
say further that as in March, 1893, they served the plaintiff with a 
notice, amounting to an absolute and unqualified relinquishment, he 
cannot sue them for the assessment for 1893-94. I think that con- 
tention must prevail. It is true that s. 74 of Act V of 1879 does not 
apply to villages which have not been surveyed. But there is equally 
no question but that if it did apply, and the notice in question (receipt of 
which is not denied) had been served on a Mamlatdar or Mahalkari, it 
would have been sufficient to discharge the defendants from all further 
revenue demands on the holding. The contention is that sinoe the inam- 
dar has not been empowered under s. 88 of the Land Revenue Code to 
receive relinquishments under s. 74, the defendants gained nothing by 
their notice, and were bound to hold over until the landlord chose to release 
them. This appears to be an untenable position.” 

The plaintiff preferred a second appeal. 

Narayan G. Chandavarkar, for the appellant (plaintiff). — The Judge 
erred in holding that the notice (Ex. No. 22) given to us by the defend- 
ants was a valid relinauishment of their rights and liabilities. Section 74 
of the Land Revenue Code is not applicable to the present case ; but in 
any case the defendants cannot claim protection under it, because a tenant 
cannot relinquish his tenancy in favour of another person and force 
another tenant on the landlord. 

[351] Mahadev B. Chaubal , for the respondents (defendants). — The 
real point in the case is as to the effect of the notice of relinquishment 
(Ex. No. 22) which we gave. We gave three notices informing the 
plaintiff that we were nob willing to cultivate the lands. A landlord 
cannot recover rent from his tenant after the tenant has given notice of 

relinquishment. . 

Narayan G. Chandavarkar , in reply. — Tbe defendants’ notice of 
relinquishment does not absolve them from liability. They ought to 
have given possession to us. Further, the notice is not legal, because it 
relates only to six out of the seven fields of which the defendants are in 
possession — Subrav v. Ratnushet (1) ; Nana v. Annapa • (2). 

JUDGMENT. : 

FARRAN, C. J. — The question for determination in this appeal is 
whether tbe defendants are liable for the assessment on the seven fields 
described in the plaint for the year 1893-94 notwithstanding their having 

(1) P. J. (1882), p. 167, • (2) P. J. (1689), p. 14. 
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given the plaintiff the notice, dated the 20th March, 1893, which. has been 
put in as Ex. No. 22. 

In the year 1886, the plaintiff, who, as priest of the temple of Shri 
Vajreshwari, is inamdar of the village of Kaneri, sued the defendants and 
other persons for enhanced assessment on the above fields and other land. 
The defendants in answer alleged that they were mirasi tenants in 
possession of the fields, and were not liable to have the assessment upon 
them raised. The ultimate result of the suit in appeal was that the defend- 
ants were decreed to pay Rs. 85-8-0, the enhanced assessment on the 
fields for 1885-86 (Ex. Nos. 24 and 25). There was no decision oome to 
in that case as to the tenure upon which the defendants held the fields. 
The Distriot Judge in the present case has treated them as having held 
the fields on mirasi tenure. 

After the decree in 1885-86 the plaintiff recovered the enhanced 
assessment on the fields from the defendants down to and including the 
year 1892-93. The defendants during the last three or four of these 
years unsuccessfully resisted the plaintiff’s demand for assessment on the 
ground that they were in possession [352] of odo only of the seven fields, 
but the plaintiff, with the assistance of the Revenue authorities, recovered 
the assessment on them all. Eventually the defendants on the 20th 
March, 1893, gave the plaintiff the notice of that date, the effect of which 
we have now to consider. The present suit is brought by the plaintiff to 
recover from the defendants the enhanced assessment on the seven fields 
for the year 1893-94. 

We agree with the Distriot Judge that, although Bombay Act V of 
1879, s. 74, does not apply to the fields in question, they being situate in 
an unsurveyed village, it was competent to the defendants by a proper 
notice to the inamdar given at the proper season to relinquish their holding 
and cease thenceforth to be liable for the assessment. There being no 
covenant entered into by the defendants to continue to hold these fields for 
a fixed period, and not being adscripti glebes bound to remain indefinitely 
the tenants of the inamdar, they were entitled by a legal notice to terminate 
the relationship of tenants and landlord between them. Section 74 of Act 
Y of 1879 only gives definiteness to the customary common law upon this 
subject. The contrary was not indeed contended before ug, although it 

appears to have been argued on behalf of the inamdar-plaintiff in the 
lower appellate Court. 

The only question (apart from the retention of one field by the defend- 
ants which gives rise to different considerations) which we have to 
determine is whether the notice is a sufficient notice of relinquishment 
It is not disputed that it was given at the proper season of the year or that 
it was a timely notice for the year 1893-94. In terms it is an absolute and 
unqualified notice. After stating that the defendants were not in posses- 
sion of the fields (except one Ambashet), and had not taken their produce 
and had no interest in them, it continues [His Lordship read the notice 
and continued.] 

The Subordinate Judge treated the defendants as the continuing 
tenants of the plaintiff on the ground that the notice does not pur- 
port to give vacant possession of the six fields to the plaintiff. The 
Distriot Judge considered it to be an unconditional notice of relin- 
quishment which terminated the tenancy of the defendants. [353] He 

possession not being given; 
The defendants in their written statement say that three of the fields 

Shingale, Wawe and Bag, belong- to Keshav Narayan, and that three 
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of them, Hira. Maind and Chari, belong to Pandurang Dinkar, and 
at the hearing they called Keshav to state that he was in possession of 
the three fields said to be in his possession. He is a relation of the 
defendants. Though there is no finding of the District Judge upon the 
point, it must, we think, be taken as a fact that the defendants did 
not give vacant possession to the plaintiff when they gave the notice ]ust 

referred to. . , 

It appears to us that the notice is in terms an absolute relinquish- 
ment by the defendants of all interest in the six fields, and that it is not 
the less so because it states that the defendants had not been m posses- 
sion of the fields. It leaves the field at the unqualified disposal of the 
inamdar in so far as the defendants are concerned, and is thus a notice as 
defined in the cases of Venkateshv. Knshnaji (1) and Balajiv. Bhikaji u). 

The question thus arises whether a notice of relinquishment is invalid 
if it does not purport to give and does not in fact give vacant possession 
to the inamdar. It does not seem to us to affect the legal aspect of the 
case whether the fact that the possession is not vacant appears on the 
face of the notice or is shown otherwise. The legal result must, we thin , 
be the same in either case. There can, we think, be no doubt that a 
tenant giving up demised lands to his landlord is bound to give him vacant 
possession That is the law in England even in the case of a demise by 
parol Where there is no express stipulation to that effeot made at the 
time of the letting of the land, it will be implied as one of the .term. .of 
such letting — Henderson v. Squire (3) The same must, we think, be the 

1 in India 

aW The question, however, still remains. What is the resuH of not giving 

^ -o T\r\aa if r>nntiinu6 the tenancy indefinitely, or cogs 
vacant possession ? Does rt oonhnna U* ^ ^ laBdlord , Tbe 

it give rise to a claim for damages^ ^ ^ q{ Henderson 

latter appeals 0 " . [334] t he tenant had underlet a part, of the 

premises anTthe under-tenant refused to vacate at; the termination of the 
premise , The landlord recovered possession by ejectment. The 

principal tenancy. Te damage8 fco the extent of the loss of rent 

“ W the landlord lusti^ durfng the actual period for which 

which t nossession and the expenses he was put to 

he was kept samQ ^ ghould> wQ think| b e 

m ejecting present. It would be unreasonable to hold 

Uke the ^ defendants, liable for rent perpetually, because 

fhl fc Inimdar does not choose to demand or recover possession from 
the ina Pandurang if be does not desire to treat them as his 

f nlnts a if they refuse to vacate at the request of the defendants, 

^ffinnlfc to see how the defendants after the notice could force them 

lo do SO There is no findlug by the District Judge how these meu go 

into Possession, whether with the consent or against the wish of the 

defendants or whether they are or are not willing to vacate the fields^ 

The Subordinate Judge appears to think that they may be holding on 

behalf ^of the defeudalts "but he has not found to thtf rfW that 

aspect of the case does not appear to have b ® e ^P re . se tfc b ‘ d h dea lt with 
Tudge. It would have been more desirable if the latter had 

this question of non-vacant possession, but as his judgmen 

aUude to it we mu8 t presume that it cannot have been pressed upon him. 


U) 8 B. 160, 


(2) 8 B. 164. 
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. ^is * 8 n °fc a suit for damages for not giving up vacant posses- 
sion, but to recover assessment from the defendants as if they had given no 
notice of relinquishment, we do not think it necessary, in the view which 
we take of the law, to remand the appeal for further inquiry upon that 
point. The conclusion which we have oome to does not appear to us 
to be at variance with Subrav v. Ratnushet (1) followed in Nana v. 
Annapa (2). 

The question whether the notioe is bad on the ground that it relates 
to six only out of the seven fields is one upon which the plaintiff did not 
apparently rely in either of the lower Courts. The holding is only joint in 
the sense that these seven fields with other fields once stood in the khata 
of Shivram Chimnaji. No [355] other connection is shown between 
the fields. The objection was not mentioned by the learned pleader for 
the appellant in his opening speech. He only incidentally referrred to it in 
his reply to meet the argument of the learned pleader for the respondents. 
We do not think that under all the circumstances of the case we ought to 
consider the objection in second appeal when raised there for the first time, 
or to remand the appeal for the lower Court to consider it. We accordingly 
•confirm the decree with costs. 
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ORIGINAL CIVIL. 

Before Sir C. Farr an Kt., Chief Justice , and Mr. Justice A. Strachey. 


Fardunji Merwanji Banaji and others ( Appellants ) v. Mithibai 
AND others (Respondents) * [12th November, 1897.] 

Agreement — Construction— Gift to the Jieirs of A from generation to generation. 

The membora of a Parsi family, the heirs of one Framji Cowasji Banaji, 
deceased, entered into an agreement dated the 24th May, 1851, by whioh they 
agreed that the remaining income (after paying the deceased’s debts) of a certain 
estate which had belonged to the deceased, oalled the Powai estate, situated in 
the island of Salsette, should be appropriated in certain shares among them- 
selves as heirs of the deceased and “ after their death their shares are to be enjoyed 
and received by their heirs and children from generation to generation for ever. ” 
In a previous suit (I.L.R., 6 Bom., 151) it was decided that under this agree- 
ment the signatories thereto took only a life interest in their respective shares. 
In the present suit it was contended and was held by the Division Court that 
the subsequent gift to the “ heira and children (of the signatories) from generation 
to generation for ever ” was void as infringing the rule against peroetuities. On 
appeal. 

Held, that the settlement in favour of the heirs and children of each signatory 
was in law a valid settlement and not void as creating a perpetuity. In the 
absence of words in the oontext showing that they were intended to take less, 
the respective heirs and ohildren of the signatories took an absolute estate. 

[358] A gift to the heirs of A from generation to generation confers on them 
when ascertained the same estate as if the gift were to X and Y, the heirs of a 
nominatim. 

THIS suit was filed by the plaintiff Mithibai and others for th© 
administration of the estate of her father-in-law Framji Cowasii Bomanii 
who died in February, 1851. 


• Suit No. 877 of 1870. Appeal No. 954. 

(1) P. J. (1882), p. 167. ( 2) P. J. (1889), p. 14. 
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He bad left a will and codicil, dated respectively the 5th July, 1828, 
and 15th December, 1831. Subsequently, however, to their execution he 
had become possessed of a large property called the Powai estate situate 
in tbe island of Salsette, and neither the will nor the codicil contained 
any residuary devise, so that he left the Powai estate undisposed of and 
also some immoveable property in Bombay and a considerable amount of 
moveable property. The Powai estate had been granted to him, his heirs* 
executors, administrators and assigns for ever by the East India Company 
under an indenture dated 15th February, 1837. The deed contained a 
covenant by him for himself and his heirs, executors and administrators 
that be and they would, out of the income of this estate, provide a supply 
of water for the use of the poor of Kamathipura in Bombay, and 
accordingly it appeared that at the date of the family arrangement 
hereinafter mentioned (24th May, 1851) the said estate was vested in 
trustees for the purpose of keeping up this charity and also a fire temple. 

The said Framji Cowasji Bomanji left him surviving his widow 
Buchubai ; three sons, viz., Jehangir (husband of the plaintiff Mithibai), 
Pestonji and Nanabhai ; three daughters, viz., Ratanbai, Navazbai and 
Perozbai ; and several grand-children by three other daughters, Gulbai* 
Meherbai and Maoekbai, all of whom had predeceased him. . 

Disputes arose in the family as to the distribution of his property, 
and to pub an end to them a family arrangement was entered into on the 

24th May, 1851. ,. 

The following clauses of the said agreement are the only portions 


material to this report : — _ .. _ ... , 

"7 As to all the debts due by the late Sett Framji Cowasji deceased 

(the proceeds of) the sale of his landed estate in Bombay and the amount 

of insurance of the ship Buckinhamshire destroyed by fire having been 

collected, and furniture and other goods and effects naving been sold, and 

such outstanding debts as [357] may be due by different persons having 

been collected, his creditors should be paid; but on selling l and co looting 

all the above (property) should all tbe creditors be not paid in full, then 

there are six viUages, inclusive of Powai in Salsette, belonging to the 

deceased, which have been obtained from Government rent-free for ever. 

Out of the income of these villages in tbe first place water should be 

supplied for the use of the poor community of Kamathipura in Bombay, 

which the late Framji Cowasji Sett, deceased, has been supplying from 

the voar 1824 A. D. out of the well in his Girgaon oart, called Mugbbat , 

and in order that this charity may continue for ever, a trust-deed in 

English, dated the 30th September, 1837, has been made for drawing 

Rs 2 400 namely, fcweutv-four hundred, annually out of the income ot tbe 

villages inclusive of Powai ; and the English Government has been 

appointed trustees therein, with a view that should the heirs of the decease 

be unable to supply the water properly, then Government, the trustees, 

having drawn out of the income of the village of Powai the abovemention* 

ed sum of Rs. 2.400 every year, are to conduct and preserve that chanty 

work for ever. Therefore, after the amounts of these charges of the karkuns 

and sepoys and other charges of the villages inclusive of Powai have been 

deducted from the amount of the income, the surplus, whatever it may do, 

should be paid in the best possible way to the creditors in partpaymena 

of the interest ; and in case there be any surplus the same should be pat® 

to them in equal proportions in part payment of th^r principal, 

the debts of the late Framji Cowasji, deceased, are discharged. P y 

are to be truly made out of this income. 
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" 8. Besides the above six villages inolusive of Powai (free from 1897 
payment of any tax) there are in Salsetfce two other villages, Vikroli and Nov. 12. 
Kanzoor, adjoining Poway whioh were farmed from Government for ever 

on the day of 18 on agreeing to pay annually, Rs. 1,000 for ORIGINAL 

rent. After paying which sum of Rs. 1,000, as well as the amount of CIVIL, 
other expenses of the said villages out of the annual income of tbe said 
villages, a sum of Rs. (2,500), namely, twenty-five hundred per aunum out 
of the remaining income has been bestowed by the late Sett Framji 
■Cowasji, deceased, for defraying the current expenses of the late Bawa 
Cowasji Byramji’s Atush Byram or fire temple in Bombay : it has been 
directed to be paid to the managers of the said fire temple, for the purpose 
of defraying its current expenses, for which a separate trust-deed was 
executed in English od the 12th day of July, 1849, by the late Sett Framji 
Cowasji, deceased ; and according to what is therein written, a sum as far 
as Rs. 2,500 is to be paid from the revenue of these villages ; should the 
income of the said two villages be insufficient to make up the above men- 
tioned sum of Rs. 2,500 the deficiency, whatever it may amount to, is to 
be made up by the income of Poway and its adjoining villages as therein 
directed ; and should there be any surplus it should be added to the income 
of the villages of Poway and should be appropriated as stated in the above 
mentioned para. 7 towards the payment of the deceased’s creditors, which 
we, all tbe undersigned, are truly to agree to and to abide by. 

[358] “ 9. We, all the undersigned, heirs of the late Sett Framji 
Cowasji, deceased, have by our unanimous consent acknowledged and deter- 
mined by this writing the undermentioned persons to be the heirs of the 
said Framji Cowasji, deceased ; the particulars of their names and tbe 
manner in whioh it is agreed their shares are to be paid are as follows, 
viz . : — 

“ (25) Twenty-five cents to Bai Buchubai, the widow of our late 
patron Framji Cowasji, 25. 

“ (50) Fifty cents to be divided equally among the sons who are 
living; the particulars whereof are as follows, viz., Jehangir Framji, Pes- 
fconji Framji and Nanabhoy Framji, 50. 

“ (25) Twenty-five cents to be divided in equal shares among the 
living daughters and the heirs of the deceased daughters — Bai Ratnabai, 
the widow of the late Nusserwanji Rustomji Bali Homaji, deceased, 

Bai Navazbai, the wife of Dhunjibhoy Byramji Rana ; Bai Perozbai, 
the wife of Ardasir Cursetji Sett. The late Gulbai, deceased, wife of 
the late Dhunjibhoy Nusserwanji, deceased, is dead, and her daughter 
Hirabai is at present her heir, and she is the wife of Sorabji Pestonji. 

The late Meherbai, deceased, the wife of Pestonji Nowroji, is dead, and 
her heirs are her two sons, Ardasir Pestonji and Nowroji Pestonji ; and 
these sons are at present young and are living with their father Pestonji 
Nowroji ; and having appointed along with their father and guardian two 
other persons as trustees, and the amount of tbe share of these young heirs 
until such time as they come of age having been duly guaranteed, that is to 
say, having been invested in Government papers, the accumulating interest 
is to be added thereto, and their shares should be paid to them as they 
respectively come of age. The late Manekbai, deceased, the wife of Dadabhoy 
Rustomji, is dead, and her heirs are her daughter Sirinbai and her sonKaikh- 
usru ; but those children are at present young and are living with their father 
Dadabhoy Rustomji, and having appointed along with their father and. 
guardian two other persons as trustees the amount of their shares of tbeso 
young heirB, until such time as they come of . age having been duly 
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1897 guaranteed, that is to say, having been invested in Government papers, the 
Nov. 12. accumulating interest is to be added thereto and their shares should be paid 
- — to them as they respectively come of age. 

ORIGINAL “ According t,o these particulars 100 namely one hundred cents are to 
CIVIL, be apportioned among Buchubai, the three sons, the three living daughters 

and the children and beirs of the three deceased daughters, agreeably to 

22 B. 893. t | ie s h ares of the heirs settled above. 

“11. After paying in full, agreeably to what is written above, all 
the creditors of the late Sett Framji Cowasji, deceased, out of the income of 
tbe Powai estate of the late Sett Framji Cowasji, deceased, as written 
above, out of tbe remaining income whatever ' it may come to, after 
paying for the two charitable works, namely, supplying water and tbe 
management of tho fire temple for which trust-deeds have been 
made, agreeably to and as mentioned in paragraphs 7 and 8 and after 
deducting the amount of the expenses of those villages, the remainder 
is to be [359] apportioned to the above-mentioned heirs agreeably to the 
shares mentioned above ; but after their death their shares are to be enjoyed 
and received by their heirs and children from generation to generation for 
ever; no other person shall make any claim or demand whatsoever thereon , 
and should any male or female heirs give away his, her or their share 
to a stranger or to any improper person, the same should not take effect ; 
and we, all the heirs, do agree by this writing, that should anything of this 
kind be done, it is to be all null and void, and is truly to become void ; and 
should any of the undermentioned heirs or their heirs and children die here- 
after without issue, then his or her share is truly to go to the surviving male 
and female heirs ; and my {Buchubai' s) share too after my death is truly to 
go to the male and female heirs settled above ; and in the event of their 
death, to their children and heirs in the manner written above. This we, 
all the undersigned heirs, concurring with one another are truly to abide by. 
Should we or our children and heirs novv or hereafter make any alterations 
or deviations therein, or make any claim or demand thereon, it is to be truly 
null and void ; moreover, the authority for the management of the estate 
of the late Sett Framji Cowasji, deceased, whatever it may be, and the 
income of the villages in Salsette inclusive of Powai and the management 
and the taking care thereof, and for the management of the supply of water 
for charity from the Girgaon oart to the poor of the Kamathipura in 
Bombay belongs to us, Pestonji Framji and Nanabhoy Framji, the execu- 
tors and heirs appointed in the said will of the late Sett Framji Cowasji, 
deceased ; and in the event of the death of either of them, one of bis sons 
and beirs is to be appointed by the other, and so, from generation to gene- 
ration, who is to do all the business agreeably to what is written above. 
Should any one die without appointing any one out of his sons as his 
beirs, then his eldest son, whoever he may be, is truly to join in conduct- 
ing all tbe management on behalf of his father, agreeably to what is 
written above, and is truly to give and receive what is due to any from 
the other heirs appointed by this writing. Agreeably to what is written 
above nc other heirs have any authority in this matter, and should any 
one whatsoever raise any olaim or demand whatsoever thereon at any 

time it is truly to be null and void. 

“ 14. As tbe late Sett Framji Cowasji, deceased, had himself no- 
right either to sell or mortgage the villages and tbe estate in Salsette 
belonging to our patron the late Framji Cowasji, deceased, consequently 
none can ever exercise such a right over the same in any respect, but we, 
the undersigned heirs and our successive heirs, do agree that we are in no 
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wav able either now or at any time hereafter to sell or mortgage the said 
estate in Salaetfce. But in addition thereto, agreeably to what is written 
in the above paragraph in this writing, it is agreed that the claim of 
inheritance of us, the undersigned heirs of our patron the late Framji 
Oowasji, deceased, is to be received out of the income of this estate. As 
to that claim we, the undersigned, all the heirs of the late Sett Framji 
Gowasji, deceased, and our successive heirs, do agree that the claim of each 
of us separately over the above-mentioned income is not in any way to be sold 
or to be given in writing to any one now or hereafter by any one of us or any 
of our succesive £360] heirs , and should any one do any such thing it shall 
truly be null and void. By this writing our respective shares after they 
shall have come into our hands may be used and enjoyed by us in any 
way we like ; but agreeably to this writing we are not to sell or give away 
in writing our prospective income to anybody which we all are truly to agree 
to and abide by agreeably to this writing.” 

The present suit was based upon this family agreement, and the 
plaintiff prayed ( inter alia ) that the rights and interests of the plaintiffs 
and defendants under it might be ascertained and declared ; that accounts 
might be taken and the estate distributed, &c., &c 

On the 24th February, 1872, tbe suit came on for hearing, and by 
consent it was declared that the parties were entitled to have tbe estate 
ascertained and distributed under the said family agreement and that the 
said agreement was binding upon them ; and the matter was referred to the 
Commissioner to take the accounts and to ascertain and report as to the 
shares to which the parties were respectively entitled. 

In 1873, Nanabboy (a sou of Framji Cawasji), one of the signatories 
to the said agreement, sold his share and interest in the estate to one 
Harivalabdas Kaliandas, and the question shortly afterwards arose as to 
the nature and extent of the interest taken by Nanabhoy and the other 
signatories under the agreement. In 1881 the question came before 
Bayley, J., who held that under tbe terms of the agreement the signatories 
took only a life-interest in their respective shares (see Mithibai v. Limji 
Nowroji Banaji (1). On appeal that decision was confirmed (2). 

The taking of accounts was subsequently proceeded with, and on tbe 
14th July, 1884, the Commissioner made his report. A? already mention- 
ed, Nanabhoy, one of the signatories to the agreement, had sold his interest 
to Harivalabdas Kaliandas, who had since died, and the right to Nana- 
bhoy’s share had devolved on Narandas Kaliandas, the brother of 
Harivalabdas. Narandas filed exceptions to the report, raising the question 
as to the devolution of the shares specified in the agreement subsequently 
to the Iife-intere3t8 of the signatories thereto. The matter came again 
before Bayley, J., who on the 1st March, 1887, £361] held that the limi- 
tations in the agreement subsequent to the life-interests given thereby to 
the signatories were void as infringing the rule against perpetuities, and 
that consequently there was a resulting trust of the respective shares to 
the heirs of Framji Cowasji. 

The following are extracts from his judgment : — 

“ On the argument of the exceptions before me it was contended by 
the learned Advocate-General on behalf of Narandas Kaliandas that, 
assuming Nanabhoy Framji only took a life-estate, everything beyond that 
is bad as tending to create a perpetuity ; in other words, that tbe true intent 
of the parties to the agreement of the 24th May, 1851, was not to dispose 

(1) 6 B. 606. (2) 6 B. 161. 

823 


1897 

NOV. 13. 

Original 

Civil. 

22 B. 366. 


22 Bom. 362 


INDIAN DECISIONS, NEW SERIES 


[Yol- 


1897 

NOV. 12. 


Original 

Civil. 

22 B. 353. 


of the estate itself, but to enable them and their descendants to enjoy the 
profits of the Powai estate in Salsette for ever ; whilst Mr. Lang and 
Mr. Starling on behalf of their respective clients urged that the parties 
intended to divide the estate itself among themselves and their descend- 
ants, and consequently that those who come immediately after the respec- 
tive life tenants took absolute estates equivalent to estates in fee simple. 
The point for decision appears to present no serious difficulty, the manifest 
intention to be collected from the provisions of the family agreement of 
24th May, 1851, being, in my opinion, quite clear. 


" The learned Advocate-General, on behalf of the defendant Narandas 
Kaliandas, relied strongly on the decision in March, 1885, of the Privy 
Council in the case of Sookhmcy Chunder Dass v. Srimati Monohurri (1) 
where, it appearing that a Hindu testator’s intention was that his estate 
itself should not be disposed of, but to make a gift simply with reference 
to the enjoyment of profits, the object being to create a perpetuity as re- 
gards the estate amd to limit for an indefinite period the enjoyment of the 
profits, it was held that by Hindu law the whole will was invalid. Their 
Lordships say at pages 109 and 110: ‘It is true, if the bequest had been 
of rents and profits, and it appeared that it was the intention of the testa- 
tor to pass the estate, those words would be sufficient to do it ; but what 
their Lordships have to do is to find the intention, looking at the whole 
of the provisions of the will ; and they gather from those words that it 
was not his intention to pass the estate. The provision afterwards against 
alienation further confirms this. It is not a case where the testator has 
express'd an intention to pass the estate, has added a clause against 
alienation, in which case the clause against alienation would be void, 
but the provision here against alienation is confirmatory of the other part 
of the will.’ In the agreement here there isalso a clause against alienation 
— cl. 14, which has the following terms. [His Lordship read cl. 14 (2) 
and continued ] 

” All that the signatories and their heirs are to receive is the remain- 
ing income of the Powai estate after the yearly burthens imposed by the 
trusts, which are [362] to continue for ever, have been discharged. The 
agreement does not pass or give away the estate to any one. That had, 
in the opinion of the signatories, been already vested by the trust deeds 
in the trustees. Assuming, therefore, as after the decision in the Court 
of Appeal this Court is bound to assume, that the parties to the agreement 
of the 24th May, 1851, took life interests in the property mentioned, the 
question arises whether all the limitations, subsequent to such life interests, 
are not void as infringing the rule agamst perpetuities which, it is contended, 
is applicable to the Parsi signatories to that dooument. As the Judges of 
the Court of Appeal said (I. L R., 6 Bom., at p. 164) in the present case 
‘the lands are outside the jurisdiction of the High Court and the question 
is as to the construction to be placed on an agreement entered into by 
persons assumed to be the heirs of the testator at p. 162 they said : As 
the contract relates to immoveable property outside the territorial juris- 
diction of this Court, the rights of the parties must, according to the well 
established rule, be determined by the lex loci rei sitce. This rule would 
be applicable both as forming part of the English law which, as stated by 
the Chief Justice in Nowroji v. Rogers (3), has always been the law appli- 
cable to Parsis in this Court, subject to certain statutory and other 
exceptions or as the well established rule of jurisprudence adopted by all. 


(1) 12 I. A. 103 = 11 G. 684. (2) Supra, 22 B. p. 359. (3) 4 B.H.O.R, O.O f J. 1. 
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writers on the subject. Much learned argument was addressed to us as to 1897 
what is the lex loci of the mofussil. We do not, however, think it necessary Nov. 12 . 
to come to any distinct ooQolusion on this question which has ocoupied 
the attention of so many learned Judges with such varied results. In the ORIGINAL 
view we take of this case, it becomes unnecessary to determine whether OlVIL. 
iihere be any lex loci properly so oalled in the mofussil, or if there be, 22 3g0 

whether it is the English law in some modified form or the regulations ; 
as we cannot doubt that even assuming English law to be the lex loci in 
the mofussil, or that at any rate it must be applied in this Court in the 
absence of any lex loci, the English law so to be applied cannot include 
the rule in Shelley’s case * * * * 

" Now in the recent argument before this Court neither Mr. Lang 
nor Mr. Starling suggested the existence of any Act of Parliament or 
regulation or any special law or usage applicable to lands held by Parsis 
:in the island of Salsette. The main question debated was, did fcbe parties 
to the agreement of the 24th May, 1851, intend and purport by it to dis- 
pose of and divide the Powai estate itself, or did they intend and purport 
by it to divide the profit and increment of it among themselves and their 
descendants? It appears to me, therefore, that I have to ascertain whether 
according to English law, or rather according to so much of it as is ad- 
ministered to Parsis in this Court, effect can be given to the evident inten- 
tion of the parties to be collected from the various portions of the agree- 
ment itself. After giving the matter the best consideration in my power, I 
entertain no doubt that all the limitations of the remaining income of the 
villages in Salsette inclusive of Powai after the life interests [363] therein 
given to the signatories of the agreement of the 24th May, 1851, are illegal 
and void as infringing the rule against perpetuities, a rule which in my 
opinion is applicable to the agreement in question and to that portion of the 
income of the estate in Salsette with which it professes to deal. * * * 

“ For the above reasons and applying the principles of the authorities 
I have oited, as far as they are applicable to the circumstances of the case 
before me, and adopting, as I am bound to do, the decision of the Court 
•of Appeal in February, 1882, that those who signed the agreement of the 
24th May, 1851, took under it life interests, I hold that all the subse- 
quent limitations are void as infringing the rule against perpetuities. The 
consequence is that after such life interests there was a resulting trust in 
favour of the signatories to that document, or, to speak more accurately, 
in favour of the heirs of Framji Cowasji (who, as presently to be noticed, 
died intestate as to the Salsette estate) as declared by the agreement of 
the 24th May, 1851, and by the consent decretal order of the 24th Febru- 
ary, 1872, by which decretal order it is declared that the agreement dated 
•the 24th May, 1851, in the plaint in this suit mentioned was and is now 
a binding and valid agreement between the parties thereto and doth order 
and decree the same accordingly. As pointed out in my former judgment 
(I.L.R., 5 Bom. 509), neither the will nor the codicil of Framji Cowasji 
contained any general devise of his residuary estate, and there were no 
-words in either of those documents sufficiently largs to include the Poway 

estate 1 As to that estate be consequently died intestate. 

* * * * * * 

“ The defendant Narandas Kaliandas, as the present assignee of the 
'Share of Nanabhoy Framji, will, of course, take all that Nanabhoy Framji 
would have taken or may hereafter be found entitled to take as one of the 
•heirs of Framji Cowasji. The third objection taken by Narandas Kaliandas 
<to the report of the Acting Commissioner must accordingly be allowed,” 
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His Lordship directed certain further accounts to be taken and referred 
the matter back to the Commissioner. 

On the 29th April, 1895, the Commissioner made his final report,, 
which was confirmed by the Court on the 16th June, 1896. 

The case came before tbe Court (Tyabji, J.) on further directions 
and costs on the 12th November, 1896, and the final decree was made. 

The appellants appealed on the following grounds : — 

1. That the said decree is erroneous, inasmuch as it was based on the 
order of the Honourable Mr Justice Bavley made herein on the 1st day of 
March, 1887, against which order the appellants herein desire to 
complain. 

[364] 2. That the said order is wrong in that it declares that the 
limitations in the family agreement of the 24th May, 1851, subsequent 
to the life interests of the signatories, are null and void, and that there 
was a resulting trust in favour of the heirs of Framji Cowasji, deceased, 
as declared by the said agreement in respect of the estate, created under 
such void limitations. 

3. That tbe said subsequent limitations ought not to have been 
held to be void in toto. 

4. That it ought to have been held that the signatories to the said 
agreement were not entitled to any further interest or estate in the 
subject-matter of the said agreement over and above their life estate- 
secured to them by the said agreement. 

5. That it ought to have been declared that on the death of each 
of the signatories of the said agreement, his or her heirs became absolutely 
entitled to the corpus of the property in which the deceased signatory 
had a life estate. 

6. That it ought to have been declared that no signatory had any 
right to affect the corpus of his or her original share under the said 
agreement by a will or testamentary writing. 

Some of tbe plaintiffs filed cross-objections to the decree. 

Starling and Jardine, for the appellants— This appeal is really against- 
the order made by Bayley, J., ° n 1st March, 1887, although in form 
against the final decree of the 12th November, 1896. We contend that 
there was no resulting trust after the life estates given to the signatories as 
held by Bayley. J., but that after the life estates the heirs of tbe signatories 
took the respective shares in fee under the terms of the family arrangement 
of 1851. They cited Thakur Harihar Buksh v. Uman Per shad (1) ; In re 
Ridley ; Buckton v. Hay (2). 

Lang (Advocate- General) and Lowndes for some of the respondents- 
contended that an appeal from the order of Bayley, J., in 1887 was too late. 
They cited Rahimbhoy v. C. A. Turner (3). On tbe main question they 
cited Game v. Long (4) ; Thomson v. Shakespear (5). 

Mankar and J.E. Modi, for other respondents, cited Sookhmoy Ghunder 
v. Srimati Monchurri ( 6) ; Ganendro Mohun Tagore v. Juttendro Mohun 

Tagore (7). . , ,, 

[365] Robertson and Davar for other respondents cited Theobald on 

Wills, p. 482. 

Jardine . in reply as to the right to appeal, referred to Mahant 
Ishvargar v. Chudasama Amarsang (8) ; Aben v. Gassirao (9). 


(1) 14 I, A. 7 (16). (2) 11 Ch. D. 645. 

(4) 2 DeG. F. and J. 75. (5) 1 DeG F. and J. 899. 

(7) 12 B.L.R. O.OJ. 1 (ID. (8) 8 B. 548. 
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JUDGMENT. 

FARRAN, C.J. — The prinoipal question which has been argued before 
us upon this appeal is whether the declaration in the order of Mr. Justioe 
Bayley of the 1st Maroh, 1887, “ that the limitations in the family 
agreement of the 24th May, 1851, contained subsequent to the life interest 
of the signatories to the said agreement in the Powai estate, were and are 
void, and that there is a resulting trust in favour of the heirs of Framji 
Cowasji, deceased, as declared by the said agreement in respect of the 
estate created under such void limitations,” is a correct declaration of the 
rights of the persons described in the family agreement as the “ heirs and 
children ” of the signatories to it. 

The order in which the above declaration is contained was made 
upon objections to a report of the Commissioner on matters referred 
to him by the decretal order of the 24tb February, 1872. It directed 
additional inquiries and accounts. These inquiries and accounts were 
accordingly taken, and tbeir result was embodied in a report dated the 29th 
April, 1895. A decree upon further directions was passed upon that report. 
The learned Judge who passed the decree adopted the declaration to 
which we have referred and passed the decree in accordance with it, deem- 
ing that it was binding upon him as the decision of a Judge of co-ordinate 
jurisdiction. The present appeal is from that decree in form, but in 
substance it seeks to review the declaration made by the order of the 1st 
March, 1887. 

A preliminary objection arises and has been taken that the appeal 
does Dot lie, inasmuch as it ought to have been made from the order of 
the 1st March, 1887 (which would be now too late) and not from the decree 
which adopts tbe order and its consequences. We think that the appeal 
lies in its present form. The original decretal order referring the suit 
to the Commissioner was doubtless a decree within the terms of s. 2 
of the Civil Procedure Code (Act XIV of 1882), but tbe last separate 
[366] order made subsequent thereto, giving directions to tbe Com- 
missioner as to the mode in which he shall carry out tbe original 
decretal order even though it may direct further and additional inquiries, 
is, in our opinion, an order to which the provisions of s. 591 of the 
present Civil Procedure Code (Act XIV of 1882) are applicable. The 
case of Hirji Jinaw. Narran Mulji (1) was decided under the Code of 
1859. The term decree is now precisely defined, and does not appear to 
us to embrace the order with which we are dealing. 

The clause in the agreement of the 24th May, 1851, upon which 
our decision rests is as follows (His Lordship read cl. 11 (2) and 
continued : — ) It appears from this and other clauses of the agreement 
that at its date the Powai estate was vested in trustees for the purpose 
of keeping up a supply of water for tbe use of the poor of Kamathipura 
and was also subject to a charge in favour of a fire temple. The signatories 
to the agreement, therefore, appear to have considered that they could 
only deal with the surplus income of tbe estate, and this is all as to 
which they purport to agree ; but as the agreement is of an executory 
obaraobefr which it was intended to have carried out by a formal 
instrument, we cannot doubt that it is operative to affect whatever 
interest in the Powai estate the signatories at its date possessed subject 
to the trusts declared by the charitable deeds. 


<1) 12 B.H.C.R. 129. (2) 22 B. 358, 359. 
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of Framji Cowasji, the signatories to the deed. This, which is we think 

ORIGINAL sufficiently apparent from the terms of the 11th clause, is made still 
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clearer by those of the 14th clause, which speaks of the manner in 
which the respective shares of the signatories are to be used and 
employed. It has already been definitely decided by the appellate Court 
that each of the signatories to the agreement took only an estate for life 
in his share. The question which remains for us to determine is whether 
the signatories have sufficiently indicated their intention as to who are 
to take their respective shares upon the death of each, and. if so, whether 
legal effect can be given to their intention. 

[367] The clause provides that after their death their shares are to 
be enjoyed and received by 'their heirs and children from generation to 
generation for ever.” Having regard to the context which we have refer- 
red to, this must necessarily mean that the share of each signatory is to be 
enjoyed by "his heirs and children from generation to generation for ever. 
The clause must, therefore, we think, be read as though the word respec- 
tive ” preceded the expression “ heirs and children.” 

Each share is thus settled upon each signatory for life and after hia 
death upon his " heirs and children,” the latter words being, as already 
decided, words of purchase and not of limitation. The question arises 
what estate do the “ heirs and children” take. Wo cannot doubt that, 
unless the subsequent context plainly shows that they were intended to 
take less, they must be held to take an absolute estate. This is the usual 
— we might, we think, say the invariable — way in which an estate of 
inheritance is given in Indian documents. The case of Thakur Harihar 
Buksh v. Uman Pershad (1) relied upon by Mr. Starling is an authoritative 
ruling to that effect, as is also the case of Ram Lai Mookerjee v. Secretary 
of State (2). Mr. Lowndes contends that the expression " from generation 
to generation ” usually employed to describe the quantum of estate given 
to the donee has a different meaning when the gift is expressed to be in 
favour of “ heirs ” from that which it bears when it is in favour of a named 
person, but he has not cited any authority in support of that contention, 
and we know of none. We think that a gift to the heirs of A from genera- 
tion to generation confers upon them when ascertained exactly the same 
estate as if the gift were to X and Y, the heirs of A nominatim. 

We have now to seo whether the subsequent context shows that the 
limitation in favour of the “ heirs and children ” of each signatory is not 
intended to be given here its usual effect, but to limit to them some lesser 
or different estate. It is immediately followed by a direction that they 
are not to give it away to an improper person, and in a subsequent clause 
the same provision is repeated in the form of a covenant : we, the 
undersigned, all the heirs of Sett Framji Cowasji, deceased, and our succes- 
sive heirs [368] do agree that the claim of each of us separately oyer the 
above-mentioned income is not in any way to be sold or to be given m 
writing to any one now or hereafter by any of us or any of our successive 
heirs.” This provision, it may be admitted, shows an intention on the 
part of the signatories that their several heirs shall nob dispose of the 
shares which shall devolve upon them respectively, but that such shares 
shall be inalienable in their hands, and thus to create a perpetuity, follow- 
ing, however, as the provision does, words of absolute gift its effec 19 


(1) 14 I. A. 7. 


(2) 8 I- A. 46, 
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It is repugnant to the gift and may be altogether disregarded. This provi- 
sion does not appear to us to give support to the contention that the 
earlier words are not used in their ordinary signification. 

The limitation which follows this provision is, however, much relied 
upon as showing that the intention of the settlors was that their heirs 
should not take absolute estates, but only successive life estates. The 
limitation is that should any one of the heirs die without issae, his share 
is to pass to the other heirs. This appears to be an attempt to create an 
estate tail in the heirs. The limitation over, however, fails in toto, as it 
offends against the law of perpetuities, and the result is that the heirs 
take the estate free from the limitations — Carver v. Bowles (1) ; Ring v. 
Hardivick){2)\ Theobald, 4th Ed., p. 487. Such a limitation would be valid 
in England, where estates can be limited in tail, but that is only because 
estates tail are there always barrable : see Theobald, 4th Ed., p. 478, and. 
cases there cited. 

Analyse the clause and it will be found to amount to this : (1) a 
settlement on the heirs of each signatory from generation to generation for 
ever, — in other words, a settlement of an absolute estate upon them ; (2) a 
provision against alienation which is absolutely void ; (3) a limitation over 
upon the failure of heirs in any line, which is also void. 

The settlement in favour of the heirs and children of each signatory 
is, therefore, in law, we think, a valid settlement, and is not, as held by the 
Division Court, void as creating a perpetuity. Its signatories may have 
had that object in view, but they have failed to use apt words to effect it. 
Our conclusion upon this [ 369 ] part of the case is, we think, in accordance 
with the rules of construction laid down by the Privy Council in Lalit 
Mohun v. Chukkun Lai (3), the report of which case has been published 
since our judgment was written. A careful perusal of the judgment of 
their Lordships delivered by Lord Davey strengthens our view as to the 
correctness of the construction of the agreement of 1851 which we have 
adopted. 

It is, however, objected for the respondents that the limitation to 
“ the heirs and children ” of each signatory is too ambiguous to be given 
effect to, and that the settlement in their favour for that reason fails. 
Later on in the same clause “children and beira ” is used as the exact 
equivalent of the phrase “ heira and children," and in cl. 14 the word 
“heirs” is used singly in the same sense. It appears to us that they have 
all the same meaning, viz., children and other heirs. The signatories 
describe themselves as the “ heirs ” of Framji Cowasji. They were his 
children and other heirs. The children of living children do nob sign,, 
but those of deceased children do, and so does his widow. The context 
affords a glossary explanatory of this expression. There can, we think, 
be no doubt as to who are the settlors meant by this phrase “ heirs and 
children,” or how they were intended to take. 

We are for these reasons of opinion that the decision of the lower 
Court upon this question cannot be supported, and that the children aod 
other heirs of the respective settlors are entitled to the respective shares 
settled upon them. Who are to take the respective shares of the settlors 
who are still living, cannot be determined until after their respective 
deaths. 

As to the cross-objections made on behalf of the plaintiff, (His Lord- 
ship then gave directions in accordance with the above decision as to the 
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payment of the shares of certain of the signatories who had died, as to 
which questions had been raised by the cross-objections, and continued : — ) 
The appeal must for these reasons be allowed, as also the cross-objec- 
tions 3 and 4 above referred to. In this respect the decree will be confirmed. 

[370] The sale of the estate cannot under the above circumstances at 
once cake place. .v 

The debts mentioned in sch. No. 5 should be paid at once. 

The parties can draw up a decree, and if they cannot agree, the 
minutes can be spoken to. Costs out of estate to all parties. 


Appeal allowed. 

Attorneys for the appellants : — Messrs. Roughton and Byrne. 
Attorneys for the respondents : — Messrs. Crawford and Co. ; Messrs. 
Ardesir , Hormasji.and Dinsha ; Messrs. Wadia and Ghandi ; and Messrs. 
Jehangirand Seervai . 


22 B. 370. 

ORIGINAL CIVIL. 
Before Mr. Justice Fulton. 


Pherozsha Pestonji Randeria (Plaintiff) v. The Sun 
Mills, Limited ( Defendants ).* [4th December, 1897.] 

Decree — Rectifying decree— Practice— Procedure. 

By a written agreement the defendants agreed to purohase from the plaintiff 
certain land comprising 5,280 square yards or thereabouts at the rate of Rs. 1-1-6 
per square yard. The sum of Rs. 1,000 was .paid on the date of the agreement 
in part payment of the price. The plaintiff sued for specifio performance of the 
agreement. The plaint set forth the facts and the part payment, and prayed 
that the defendant might be ordered specifically to perform the agreement and 
to pay to the plaintiff the balance of the purchase money, viz., the sum of 
Rs. 4.475. On the 9th September, 1897, judgment was given for the plaintiff 
ordering “ specific performance as prayed and costs.” The decree was accord- 
ingly drawn up in terms of the prayer of the plaint. It was afterwards 
discovered that the sum mentioned in the prayer (viz., Rs. 4,475), and inserted 
in the decree, was inoorrect'and ought to have been Rs. 4,775, the latter being 
the real balance due at the rate mentioned in the agreement after deducting the 
Rs. 1,000 paid as earnest. On 6th November. 1897, the plaintiff gave notioe of 
motion to rectify the decree by altering the figure Rs. 4,475 to Rs. 4,775. On 
motion to rectify the decree. 

Held, that the decree should be rectified, 

£F., 4 Ind. Cas. 231 = 5 N.L.R. 159.] 

Application to rectify the decree passed on the 9th September, 1897. 
[371] The suit was for the specific performance of an agreement 
dated the 17th July, 1896 ; whereby the defendants agreed to purchase 
from the plaintiff a certain piece of land situate at Byoulla in Bombay. 
The material part of the agreement was as follows : — 

“ I, Pherozsha Pestonji Randeria, agree to sell and we, The Sun Mjlk, • 
Limited, agree to purchase, the hereditaments described in the sobedule 
hereto and the inheritance thereof in fee simple in possession at the rate 

of one rupee one anna and six pies per square yard. 

"2. The purchasers have this day paid rupees one thousand to tne 

vendors as earnest and in part payment of the purchase-money. _ 


Suit No. 235 of 1897. 
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The schedule referred to was as follows : — 

“ All that pieoe or paroel of Government land or ground situate, lying 
and being on the Ferguson Road without the Fort of Bombay in the 
oooupation of the vendor’s tenants containing by admeasurement (5,280) 
five thousand two hundred and eighty square yards or thereabouts, re- 
gistered in the books of the Collector of Land Revenue under Collector’s 
old Nos. 654, 690 and Collector’s new No. 12634, and bounded as 
follows, &o., &o.” 

The plaint set forth the facts and prayed as follows : — 

“ (a.) That the defendant-company may be decreed specifically to 
perform the said contract of the 17th July, 1896, and to pay to the plaintiff 
the balance of the said purchase-money, viz., the sum of Rs. 4,475.” 

The suit was duly heard, and on the 9th September, 1897, judgmept 
was given for the plaintiff ordering “ specific performance as prayed, and 
costs.” The decree was accordingly drawn up in the terms of the prayer 
of the plaint. 

It was subsequently discovered that the sum mentioned in the prayer 
of the plaint (viz., Rs. 4,475) and inserted in the decree was incorrect, and 
ought to have been Rs. 4,775, the latter being th6 real balance of purchase- 
money due to the plaintiff under the contract for 5,280 square yeards at 
the rate of Rs. 1-1-6 per square yard after deducting Rs. 1,000 paid as 
earnest. 

On the 4th October, 1897, the plaintiff’s solicitors wrote to the 
solicitors of the defendants : — 

“ On examining the decree herein, we observe that the decree directs 
the defendant to specifically perform the contract and to pay to the 
plaintiff Rs. 4,475 as the balance of the purchase-money. 

[372] “ We have, however, discovered that the amount of balance of 
purchase- money mentioned in the decree is not correct. The correct 
figure is Rs. 4,775 as follows : — 5,280 square yards, at Re. 1-1-6 per 
square yard, amounts to Rs. 5,775, and deducting Rs. 1,000 paid as 
earnest-money the balance is Rs. 4,775 and not Rs. 4,475. We find that 
the figure 4,475 was copied in prayer A of the plaint by a clerical error 
and from the plaint it has found its way into the decree. 

“ We, therefore, propose to apply to Mr. Justice Fulton in chambers 
to correct the mistake and request you will let us know if you will consent 
to such correction being made. 

” An early reply is requested.” 

“ Yours truly, 

“ Little & Co.” 


1897 

DEO. 4. 


Original 

Civil. 

22 B. 370. 


The defendants’ solicitors replied by a letter of 4th November, 1897 : — 
“ We are in receipt of your letter about the decree. 

“ Your client asked for a decree for a specified sum and has got it. 
If he had asked for more we would have considered the matter. Our 
instructions are to oppose any application you may make in the matter. 

“ Yours truly, 

“ Hiralal, Mulla and Mulla.” 

On the 6th November, 1897, the plaintiff ’s solicitors gave notice that 
they would move to rectify the decree by altering the figures Rs. 4,475 to 
Rs. 4,775. 

Anderson, for the plaintiff. — We seek to rectify merely a olerical error. 
It is not disputed that the land we sold was 5,280 square yards in extent, 
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or that the rate at which it was sold was Re. 1-1-6. That was tho 
contract between the parties. The decree ordered specific performance of 
that contract, and we are entitled to the sum we now ask for, although by 
mistake we inserted a smaller sum in the plaint. We are willing to have 
the land measured. Counsel referred to the Annual Practice for 1895, 
p. 596 ; Barker v. Purvis (1) ; In re Tylor’s Estate (2). 

Starling , for tbe defendant. — The decree is in accordance with 
the plaint. The plaint cannot be amended after decree. What is really 
sought is a review of judgment, but that is barred by limitation, 
and it is doubtful if a judgment can be reviewed which involves an 
amendment of the plaint. I am not instructed to [373] admit that 5,280 
square yards were sold. What was really sold was land bounded as 
described in the schedule, believed to be about 5,280 yards. The plaintiff's 
own figures must be accepted, and he cannot now alter them. 


JUDGMENT. 

FULTON, J. — This suit was brought by the plaintiff for specific 
performance of a contract by the defendants for the purchase of a piece 
of land. 

The plaint referred to the agreement of the 17th July, 1896, of which 
a copy was annexed. It recited that the plaintiff had received Rs. 1,000 
by way of earnest-money and in part payment of the purchase-money and 
after stating that the defendants had neglected and refused to carry out 
the contract, prayed that they might be decreed specifically to perform the 
said contract of the 17th July, 1896, and to pay to the plaintiff the 
balance of the said purchase-money, vis., the sum of Rs. 4,475. 

The contract contained an agreement by the defendants to purchase 
at a rate of Re. 1-1-6 per square yard land within certain specified 
boundaries containing by admeasurement 5,280 square yards or there- 
abouts. 

At the hearing objections were taken to the plaintiff’s title, but no 
question was raised as to the area of the land or the amount of the balance 

dUG On the 9th September, judgment was given for the plaintiff. The 
judgment delivered was oral, and the note in my note-book was as 

follows : — 

“ Decree for specific performance as prayed, and costs.’ 

On this the decree was drawn up in the terms of the prayer of the 

plaint. 

The plaintiff has now moved to amend the decree by substituting 
Rs. 4,775 for Rs. 4,475. The reasons for this amendment are contained 
in his solicitors’ letter to the solicitors of the defendants dated the 4th 
October. It is obvious that assuming the area of the land to be 5,28(> 
square yards the balance due to the plaintiff is Rs. 4,775, and the item of 
Rs. 4,475 was entered in the plaint through a clerical error. 

[374] In argument it was nob alleged that the land was less than 
5,280 square yards, though no admission was made as to its real area. 
The objections to the proposed amendment are of a technical nature. It 
was said that there was no error in the decree, which was according to 
the judgment and awarded the plaintiff all he asked for in the plaint. If 
the judgment was wrong, a review, it was urged, ought to have been 
applied for; bub it was clear that the error, if any, was in the plaint itsel f. 

(2) 22 Ch. D. 495 (503). ’ \l-j 


(1) 56 L. T. Rep. 131. 
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. The argument, I think, is not quite sound The essential part of the 
judgment was that the defendant wae specifically to perform his contract ; 
and it is dear that, if the deoree oontains mention of a sum of rupees the 
payment of which will not amount to performance of the contract, it does 
not correctly represent the intention of the judgment. It seems to me to 
be of little consequence that the error arose from the plaintiff’s own 
mistake in his plaint. A perusal of the contract which is referred to in 
the plaint shows that the prayer for the specific performance and the 
prayer for payment of R 9 . 4,475 are inconsistent. Similarly, the decree 
is inconsistent, and the portion of it directing payment of Rs. 4,475 is 
at variance with the judgment directing specific performance of the 
contract. 

The case seems to me to be somewhat analogous to that of Karim 
Mahomed v. Rajooma (1), and in the circumstances, I think, the plaintiff 
has taken the proper course in moving for a. correction of the decree. 
After all, procedure is merely subservient to justice, and to the present 
case, I think, I may appropriately apply the words of Lindley, L. J., 
quoted by Sir C. Sargent : If an order as passed and entered does not 

express the real order of the Court, it would, as it appears to me, be 

shocking to say that the party aggrieved cannot come here to have the 
record set right (2).” 

In the present case there can be no question that my intention was 
to direct specific performance and that is the intention which must be 
given effect to by the decree. The prayer in the plaint for payment 
of Rs. 4,475 was really superfluous, and so was the direction in the 
decree to pay that precise sum. 

[375] The contract binds the defendants to pay for the land at the 
rate of Re. 1-1-6 per square yard and the decree must be amended by 
striking out the words “ the sum of Rs. 4,475 being ” in the last line of the 
first page of the decree. If the defendants really dispute the amount of 
the balance due and the plaintiff has to come to the Court for execution 
of the deoree, the area will have to be measured, doubtless at the risk as 
to costs of the party who is found to be mistaken on the point. 

Looking to the grounds on which the defendants have resisted any 
amendment of the decree, and their conduct in reference thereto as shown 
by the correspondence, I think that they mu9t pay the coBts of this 
motion. 

Attorneys for the plaintiff : — Messrs. Little & Go. 

Attorneys for the defendants Messrs. Hiralal , Mulla and Mulla , 


(1) 13 B, 174. (3) In re 8wire ; Mellor v. Swire, 30 Oh. D. 239 (246), 
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APPELLATE CIVIL. 

Before Sir C. Far ran , Kt., Chief Justice , and Mr. Justice Hashing. 


Sari and others ( Original Plaintiffs), Appellants v. MOTIRAM 
MAHADU AND OTHERS ( Original Defendants), Respondents.* 

[31st July, 1896.] 

Mortgage — Rights of mortgagor and mortgagee— Stipulation postponing the mortgagor's 
right to redeem beyond the time when the mortgagee can require payment of the 
mortgage-debt— Redemption. 

A stipulation postponing the mortgagor's right to redeem beyond the time 
when the mortgagee can call in his money is inoperative- 
Sayad Abdul Uak v. Qulam Zilani{\) followed. 

[R., 26 A. 479 = 1 A.L.J. 133 = A.W.N. (1904) 60.] 

Second appeal from the decision of L. G. Fernandez, First Class 
Subordinate Judge of Thana with appellate powers, reversing the decree 
of Rao Saheb G. A. Bbat, Subordinate Judge of Mahad. 

Suit for redemption. The plaintiffs alleged that they had mortgaged 
the land in question by deed, dated 5th December, 1882, for five years 
to the defendants’ father (deceased) for Rs. 300 ; that in i December, 
1893, they offered to redeem the lands, but the defendants L376J replied 
that the term fixed was fifty years and not five. The plaintiffs alleged 
that the mortgagee in collusion with the writer of the deed bad fraudu- 
lently inserted the words fifty years in the deed.. . 

The deed contained the following clause binding the mortgagors to 
pay off the mortgage-debt whenever the mortgagee should demand it: 

"Should vou (mortgagee) for any reason Dot wish to carry on the 
management of the mortgaged property, then either before the time or 
thereafter (that is to say whenever you may demand your money) I will 
pay off the whole amount according to the above agreement. Should I 
not pay the same, you are to recover the same in full from the mortgaged 

Pr ° P The' defendants pleaded that the mortgage term was fifty years and 

that the suit was premature. . , , 

The Subordinate Judge found that the term fixed m the deed was 

five years aDd not fifty. He, therefore, directed the plaintiffs to Redeem 

the lands on payment of Rs. 450 to the defendants. , 

• On appeal by the defendants, the J udge reversed the decree, holding 

that the plaintiffs were not entitled to redeem, the term for redemption 

fixed in the mortgage being fifty years. 

The plaintiffs preferred a second appeal. 

Kalabhai Lallubhai, for the appellants (plaintiffs).— The conditions 
of the mortgage are oppressive and inequitable. The term of fifty y ears 
makes the transaction virtually a sale. Further, the rights of loreclosure 
and redemption are not co-extensive. The mortgagors are left entire y 
at the mercy of the creditor. He is empowered to call in his money -a 
any time either before or after the stipulated term, and the mort ^^ 9 
are not to redeem till he makes a demand for the money. Such a trans 
action cannot stand— Sayad Abdul Hah v. Gulam Ztlani U). 

Trimbak R. Eotval , for the respondents (defendants). 


. .<L . 


Second Appeal No. 301 of 1896, 
: U) 20 B. 677. 
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JUDGMENT. 

FARR AN, C.j. The mortgage before us contains the following 
clause . Should you for any reason not wi9h to carry on the manage- 
ment of the mortgaged property, then either before the time or thereafter 
{that is to say, whenever you may demand your [377] monev) X will pay off 
the whole amount according to the above agreement. Should I not pay 
the same, you are to recover the same in full from the mortgaged property.” 
The effect of such a stipulation has been considered in Sayad Abdul Hak 
v. Gulam Zilani (I), and it has been there held that the stipulation post- 
poning the mortgagor s right to redeem beyond the time when the mortgagee 
oan call in his money is inoperative. The present case shows the 
desirability of such a rule. What advantage can it possibly be to the 
ladies here that they should be able to redeem after fifty years and remain 
all that time liable to pay the mortgage-money whenever it may please the 
mortgagee to demand it. 

As the appeal before the Subordinate Judge, First Class, A. P., was 
heard ex parte, his attention was not called to the above ruling. No reasons 
have been assigned before us why we should not follow it. We consider, 
therefore, that we are bound to do so. 

We must reverse the decree of the Subordinate Judge and remand the 
appeal that he may take the accounts and allow plaintiffs to redeem on the 
usual terms. Costs, costs in the cause. 

Decree reversed and case remanded. 


22 B. 377. 

APPELLATE CIVIL. 

Before Sir G. Farran, Kt., Chief Justice, and Mr. Justice Parsons. 


Balvant Ganesh Oze ( Original Plaintiff ) , Appellant v The 
Secretary of State for India in Council ( Original Defendant ), 

Respondent .* [6th August, 1896.] 

Irrigation Act (Born. 4 ct VII of 1879), s. 48 (2 )— Revenue Jurisdiction Act {X of 1876) 
a. 4 (6) (3) — Water-rate— Incidence— Land revenue— Canal water -Percolation of 
the water— Opinion of the canal officer— Civil Courts— Jurisdiction. 

Where water-rate is levied uoder b. 48 of the Irrigation Act (Bom. Act VII of 
1879), the question as to the jurisdiction of oivil Courts in a suit for the 
[378] determination of the legality or otherwise of such levy, depends upon 


* Appeal No. 22 of 1895. 

(1) 20 B. 677. 

(2) Section 48 of the Irrigation Act (Bom. Act VII of 1879) 

, ifc sball appear to a canal officer duly empowered to enforce the provisions 

of this section, that any cultivated land within two hundred yards of any caSal 13781 
receives, by percolation or leakage from such canal, an advantage equivalent to that 
whioh would be given by a direct supply of oanal water for irrigation 

or that any cultivated land, wherever situate, derives by a surface flow, or by means 
of a well sunk within two hundred yards of any canal after the admission of water 
Into such canal, a supply of water which has percolated or leaked from such canal 

he may charge on such land a water-rate not exceeding that which would ordinarily 
have been charged for a similar direct supply to land similarly cultivated y 

For the purposes of this Act, land charged under this sec; ion shall bi, deemed to ba 
land irrigated from a canal. “ DO * 

(8) 8ection«4 (fc) of the Revenue Jurisdiction Aot»(Aot X of 1876) • 
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whether the incidence of the rate is authorized by the provisions of the section. 
Under it, the condition precedent to levying the rate is not the fact ascertained 
hv evidence whether the water in dispute has percolated from the canal, but the 
opinion of the canal officer that it has so percolated, ho and not the civil Court 
being made the judge of such percolation ior the purposes of the Act. 

Such water rate falls within the denomination of land revenue. 

Appeal from decision of W. H. Crowe, District Judge of Poona. 

Suit to recover Es. 115-3-0 paid by the plaintiff under protest as- 
water-rate levied on him for two years (1889-90, 1890-91) and for an 
injunction restraining Government from levying such rate for the future. 

The plaintiff was the owner of certain land in the Poona District, 
near which was a nala. Across this nala the plaintiff had built a dam in 
order to collect the water flowing from the hills which he conducted to- 
his laud by a channel constructed by himself and used for the purpose of 
irrigating his crops. The water flowed from the nala to the land by 

gravitation. . , t 

The plaintiff’s land was at some distance from the mam branch oi 

tbe Government irrigation canal (the Mutha Eight Bank [379] Canal), 
but was about 200 yards distant from its nearest distributing channel. 

The plaintiff complained that be had been charged water-rate under 
s. 48 of the Irrigation Act (Bom. Act VII of 1879), on tbe ground that 
the nala and his land were supplied with water which percolated from 
the said canal. He denied that this was the case, and he alleged that the 
water- rate was. therefore, improperly levied upon him. He prayed that 
the defendant should be ordered to repay the sum (Es. 115-3-0) lor two 
years which he (the plaintiff) had paid under protest, and that an in- 
junction should be granted restraining the defendant from levying it. Ihe 

suit was filed on 12th September, 1893. _ 

The defendant pleaded that as the plaintiff had paid the money on 

the 25th July, 1891, the suit was barred by limitation UDder art. 16 of 

sch. II of the Limitation Act (XV of 1877) ; that the Court bad no 

jurisdiction to entertain the suit UDder s. 4 (3) o{ “J 18 ®l e Y enue ,^ ur ’^' ot '°“ 
Act (X of 1876) ; that the water taken by the plaintiff from jbe nala was- 

water which came from the irrigation canal, which was only 200 yards 

from tbe plaintiff’s land, and that s. 48 of the Irrigation Ant applied 

The District Judge of Poona dismissed the suit. He held that he had 
no jurisdiction to entertain it, but on the merits he held that the na* 0 was 
qunDlied bv water which percolated from the canal, and that s. 48 of the 
Irrigation Act applied. As to the claim of Es. 115-3-0, he held that it was 

barred by limitation. 

InverarUy ^with Shivram V. Bhandarkar ), for the appellant (plaint- 
iff) —Tbe Judge held that he had no jurisdiction to entertain the suit 
and he decided it against us also ou the merits. We contend that the 
nala does not get water by percolation from the canal, and 8U PP° s, " g 
it does, still we would not be liable to pay assessment under the 
Act for taking water from the nala. When water is collected by a dam in 


4. Subject to the exceptions hereinafter appearing, no oivil Court shall exercise 

jurisdiction as to any of the following matters : — 

ff tbe'amcuor or incidence of any assessment of land revenue authorised b, 
“ride of assessment, or to the principle on which such assessment is fixed. 0* 
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a nala, and when it is thenoe oarried by some artificial means, it ceases to 
be surfaoe flow.” ! 

Rao Sabeb Vasudev J. Kirtikar (Government Pleader), for the respond- 
ent vdefendant). — Oivil Courts have no jurisdiction to [380] entertain 
a suit like the present under s. 4 of the Revenue Jurisdiction Act (Aot X 
of 1876). Iq the present case the rate was authorized by Government. 

[Farran, C.J. — The question is whether the rate was authorized.] 

We submit that it was — Waman v. Collector of Poona (1). 

At this stage of the hearing the Court framed the following issue, and 
sent it back to the Judge for his finding : — 

Did the water flow directly by gravitation from the dammed up 
Tiala through a channel on to the plaintiff’s land, or was it raised from the 
nala by artificial means and so caused to flow by a channel on to the land 
of the plaintiff ?” 

The finding of the Judge was that the water flowed directly by gra- 
vitation from the dammed up nala through a channel on to the plaintiff’s 
land. 

Branson (with Shivram V. Bhandarkar), for the appellant (plaintiff). — 
It was urged that there is percolation going on, but it is impossible to say 
whether the percolation is from the canal or the field channel. The 
■ defendant must show that the water in the nala is the percolated water 
from the canal and the field channel and from no other source. If the 
nala contains water from any other source, theD the levy of assessment 
from us would be illegal. The water is first collected in the nala by a 
dam and then we take it to our field by cutting a channel. Under these 
circumstances it is impossible to uphold the levy of water-rate under 
s. 48 of the Irrigation Act. That section relates to a direct surfaoe flow 
of water which has leaked or percolated. 

We have produced affidavits to show that the water does not 
percolate. 

Rao Saheb Vasudev J. Kirtikar (Government Pleader), for the respond- 
ent (defendant). 


JUDGMENT. 

Farran, C.J. — This is an appeal from the decree of the District 
Judge of Poona. The circumstances under which it is brought are these. 
The plaintiff is the owner or occupant of Survey No. 24 in the village of 
Loni Kalbhar. A nala from the [381] hills lying to the south of Loni 
passes close to the field. The plaintiff has constructed a dam across this 
nala behind which water collects. Thence it is led by means of a channel 
constructed by the plaintiff to the field in question where it is used by 
him for the purpose of irrigating his sugarcane crops. The water flows by 
gravitation only without being raised for the purpose from the dammed 
nala to the field. In respect of the water thus reaching the plaintiff’s 
field the canal officer empowered to enforce the provisions of s. 48 of “The 
Bombay Irrigation Act, 1879” has charged the plaintiff under that section 
with a water-rate not exceeding that which would ordinarily have beeri 
charged for a similar direct supply ” (from a canal) “ to land similarly 
cultivated.” The land of the plaintiff though at a considerable distance 
from the main branch of the Mutha Right Bank Canal is within 200 yard* 
.of its nearedfc distributing channel. The distributing obanodl is, however; 
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included by the force of s. 3 of the Act within the term " canal.” The- 
plaintiff’s land is thus brought within 200 yards of the canal. 

The plaintiff filed the present suit on the 12th September, 1893, to 
recover the sum of Rs. 115-3-0 paid by him, under protest, to Government 
on the 25th July, 1891, as water-rate levied for the years 1889-90 and 
1890-1891, in respect of his above survey number and for a declaration 
that Government is not entitled to demand from him Rs. 57-9-6 per annum 
on that account and for an injunction to restrain Government from levying 
it in future. 

The maiu defences raised on behalf of the defendant were (1) that the 
suit was barred by limitation ; (2) that the Court had no jurisdiction to 
entertain the suit under s. 4 of Act X of 1876 , and (3) that the nala- 
dammed by the plaintiff derived she water used by the plaintiff from the 
field water-courses supplied by the canal, the plaintiff's land being within 
200 yards from the canal; and that the case fell within the provisions of 
s. 48 of the Act. 

The lower Court has found that the plaintiff’s claim to recover the 
money paid under protest is barred under art. 16 of sch. II of the Limita- 
tion Act, but that the claim for a [382] declaration and injunction is not 
time-barred. There has beeu no appeal upon that part of the case, which 
we do not, therefore, further consider. 

The question whether the Court has jurisdiction to entertain the 
claim depends upon the construction and effect of s. 4 of Act X of 1876, 
which enacts that "subject to the exceptions hereinafter appearing no 
civil Court shall exercise jurisdiction as to * * * (&) objec- 

tions to the amount or incidence of any assessment of land revenue 
authorized by Government or to the mode of assessmsnt or to the princi- 
ple upon which such assessment is fixed, &c.” It is not contended before 
us that the water-rate in question is not land revenue, and in Waman v.. 
Collector of Poona (1) it has been ruled that it falls within that denomina- 
tion, and so it appears to us that it does. The contention of the plaintiff on 
this point is that, even assuming the water in the nala behind the dam to 
be derived by leakage or percolation from the Government canal, the canal 
officer was not authorized to levy a water-rate upon his land, as the case is 
not one which falls under the provisions of Bombay Act VII of 1879, s. 48, 
which is the only law under which such a rate can be levied from him- 
It is not suggested that independently of the Act, Government has 
authorized or could authorize the levy of this water-rate from the plaintiff, 
nor has Government directed that the water-rate should have this parti- 
cular incidence unless it falls within the scope of the s. 48. 

Assuming, then, that the rate being authorized by s. 48 of the Aot is 
a rate authorized by Government (as its amount certainly is), the question 
of jurisdiction appears to us to depend upon whether the incidence of the 
rate upon the plaintiff’s land is authorized by Government, or, in ^ other 
words, by the provisions of s. 48. If it can fall within those provisions,- 
or within the authorization by Government, the jurisdiction of the ® IV1 
Courts is, it appears to us, ousted. If it does not fall within that au or- 
ization, or within those provisions, the levy of the rate is illegal, an 
jurisdiction of the civil Courts is preserved. We proceed, therefore, to* 
consider whether the levy [3833 of this rate from the plaintiff is au orize 
hy the provisions of s. 48 of the Bombay Irrigation Aot of lo7y. 


(I) P. J. (1692), p. 21. 
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The plaintiff contends that the water in the nala behind the dam is 
not derived by peroolation or leakage from the Government “ canal,” but 
comes from another souroe. The District Judge has raised an issue upon 
that contention, whioh he has found against the plaintiff and in favour of 
Government. Counsel for the appellant before us was anxious to be 
allowed to refute that finding and asked leave to put in affidavits or to 
adduce ovidence before this Court to the effect that the result of the 
sinking of certain trial pits showed clearly, if not conclusively, that the 
opinion formed by the caDal authorities as to the source of the water in 
the nala was erroneous and that it was really filled from sources indepen- 
dent of the canal water. We have not ourselves formed an opinion upon 
this question, nor have we allowed the affidavits to be put in, because it 
appears to us that the authority to levy the rate does not depend upon 
whether the plaintiff’s land is, in the judgment of the civil Court founded 
upon the evidence before it, irrigated with canal water, but depends upon 
the opinion formed on that question by the canal officer. The words of 
the section are: — “ If it shall appear to a canal officer * * that 

any cultivated land within 200 yards of any canal receives by percolation 
or leakage from such canal an advantage, &c., or that any cultivated land 
wherever situate receives by a surface flow a supply of water which has 
percolated or leaked from such canal * * he may charge on such land a 

water-rate not exceeding that which would ordinarily have been charged 
for a similar direct supply to land similarly cultivated.” The condition 
precedent to levying the rate is nob the fact ascertained by evidence 
whether the water in dispute has percolated from the canal, but the 
opinion of the canal officer that it has so percolated. He and not the 
civil Court is made the judge of such percolation for the purposes 
of the Act. 

Now in this case it has, we consider, appeared to the canal 
officer that the nala in question is supplied with water in the dry 
season which has wholly or almost wholly leaked or percolated from the 
canal, and the question only remains whether that [384] brings the 
case within the provisions of s. 48 of the Act. We think that it does. 
The first part of the section hardly, we think, applies to the case. The 
plaintiff’s land cannot well be said to receive by percolation or leakage 
from the canal an advantage equivalent to that which would be given by a 
direct supply of canal water for irrigation, but the second part of the 
section, in our opinion, applies. The nala ex concessis in the opinion of the 
canal officer has been filled with a supply of water which has percolated 
or leaked from the canal. The plaintiff’s cultivated land derives by a 
surface flow a supply of the water which has so percolated or leaked, 
and the conditions of the section are thus, we think, fulfilled. Io does not 
seem to us to be material whether the reservoir which collects the per- 
colation from the canal is a natural reservoir or one artificially formed so 
long as the water flows from it by a surface flow on to the plaintiff’s land. 
If the plaintiff can show that the opinion formed by the canal officer is 
erroneous, and that the nala is kept supplied by sources independent of 
the canal water, his remedy is to convince the canal authorities of that 
fact and not by suit in the civil Court. We must confirm the decree 
appealed from with costs. 

Decree confirmed. 

* ’ * ’ V'*V 
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APPELLATE CIVIL. 

Before Mr. Justice Ranade and Mr. Justice Hosking. 


Vasudevacharya AND OTHERS ( Original Plaintiffs ), Appellants 
v. The Municipality of Sholapur ( Original Defendants ), 

Respondents.* [6th August, 1896.] 

Municipality— District Municipal Act (Bom. Act XXVI of 1850)— The District Munici- 
pal Act (Bom. Act VI of 1873). s. 14 (II. rules framed under— Rule 16 (2) — Rule 
not mandatory but only permissive— Contract Act (IX of 1872). s. 265 — Suit for 
damages and injunction restraining municipality from stopping water-supply — 
Right to sue in civil Courts. 

The plaintiffs having sued the Municipality of Sholapur for damages and for 
•an injunction restraining the municipality from stopping the supply of water 
to their house, the first Court allowed the claim, but the Judge in appeal 
[385] dismissed the suit, holding that it was premature, and that the plaintiffs 
had no right to sue the municipality for damages under Rule 16 of the Rules 
framed by the municipality under s. 14 of the District Municipal Act (Bom. Act 
VI of 1873). that rule providing that ’* parties dissatisfi-.-d with a decision of the 
managing committee or ol any sub-committee may prefer an appeal to the 
municipality whose decision shall be final.” 

Held, reversing the decree, that the rule must be construed as permissive and 
not mandatory. It referred to departmental procedure only and did not debar 
the institution of the civil suit. 

Second appeal from the decision of G. Jacob, District Judge of 
Sholapur-Bijapur, reversing the decree of Rao Saheb Ramchandra Vyan- 
katesh Patki, Joint Subordinate Judge of Sholapur. 

The plaintiffs sued the defendants for an injunction restraining them 
from stopping the supply of water to the plaintiff’s house and for damages, 
alleging that the defendants had illegally and of malice stopped the supply 
of water through the pipe in their house. 

The defendants pleaded that they had a right under the District 
Municipal Act (Bom. Act VI of 1873) to stop the supply of water, and 
that the damages claimed were excessive. 

The Subordinate Judge found that the defendants were not entitled 
to stop the water-supply under the District Municipal Aot or under the 
rules framed under the Act. He, therefore, allowed the claim with further 
damages from the date of suit to be determined in execution proceedings. 

On appeal by the defendants the Judge reversed the decree and dis- 
missed the suit. The following is an extract from his judgment: — 

Rule XVI of the Rules framed under the Act and sanctioned by 
Government in Resolution No. 3630 of the 28th December. 1874, provides 


• Second Appeal No. 246 of 1896. 

(1) Section H of the Distriot Municipal Aot (Bom. Act VI of 1873) : — 

14. Clause 1. — It shall be the duty of every municipality, ns soon after their 
constitution as conveniently may he. to prepare rules, and afterwards from time to 
time repeal, alter or amend the same as ocoasioo may require, regulating the nature 
and action of the municipal executive administration : 

Provided that no rule shall have effect until the same shall have been approved by 
the Governor in Council. 

All rules when so approved shall, until altered or resoinded under the same 
authorities, have the same force as if they had been inserted in this Aot. 

(2) Rule 16 : — 

16. Parties dissatisfied with a deoieion of the managing committee or of any sub- 
committee appointed nnder s. 1 of these rules may prefer an appeal to the 

mnnioipality whose decision shall be final. 
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that "parties [386] dissatisfied with a decision of the managing committee 
or of any sub-oommibtee appointed under 8. 1 of these rules may prefer an 
appeal to the municipality whose decision shall be final.” 

The plaintiffs did not avail themselves of this remedy. Following 
the deoision in Sakharam v. Chairman of the Municipality of Kalyan (1) I 
must, therefore, hold that the plaintiffs’ suit was premature, or in other 
words that they had no right to sue the municipality for damages. 

The Dlaintiffs preferred a second appeal. 

Gangaram B Rele, for the appellants (plaintiffs). — The decision relied 
on by the Judge is not applicable. That decision was passed under the 
old District Municipal Act (Bom. Act XXVI of 1850), while the Act 
now in force is Bombay Act VI of 1873. Further, cl. (1) of Rule VI 
of the Rules framed under the Act of 1850 made it compulsory upon 
an aggrieved party to complain to the municipality because it laid down 
that all complaints against the municipality shall be addressed in 
the first instance bo the Municipal Commissioner. According to Rule 
16 of the Rules framed by the municipality under the Act it was 
not obligatory on us to lodge a complaint to the municipality, the word 
used in it being may and not shall. If we had gone to the municipality 
we could have been debarred from seeking a remedy in the civil Court, as 
the rule makes the decision of the municipality final. 

Rao Saheb Vasudev J. Kirtikar (Government Pleader), for the respond- 
ent (defendant). — The word may in Rule 16 should be construed to 
mean must , because the latter part of the rule lays down that the decision 
of the municipality shall be final. If it be left open to parties to seek 
redress either by resorting to a civil Court or to the municipality, then the 
parties would naturally seek their remedy by a suit, and then the clause 
as to the finality of the decision of the municipality would be a dead letter. 
It has been held that the word may occurring in s. 265 of the Contract Act 
means must — Prosad Doss Mullick v. Russick Lai Mullick (2) ; Delhi and 
London Bank , Limited v. Orchard (3). 
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JUDGMENT. 

[387] Ranade, J. — The District Judge has in this case reversed the 
•decree of the Court of first instance, and dismissed appellants’ suit against 
the respondent, the Municipality of Sholapur, on the ground that the suit 
was not maintainable, as the appellants bad not complied with the pro- 
vision of Rule 16, which directs that "parties dissatisfied with the decision 
•of the managing committee or any other sub-committee may appeal to 
the municipality whose decision shall be final.” He relied upon the 
authority of Sakharam v. Chairman of the Municipality of Kalyan (1). 

It was, however, con fended before us that that decision had reference 
to the rules made under Act XXVI of 1850, while the rule in dispute 
is one of a set of rules framed under s. 14 of Act VI of 1873. It was 
further pointed out that while cl. 1 of the former set of rules directed 
that “ all complaints against the municipality shall in the first instance 
be addressed to the Municipal Commissioners,” Rule 16 framed under 
4ihe latter Act was not mandatory, but only permissive, as it used the 
word “ may ” in place of the old word " shall.” The respondent’s pleader 
urged, on the other hand, that the word “ may ” in the new set of rules 
should be construed as though it meant “ shall,” and referred to the 


(1) 7 B.H.O.B. A.C.J. 88. 


B XI — 106 


(2) 7 C. 157. 
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decisions passed upon s. 265 of the Contract Act where a similar 
construction had been placed upon the word “ may " as being intended to 
be mandatory, and not permissive only. 

There can bo no doubt that, under certain circumstances, such con- 
structions have been placed on tbe word “ may.” Maxwell on the 
Interpretation of Statutes discusses this subject at some length, and his 
remarks show that Courts in England have no doubt held that where a 
Statute confers an authority to do an act which the public interests demand, 
the directory, permissive, or enabling words used in it must be construed 
as imperative, unless there be special grounds for a contrary construction. 
Special consideration, however, may show that the permissive words used 
were intended to confer a discretionary power only. The question thus 
resolves itself into one of giving effect to the intentions of the Legislature. 

[388] In the present case, it may be noted that the dispute relates to 
the interpretation of a rule made by the municipality itself, and liable to be 
altered by it, and not to an Act of the Legislature. Further, reading 
Rules 15, .16, 17 together, it will be seen that while in Rule 15, which 
relates to complaints against servants, the words used are that such 
complaints shall in the first instance be addressed to the managing 
committee, and in Rule 17 it is provided that appeals in respect of orders 
under s. 33 shall lie to the President, whose decision shall be final, it is 
only in Rule 16 that tbe permissive “ may " is used, though it is provided 
that the decision of the municipality shall be final. The respondent’s 
pleader laid some stress upon the use of these last words. It appears to us, 
however, that by themselves they are not sufficient to take away the 
permissive character of the rule when it is read side by side with the pre- 
ceding and succeeding rules. Under tbe old rules, an appeal was permitted 
from the decision of the municipality to tbe Collector, and in cases of 
doubt the matter could be taken to the Police Commissioner, whose 
decision was declared to be final. This appeal to the Collector and Police 
Commissioner was taken away in the new set of rules, as the new Aofc 
contained an express provision permitting parties who had complaints 
against the municipality or its officers to bring civil suits after giving due 
notice. This notice afforded opportunity to the municipality to remove 
all cause for complaint if it were inclined to do so. The intention 
of tbe Legislature being thus plainly manifested, it is clear that the rules 
must be construed in consonance with the same, and Rule 16 must be 
construed as permissive, and not mandatory. It refers to departmental 
procedure only, and does not debar the institution of the civil suit. 

For these reasons, the decree of the lower Court must be reversed, 
and tbe case remanded for trial on the other issues, and final disposal on 
tbe merits. Costs of this appeal on the respondent, and other costs to abide- 
by the final result. 

Decree reversed and case remanded . 
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Narayan Sheshgiri Pai ( Original Defendant No. 9y, Appellant 
v. Parshotam Sheshgiri and others ( Original Plaintiff and 
Defendants Nos. land 3), Respondents * [13th August, 1896.] 


Landlord and tenant— Mulqeni lease— Forfeiture not followed by sale— Land Revenue 
Code (Bom. Act V of 1879), ss. 57 and 153— Construction. 

A declaration of forfeiture, under s. 153 of tbe Land Revenue Code (Bom. Act 
V of 1879), of the interests of a lessee holding under a permanent lease, not 
followed by a sale, but by an order transferring possession of tho holding to the 
lessor under s. 57, has not the effect of defeating prior incumbrances created by 
the lessee in favour of third persons. 


22 B. 389 
(F.B.). 


[Expl., 27 M. 401 ; R., 24 B. 34.] 

Appeal under s. 15 of the Amended Letters Patent, 1865. from the 
decision of a Division Bench consisting of Jardine and Ranade, <JJ., in 

second appeal No. 890 of 1893. 

The facts of this case are as follows : — 

On the 28th October, 1880, the father of Narayao (defendant No. 2) 
granted a mulgeni lease of certain land to Nagappa (defendant No. 1), the 
rent reserved being Rs. 29 per annum. On the 4th of September, 1888, 
Nagappa (defendant No. 1) mortgaged his interest in the land to the 
plaintiff. Subsequently the reDt payable by defendant Nagappa under 
the lease having fallen into arrear, Narayan (defendant No. 2) applied to 
the Collector under s. 86 of the Bombay Land Revenue Code (Bom. 
Act V of 1879) for assistance to recover the arrears. The Assistant 
Collector after holding the inquiry directed by s. 87, passed an order 
giving the required assistance to Narayan (defendant No. 2, as the 
superior holder, and declared the mulgeni right of Nagappa (defendant 
No. 1) in the land to be forfeited, putting the second defendant Narayan 
at the same time in possession of tbe land. 

The third defendant Dalla took proceedings before the Revenue 
authorities to have the order restoring tbe property to Narayan [390] set 
aside. These proceedings resulted in the original order of the Assistant 
Collector being upheld. 

The plaintiff as mortgagee filed the present suit to recover the amount 
due under his mortgage of the 4th September, 1888, against Nagappa 
(defendant No. 1) personally and by the sale of his interest in the 

mortgaged land. _ t . , . , 

The lessor Narayan was joined as defendant No. 2 f because he denied 

Nagappa’s (defendant No. l’s) right to the land mortgaged. Defend- 
ant No. 3 was joined, because he had purchased the right of Nagappa 
(defendant No. 1) from the Revenue authorities. 

Narayan (defendant No. 2) pleaded ( Inter alia) that the suit would not 
lie as far as the land was concerned, as the mortgaged holding had been for- 
feited and possession thereof given to him under a decree of the Revenue 
Court. 

The First Class Subordinate Judge at Karwar held that Nagappa 
(defendant No. 1) had forfeited his interest in the land under the mulgeni 

’• Appeal No. 86 of 1895 under tbe Letters Patent. 
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lease and he awarded the plaintiff’s claim to recover his mortgage-debt from 
Nagappa (defendant No. I) personally and by sale of his interest in the 
land, if he had any, apart from his forfeited mulgeni right. 

In appeal the District Judge of Kanara amended this decree by 
declaring that the sale of such interest as Nagappa (defendant No. 1) may 
have in the land, should confer on the purchaser the right to hold the land 
as a mulgeni tenant of Narayan (defendant No. 2) under the lease of 28th 
October, 1880. 

Narayan (defendant No. 2) preferred a second appeal to the High 
Court. 

Ganpat Sadashiv Rao, for the appellant (defendant No. 2). 

1895, July 17. Ranade, J. — The question at issue in this case is 
whether a declaration of forfeiture, under s. 153 of Bom. Act V of 1879, of 
the interests of a lessee holding under a mulgeni (permanent) lease, not 
followed by a sale, but by an order transferring possession of the holding 
to the lessor under s. 57. has the effect of defeating prior incumbrances 
created by the lessee in favour of third parties, such as that claimed by the 
mortgagee-appellant before us. In disposing of this question, the analogies 
[39 1] furnished by the English law of landlord and tenant can prove of 
little help ; for, as was observed in Nagardas v. Bari Damji (l), the rela- 
tions between an Indian zemindar and rayat are not generally the same as 
those between the English landlord and tenant. This caution was 
inculcated in regard to the English law about forfeiture. In Sattyappa v. 
Mahadevamma (2) the same observation is made in regard to the doctrine 
of waiver, and in Ramji v. Vinayak (3) in respect of the right of re-entry 
on alienation. 

The old native law of the country was peculiarly favourable to perma- 
nent tenants such as mirasdars, with whom mulgenidar lessees may well be 
and have been classed. Even in respect of State dues, a mirasdar never 
permanently forfeited his interest by reason of default in the payment of 
assessment. His land might be attached and transferred to the temporary 
occupation of another, but he could claim it back on payment of all arrears 
at any time on his return to the village. The incident of forfeiture might of 
course be attached as a condition in a private lease, but there is nothing in 
the evidence before us to show that the mulgeni lease in the present case 
contained such a condition. The lessor applied under s. 86 for help to the 
Collector to recover his rent, which in this case exceeded the assessment of 
the land, and the Revenue authorities thereupon made a declaration of 
forfeiture under s. 153, and soon after transferred possession of the 
land to the lessor under s. 57. We have thus to see how far these orders 
of the Revenue authorities affected the prior mortgage incumbrance created 
by the lessee. The appellant’s pleader relied chiefly on the analogy of a 
declaration of forfeiture for Government dues. Tbe Land Revenue Code, 
however, makes a clear distinction between State dues and private dues, 
and though under s. 86 tbe Revenue authorities are empowered to give 
help on the application of superior holders to recover the arrears of 
rent or revenue due to them, by the use of the precautionary and other 
measures laid down in Chap. XI for the recovery of State dues, there is 
an express reservation in s. 86 excluding the operation of s. 137, which 
secures to State dues a priority [392] over all other claims. This distinc- 
tion between State dues and private claims has been recognized judicially 

<1) P.J. (1891), p. 183. • \ (2) P.J. (1892), p, 358. 
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in Ratanji v. Sakhciram (1). Narayanv. Vithal (2J and Sato v. Sarvotama- 
rao (3). We must, therefore, carefully consider ss. 56, 57, 80, 81, 86, 137, 
153 of the Land Revenue Code to see how far the orders passed by the 
Revenue authorities in this case under ss. 153 and 57 bad the effeot of 
destroying all prior incumbrances created by the permanent lessee. 

Apart from positive law, it is obvious that a person can only forfeit 
such interest as he has in his land at the time of his default in payment, 
and it would not be equitable to antedate the effect of the forfeiture so as 
to defeat prior incumbrances, especially under a system of land-law which 
declares that a permanent tenant’s interest is both heritable and trans- 
ferable. 

Turning next to positive law, it appears that, under s. 86, the 
superior holders are entitled to assistance in the shape of the use of 
precautionary and other measures for the recovery of rent or revenue, 
under the same rules, and in the same manner as is prescribed by 
Chap. XI for the realization of Government land revenue. Section 153 
lays down the precautionary and other measures referred to in this 
Chap. XI, and it empowers the Collector to declare the occupancy 
or alienated holding, in respect of which an arrear of land revenue is due, 
to be forfeited to Government, and to sell or otherwise dispose of the 
same under ss. 56 and 57 of the Land Revenue Code. Under s. 56, the 
non-payment of land revenue dues makes an occupancy or alienated 
holding liable to forfeiture. Two courses are open to the Collector after 
such a liability has accrued. He may levy the arrears due by a sale of 
the occupancy or bolding, or he may otherwise dispose of such occupancy, 
&c., under rules or orders made under s. 214. When a sale takes place, 
8. 56 lays down that the property sold will be freed from all tenures, 
incumbrances and rights created by the occupant or holder. Under s. 57, 
the Collector may, on such forfeiture, take immediate possession, and 
dispose of the same by placing it in the possession of the purchaser 
(apparently when a sale takes [393] place), or any other person entitled 
to hold it (being co- occupant, tenant or mortgagee, or ether persons 
interested under ss. 80, 81), under the provisions of the Code. Admit- 
tedly, in this case, no sale has taken place after the declaration of 
forfeiture. Only a transfer of possession has taken place under s. 57. 
If it was deemed necessary to insert a special provision like s. 137 to 
reserve a precedence for Government claims to land revenue over all other 
private demands, &c., and if, in extending by s. 86 the procedure under 
Chap. XI to enable private landlords to lealize their dues, mention of 
this special precedence was expressly excluded, it is obvious that a mere 
declaration of forfeiture, even when followed by an order transferring 
possession, does not, in the case of private landlords, destroy all prior 
incumbrances created by the occupant. 

In Dasharatha v. Nyahalchand (4) the effect of a mere transfer of 
possession under the orders of the Mamlatdar was considered by this 
Court. The registered occupant in that case had mortgaged his land, 
and the mortgagee obtained a decree for the sale of the land in respect of 
his mortgage-debt. In the meanwhile, the occupant committed default in 
payment of land revenue, ^md the mortgagee-creditor, having paid the 
arrears of revenue due, was placed in possession. Subsequently, the 
oooupant sued for redemption, and the mortgagee pleaded adverse title as 
having been placed in possession by the Revenue authorities. This 
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contention was disallowed, and it was held that the mortgage relationship 
still subsisted. The case of Gahinaji v. Bhilcchand (1) is an express 
decision on this same point. In that case, there was a forfeiture followed 
by a subsequent restoration of the holding to the old occupant under the 
orders of the Collector. The prior incumbrance created by the occupant 
before the forfeiture was held to be not extinguished by the mere declara- 
ratiou of forfeiture as it would have been if a sale bad taken place. 

It is not necessary here to discuss the effects of the provisions of the 
Transfer of Property Act, Chap. V, for the present suit was instituted 
before .January, 1893, when the notification of [394] Government was 
issued, and under s. 424 the provisions of Chap. V do not apply to 
agricultural leases. 

For the reasons stated above I would reject the appeal, and confirm 
the decree of the District Court. 

JaRDINE, J. — After the original decree was passed, and before the 
first appeal was heard, the Collector of Kanara passed a decision annul- 
ling the later and restoring the earlier decision of the Assistant Collector. 
Being of opinion that the District Judge ought to have admitted the 
Collector’s decision as evidence, we have recorded it here, and have next 
to ascertain what the earlier decision of the Assistant Collector settled. 
It recites s. 153 of the Land Revenue Code, Bombay Act V of 1879. It 
declares that in consequence of the Mulgenidar Nagappa’s default of 
payment to the superior holder Narayan, Nagappa’s rights were forfeited, 
and the land was directed to be given into possession of Narayan. 
Mr. Gaupatrao, relying on s. 56 and r. 58, made under s 214 of the 
Code (printed in General Rules in force in the Revenue Department, 
Edition of 1893, p. 30) has contended that the declaration of forfeiture so 
made as above extinguishes by mere operation of the Code every incum- 
brance or interest created before this forfeiture by the mulgeni lessee, 
such as, e.g., the mortgage by Nagappa to the plaintiff Parshotam. But he 
was unable to cite any judicial decision in support, or to show that this 
was the Statute law before the Revenue Code of 1879 'was enacted. 

He contended that the land rovenue being a paramount charge on the 
land, the superior holder, though a subject, had a right by Statute to the 
same priorities as the Government; and that as a Collector could, after a 
forfeiture declared, and by virtue of 8. 56, sell the estate free from all 
tenures, incumbrances and rights created by the occupant, therefore the 
placing of Narayan, the superior holder, in possession was an extinguish- 
ment of all such rights, including Nagappa’s mortgage to plaintiff, as 
charges on the land. 

We think that the giving of possession to Narayan was an act done 
under s. 57, a recognition by the Assistant Collector that he wa9 entitled 
to hold it under the Code or some other [395] law. There is nothing in 
this section, however, which quenches earlier incumbrances; I think 
Mr. Ganpatrao goes too far in placing the rights of Narayan, a superior 
holder and mere subject, on a par with those of the State. The State has 
paramount rights under s. 137, which is as follows : — 

“ The claim of Government to any moneys recoverable under the 
provisions of this chapter shall have precedence over any other debt, 
demand or claim whatsoever, whether in respect of mortgage, judgment- 
decree, execution, or attachment or otherwise howsoever, against any land 
or the holder thereof.” 




< 
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(1) P.J. (1893), p. 547. 
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But s. 86, whioh extends to superior holders oertain procedures used 
by the State to reoover its own paramount dues, makes an express exception 
of s. 137, a clear indication that the above rule of priority was not 
enacted in favour of the subject superior holder. 

We have first to determine the true intent of these to ss. 137 and 86. 
I am of opinion that they are not to be constituted as enactments altering 
the principles of the law as it stood in 1879. 

Section 137 is merely declaratory of the law as interpreted by this 
Court in Abdul Ganiv . Krishnaji (1), Gundo v. Mardun (2), and Ghelabhai 
v. Pranjivan (3) that the land revenue cue to the Crown is the paramount 
charge on the land. The rights of the Crown are founded on reasons which 
are foreign to any subject, as seen in Secretary of State for India v. Bombay 
Landing and Shipping Company (4). Cessat ratio cessat lex. The exception 
in s. 86 declaring that a superior holder is not to get the assistance of the 
doctrine of s. 137 merely leaves the law as it was. Some perplexity may 
have disturbed the mind of the draftsman after he had inserted the high 
prerogative doctrine among little rules of procedure, fiscal rules apt alike 
to Crown and subject for recovering revenue or rent. That is why he 
excludes in s. 86 the superior holder from what he calls a rule, as if any 
subject could have the right which even before [3961 Magna Charta, C.18, 
the common law gave the King — Quia thesaurus regis est pads vinculum 
et bellorum nervi. 

Except as declaratory, I think s. 86 deals only with procedure, and 
cannot be construed as altering the principles which the High Courts of 
India have applied as law and equity to the failure of a lessee to pay rent 
when that payment is a condition of bis tenure. (As to mulgeni leases 
see Subbaraya v. Krishna (5) ; Narayana v. Narayana (6).) We must now 
see what principles the Courts have applied. The High Courts have 
applied the English doctrine of forfeiture. The latest views of the Indian 
Legislature as shown in s. 115 of the Transfer of Property Act IY of 1882 
(which does not apply to this case) are similar to the statement of the 
law of England about the effect of surrender and forfeiture upon an 
under-lessee’s interest expressed by Lord Justice Mellish in Great Western 
Railway Company v. Smith (7). “ It is a rule of law, that if there is a 

lessee, and he has created an under-lease, or any other legal interest, 
if the lease is forfeited, then the under-lessee, or the person who claims 
under the lessee, loses his estate as well as the lessee himself.” Rent, 
like service, is a condition in law annexed tacite ; (compare this feudal 
law with 8. 83) ; and if the rent be not paid “ then may the feoffer 
or his heirs enter into such lands or tenements and them in his former 
estate to have and hold, and the feoffee quite to ouste thereof ” Coke on 
Littleton, 201. Coke explains the former estate to be “ that estate which 
he had at the time of the estate made upon condition.” In Bacon’s 
Abridgement, Conditions O. 4, the rule is found which is stated in rather 
fuller terms by Woodfall on Landlord and Tenant, Ed. 14th, p. 327, 
that “ on an entry on ejectment or recovery for a condition broken, the 
lessor gets the estate he had at the time of the estate made on condition 
and may avoid all mesne charges and encumbrances.” His authorities are 
Ooke on Littleton, Bacon, and Cole on Ejectment, 68. Code applying to 
©nbty the doctrine of remitter says : — “ Immediately upon entry the party 


(1) 10 B.H.O.R. 416. (2 1 .10 B.H.O.R. 419. (3) 11 B.HC.R. 218. 

(41 6 B.H.O.R. 28, especially pp. 48, and 49 (0,0. Jj. (6) 6 M. 159. 

(6) 6 M. 327. (7) 2 Oh. D. 235 (253). 
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is by law remitted to his previous estate ; (that is to say, he becomes seized 
or possessed of the land for such an estate [397] therein (if any) as was 
legally vested in him before and at the time of the entry.” 

It) regard to his entry and present possession the defendant Narayan. 
has apparently used the legal procedure. As mentioned above, the revenue 
official has declared under s. 157 that Nagappa's rights are forfeited, which 
distinguishes the case from Dasharatha v. Nyahalchand (1). The same 
order also puts Narayan in possession, which distinguishes the case from 
Malhan v. Tukaram (2) ; the entry is not the act of Narayan himself as in 
Indra butty v. Holloway (3). 

On considering s. 153 and ss. 56 and 57 together, I do not think 
that upon making a declaration of forfeiture the Collector must necessarily 
sell the forfeited estate. Reading ss. 56 and 57 distributively, I am 
of opinion that he had power himself to take possession and to dispose 
of the holding by putting in the person whom he thought- entitled afc 
law, who on the English principles is the lessor Narayan, not the plaintiff 
Parshotam, the mortgagee from the lessee. As it does not appear that 
the plaintiff-mortgagee paid to Narayan the rent due from Nagappa, 
8. 80 does not come into play. The final order of the Collector was 
passed after considering the question under s. 81. His decision annuls 
that which held that there had been collusion between Nagappa and 
Narayan, resulting in a forfeiture on failure to pay the rent, with a view 
to defeat incumbrances created by the lessee. In the present suit the 
pleadings and issues do not show that Parshotam alleged this fraud ; so, 
fraud ceases to bo a fact in this appeal. 

I do not know of any principle by which the mulgeni lessee 
Nagappa can be treated as legitimus dominus pro tempore, so as to 
create an estate in a mortgagee which shall not be subject to forfeiture. 
This is not a case analogous to that exceptional one of the Earl of 
Arundel (4) in Bacon’s Abridgement, where the feoffee of a manor upon 
condition was held to have created enduring grants by copy, because he 
was legitimus dominus pro tempore. Where the only question is between the 
lessee and his grantee, [398] the grants may in certain circumstances 
be upheld in equity as they are at law on a surrender; and Gahinaji v. 
Bhikchand (5) is such a case. But as I can find no case, so I believe, 
that not one of the High Courts of India has hitherto treated an inferior 
holder or lessee as competent to grant an estate more perdurable than 
his own. So grievous an interference with a landlord’s property cannot 
be tolerated in law or equity. There is no analogy at all between the 
lord of a manor making grant by copy and the lessee who holds on 
condition. The former holds a Court, and his powers as owner of a 
franchise are settled by custom ; therefore he was held to be legitimus 
dominus pro tempore. Having had the advantage of perusing Mr. Justice 
Ranade’s judgment, I may say that we are not dealing with a mirasdar 
whose rights do not depend on a lease; and I will not in a mere 
incidental manner say anything on the question whether a mirasdar is 
legitimus dominus for this purpose by custom ; obiter dicta here may 
have unforeseen results. I may, however, remark that the mirasdar has 
been treated in some cases not as perpetual lessee ; but. like the muldar in 
this case as the highest superior holder — Narayan v. Lakshuman (6) ; 
Alagaiya v. Saminada (7). • 

(1) 16 B. 134. (-2) 6 B.H.C.R.A.C.J. 86. (3) 9 W.R.C.R. 168. 

(4> Dyer, 344a. (5) P. J. (1893), p. 547. (6) 10 B.H.G.R. 324. 

(7) 1 M.H.C.R. 264. 
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On this great and important question of the lessee’s powers I have 
the misfortune bo differ with my brother Ranade ; and, moreover, 
Mr. Ganpatrao did not argue the law of forfeiture as between landlord and 
■tenant. To make my views clear I will now sum them up. 1. The feudal 
notion that payment of the rent or service was a condition in law had been 
treated as the law of India before the passing of s. 83 of the Land Revenue 
Oode which deolares the condition. 2. All the High Courts have held 
forfeiture to attach as a breach of that condition. 3. No High Court has 
held that a mere lessee can grant an estate more perdurable than his own, 
and which shall not be subject to forfeiture in favour of the lessor in the 
•event of the lessee’s estate being forfeited. 4. The rules of law as to 
•the different effects of surrender and forfeiture are not to be ignored. 
[399] 5. The Legislature oi Bombay in framing rules of procedure did 
not intend to alter the law about transfer of property. 6. An ordinary 
subject lessee on a perpetual lease on condition is not a dominus. 7. The 
mulgenidar Nagappa could not by his own mere act create a moitgage in 
iavourof Parshotam, which would survive the forfeiture of Nagppa’s own 

estate to the landlord. J . , » , ,, 

It follows that, in my opinion, the decree of the District Cour 0 ought 

to be amended. But as my brother Ranade upholds it, this Court will 
confirm it under s. 575 of the Code of Civil Procedure. 

The Judges having differed, the decree of the District Judge was 
confirmed under s. 575 of the Code of Civil Procedure (Act XIV of 1882;. 

Narayan (defendant No. 2) preferred an appeal, under s. 1 o of 
the Amended Letters Patent, from the decision of the Division Bench. 

The appeal came on for argument before a Full Bench consisting of 

Farran, C. J., and Parsons and Hosking, JJ. , Th 

Ganpat Sadashiv Rao, for the appellant (defendant No. A ).— ±be 
•question is what is the effect of a forfeiture for non-payment of rent under 
s. 153 of the Land Revenue Code. We contend that it has the effect of 
extinguishing not only the lessee’s interest in the holding, but also that of 
the under-lessee, or any other person who derives his title from the 
lessee. The land reverts to the lessor free from all charges and incum- 
brances created by the lessee. See s. 56 of the Land Revenue Code and 
the rules made under s. 214. In accordance with these rules the Collector 
lias disposed of the holding? in dispute and put the original lessor in 
possession. Payment of rent is a condition of the tenancy, and forfeiture 

attaches as a breach of the condition. > 

There was no appearance for the respondent. 

JUDGMENT. 

FARRAN, C.J. — This is an appeal under the Letters Patent from 
the decree of a Division Bench passed in second appeal. The learned 
Judges wbo beard the appeal having differed in opinion, the decree of the 
lower appellate Court was confirmed. The question of law which we 
have to consider is one of some importance. [400] It is to be regretted 
that the respondent was not represented before us and that we have to 
deal with the appeal on an ex parte argument. The facts which gave rise 

to the question are these. _» 

On the 28th October, 1880, the father of Narayan (defendant No. A) 
granted amulgeni lease of the land in suit to Nagappa (defendant No. lj, 
the rent reserved being Rs. 29 per annum. On the 4bh of September, 1888, 
the defendant Nagappa mortgaged his interest in the land to the plaintiff. 
Subsequently the rent payable by defendant Nagappa under the leas^ 

849 


1896 

AUG. 18. 

Full 

JBbnch. 

92 B. 886 


B XI— 107 


1896 

Aug. 13. 

Full 

Bench. 

’22 B. 389 

(F.B.). 


22 Bom. 401 Indian decisions, new series [Yof. 

having fallen into arrear, the defendant Narayan applied to the Collector 
under s. 86 of “ The Bombay Land Revenue Code, 1879 ” for assistance 
iD the recovery of the arrears. The Assistant Collector after holding the 
inquiry directed by s. 87 passed an order for rendering assistance to 
Narayan as the superior holder and declared the mulgeni right of' the 
defendant Nagappa in the laud to be forfeited ; and purporting, I assume, 
to act under s. 57 of the Code, put the defendant Narayan in possession 
of the land. 

The third defendant Dalla took proceedings before the Revenue 
authorities to have the order restoring the property to the superior holder- 
set aside. It is unnecessary further to refer to these proceedings. They 
resulted finally in the original order of the Assistant Collector beiDg upheld’. 
The present suit was filed by the plaintiff, the mortgagee under the mort- 
gage of the 4th September, 1888, to recover the amount due under his 
mortgage against the defendant Nagappa personally and by the sals of his 
interest in the mortgaged land. The defendant Narayan contended by 
his written statement that the suit would not lie as far as the land was 
concerned, as the mortgaged holding had been forfeited and possession 
thereof given to him under a decree of the Revenue Court. 

The Assistant Collector in taking the above steps in favour of the 
superior holder appears to have acted in pursuance of a Resolution of 
Government of the 30th May, 1881 (General Rules of the Revenue Depart- 
ment, 1893, p. 30), which concludes as follows : — “ Accordingly when s. 153 
provides tha L the Collector [401] may declare the occupancy in respect 
of which an arrear of land revenue is due to be forfeited to the Government, 
so he may declare a holding with which he is dealing under s. 86 to 
have reverted to the superior holder.” 

The first question for decision is whether Nagappa’s lease was liable 
to be declared forfeited under s. 153 of the Land Revenue Code. It does 
not for this purpose seem Decessary to consider whether the earlier provi- 
sion of s. 56, which makes the arrears of land revenue due on account of 
land by any landholder a paramount charge on the holding, applies to the 
arrears of rent under a mulgeoi lease, though if such a lease can be sold free 
from incumbrances under the provisions of ss. 153 and 56 the inference 
would rather be that it does, but there are difficulties in the way of so- 
holding, so I pass from that question. Section 86 of the Code enables a 
superior holder by written application to the Collector to obtain assist- 
ance by the use of precautionary and other measures for the recovery of 
rent or land revenue payable to them by inferior holders * * * under 

the same rules (except that contained in s. 137) and in the same manner 
as prescribed in Cbap. XI of the Act for the realization of land revenue by 
Government. Nagappa clearly, I think, came within the definition of 
“ inferior holder ” contained in s. 3, cl. 14, of the Code, so it follows that 
bis superior holder was entitled to have measures taken in his favour under 
Cbap. XI for the recovery of his rent under the same rules and in the same 
manner (subject to the limitation contained in the proviso to s. 86) as 
Government could resort to. As forfeiture under s. 153 is one of the- 
measures which can be resorted to under Chap. XI it follows that- 
Nagappa’s lease or holding was liable to be declared forfeited under 
8. 153. 

Assuming, theD, that it was liable to such a declaration of forfeiture* 
it has next to be considered what is the effect of the declaration. 
The Code itself does not enact that any particular legal consequences 
fihall flow from the forfeiture of a holding by the Collector beyObd 
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making suoh a forfeiture a [402] condition precedent to his selling or 
otherwise disposing of the same. In the case of the breach of a 
covenant in a lease at common law which contains a condition for re- 
entry, the right of the landlord is to re-enter and hold the leasehold 
premises as of his former estate freed from the lease and all incumbrances 
oreated by the lessee — Woodfall, p. 327. Upon such re entry the 
interest of the lessee under the lease determines and he has no further 
claim upon it. When we turn to the Land Revenue Code we find that 
the Collector upon declaring the forfeiture must sell or otherwise dispose 
of the holding under the provisions of ss. 56 and 57 and credit the proceeds 
(if any) to the defaulter' s accounts. This distinguishes a forfeiture under 
the Code from a forfeiture and re-entry at common law where no such 
further steps are incumbent on the landlord. It appears to me that a 
declaration of forfeiture by the Collector under s. 153 is tbe formal 
preliminary Btep which leads to the consequences indicated in the Code, 
but is not in itself until these steps are taken productive of any direct 
legal result. Upon a declaration of forfeiture it does not, I think, follow 
that the holding thereupon becomes the property of the superior bolder or 
that be becomes ipso facto seized of his original estate in the forfeited 
holding, else as I have said the proceeds of the holding when dealt with 
would not be credited to the tenant. The steps which the Collector is to 
take upon a declaration of forfeiture are indicated in s. 1 53. He is to 
sell or otherwise dispose of the same under the provisions of ss. 56 and 57. 
The case of a sale gives rise to no difficulty whether it is the case of tbe sale 
of a holdiog held directly from Government or of a holding under a superior 
holder. Its consequences are plainly indicated in s. 56. The sale is to be 
of the holding freed from all sub-tenures and incumbrances subject in the 
case of a holding from a superior holder to the paramount claims of Govern- 
ment under s. 137. Tbe Collector, however, can otherwise dispose of the 
holding under the provisions of ss. 56 and 57. If he does so it appears to 
me that he can dispose of the bolding only under rules and orders made in 
this behalf under s. 214. He cannot dispose of it otherwise. Now when 
the rules [403] and orders made in this behalf under s. 214 are examined, 
it will be found that they are applicable only to holdings from Government 
and are wholly inapplicable to a holding under a superior holder. What 
the Collector is to do under these rules and orders is to cause the land com- 
prisecfin the forfeited bolding to be entered in the records as unoccupied 
alienated land, with which he may then or subsequently deal as such. 
The rules and orders contain further provisions and directions which are 
inconsistent with the Collector’s power absolutely to restore a forfeited 
holding to the superior holder as of his original estate. It appears to me, 
therefore, that the Collector has no authority under s. 56 to restore the 
forfeited holding to tbe superior holder. If such a power were conferred 
upon him by rules made under s. 214 I should be inclined to think that 
the same consequences would follow upon such restoration as follow now 
when the Collector otherwise than by sale disposes of holdings held under 
Government. I cannot see how different consequences would flow from 
the same action of the Collector in cases where a superior holder is 
concerned from those which flow from that action where Government is 
concerned, and in the case of Government I cannot doubt that it re-enters 
on its old estate. The rules and orders made under s. 214 (which have 
the force of law) show that, I think, conclusively. 

• It remains to consider tbe provisions of s. 57, which enables the 
Collector to take immediate possession of the land embraced within a’ 

m 


1896 

AUG. 13. 

Full 

Bench. 

22 B. 389 
fF.B ). 



1896 

AUG. 13. 

Full 

Bench. 

22 B. 389 
(F.B.). 


22 Bom. 404 Indian decisions, new series [Yol. 

holding forfeited under s- 56 or any other law for the time being in force 
and to dispose of the same by placing it in possession of the purchaser or 
other person entitled to hold it according to the provisions of the Land 
Revenue Code or any other law for the time being in force. These provi- 
sions appear to me to deal with possession only. They do not, I think, 
enable the Collector to determine any question of right. It shall be lawful 
for the Collector to dispose of the land by placing it in the possession of 
the purchaser is. I think, but a circuitous mode of saying that it shall be 
lawful for him to place the land in the possession of the purchaser. When 
the person entitled to the land has been ascertained under the provisions, 
[404] of the preceding section or any other Act, the Collector is empowered 
without civil process to put him in possession. Read in that sense 
s. 57 is merely ancillary to s. 56 with a superadded provision enabling 
the Collector to deal generally with the possession of land comprised within 
forfeited holdings. It cannot, I think, have been intended by the use of 
the general words employed in the section to constitute the Collector a civil 
Court to deal with all questions relating to the forfeitures of land. It must 
be borne in mind that the section deals primarily with land forfeited to 
Government, and that it is only indirectly under the provisions of s. 86 
that land held under superior holders is brought withiD its purview. 

If this be the true meaning of the section, the making over of the land 
in question to the defendant Narayan did not amount to a disposing of the 
land by the Collector under the provisions of the Code, and bad, therefore, 
no legal operation upon the rights of the several parties interested in the 
defendant Nagappa's holding. 

The result of the above reading of the ss. 153, 56 and 57 of the Land 
Revenue Code might doubtless lead to the conclusion that even tbe interest 
of Nagappa in the holding in suit has not been terminated by the proceedings 
already taken under the Code though it is liable to be terminated under 
them. It is not, however, necessary for me so to hold in this case. It 
will be sufficient for the determination of this appeal to say that the plaint- 
iff’s interest in the holding has not been extinguished. It is also unncessary 
to .consider whether tbe making over of the land by the Collector to the 
defendant Narayan was legal. 

For these reasons I agree with the result which the lower appellate 
Court and Mr. Justice Ranade have arrived at in this case, and am of 
opinion that the decree appealed from is correct and ought to be confirmed. 

PARSONS, J. — The decision of this case depends udoo the construction 
to be placed upon certain sections of the Bombay Land Revenue Code, 
1879. Section 86 provides that superior holders shall be entitled to 
assistance for the. recovery of rent or land revenue under the same rules, 
except that contained in s. 137, and in the same manner as prescribed in 
Chap. XI for the [405] realization of land revenue to Government. 
Section 150, which is in Chap. XI, contains the processes by which an 
arrear of land revenue may be recovered, among them is (6) by forfeiture 
of tbe occupancy or alienated holding in respect of which the arrear is due 

under s. 153.” 

Section 153 provides that “the Collector may declare the ocoupanoy 
or alienated holding in respect of which an arrear of land revenue is due, 
to be forfeited to Government, and sell or otherwise dispose of the same 
under the provisions of ss. 56 and 57, and credit the proceeds, if any, to t 6 
defaulter’s accounts.” 
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Section 56 gives the Collector power to *' levy all sums in arrear by 
sale of the occupancy or alienated holding, freed from all tenures, incum- 
brances and rights created by the oocupant or holder or any of his predeces- 
sors-in -title, or in any wise subsisting as against such occupant or holder, 
or may otherwise dispose of such occupancy or alienated holding under 
rules or orders made in this behalf under s. 214.” 

Seotion 57 gives the Collector power “ in the event of the forfeiture 
of a holding through any default in payment or other failure occasioning 
suoh forfeiture under the last section or any law for the time being in 
force, to take immediate possession of the land embraced within such hold- 
ing, and to dispose of the same by placing it in the possession of the 
purchaser or other person entitled to hold it according to the provisions 
of this Act or any other law for the time being in force.” 

Section 137 declares that “ the claim of Government to any moneys 
recoverable under the provisions of this chapter shall have precedence over 
any other debt, demand, or claim whatsoever whether in respect of mort- 
gage, judgment-decree, execution, or attachment, or otherwise howsoever, 
against any land or the holder thereof.” 

We have to apply the sections to the facts of the present case in 
which the rent payable by the mulgeni tenant having fallen into arrear, 
the Collector on the application of the superior holder declared the mulgeni 
holding forfeited, and disposed of the holding t406] by placing it in the 
possession of the superior holder, and determine whether the ciaim of the 
latter to hold the land free from a mortgage incumbrance created by the 
mulgeni tenant is good or not. In my opinion he is not entitled to so hold 
the land. It is true that the mulgeni lease has been declared forfeited by 
the Collector, but the Code does not provide for the forfeiture of an inferior 
bolding to the superior holder. Section 153 speaks only of forfeiture to 
Government. Section 86 when applying Part XI does not place the superior 
holder in the position of Government. I do not agree with the Legal 
Remembrancer, upon whose opinion Government passed the Government 
Resolution No. 3089 of 30th May. 1881, that s. 153 must be construed as if 
the occupant took the position of Government. There is a great difference 
between the position of Government and that of a superior holder, and the 
latter has not for his rent the paramount claim that Government has for its 
land revenue. The declaration, therefore, of forfeiture in the present case 
made no change in the legal relationship of the landlord and tenant. 
It was merely a step that had to be taken before other acts could be done. 
Having declared the lease forfeited, tho Collector could then proceed to 
sell or otherwise dispose of the same under tbe provisions of ss. 56 and 57 
and credit the proceeds, if any, to the defaulter s accounts. Section 56 
allows of a disposal only under rules and orders made in this behalf. under 
s. 214. I have carefully studied these rules, but I can find among them no 
rule or order which allows the Collector to dispose of the bolding by hand- 
ing it over to the superior holder. It is of course always difficult to apply 
rules framed for one set of circumstances to another and different set. A 
rule like 59, which provides for the land being entered as Government 
waste or unoccupied land, cannot apply to land like this. Rules 59A and 
59B might apply, but they have no application to tbe circumstances of 
the present case.' The only rule which does apply is 60, the general one, 
and this renders it obligatory on the Collector to put the forfeited bolding 
up for sale, isxoept in two cases neither of which exists here. Thus the 
only legal method of disposal of an inferior holding is by sale. 
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[407] It; remains only to consider the mode of disposal under s. 57. 
That allows of a disposal of the holding by “ placing it in the possession 
of the purchaser or other person entitled to hold it according to the pro- 
visions of this Act or any other law for the time being in force.” The 
superior holder in this case is not the purchaser, and as we have seen, is 
not a person entitled to hold it. There has been no valid proceeding under 
which he has hecome entitled to put an end to the tenancy and re-enter 
on the land. Not having been legally disposed of. the mulgeni lease though 
forfeited still subsists and is liable to the claim of the mortgagee. I con- 
cur, therefore, in confirming the decree with costs. 

IIOSKING, J. — In this case, appellant Narayan, a superior holder of 
certain alienated land, having applied to the Revenue authorities under 
s.86 of the Bombay Land Revenue Code for assistance in recovering arrears 
of rent from Nagappa, his mulgeni tenant, the Revenue authorities, under 
s. 153 of the said Code, declared the mulgeni tenancy forfeited, and under 
s. 57 put the superior holder in possession of the land. The question for 
decision is, whether the said land is now free from a mortgage charge 
created by the inferior holder in favour of respondent Parshotam, before 
the forfeiture. 

A forfeiture followed by a sale under s. 56 frees the land sold from 
prior incumbrances. In the present case there was no sale. Under the 
latter part of s. 56 a forfeited holding may be disposed of under rules or 
orders made by Government under s. 214. No restriction is placed upon 
the power of Government, and by such rules it may free the forfeited 
holding from prior incumbrances, but these rules or orders can only be 
made as to the disposal of a forfeited superior holding, for that is the only 
kind of bolding contemplated by s. 56. By virtue of s. 86 the rules and 
orders might, if practicable, be applied to a forfeited inferior holding. The 
following rule has been made by Government as to the disposal 
of a forfeited superior holding : — “ The Collector shall cause the land 
comprised in any forfeited alienated holding to be entered in the 
records as unoccupied unalienated land, and may dispose of it forthwith, 
or at any subsequent time, in accordance with the rules and orders 
[408] in force relating to land of that description ” (Rule 59 under s. 214, 
Bombay Revenue Code — Government Rules, Revenue Department). 
According to the rules for the disposal of unoccupied unalienated land the 
Collector may grant the occupancy upon payment of a price fixed by him, 
or without charge, or he may have the occupancy sold by auction and 
grant it to the highest bidder (Rule 16 under s. 214). It appears to be 
impracticable to apply these rules to the case of a forfeited inferior holding. 
Consequently, in my opinion, s 56 is inapplicable to the forfeiture under 
consideration. 

The question then remains as to the effeot of a forfeiture under s. 153 
followed by disposal under s. 57, apart from s. 56, assuming such procedure 
to be legal. Section 137 gives the claims of Government precedence over 
all other debts, including mortgages. Section 86 specially denies this 
privilege to superior holders. It is, therefore, I think clear that the 
forfeiture of an inferior holding under s. 153, apart froms. 56, does not free 
the land from prior incumbrances. Under s. 80 the mortgagee of an 
occupancy may prevent a forfeiture by paying arrears of land revenue, but 
I do not find any provision in the Code giving a similar right to a mortgagee 
of a superior or inferior alienated holding. There is, therefore, the more 
reason for holding that the forfeiture of an alienated holding does not free 
the holding from a prior mortgage. The forfeiture in the present oase has 
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' been deolared under the provisions of tho Bombay Land Revenue Code, 
and the only question 1*9 as to the effect of the forfeiture under the Code. 

• Had the superior holder wished to enforce a right of forfeiture under 
A condition in the lease, or under the general law of landlord and tenant, 
he should have had recourse to a suit in the oivil Court. The mortgagee 
would have been entitled to be made a party to such a suit, and, assuming 
there were a right of forfeiture, the Court would have given the mortgagee 
•an opportunity of preventing the forfeiture by paying the arrears of rent. 

• • For these reasons I am of opinion that the deoree of the Division 
Bench should be confirmed. 
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[409] APPELLATE CIVIL. 

Before Sir C. Farran, Kt., Chzef Justice , and Mr. Justice Fulton. 

• 

LALLU ( Original Defendant ), Appellant v. J&GMOHAN ( Original 
Plaintiff ), Respondent .* [18th August, 1896.] 

Will — Construction — Bequest by a Hindu to his wife — Life-estate — Reversioner— Vested 
remainder —Contingent bequest. 

One Jamnadas Natha died in 1876, leaving a will which after stating his pro-, 
perty in detail provided as follows: — “When I die, my wife named Suraj is 
ownor of that property. And my wife has powers to do in the same way as I 
have absolute powers to do when I am present, and in oase of my wife’s death, 
my daughter Mahalaxmi is owner of the said property after that (death).” 

Ueld, that Suraj took only a life-estate under the will, with remainder over to 
Mahalaxmi after her death. 

Held, also, that the bequest to Mahalaxmi was not contingent on her surviving 
Suraj, but that she took a vested remainder which upon her death passed to 
her heirs. 

IF., 24 B. 420 (423) ; R.. 29 B. 306 (311) =6 Bom. L.R. 975 (978) ; 35 B. 279 = 13 Bom. 
L.R. 471 = 11 Ind. Cas. 547 ; 30 C. 20 = 7 C.W.N 314 ; 6 Bom L.R. 625 (627); 
21 T.L.R. 56 ; 1 8. L.R. 211 ; D., 17 G.L.J. 630 = 16 Ind. Cas. 809 ] 

Appeal from the decision of Rao Bahadur Lalsbankar Uraiashan- 
tar, First Class Subordinate Judge of Abmedabad. 

One Jamnadas Natha, a separated Hindu, died on 19th July, 1876, 
leaving a widow Bai Suraj and a daughter Mahalaxmi by a predeceased 

wife. 

He left a will dated 19th January, 1874, of which the following is 
the material part : — 

“ My property consists of dwelling-houses and moveables such as cash, 
iewels and furniture, the silk, &c., appertaining to my business, and out- 
standing debts, whatever the same may be. : As to this, when I die, my 
wife named Suraj is owner of that property. And my wife has powers to 
do in the same way as I have absolute powers to do when I am present,* 
and in case of my wife’s kaja raja (death) my daughter Mahalaxmi ie 1 
owner of the said property after that (death). I have, therefore, made this 
my will in respect thereof.” _ 

In acoordanoe with this will the testator’s widow Suraj took posses- 1 * 
-sion of all bis property, both moveable add immoveable, after his death : 

in 1876. 
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[410] His daughter Mahalaxmi died in July, 1883. 

Surai died on 11th March, 1893, leaving a will dated 27fch December,. 
1883 whereby she bequeathed the whole of the property in her possession 
to her brother’s son Lallu (the defendant). On her death Lallutook posses- 


Sion. 


The plaintiff was the grandson of Mulchand, the separated brother of 
Jamnadas Nathu. In 1894 he brought this suit claiming as reversionary 
heir of Jamnadas Natha to be entitled to his property on the death of his 
widow Suraj. He contended that under the will of Jamnadas Nathu his 
widow Sura) took only a life-interest in the property and that she had 

no power to bequeath it to Lallu. . 

The defendant pleaded ( inter alia ) that Sura] took an absolute inter- 
est under the will of Jamnadas Natha and that she had, therefore, full 
rower to bequeath the property to him (the defendant) as she had done. 

The First Class Subordinate Judge of Abmedabad held on tb» 
construction of Jamnadas’ will, that Suraj took only a life-interest in the 
testator’s property, that she was not competent to dispose of it by will, and 
that her will, therefore, did not confer any title on the defendant to any 

part of the property in dispute. 

He accordingly decreed the plaintiff’s claim. 

Against this decision the defendant appealed to the High Court. 
Ganpat Sadashiv Rao . for appellant (defendant).- The defendant 
bolds the propertv under the will of Suraj. The question is whether 
Suraj under the will of her husband Jamnadas took an absolute estato 
which she could bequeath to the defendant. We say she did. The will 
gives her as full an estate in the property as the testator had. The Court 
must give effect to these words in the will. They show that be did not 

mean to give her only a life-estate. . . , . . „ . . • . 

The gift over to his daughter Mahalaxmi is to take effect only in the 

eveDt of the wife's death during the lifetime of the testator. It is a 
substitutionary bequest, contingent on the lapse or failure 
absolute devise — Gee v. Mayor, <£c., of [111] Manchester (1 
v. Woodburne (2) ; Clayton v. Lowe (3). The rule is well established tot 
where a bequest is simply to A-and in case of bisdeatb, or if he die. 
to B, A surviving the testator takes absolutely-W.ll.ams on BxocutorS; 
1082, 3 (4th Ed). In the present case the wife did survive the testator . 
she, therefore, took the property absolutely ; and was competent to dispose 
of it by will as much as by gift inter vivos. Her will is, therefore, valid. 

But assuming that she took only a life estate, it is clear that Maha- 
laxmi took a vested remainder. That being so, then although she 
predeceased Suraj, her interest passed on her death to her heira. The 
principle laid down io s. 106 of Act X o 1865 applies by “ al ogytoto 
present case, so that even if Suraj took only a life-estate, the plaintiff 

cannot succeed, as he is not the heir of Mahalaxmi. 

Goverdhan M. Tripathi, for respondent (plaintiff).— The will does 

not confer an absolute interest on Suraj. The gift over o more 

clearly shows that the testator intended to give bis wife nofchlD S mo ™ 
than ' a life-estate. The rules laid down by English Gour s for to 
construction of English wills do not apply in the case of Hindu wills. 
Hindu wills are to be construed according to the laws an g 
Hindus. The principle is now well settled that unhiss a i w _ 
words of inheritance or words giving an express power of alienation^ 


(2) 23 L. J. Ch. 336. 


(3) 5 B. & Aid. 636. 
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widow, a bequest by a husband to a wife does not confer on her an absolute 
estate — Hirabai v. Lakshmibai (1); Harilal v BaiBewa (2). There are no 
suoh words in the will in question. Suraj, therefore, took a life-estate 
only. 

As to the gift over to Mahalaxmi, it is a contingent bequest, contingent 
on her surviving the widow. And as she did not survive the widow, her 
legaoy fails. The property is, therefore, undisposed of after the death of 
Suraj, and the plaintiff is entitled to inherit as the next of kin of the testator 
Jamnadas Natha. Even assuming that Mahalaxmi took a vested interest in 
the legaoy, which passed on her death to her heirs, we do not admit that the 
plaintiff [412] is not her heir. The question as to who are Mahalaxmi s 
heirs has not been raised in the lower Court, and there are no materials 
before this Court to enable it to decide that point. 


1896 

AUG . 1®» 

APPBIi- 

LATB 

Civil. 

22 B. 409. 


JUDGMENT. 

FaRRAN, C.J. — This is an appeal from the decree of the Subordinate 
Judge, First Class, at Abmedabad allowing the plaintiff s claim. The 
plaintiff as the nearest reversionary heir of Jamnadas Natha after the 
death of Bai Suraj, the widow of Jamnadas, sued to recover from the 
defendant, who claims under a will of Bai Suraj, the property left at her 
death. The defendant contends that Bai Suraj had, in consequence of 
Jamnadas having made a will in her favour, power to deal with bis property 
by her will; and also, if she had not such power, that the heir of Maha- 
laxmi, the daughter of Jamnadas, and not the plaintiff, is the person now 
entitled to the property. The rights of the parties in the main, therefore, 
depend upon the construction and effect of the will of Jamnadas. The 
argument before us on appeal was confined to this part of the case. 

The facts which it is necessary to remember as bearing upon the 
construction of the will and the devolution of the property are these. The 
testator Jamnadas, who was a trader and had a shop, was a separated 
Hindu. When he made bis will in March, 1874, he had a wife Bai Suraj 
and a daughter Mahalaxmi by another wife (then deceased) who was young. 
His separated brother Mulchand was alive and had a son. The plaintiff 
is Mulchand’s grandson. Jamnadas died fn July, 1876. leaving his widow 
Bai Suraj and his daughter Mahalaxmi surviving him. The latter married, 
but died in July, 1883, without leaving issue. The parties are not agreed 
as to who her heir is. The lower Court has not considered that question. 
Bai Suraj made a will in December, 1883, leaving the property to the 
defendant No. 1. She died in 1893. The present suit was filed in 1894. 

The will is short. After referring to the state of his family and 
his separation and enumerating his property the testator proceeds : 
“ As to that when I am not alive my wife named Suraj is the owner 
of the property and has the same right of doing things independently 
as I myself during my lifetime have, and after her death my daughter 
Mahalaxmi is the owner of the [413] said property. I have, therefore, 
made this my will in respect thereof.” This is the translation which 
has been furnished to us. Though it conveys the general meaning 
it is not literally accurate. The Subordinate Judge renders it thus : 
" And my wife has powers to do in the same way as I have absolute 
powers to do when I am present, and in case of my wife’s death after ^ that 
my daughter Mahalaxmi is the owner of that property.” The words “ tenet 
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kajaraja hoe t%" which the translator renders “after her death” and the 
Subordinate Judge renders “in case of her death ” are still more literally 
rendered “should death tc her be.” They do Dot in our view import a 
contingency but are a euphemism to denote the time of the wife s future 
death which native feeling does not permit of being expressed in speech as 
a certainty. The words “after that” which follow the word “death” show, 
we think, that this is certainly so in the present case. 


Mr. Rao, who argued the appeal with much ability for the appellant, 
contends that the true intention of the testator to be gathered from the 
words of the will was to give an absolute and unqualified estate in per- 
petuity with the fullest powers of alienation and disposition to the widow, 
and that the gift to Mabalaxmi was substitutionary to provide for the event 
of Bai Suraj dying in the lifetime of the testator. He relied upon the rule 
deducible from the cases of Gee v. Mayor , &c. t of Manchester (1) and Wood - 
biirnc v. Woodburne (2). He argues that unless this construction is adopted, 
and if Bai Suraj takes only a life estate, the words giving her such ample 
powers over the property must be rejected as meaningless. It appears to 
us, however, that, as we have already said, the gift over to Mahalaxmi is 
not expressed as a contingency by the testator, but as a certainty, and that, 
therefore, there is no room or basis for the argument. The words which 
gave the widow such ample power over the property are, we think, only 
intended to enlarge the Hindu widow’s ordinary power and to provide that 
she is to be perfectly untrammelled in its enjoyment and management so 
long as she lives, but that the estate is still to pass to Mahalaxmi on her 
death. We are of opinion that Bai Suraj took only a life estate in the 
property with remainder to Mahalaxmi after her death. 


[414] Mr. Govardhanram, on the other hand, contended that the 
gift to Mahalaxmi was contingent on her surviving Bai Suraj, but we 
think that his contention also ought not to prevail, and that Mahalaxmi 
took a vested estate in the property subject to the life interest given to 
Bai Suraj. In the first place, there are no words to be fouud in the will 
expressive of contingency, and the will oertainly in express terms disposes 
of the entire estate of the testator in the property. This is the rule laid 
down in s. 106 of the Indian Succession Act, which, though inappli- 
cable to the will which we are construing, has been made applicable by the 
Hindu Wills Act to Hindu wills executed in the Presidency Town. It is 
argued that this construction would defeat the probable intentions of the 
testator, but we think not. It is clear that if Mahalaxmi had survived 
Bai Suraj she would have taken an absolute estate under the will and 
that it would then have passed to her heirs if she died intestate. The 
same result follows if she dies before Bai Suraj. It passes on her death 
to her heirs. If she had survived Bai Suraj (in the absence of a will) 
she would also have taken an absolute estate in the property which would 
in that case also have passed to her heirs. The case of the property pass- 
ing to Mahalaxmi absolutely and after her death to her heirs may well, 
therefore, have been the intention of the testator in any event ; but it is, we 
think, idle to speculate on intention where none is expressed. What the 
testator has done is to give his whole property to his wife and daughter 
and to leave the result to the general rules of law. We must, therefore, 
hold that Bai Mahalaxmi took a vested estate in the property after 
death of the widow Bai Suraj which upon her death passed to her heirs. 


(1) 17 Q.B. 737. 


(2) 23 L.J. Oh. 336. 
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This will defeat the plaintiff’s claim in this suit unless he is the heir of 
Mahalaxmi. It is not oonceded that he is not. We must send down an 
issue to have it determined whether the plaintiff is the heir of Mahalaxmi. 
Finding to be certified within two months. Further evidenoe on the 
issue may be reoeived. 

Issue sent down. 


22 B. 418. 

[4 IS] APPELLATE CIVIL. 

Before Sir G. Farran , Kt., Chief Justice , and Mr. Justice Parsons. 

Ramchandra Krishnapa ( Plaintiff ) u. Belya and another 

( Defendants ). 

•Subrao ViTHOBA GURGURE ( Auction-purchaser ).* [18th August, 1896.] 

Execution — Sale — Civil Procedure Code (Act XIV of 1882), s. 307 — Payment by pur- 
chaser into the Post Office within time— Money not received by the Court until after 
expiration of time allowed by the section. 

A purchaser at an execution sale was bound under s. 307 of the Civil Procedure 
Code (Act XIV of 188^) to pay the balanoe of the purchase-money into Court on 
the 19th June, 1896. On the 17th June he paid in the amount to the Post Offioe 
at Yellapur and obtained a money order which he sent to the Nazir of the Court. 
The Nazir did not receive the money until the 22nd June. 

Held, that the payment was not in time. The Post Office is not the agent of 
the Court and the purchaser was bound to see that the money reached the Court 
in time to satisfy the requirements of s. 307. 

REFERENCE by Rao Bahadur Raghavandra Ramchandra Gangoli, 
Acting First Class Subordinate Judge of Karwar, under s. 617 of the Civil 
Procedure Code (Act XIV of 1882). 

On the 4th June, 1896, certain immoveable property was sold in 
-execution of the decree of the Court of the First Class Subordinate Judge 
of Karwar. The purchaser paid the deposit of twenty-five per cent, on 
the amount of the purchase-money on the same day. Under s. 307 of 
the Civil Procedure Code (Act XIV of 1882) he was bouud to pay the 
'balance of the purchase-money before the evening of the 19th June. On 
the 17th June he paid tbe money into the Post Office at Yellapur and 
caused a money order to be sent to the Nazir of the Court. The Nazir 
received the money on the 22nd June. 

On these facts the Subordinate Judge submitted the following ques- 
tion : — 

“ Whether a payment into the Post Office is equivalent to a payment 
into Court for the purposes of s. 307 of the Code of Civil Procedure? ” 
[416] The opinion of the Subordinate Judge was in the affirmative. 
He referred to Srinivas v. Malayacha (1) ; Gujadhar Pauree v. Naik 
Pauree (2). 

Shamrav Vithal ( amicus curice), for plaintiff and defendants. 

Narayan G. Chandavarkar ( amicus curice), for auction- purchaser. 

JUDGMENT. 

Farran, C.J. — We answer the question in tbe negative. Tbe Post 
Office is not a part of the Court*or the agent of tbe Court. The purchaser, 

• Civil Reference, No. 5 of 1896. 

(1) 7 M. 211. (2) 8 C. 528. 
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if be chooses to send the purchase-money by it, must, as in any other 
mode of sending the money, send it so that it shall reach the Court in. 
time to satisfy the requirements of s. 307 of the Code of Civil Procedure. 
He cannot treat the time of payment into the Post Office as the time of 
payment to the Court. In both the cases cited by the Subordinate Judge 
the money was actually brought to the Court within the time allowed, so- 
that they have no application to the present case. 


22 B. 416. 

APPELLATE CIVIL. 

Before Sir 0. Farran , Kt., Chief Justice , and Mr. Justice Fulton . 


Amava AND OTHERS ( Original Defendants ), Appellants v. Mahad- 
GAUDA ( Original Plaintijfr), Respondent .* [21th August, 1896.] 

Hindu law— Jains— Adoption— Death of only son leaving widows in lifetime of lather — 
Subsequent death of father— Vesting of father’s estate in son’s widows— Adoption hy- 
son's senior widow without consent of junior widow— Divesting of estate. 



By custom the Jains are governed in matters of adoption by the ordinary rules 
ol Hindu law. 

Where an only son has died in his father’s lifetime leaving a widow, an adop- 
tion by her after the father’s death, and after ehe has inherited the estate, is 
valid. 

Where the son has left two widows, an adoption by the senior widow after the- 
father’s death is valid although the younger widow does not consent and although 
such adoption divests the estate which she has inherited from her father-m-law. 

The authority of a widow to adopt is at an end when the estate after being 
vested in her son has passed to the son’s widow. 

[417] An adoption by a widow in a divided family oan not divest any estate 
other than her own and her co-widow’s except perhaps with the consent of the- 
heir in whom the estate has vested. 


13 B. 257 (263) ; 28 M. 315 = 15 M.L.J, 143; Appr., 23 B. 327 (334); 30 A. 

197 = 5 A.L.J. 200 = A.W.N- (1908) 79 ; 25 B. 306 (311); 28 B. 461; 38 C. 694 
= 12 Ind. Cas. 460 ; Doobted, 32 B. 499 = 10 Bom.L R. 692.J 


SECOND appeal from the decision of Rao Bahadur 0. N. Bhat, Joint- 
First Class Subordinate Judge of Satara with appellate powers, confirming 
the decree of Rao Saheb Venkatrao Pandurang Deshpande, Subordinate 

Judge of Tasgaon. . 

The plaintiff sued to recover possession of certain Droperty, alleging. 

that be had been adopted by Sarasvatibai, senior widow of Kalgauda, 
in October, 1880, and that the property was in the possession of defend- 
ant No. 1 (Amava), younger widow of Kalgauda who had predeceased 

his father Daulatgauda. 

Amava (defendant No. l) pleaded that the property of her 
father-in-law had devolved upon her and her co-widow Sarasvatibai and* 
was now vested in them ; bhat Sarasvatibai had no right to adopt withou 
her (Amava’s) consent, and that the plaintiff was, therefore, nob van y 
adopted. 

The defences of other defendants were immaterial. t 

The Subordinate Judge found that the adoption of the plaintiff by 
Sarasvatibai was valid, and that the consent of defendant No. 1 to 6 
adoption was not necessary. Ho, therefore, awarded the p am * 


• Second Appeal, No, 620 of 1895. 
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■claim aubjeot to the maintenance due to defendant No. 1 the amount of 
■which was to be determined in execution. 

On appeal by defendant No. 1 the Judge confirmed the decree. 

Defendant No. 1 preferred a second appeal. 

Vasudev R. JogJekar , for the appellant (defendant No. 1). 

Daji A. Khare, for the respondent (plaintiff). 

JUDGMENT. 22 B. 416. 

FULTON, J, — The parties to this appeal are Jains. The question 
to be decided is whether the senior widow of a son who predeceased his 
father can adopt after that father’s death without the consent of the 
junior widow. 

Daulateauda, the owner of the estate, had a son K.algauda, who died 
childless in his father’s life-time, leaving two widows Sarasvatibai and 
Amava. On Daulatgauda’s death, leaving neither widow nor descendants, 

Sarasvati aDd Amava inherited [4183 the estate as the nearest sapindas. 
Subsequently Sarasvati, the elder co-widow, adopted the plaintiff 
Mahadgauda without the consent of Amava. 

That by custom Jains are governed in matters of adoption by the 
•ordinary rules of Hindu law is established by the case of Bhagvandas v. 

Raj mat (1). We must, therefore, consider whether according to Hindu 

law the above adoption would be valid. 

If Sarasvati had been a sole widow it is difficult to see on what ground 

the adoption could have been impugned. 

By Hindu law, according to the Maratha school, a sole widow in a 
divided familv may without express authority adopt to her deceased 
husband, but cannot by so doing divest any estate already vested by 
inheritance other than her own. In such a case the assent of kinsmen is 
not required. In a united family she can, if not specially authorized by 
her husband, adoDb only with the assent of the co parceners. In the present 
case, Daulatgauda and his son Kalgauda were presumably united. During 
Daulatgauda’s life, Kalgauda’s widow could have adopted with the consent 
of her father-in-law. After Daulatgauda’s death, the widow having gamed 
independence of control by reason of there being no other co- parcener in 
existence could, in conformity with the presumption of implied authority 
from her husband recognized by the Maratha school, have adopted a son. 

Thus, in the case of Rupchand v. Rakhmabai{ 2) it was held that the author- 
ity to adopt subsisted in the case of the widow of a predeceased co-parcener 
and could be exercised after the death of the last surviving member of 
the co-parcenary, the sanction of the last survivor’s widow being required 
not to supplement that authority but to divest the estate which had been 
inherited by the last survivor’s widow. This view ip in no way 
inconsistent with the decision in Krishnarav v. Shankarrav (3), in 
which it was held that the authority given by implication by the 
deceased husband of a widow was at an end and incapable of execution 
[419] after the estate having vested in deceased's son had passed on that 
son’s death by inheritance to the son’s widow. The principle on which 
this decision rests will be found explained in Bhooban Moyee v. Ram 
Kishore (4), in which their Lordships remarked as follow How then 
is the deed to be construed when we regard it merely as a deed of permis- 
Bion to adopt ? What is the intention to be collected from it, and how far 
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1806 will the law permit such intention to be effected ? It must be admitted 
Aug. 24. that it contemplates the possibility of more than one adoption ; that it 

shows a strong desire on the part of the maker for the continuance of a 

Appel- person to perform his funeral rites and to succeed to his property ; and 
LATE that it does not in express terms assign any limits to the period within 
CIVIL which the adoption may be made. But it is plain that some limits must 

be assigned. It might well have been that Bhowani had left a son. natural 

22 B. 416. b orn or adopted, and that such son bad died himself leaving a son, and that 

such son had attained his majority in the lifetime of Chandrabullee Debia. 
It could hardly have been intended that after the lapse of several succes- 
sive heirs a son should be adopted to the great-grandfather of the last 
taker when all the spiritual purposes of a son according to the largest 
construction of them would have beer, satisfied.” 

In Pudvia Coomari v. The Court of Wards (1) the Privy Council apply- 
ing the principle of a limit of authority explained in the above passage said 
that upon the vesting of the estate in the son’s widow the power of 
adoption by the son’s mother (proceeding in that case from an express 
authority to adopt given by the husband) was at an end. In Krishnarav 
v. Shankarrav (2) this Court merely applied the above principle to a case 
governed by the law of the Maratha school in which the authority from 
the husband was implied instead of being express. In so doing the Court 
followed the decision in Keshav v. Govind (3) in which • Mr. Justice 
West very clearly explained the doctrine of the limitation of a widow’s 
implied authority. In the case of Shri Dharnidhar v. Chinto (4) it 
was held that the widow of a [ 420 ] predeceased son could not adopt 
so as to divest the estate inherited by the widow of her father- 
in-law. This decision apparently proceeded on the principle explained 
in Chandra v. Gojarabai (5) that an estate wbioh had once passed 
away to a separated heir could not be affected by a subsequent adoption, 
for it must be remembered that the widow of the last survivor 
of a group of co-parceners takes by inheritance as if that survivor had 
been a separated householder, and that consequently when the estate 
has been inherited by the widow of the last survivor it cannot be divested 
(at least without the consent of the person in whom it is vested) by an 
adoption made by the widow of a predeceased co-parcener. The same 
view was expressed in another way by the Privy Council in Bhubaneswari 
v. Nilkomul (6) in which their Lordships said : “ An adoption after the 
death of a collateral does not entitle the adopted son to come in as heir 
of the collateral ” — for this would be contrary to the rule that on 
the death of a separated householder or last surviving member of 
a co- parcenary the inheritance passes at once to the nearest heir or 
group of heirs and cannot be held in suspense subject to a possible 
adoption. In Babu Anaji v. Ratnoji (7) it was held, following Rupchand 
v. Rakhmabai{Q) t that the general rule that an adoption by a widow could 
not divest an estate vested by inheritance in an heir was subject to the 
exception that it might divest such estate if made with such heir’s consent. 
This proposition was disputed by Mr. Justice Candy in Vasudev v. Ram- 
chandra (9), his opinion being in accordance with the decision in Annam- 
mah v. Mabbu (10) and a dictum in Dharnidhar v. Chinto (4), but not 
deriving support from the case of Krishnarav v. Shankarrav (2) if our 
view of the principle of this decision be correct. 

(1) 8 I. A. 229. (2) 17 B. 164. (3) 9 B. 94. (4) 20 B. 260. 

(6) 14 B. 463. (6) 12 I. A. 137. (7) 21 B. 319. (8) 8 B.H.O.R. A.C.J. 114. 

(9) P.J. (1896), p. 299. (10) 8 MJE.C.R. 108. • • > 
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From the oases above referred to, it seems to us that two rules are 
established whioh govern adoptions by widows : — 

First. That having regard to the doctrine of satisfaction of spiritual 
purposes the authority of a widow to adopt is at an [421] end when 
bbe estate, after being vested in her son, has passed to the son’s widow. 

2ndly. That an adoption by a widow in a divided family cannot 
divest any estate of inheritance other than her own (and her co-widow’s) 
except perhaps with the consent of the heir in whom the estate has vested 
in regard to which exception the decisions are conflicting. 

In the case of Sangapa v. Vyasapa (1) which came before Mr. Justice 
Bayley and Mr. Justice Fulton, the Court was asked to extend the first of 
these rules by holding that the authority of the mother was at an end 
when the son died unmarried after attaining full age and ceremonial com- 
petence. To this request they did not consider that the authorities 
justified them in acceding, but as the case is under appeal to the Privy 
Council, the matter cannot be treated at present as settled. 

Now it seems clear that an adoption by a sole widow of a son who 
died childless in his father’s lifetime made alter that father’s death and 
after the estate has been inherited by such widow as nearest sapinda is 
not inconsistent with either of these rules. It is certainly not in conflict 
with the second. It appears evident also that it is not at variance with 
the first when the reasoning on which that rule is based is borne in mind, 
for as the widow’s husband never had a son, it cannot be contended that 
all (or any) of the spiritual purposes of a son have been satisfied. If it be 
objected that under this decision the widow of a childless separated house- 
holder however remote who may have inherited an estate as nearest 
sapinda will be able by adoption to divert the inheritance on her death from 
the next heir, the answer seems to be that during the widow’s life the next 
heir has no vested interest in the inheritance, that the widow has a right 
to adopt a son to her own husband, that the right cannot be defeated by 
the accident of her having inherited the estate of a sapinda, and that the 
adoptive son will be in precisely the same position in regard to the inherit- 
ance of that estate on hi3 adoptive mother’s death as if he had been born 
in the family. There remains, therefore, no ground for doubting 
[422] the validity of an adoption by the sole widow of a son who has 
died in his father’s lifetime alter the father’s death and after the estate 
has been inherited by the son’s widow. 

The next question to consider is whether the fact of there being a 
younger co-widow not consenting invalidates the adoption by the elder 
widow. Amongst Hindus the question is settled by the decisions in 
Rakhmabai v. Radhabai (2) and Ramji v. Ghamau (3) which show that 
as it is the younger widow’s duty to assent to the adoption in order to 
secure spiritual and other benefits to her husband, her omission to do 60 
does not affect its validity notwithstanding the fact that it divests her 
estate. The reasoning on which the law is based is probably not wholly 
applicable to Jains, iust as a similar objection may be urged in regard to 
many other rules of adoption. But as it has been decided that by general 
custom the Jains are governed by Hindu law in matters of adoption, and 
as no special custom affecting adoption by co-widows has been proved to 
exist among Jains, there is no ground for holding that the general law 
ought nob to be applied. We, therefore, confirm the decree with costs. 

Decree confirmed. 
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APPELLATE CIVIL. 

Before Sir C. Farran, Kt., Chief Justice , and Mr. Justice Eosking. 


BHIMAPAIYA ( Original Plaintiff), Appellant v. Ramchandra 
Bhimrao and OTHERS ( Original Defendants), Respondents .* 

[lsfc September, 1896.] 

Resumption— Land granted with condition of service— Land granted as remuneration for 
service— Service attached to grant of hereditary office— Adverse possession — 
Limitation. 

Land granted with a condition of service attached to the grant cannot be 
resumed when the service is no longer required. 

But land granted as remuneration for service may be resumed when the 
service is no longer required, except when there has been a grant of an hereditary 
office to those who are to perform the service. In that case the land can only 
be resumed when the need of such service altogether ceases. Where the [428] 
services are still required, and the grantee has a right to the hereditary office, he 
cannot be deprived of the land on the mere ground that the grantor prefers to 
appoint some one else to officiate. 

The ancestors of the plaintiff appointed the ancestors of the defendants as 
hereditary kulkarnis and granted to them certain lands as remuneration for 
service as kulkarni, and as karkun. The servioe required as karkun ceased in 
1963 64. Members of defendants’ family officiated as kulkarnis for more than 
two hundred years. They continued to officiate till 1887. Their services were 
then dispensed with, and a stranger was appointed kulkarni by the plaintiff. In 
1894 the plaintiff sued to recoverall the lands. 

Held, (1) that the appointment of the defendants’ family as hereditary 
kulkarni was valid. 

(2) That the claim to recover possession of part of the lands assigned for the 
remuneration of the defendants as karkun was time-barred by the defendants 
adverse possession since 1863-64. 

(3) That the defendants’ possession of the lands assigned for the remunera- 
tion of the defendants as kulkarni was not adverse to the plaintiff previously to 
1887 but that as the hereditary kulkarnis of the village the defendants were 
entitled to e D joy the land so long as the services of a kulkarni were required, 
whether their services were accepted or were refused, provided they duly dis- 
charged the duties of the offioe should their services be required. 

Appeal from the decision of J. J. Heaton, District Judge of Dharwar. 
The plaintiff sued to recover from the defendants certain lands 
situate in the village of Annigeri. known as the Wat Gadag or Gadagindan 

lands, Sirenhallidari lands and Hebsurdari lands. 

The plaint alleged that the ancestors of the plaintiff had granted 
these lands to the ancestors of the defendants as remuneration for service 
as karkun to plaintiff’s family and as kulkarni of the village of Annigeri , 
that defendants had continued to render service as kulkarni of Annigeri 
till August, 1887, when plaintiff dispensed with defendants’ services both 
as karkun and kulkarni, since which time the defendants had wrong- 
fully held the lands and refused to give them up. The defendants 
contended that the plaintiff was not entitled to resume the lands “ er ® ly 
because he declined to accept service from the defendants as kulkarni, 
that the defendants were willing to do such services as were lawfully 
reauired from them, and that the plaintiff s claim was barred y iml 
t/ioD 

100 [424] The Judge held that the plaintiff was not entitled to resume 
the lands in suit, or any of them, without giving the de fendant the option 

• Appeal No. 9 of 1896. 
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of continuing to render servioe for wbioh they were granted, and that the 
olaim as regards Wat Gadag lands was time-barred. He, therefore, 
dismissed the suit. 

Tbe plaintiff appealed with respeot to Wat Gadag lands only. 

Rao Saheb V. J. Kirtikar (Government Pleader). — Our appeal 
relates to Wat Gadag lands in respect of which the lower Court has held 
our claim barred. But there has been no adverse possession of them. 
•The defendants have always held the land as our agents (mutalika). 

But further we contend that when there has been a grant of land for 
service, the land is resumable when the service ceases. The appointment 
of an hereditary mutalik (agent) is invalid — Ravji v. Mahadevrav (l) ; 
Krishnaji v. Vithalrav (2) ; Bhimaji v. Giriapa (3). Tbe case of Narain- 
sing v. Mahadevsing (4) is Dot in point, as the grant there was made by 
Government. He cited s. 83 of Bombay Act V of 1879. 

Daji A. Khare , for respondent (defendant). — The defendant ceased to 
do service as karkun in 1863, but he bts held ths land granted as remune- 
ration for such service ever since. The plaintiff’s claim to it is, therefore, 
barred. Tbe office of mutalik may be hereditary — Bombay Act III of 
1874, s. 56. We rely on Krishnarav v. Rangrav{5) ; Gopal v. Sakha- 
ram(6) ; Radhabai v. Anantrav (7) ; Bhimaji v. Giriapa (3) ; if the defend- 
ants are willing to perform the services for which tbe lands were granted, 
the plaintiff cannot resume the lands — Forbes v. Meer Mahomed (8). 
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JUDGMENT. 

Farran, C. J. — This action was instituted by Bhimapaiya Desbpande 
to recover possession of certain lands in the village of Annigeri in the 
Dbarwar District, known as Wat Gadag lands, and certain other lands. 
Plaintiff alleged that his ancestor granted the said lands to tbe ancestors 
of defendants as [428] remuneration for service as karkun and as kulkarni, 
and that in 1887 he dispensed with the services of defendants, and 
demanded that the lands should be given up. but that defendants refused 
to comply with his demand. The defendants replied ( inter alia ) that the 
lands had been granted as sarva inam , and that they had never refused to 
perform service. 

Tbe District Judge found that the lands claimed other than tbe Wat 
Gadag lands had been granted to defendants’ ancestors as sarva inam , and 
that the Wat Gadag lands were permanently granted as remuneration for 
service, and that defendants had been in adverse possession for over twelve 
years before suit, and he rejected the whole claim. Plaintiff appeals as to 
the Wat Gadag lands only. 

The earliest evidence which defendants have produced as to their title 
to the Wat Gadag lands consists of a document executed by the Deshpande 
to their ancestors in A. D. 1716. It sets out that the defendants’ family 
Had from old .times held six mars of land Wat Gadag as musbahira (salary) 
for service (the nature of the service is not stated) done by two men ; that 
the DeBhpande had taken money from them ; that they had objected they 
were writers, and not cultivators, and would prefer that the Deshpande 
should get the lands tilled by cultivators rather than they would continue 
to hold the land on such terms ; that the deshpande having considered 
their complaint guaranteed the return of the money taken from them 


(1) 2 B.H.O.R. 237. (2) 12 B. 80. (3) 14 B. 82. 

<4) 6 W.R 199 (6) 4 B.H.C.R. (A.C.J.) 1. (6) 4 B. 254. 

(7) 9 B. 198. (8) 18 M.IJt. 438. 
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and would allow them to bold the land free from all exactions in return 
for the service they did. It is admitted that the service required from 
defendants as karkun ceased in 1863-64, as Government no longer required 
such service from the Deshpande. Members of the defendants' family 
continued to officiate as kulkarni of Annigeri till 1887 and then their 
services were dispensed with, and a stranger was appointed kulkarni as 
the deputy of the deshpande. Only one instance has been shown in 
which a person who was not a member of defendants' family officiated as 
kulkarni before 1887 ; this was the appointment in July, 1858, of Anant 
Ganesh, bub he was appointed by Venkapa, a member of defendants’ 
family. 

The defendants have never denied that the kulkarnisbip of Annigeri 
belongs to tbe Deshpande, but they claim to be the [426] hereditary 
deputy kulkarnis. It is contended for defendants that tbe Wat Gadag 
land was granted to their ancestor, with a condition of service attached to 
the grant, while, on the other hand, the contention for plaintiff is that 
the land was granted as remuneration for service. 

The distinction between these two kinds of grants was recognized by 
tbe Privy Council in Forbes v. Meer Mahomed Tuquee (1). In the case of 
a grant of the first kind, the land cannot be resumed when the service is 
no longer required ; in the case of a grant of the other kind tbe land may 
be resumed. This rule as to the resumption of land granted as remunera- 
tion for service can only be applied (in a case where there has been a 
grant of an hereditary office) when tbe need of such service altogether 
ceases. In the present case the services of a kulkarni are still required, 
and if defendants have a right to the hereditary deputy kulkarniship they 
cannot be deprived of the land which they hold as remuneration for such 
office, on tbe mere ground that plaintiff prefers to appoint some one else to 
officiate as kulkarni. 

We have then first to consider the nature of the grant of the Wat 
Gadag land. It appears to us that it was a grant of land as remuneration 
for future service. The wording of the instrument passed by the 
Deshpande in A.D. 1716 shows this. It is also evidenced bv a letter written 
by the Deshpande on the 24th February, 1850, (Ex. 73) to a member 
of defendants’ family, when, as the Government Pleader argues, he could 
not have anticipated that the Courts would distinguish between a grant 
burdened with a condition of service and a grant of land as remuneration 
for service. In that letter the Deshpande wrote on account of a dispute 
about the pay of the officiating kulkarni. “ This is, therefore, to inform 
you that you cousins should arrange among yourselves what work each is to 
do. For this you receive lands and cash allowances. Divide that among 
yourselves and do the work.” Mr. Khare points out that in 1844 Annan- 
dibai, who was then Deshpande, spoke of the grant of land to defendants 
as their inam. Wilson, in bis Glossary, says that the term Inam 
is sometimes vaguely applied to grants of rent-free lands, without re- 
ference to perpetuity or any specified conditions ; it is not [427J 
unlikely that Anandibai used the word in this vague sense. Were the 
defendants hereditary deputy kulkarnis ? We think the question must 
be answered affirmatively. Members of their family alone have officiat- 
ed, so far as the evidence shows, certainly for over 200 years, aod 
probably for over 300 years, with the exception before referred to and 
explained, and the necessary inference from this long continued term of 


(1) 13 M.I.A. 438 (464). 
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•office is, we think, that defendants’ ancestors were permanently appointed 
to the office. It is true that the Deshpande has been consulted by 
Government as to who should officiate, but the pedigree (Ex. 98) shows 
that for many years there have been several members of defendants’ family 
Available for service, and it was necessary that one should be selected for 
service from time to time. The Dashpande appears always to have select- 
ed a member of the defendants’ family until the year 1887. 

Was the appointment of a hereditary gumasta kulkarni valid ? The 
•decision of Forbes and Tucker, JJ. in Ravji v. Mahadevrav (1) is against 
the validity of such an appointment though made before any British legis- 
lation on the subject. The learned Judges, without citing any specified 
Authority, say : “The holder of an hereditary office being simply a tenant 
lor life, as has been frequently decided, the nomination of an hereditary 
substitute to his successors in the office is an act clearly beyond his com- 
petency.” In Krishna ji v. Vithalrav (2) this case of Ravji v. Mahadevrav 
is mentioned as an authority on the point, but the appointment which was 
held to be invalid was one made in 1850, and the distinction between 
Appointments to hereditary offices made before Reg. XVI of 1827 came into 
force and appointments made subsequently does not seem to have been 
considered. On the other hand in Krishnarav v. Rangrav (3) Westropp, J. 
upon the strength of a large number of authorities which he cites, says : 
“ As to civil hereditary offices aod (.be inams (vatan) annexed to them, the 
balance of authority seems to iodine in favour of the alienability in 
permanence ( previously to British legislation ) as well of the offices as of the 
.inams appendant to them, together or separately.” This view of the law 
[428] ha9 been followed in several cases — Radhabai v. Anantrao (4); 
Bhimaji v. Giriapa (5) ; Lakshman v. Narayanrao (6)— and may now be 
taken to be the law on the subject. See also s. 56 of the Bombay Here- 
ditary Offices Act, 1874. We find, then, that the defendants are the 
hereditary gumasta kulkarnis of Annigeri, aud that so long as the services 
of a kulkarni are required for that village, the defendants are entitled to 
enjoy so much of the Wat Gadag land as has been assigned to them as 
remuneration for such services whether their services are accepted or are 
refused, provided ttfev duly discharge the duties of the office should their 
Services be required. 

As has been already stated, the Wat Gadag land was assigned for 
remuneration for the services of a karkun and of a kulkarni. Plaintiff 
has nob distinguished in the plaint between the part assigned as remuner- 
ation for one office and the part assigned for the other office, hub there is 
some evidence that half the land was assigned for each office, and as 
there were two persons whose services were required, this seems probable. 
The claim to recover possession of the part assigned for remunerating the 
karkun has been long since time-barred. In the view we have taken as 
to the nature of defendants’ tenure of the office of kulkarni, possession of 
the part of the land assigned for the remuneration of the kulkarni was 
•not adverse to the De'ihpande before 1887. For these reasons we confirm 
'the decree of the District Judge with costs. 

Decree confirmed. 
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Appel- Before Sir C. Farran, Kt., Chief Justice , and Mr. Justice Hosking. 

Vkdu ( Original Defendant ), Applicant v. NlLKANTH 
( Original Plaintiff), Opponent.* [1st September, 1896.] 

Landlord and tenant— Possessory suit by landlord— Lease— Tenant can show that lease- 
determined by sale. 

In a possessory suit before a Mamlatdar, though it is not competent to a tenant 
to deny his landlord’s title at the date of his lease, it is open to him to [429} 
show that it has since determined, e.g ., by a sale to him by the landlord, in which 
case the tenant no longer holds under a title derived from the landlord. 

APPLICATION under the extraordinary jurisdiction of the High Court 
(s. 622 of the Civil Procedure Code, Act XIV of 1882) against the decision? 
of Rao Saheb Shankar Krishna, Mamlatdar of Jalgaon. 

The plaintiff brought a summary suit to recover possession from the- 
defendant of four fields, alleging that they had been let by him to the 
defendant for a year under a lease which terminated on Chaitra Shudh 1st, 
Samvat 1952, (15th March, 1896), but the defendant refused to deliver up- 

possession. 

The defendant pleaded that he had purchased the - fields from thfr 
plaintiff five days before the expiry of the lease under a deed of sale. 

At the hearing the defendant applied for time to enable him to produce- 
the deed of sale from the Registrar’s office. The Mamlatdar rejected the 
application and awarded the plaintiff’s claim, holding that even if the deed 
of sale was produced, it would not help the defendant, as he could not 
deny his landlord’s title, and under the lease he was bound to give up* 
possession. 

The defendant applied to the High Court under its extraordinary 
jurisdiction (s. 622 of the Civil Procedure Code, Act XIV of 1882), and- 
obtained a rule nisi calling on the plaintiff to show cai^se why the decision- 
of the Mamlatdar should not be set aside. 

Mahadeo V. Bhat appeared for the applicant (defendant) in support- 

of the rule. 

Gokuldas K. Parekh , for the opponent (plaintiff) showed cause. 

JUDGMENT. 

FARRAN, C. J. — From the judgment of the Mamlatdar it would! 
appear that he would have allowed the defendant an opportunity of, 
producing his alleged sale deed from the office of the Registrar had he not 
been under the impression that it would not, if produced and proved, have' 
been a good answer to the plaintiff’s claim. This was a mistake on hia- 
part. Had the plaintiff sold the land to the defendant, the defendant 
would no longer be holding under a title derived from the plaintiff. 

Though it is not competent to a tenant to deny his landlord’s title at the- 
• date of his lease, it is open to him to show that it has since determined. 
We set aside the decree and remand the case for a re-trial having, 
reference to the above remarks. Costs, costs in the cause. 

' Decree set aside and case remanded. 

• Application No. 138 of 1896 under the Extraordinary Jurisdiction. .. 1 
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Before Sir C. Farr an , Kt., Chief Justice and Mr. Justice Hosking. 


Bai SHlRiNBAl ( Original Plaintiff), Appellant v. KHARSHEDJI 
Nasarvanji MaSalavala [Original Defendant ), Respondent .* 

[2nd September, 1896.J 

Parsis — Marriage— Infant marriage among Parsis — Custom — Suit for declaration of 
nullity of infant marriage — Age of majority applicable in case of such suit — Indian 
Majority Act (IX of 1 875), s$. '2 and 3— Parsi Marriage and Divorce Act (XV of 
1865), s. 3— Limitation Act (XV of 1877), art. 120- Practice— Second appeal— 
Finding of lower Courts as to custom. 

A Parsi female, within three years after she had attained the age of twenty-one, 
brought a suit iu the Court of the Subordinate Judge at Broach fora declaration 
that a marriage ceremony 'performed in 1869, when she was not three years old, 
did not oreate the status of husband and wife between her and the defendant She 
had never lived with the defendant as his wife. The Subordinate Judge held that 
the marriage was valid and binding, being of opinion that the custom of infant 
marriage amoog the Parsis was well established and recognized. On appeal the 
Judge confirmed the decree, bolding that at all events in 1869, when the marriage 
took place, the custom was common and recognized as binding. On second appeal 
the High Court conourred with the opinion expressed in Peshotam v. Mt her bai (1) 
that the Zoroastrain system did not contemplate marriage in infancy, but the 
lower Courts having found a custom bad grown up among Parsis in India validat- 
ing suoh marriages, and that the custom was in force in 1869, did not consider it 
open on second appeal to arrive at an independent finding as to whether the 
evidence established the existence of suoh a custom. 

Held, that a Parsi suing to have a marriage declared void is “aotiuginthe 
matter of marriage” and, therefore, the Indian Majority Act (IX of 1875), which 
makes the age of eighteen the age of majority, does not apply to a question of 
limitation with regard to such suit. The age of majority iu such a case is that 
prescribed by the Parsi Marriage and Divorce Act (XV of 1965), viz., twenty-one 
years. 

[431] Held, also, that art. 120 of the Limitation Act (XV of 1877) was appli- 
cable to the above suit and that the plaiDtifi having for the purpose of bringing 
the suit attained her majority at twenty-one, the suit was not barred. 

Act XV of 1865 oontains no provision as to the age at whioh a Parsi marriage 
can be validly contracted, tbe matter beiDg left to the general law which governs 
Parsis in that particular, just as the English Marriage Act (4 Geo. IV, c. 76) 
leaves it to be dealt with by the common law of England. 

fN.F., 29 M. 24 = 16 M.LJ. 8 ; F.. 33 B. 509 = 11 Bom.L.R. 85 = 5M.L.T. 301 = 2 Ind. 
Gas. 701 ; R., 2 Bom.L.R. 845 (848).] 

Second appeal from the decision of C. Fawcett, Assistant Judge of 
Broach, confirming tbe decree of Rao Sabeb Ghunilal D. Kavishvar, 
Subordinate Judge of Broach. 

Suit by a wife for a declaration of nullity of marriage. The parties 
were Parsis. Tbe suit was filed on 11th September, 1890. 

The plaintiff alleged that she was born on tbe 20tb September, 1866 ; 
that on the 25bh January, 1869, she being then between two and three 
years old, she went through the ceremony of marriage with the defendant ; 
that she had never lived with him as his wife and had never ratified or 
acquiesced in the alleged marriage, but on the contrary had always re- 
pudiated it and had refused to live with the defendant. She contend- 
ed that the pretended marriage was null and void, as she, being at 

M * _ * , 1 

• Second Appeal No. 117 of 1696. 

[1) 13 B, 302. 
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the time an infant three years old, was incapable of consenting to the- 
contract. She, therefore, prayed for a declaration that the marriage 
ceremony had not created the status of husband and wife, and that the 
alleged marriage was null and void. 

The defendant contended ( inter alia) that the suit wa9 time-barred 
by limitation ; that the marriage was legal and binding ; and that plaintiff 
could not repudiate it. 

The Subordinate Judge held that the marriage was valid and binding 
on the plaintiff. In his judgment he said : — 

“ The suit was not time-barred, because the cause of action accrued 
to plaintiff when she was informed of the marriage on reaching years of 
discretion, that is, at the age of fourteen. The ordinary period of limita- 
tion was six years under art. 120 of sch. II of the Limitation Act (XV 
of 1877), but under s. 7 of the same Act the period was extended to three 
years from the date of plaintiff’s attaining majority. She was proved to 
have been born on the 20th September, I860, and in the matter of the 
marriage the plaintiff attained her majority under s. 3 of the Parsi 
Marriage and Divorce Act (XV of 1865) at the age of twenty-one and 
not at the age of eighteen under the Indian Majority Act (IX of 1875). 
The plaintiff was, [432] therefore, entitled to institute the suit at any- 
time before she completed her twenty-fourth year, and the suit having been 
brought on the 11th September, 1890, was not time-barred. 

“ The marriage was valid, as the custom of infant marriages among. 
Parsis was well established and recognized, as valid and was not prohibited 
by the Parsi Marriage and Divorce Act. The requisites to the validity of 
a Parsi marriage had also been observed in the present case. The marriage 
was therefore, binding upon the plaintiff. 

“ The plaintiff could not repudiate the marriage. There was no- 
authority for holding that she could, and the contrary opinion was 
expressed by Scott, J., in Peshotam v. Meherbai (1).” 

On appeal by the plaintiff the Judge confirmed the decree. He was 
of opinion that the suit was barred by limitation. The following is an 
extract from his judgment : — 

*' As to the custom, it is clearly established by the evidence in the case. 
Even the plaintiff’s witnesses admit that the custom was formerly very 
prevalent and was recognized as valid among the Parsis. * * The 

custom is fast dying out, and it may be that it has now ceased to be a 
well-established custom having the force of law. That, however, is not 
the question for me to decide. It is beyond any doubt whatever that in 
1869, when this marriage took place, the custom was common and recogni- 
zed as binding. 

“ The Subordinate Judge bases his decision upon 8. 2 (a) of the Indian 
Majority Act, 1875, read with 9. 3 of Act XV of 1865. He argues that as 
a Parsi boy or girl is not sui juris for the purpose of entering into a 
marriage contract until he or she reaches the age of twenty-one, a 
fortiori, be or she cannot file such a suit as this without being represented 1 
by a guardian or next friend within that period. I do not, however, think 
this argument sound. As laid down in the case reported at I.L.B., 3 Mad., 
248, s. 2 of Act IX of 1875 refers only to the capacity to contract, and 
not to the capacity to sue. It does not, therefore, follow that because 
the plaintiff was not sui juris so as to contract a valid marriage between 
eighteen and twenty-one, that she was not in a position to bring a suit in 


(l) 13 B. 302, 
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a case like this. The word ‘ minor’ in s. 7 of Aob XV of 1877 must, in my 
opinion, be oonstrued wibh reference to the general law as laid down in 
the Indian Majority Act, 1875, under which the plaintiff attained her 
majority at the age of eighteen. She should accordingly have brought 
her suit within three years from 20th September, 1884, and as she failed 
to do so, her suit is time barred.” 

The plaintiff preferred a second appeal. 

Macpherson wibh Ardcsir, Hormasji and Dinsha, appeared for the 
appellant (plaintiff ) . — The suit is not barred by limitation. The [433] 
age of majority for marriage among Parsis is twenty-one years 
under s. 3 of the Parsi Marriage and Divorce Act (XV of 1865) ; the 
Indian Majority Act (IX, 1875) is not applicable. Under the provisions 
of s. 2, c). (a), that Act is not applicable to marriage, dower, divorce and 
adoption. The words in the clause are “ the capacity of any person to 
act.” We contend that instituting a suit is a capacity to act ; otherwise 
a person who is disabled from contracting marriage before he is twenty- 
one years old, would be entitled to bring a suit to set aside a marriage 
made with the consent of guardians. Under art. 120, sch. II of the 
Limitation Act (XV of 1877) the period of limitation for a 9uib of this 
nature being six years our claim is within time. 

There is no custom of infant marriage among Parsis. The sacred 
books do nob sanction it. If there had been such a custom the Legislature 
would have given binding effect to it by the Parsi Marriage and Divorce 
Act. The Legislature would not have ignored a recognized custom. 

Marriage among Parsis is a contract between the husband and wife. 
The contracting parties must understand and be capable of consenting 
to the contract. Here the parties were infants when the marriage was 
performed and quite incapable of understanding or consenting to it. 

According to the sacred books of the Parsis the earliest age at 
which the marriage ceremony can be performed is between seven and 
twelve years, but the plaintiff’s marriage took place when she was only 
three years old. 

Scott with Manekshah J. Taleyarkhan , appeared for the respondent 
(defendant). — As to the question of limitation, it is true that the provi- 
sions of tbe Indian Majority Act do not apply to marriage, dower, 
divorce and adoption. But these exceptions cannot prevent a person 
sui juris from bringing a suit within the statutory period after attain- 
ing the age of eighteen years. The present suit is not brought under 
the Parsi Marriage and Divorce Act. 

[Farran, C. J.'— The question is whether repudiating a marriage 
is acting in the matter of marriage]. 

We submit it would be so. 

[434] If the suit is in time then the question is whether the mar- 
riage is binding on the parties. Both the lower Courts have concurred in 
finding on the evidence that it is binding. That finding is a finding of 
fact and cannot be upset in second appeal. There is overwhelming 
evidence in the case with respect to the custom of such marriages among 
Parsis. The Parsi Marriage and Divorce Act does nob lay down that 
infant marriages are illegal. Marriage may be a contract under that Aot, 
but it is not necessarily a contract under the Contract Act. 

JUDGMENT. 

FARRAN, C. J. — The first question which has to be considered in this 
appeal is .whether the suit is within time. The plaintiff Shirinbai, as 
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found by the lower Courts, was born on the 20th September, 1866. Her 
marriage with the defendant, which she impeaches, took place in or about 
the year 1869. On the 20bb September, 1884, she, therefore, attained 
the age of eighteen, and on the 20th September, 1887, the age of 
twenty one years. On tbe 11th September, 1890, within three years 
of the latter date she filed the present suit in which she prays for a 
decree declaring that the marriage ceremony performed in her infancy 
did not create the status of wife and husband between her and the 
defendant. 

It is admitted that art. 120 of tbe schedule to the Limitation Act 
governs the present case, as no other article in the schedule applies 
specifically to it. That article allows a period of six years within which 
to sue from the time when the right to sue accrues. We agree with 
the lower appellate Court that the right to sue — the cause of action — * 
accrued during the plaintiff’s infancy at the time when being of years 
of discretion she knew of the marriage and understood its consequences, 
which is found to be at latest when she was fourteen years of age. That 
being so, the effect of s. 7 of the Act is to allow the plaintiff three 
years’ time within which to sue after attaining her majority. We must, 
therefore, inquire whether for the purpose of bringing this suit the 
plaintiff attained her majority on reaching the age of eighteen or of 
twenty-one years. The question is by no means free from difficulty. 

When the Parsi Marriage and Divorce Act (XV of 1865) was passed, 
twenty-one was the age of majority for Par9is in [435] the Presidency 
Town, as tbe English law in that respect applied to them — Peshotam v. 
Meherbai{ 1) ; Naoroji v. Rogers (2). There is no evidence before us to show 
that a different law as to the age of majority amongst Parsis prevailed in the 
mofussil. The Legislature in Act XV of 1865 adopted twenty-one years as 
the age of majority for Parsis, enacting by s. 3 that no marriage contracted 
after the commencement of the Act should be valid, unless in the case of 
any Parsi who should not have completed the age of twenty-one years the 
consent of his or her father or guardian should have been previously given 
to such marriage. The schedule to the Act shows that the age of twenty- 
one was inserted in s. 3 as denoting the limit of age of infancy. For 
the purpose of the Act it must, t herefore, we think, be taken that minority 
did not cease amongst Parsis until the age of twenty one, and it was so held 
by Gandy, J., in Sorabji v. Buchoobai{3). The present suit i9 not, however, 
brought under the provisions of that Act, as (probably by an oversight) no 
provision is contained in it dealing with a case like the present where it is 
alleged that a marriage though in form a marriage* is invalid in law, the 
element of consent being absent — Peshotam v. Mekerbai (supra). It is, 
wo think, to be regretted that a case like this cannot be tried before the 
special Parsi tribunal constituted by the Legislature for the trial of 
cognate cases. 

The “ Indian Majority Act” (IX of 1875) enaots generally (subject to 
a certain specific exception which does not apply here) that “ every person 
domiciled in British India shall be deemed to have attained his majority 
when he shall have completed his age of eighteen years and not before ” 
(s. 3), but by s. 2 nothing in the Act “ shall affect the capacity of any 
person to act in the following matters (namely), marriage * 
divorce, &o ” The question is whether filing a suit like the present is 
“acting in the matter of marriage.” If it is, a Parsi’ s minority is not in 

(1) 13 B. 309. (2) 4 B. H. 0. R. O.C.J. 1.. . , (3) 18 R. t 366. . 
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that reapeofc altered — his oapaoity is not affected — by Act IX of 1875. 
On the best considerabioa which we can give to the subject we think that 
the question must be affirmatively answered. A Parsi suing for a divorce 
must, we £436] think, be an “acting by him in the m itter of divorce.” 
It is the only way in which a Parsi can act in that matter. A Par9i suing 
to have a marriage declared void appears to us similarly an acting by 
him in the matter of marriage. It would be, as pointed out in argument, 
a strange anomaly if a Parsi between eighteen and twenty-one years of 
age could not contract a marriage without the consent of his guardian, but 
could sue to set it aside of his free will as though he were a major. This 
view is not perhaps wholly reconcileable with the judgment of the Madras 
High Court in Puyikuth v. Kairhirapokil (1), but that case was not argued, 
and the decision can be supported on other grounds. The Majority Act 
does not use the expression “capacity to contract,” but “capacity to 
act,” which is of much wider import. We have, therefore, come to the 
conclusion that the suit is not time-barred. 

Turning to the merits of the appeal it is first to be observed 
that Act XV of 1865 contains no nrovision as to the age at which 
a Parsi can contract marriage. Though the Legislature in s. 37 
impliedly recognizes the validity of the marriage of a Parsi woman under 
the age of fourteen and of a Parsi male under the age of sixteen years, it 
does not deal with the age at which a Parsi marriage can be validly 
contracted. That matter is left to the general law which governs Parsis 
in that particular just as the English Marriage Act (4 Geo. IV, c. 76) leaves 
the same matter to be dealt with by the Common Law of England. Now 
in Ardeseer v. Perozeboye (2) it is assumed by the Privy Council that the 
validity of a Parsi marriage must be determined by Parsi law and not by 
English law. That opinion was expressed in a case which was brought 
in the late Supreme Court on its Ecclesiastical Side, bub the dictum is of 
general application and applies with even more force outside the limits of 
the Presidency Town where under Reg. IV of 1827 the law to be observed 
is, in the absence of Acts and Regulations, the usage of the country in 
which the suit arose ; if none Buch appears, the law of the defendant, and 
in the absence of specific law and usage, justice, equity and good consci- 
ence alone. 

[437] The difficulty in this case is to ascertain what the Parsi law on 
the subject of infant marriage is. Mr. Justice Scott seems to have been 
of opinion that the Zoroastrian system did not contemplate marriage in 
infancy — Peshotam v. Meherbai (supra) at p. 311. In that opinion we 
conour. The authorities referred to by him and those cited before us 
appear to be inconsistent with any other view. 

In the present case, however, we are met by the finding of the lower 
Courts that there has grown up in India a custom amongst Parsis which 
validates and renders binding marriages between Parsi9 though contracted 
between children of tender age, and that that custom was in full force as 
a custom in 1869. Sitting as we are in second appeal we feel that it is 
not open to us to arrive at an independent finding as to whether the 
evidence establishes the existence of such a custom, as there is indisput- 
ably a large body of evidence upon the record in support of it. 

It may well be, as contended by Mr. Macpherson, that the Assistant 
Judge might have treated that evidence a9 establishing, nob a cus- 
tom binding as law but a mere practice, the validity of which as 

(1) 8 M. 5248. (2) 6 M.I.A. 348. 
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embodying a customary law the backwardness and ignorance of Parsis 
generally in former times and of Parsi children especially as to their rights 
on attaining years of discretion or of majority and the habit of adhering to 
tbe wishes of their parents prevented from being questioned. “ Communis 
error ” (he argues) “ non facit jus." Such a finding, it is contended* 
would not have invalidated infant marriages where the parties on 
attaining years of discretion had not repudiated them, but would only 
have severed the marriage tie in rare instances like the present in which tbe 
married pair or one of them at tbe proper time repudiated the marriage 
performed during their infancy. It would have illegitimized no children* 
but would have afforded relief incases of hardship. That is an argument 
which is, we think, entitled to much consideration, but it is not open to 
us on second appeal to give effect to it. It no doubt was pressed upon 
the Assistant Judge, and he declined to accede to it; and we may add, 
that Mr. Justice Scott in tbe case which we have above referred 
to appears not to have been inclined to accept it, though he decided 
the case upon a different ground. It is also contended [438] for the 
appellant that the Assistant Judge has not understood the distinction 
between practice and custom, and that his finding amounts to nothing 
more than (what is conceded) a finding as to the common practice of 
infant marriages amongst Parsis. The Assistant Judge, however, finds 
that the custom was both, common and recognized as binding, which shows 
that he fully appreciated the distinction as we should expect that a judge 
of the judicial acumen and knowledge of the Assistant Judge in this case 
would certainly do. 

It is lastly urged that by the upheaval of opinion amongst enlightened 
Parsis upon this subject which resulted in the passing of Act XV of 1865 
the custom, if it prevailed as a custom, was as it werp broken up, and 
that after that time no such custom could as a binding custom exist, but 
we cannot accede to tbat argument. No doubt tbe more enlightened 
amongst Parsis revolted against the practice and desired tbat it should 
cease to be treated as a custom, but it is impossible to read the passages 
to which our attention was directed without seeing that the writers of 
them believed that the custom against which they inveighed in their view 
existed as such. If they thought that infant marriages allowed children 
tb9 option of repudiating them on attaining years of discretion, there 
would have been no need for th’eir asking for special legislation in tbe 
matter. The Parsi law would in this view have been in accord with the 
English law upon the same subject. The practice only would have needed 
reformation. We must confirm the decree with costs. 

Decree confirmed. 
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CRIMINAL REFERENCE. 

Before Mr. Justice Parsons and Mr. Justice Ranade. Criminal 

Refer* 

IMPERATRIX v. Narayan Vamanaji Patil.* (3rd September, 1896.] EN ce. 

Criminal Procedure Code (Act X of 1882), s. 545 —Compensation — Injury caused by the ^ g 
offence committed— Indirect consequences resulting from the offence. » 

Compensation foe loss caused by inability of the complainant to attend to 
bis work on acoount of his time being taken up with the prosecution of the 
accused, [439] cannot be ordered to be paid under e. 545 of the Code of Criminal 
Procedure (Act X of 1882), which deals with expenses incurred in the prosecution 
and with compensation for the injury only. 

THIS was a. reference by H. F. Silcock, District Magistrate of Nasik, 
under s. 438 of the Code of Criminal Procedure (Act X of 1882,). The 
accused was convicted by the Second Class Magistrate of Dindori under 
a. 504 of the Indian Penal Code (Act XLV of 1860) and sentenced to pay 
a fine of Rs. 12. 

Rs. 5 out of tbe fine, which was recovered, were ordered by the 
Magistrate to be given to the complainant as compensation for the trouble 
and annoyance he had to suffer in prosecuting tbe accused and for the loss 
sustained by him for stoppage of his work. 

Thereupon the District Magistrate of Nasik referred the case for the 
orders of the High Court under s. 438 of the Code of Criminal Procedure 
(Act X of 1882). Ho was of opinion that the Magistrate’s order was 
illegal " inasmuch as the section (s. 545, cl. 6) allows the fine to be applied 
in compensation for the injury caused by the offence committed. He 
referred to 7 Mad. H.C. Rep., Appx. XU I and to the Queen v. Reddon (1). 

There was no appearance either for the accused or for the Crown. 

The reference was heard by a Division Bench (Parsons and Ranade , 

JJ.). 

JUDGMENT. 

PER Curiam.— T he Magistrate has ordered compensation for loss 
of time, in that the complainant could not go on with his field work on 
account of the prosecution of the accused. We do not tbmk that this 
comes within the provisions of s. 545 of the Criminal Procedure Code which 
deals with expenses incurred in the prosecution and with compensation for 
the injury only. 

We reverse the order of compensation. 

Order reversed. 


* Criminal Reference No. 86 of 1896. 
(1) 6 M. 286. 
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[440] APPELLATE CIVIL. 

Before Sir C. Farran , Kt., Chief Justice, and Mr. Justice Hosking. 

IiAMAYA Naik ( Original Defendant No. 1), Appellant v. DEVAPA 
Rudra Naik and another (Original Plaintiffs), Respondents .* 

[8th September, 1896. J 

Mortgage — Redemption — Mortgogee in possession — Payment by mortgagee o' assessment 
payable by mortgagor • — Right of mortgagee to take amount so paid to mortgage-debt 
— Tender— Offer by letter to pay debt. 

Where a mortgagee in possession pays the assessment on the mortgaged land 
which was payable by the mortgagor, he has a right to tack on the amount so 
paid to his mortgage-debt. 

A mere offer by a debtor by letter to pay an amount oannot be treated as A 
tender either in law or in equity. In order to stop interest, a strict tender should 
be proved. 

[R., 32 A. 612 = 20 M.L.J. 990; 14 M.L.J. 468 ; 18 M.L.J. 31.] 

SECOND appeal from fehe decision of E. H. Moscardi, District Judge 
of Kanara, amendiog the decree of Rao Saheb N. B. Muzumdar, Subordi- 
nate Judge of Honavar. 

Suit for redemption. The plaintiffs’ vendors had mortgaged the land 
in question to the first defendant with possession for Rs. 80. 

Under the mortgage the first defendant wa9 to take all the profits bf 
the land in lieu of interest and pay the Government dues, and the mortgage 
was to be redeemed in ten years. 

In April, 1890, plaintiffs sent a written notice to the first defendant 
calling on him to receive payment of the money and surrender the land. 
The defendant refused, and the plaintiffs thereupon brought this suit 
praying for redemption in payment of Rs. 80, and that the first defendant 
might be ordered to pay mense profits to them from October, 1890, 
amounting to Rs. 94-4-0. 

It appeared that at the date of the mortgage the assessment on the 
mortgaged land wa9 annas 12-3, but subsequently it had been increased to 
Rs. 4-3-10. The defendant (mortgagee) had paid this additional assessment. 
He now contended ( inter alia) that he ought to be allowed to add the 
amount so paid by him to the amount due to him under the mortgago and 
to recover it [441] from the plaintiff, and that the increased assessment 
with interest was a charge on the land. 

Defendants Nos. 2 and 3, who were brothers of defendant No. 1, did 
not appear. 

The Subordinate Judge found ( inter alia) that the first defendant was 
entitled to add the sum of Rs. 10-6-9 on account of the enhanced assess- 
ment paid by him and that the plaintiffs were not entitled to mesne 
profits, the alleged tender by them in April, 1890, being insufficient. He, 
therefore, passed the following order : — 

“ Plaintiffs do recover possession of the land on payment to defendant 
No. 1 of Rs. 90-6-9 and his costs within four months from to-day. On 
■default to pay, the right of plaintiffs to redeem the land shall for ever be 
foreclosed.” - ; 



* Seoond Appeal No. 318 of 1896. 
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The following is an extract from his judgment : — 

" The mortgage-deed was passed in 1867 aDd is duly registered. It 
is admitted by both parties. It stipulates that the land, which is a garden, 
is mortgaged for Rs. 80 ; that the mortgagee should enjoy possession of the 
garden ; that its annual profits are about 385 cocoanuts worth Rs. 5-12-3 ; 
that from this interest Rs. 5 per year and Government dues Rs. 0-12-3 
should be paid by the mortgagee ; that the mortgagee should never complain 
that the profits have fallen, and the mortgagor should not demand the 
increase in case the profits increase; that the money should be paid within 
10 years before the end of the cultivating season. Thus both parties knew 
that the profits would either increase or decrease, and stipulated that what- 
ever the amount of the same it should be retained by the mortgagee in lieu 
of interest. But there is nothing in the deed showing that the parties 
expected that the Government dues of the land would be enhanced, or that 
it was their intention that the enhanced portion should be paid by the 
mortgagee. The Government dues at the date of the deed were annas 12-3, 
but since the introduction of the revenue survey in 1860 they have 
been Rs. 4-4-0 including the local fuod cess. The mortgagor, like the land- 
lord of a mulgeni tenant, should, therefore, pay the excess. It is admitted 
by both parties that defendant No. 1 has paid all the Government dues 
till now. He is, therefore, entitled to recover the excess from the plai ntiffs. 
But the amount is nob a charge on the land. The deed shows that only 
Rs. 80 are a charge on the land. In Mahadaji v. Joti (l) it was held that 
in the case of a usufructuary mortgage if the deed charges only the 
principal on the land, the land cannot be security for interest. In the 
present case the mortgagee ought to have recovered the excess of 
Government dues from the mortgagor personally from time to time, as was 

done in Nikka Mai v. Sulaiman (2). 

[ 442 ] “ Defendant No. 1 can, therefore, recover from plaintiffs only 

the last three years’ excess, namely, Rs. 10-6-9.’ 

The plaintiffs appealed and defendant No. 1 preferred cross-objections 

under s. 561 of the Civil Procedure Code (Act XIV of 1882). 

The Judge found that under the terms of the mortgage the plaintiffs 
were liable to recoup the defendant the amount of assessment paid by him 
over and above the amount which had been payable at the date of the 
mortgage, but that such an amount was not a charge on the land ( Nugender 
Ghunder v. Srecmutty Eaminee Dossee (3)) and that the plaintiffs were 
not bound to repay such amount before recovering possession of the land ; 
that the notice given by the plaintiff in April, 1890, was a sufficient tender 
of the redemption money; that the plaintiffs were entitled to mesne 
profits from the date mentioned by them in the plaint to the date of pay- 
ment or delivery of possession less any amount paid by the defendant as 
assessment in excess of Re. 0-12-3, and teat the plaintiffs were entitled to 
recover their costs from the defendant. He, therefore, passed a decree 
in the following terms : — 

“ Accordingly I amend the decree of the lower Court, and direct that, 
if the plaintiffs within six months of this date shall pay into Court the 
sum of Rs. 80, the defendants shall give them possession of the land in 
suit ; otherwise, the plaintiffs shall be for ever foreclosed from redeeming 
the same. And I further direct that on the plaintiffs making such pay- 
ment they shall be entitled to reoover from the money so paid into Court, 
and from the defendant No. 1 personally, mesne profits at the rate 

(1) 17 B. 435. (2) 2 A. 198. <8> 11 M.I.A. 241. 
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claimed in fche plaint from October, 1890, to the date of delivery of posses- 
sion, and their costs of this suit and appeal, less any payments in excess 
of annas 12-3 per annum, that defendant No. 1 may have made in respect 
of the Government assessment and local-fund cess of the land in suit. 
Defendant No. 1 to boar his own cost9 throughout.” 

The first defendant preferred a second appeal. 

Dattatraya A. Idgunji , for the appellant (defendant No. 1). — When 
the defendant became mortgagee, the assessment on the land was 
annas 1 2-3. Subsequently it was enhanced to Rs. 4-3-10, that is, Rs. 3-7-7 
were Rdded to the original amount. The question is whether he is en- 
titled to tack on the enhanced assessment to the amount of fche mortgage. 
No doubt fche mortgage is, [443] according to its terms, to he redeemed 
on payment of Rs. 80 only. But fche defendant is mortgagee in possession 
and he had to look both to the safety of his security and fche interest of fche 
mortgagor. If he had not paid fche increased assessment, fche property 
would have been sold for arrears of revenue and he would have lost his 
security, and the mortgagor would have lost his right of redemption. The 
increased assessment is, therefore, a charge on fche mortgaged property and 
the defendant has a lien on fche property for fche amount and is entitled to 
retain it till it is paid. See s. 72 of fche Transfer of Property Act (IV of 
1882); Shaik Idrus v. Vithal Rakhmaji (1) ; Girdharlal v. Bholanath (2). 
The Judge has relied on Nugender Chunder Ghose v. Sreemzdty Raminee 
Dossee (3). But that decision is not against us. It supports our conten- 
tion. 

In April, 1890, fche plaintiff gave the defendant a notice offering to 
redeem on payment of Rs. 80. That notice was not equivalent to a tender 
of the redemption money, first, because fche sum offered was not sufficient ; 
secondly, because the notice ought to have been given, according to the 
terms of fche mortgage, before fche beginning of the cultivating season, that 
is, before fche 3 1st March ; and thirdly, because the money was not actually 
produced and tendered— Fisher on Mortgages, p. 739 ; s. 84 of the Transfer 
of Property Act (IV of 1882). There having been no sufficient tender, 
mesne profits ought not to have been awarded against the defendant. 

The order as to costs is wrong — Sadasiv v. Bhivji (4). 

Vasudev G. Bhandarkar, for fche respondents (plaintiffs). — We would 
support the decree, but on grounds different from those taken by fche Judge. 
Under fche terms of the mortgage we were not liable to pay enhanced 
assessment. The question whether the defendant as mortgagee is entitled 
to add fche increased assessment to the amount of the mortgage depends 
upon the circumstances of the case — Shaik Idrus v. Vithal Rakhmaji (1) : 
Achut v. Hari (5). 

[444] The Transfer of Property Act (IV of 1882) is nofc applicable. 
It came into force in this Presidency in January, 1893. The present suifc 
was filed in 1893, but we had made the tender in April, 1890. 

In the lower Courts fche defendant did nofc contend that: fche notice 
which we gave in April, 1890, did not amount to a tender. Even in fche 
written statement no contention on this point was raised. 

When we made the tender in 1890, s. 14 of Reg. V of 1827 was in 
force, and it laid down that as soon as tender was made, interest should 
cease. The notice we gave requested fche defendant to go fco a certain 


(1) P J. (1879), p. 407, (2) 10 A. 611. (3) 11 M.I.A. 241. 

(4) P.J. (1886), p. 10, (5) 11 B. 313. 
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■house and there receive Rs. 80. The tender was sufficient. The plaint- 
iffs then believed that they had ottered the whole amount that was due 
- — Haji Abdul Rahman v. Haji Noor Mahomed (1) ; Rameshar Singh v. 
Kanahia Sahu (2). 

The award of mesne profits and costs depends on whether we made 
a good tender. If the tender was good, then the mortgagee would not be 
entitled to mesne profits and costs. If a mortgagee refuses to accept a 
proper tender, he becomes liable to pay the mortgagor’s costs — Fisher on 
Mortgages, p. 912 ; Dhondo v. Balkrishna (3). 

JUDGMENT. 

FarRAN, G. J. — We agree with the District Judge in the construction 
which he agreeing with the Subordinate Judge has put upon the mortgage- 
deed in this case, viz., that the produce of the land was to be taken at 
Rs. 512-5 both in favourable and unfavourable years and that out of the 
produce calculated on that basis the mortgagee was to pay himself bis 
interest, viz., Rs. 5 each year — and to pay the assessment 12 aonas 3 pies 
on account of the mortgagor. The mortgage was for Rs. 80 and was 
made redeemable on payment of that sum. 

Upon this construction the addition to the assessment of Rs. 3-7-7 
which was laid upon the land in 1880 became payable by the mortgagor 
and not by the mortgagee. The latter, however, paid it. 

[445] Toe next question is whether this payment of the addition to 
the assessment upon the land can be tacked to the mortgage or (as held 
by the lower Courts) gives rise to merely a personal remedy against the 
mortgagor to the extent of the payments made by the mortgagee on his 
account. The authority cited by the District Judge — Nugender Chunder 
Ghose v. Steemutty Kaminee Dossee (4) — when carefully read does not 
bear out the proposition for which the District Judge has cited it. It is 
usually referred to as an authority for the opposite view. The actual 
decision turned upon a question of pleading. The representative of 
the mortgagee paid the arrears of the Government revenue to save 
the mortgaged estate from sale while it was in the possession of the 
widow of the mortgagor. He then brought a suit against the widow 
which did not raise any claim against the estate, but sought only a 
personal decree against her. This be obtained, but finding that he could 
not execute it against the estate be filed a supplemental suit against the 
widow and the reversioners praying that the amount of the original decree 
might be realized by selling the estate. The Privy Council affirming the 
judgment of tbe High Court held that the decree which the plaintiff had 
obtained could only be enforced against the widow’s interest in the estate 
of her husband. Tbe Judicial Committee, however, intimated their 
opinion (p. 267 of the Report) that the plaintiff in a properly constituted 
suit would have been entitled to have had an additional charge on the 
estate declared in his favour by reason of his having saved the estate by 
payment of the Government revenue. 

In Shaikldrus v. Vithal Rakhmaji (5) Westropp, C.J., and Melvill, J., 
allowed a mortgagee in possession who had paid tbe Government 
assessment from his own funds a lien on the estate for the amount. That 
■case is on all fours with the present. The same law was applied in 
Girdhar Lai v. Bhola Nath (6), where the Court held that the rules 
- ■ • 

(1) 16 B. 141. (2) 3 A. 653. (3) 8 B. 190. 

(4) 11 M.I.A. 241. (6) P. J. (1879), p. 407. (6) 10 A. 611. 
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contained in s. 72 of the Transfer of Property Act “ only reprodace the 
doctrines which the Courts of Justice in India have uniformly adopted, 
and it reproduces the older law.” The right of a mortgagee to tack 
[446] assessment paid on account of the mortgagor to his mortgage-debt 
is also recognized in Achut v. Hari (1). We are, therefore, of opinion that 
the mortgagee-defendant had a lien on the mortgaged property for the 
amount of the added assessment which be paid on behalf of the mortgagor 
with interest thereon at the rate of 6 per cent, per annum. The lien for 
the extra assessment is given by the law and not by: the terms of the 
mortgage-deed. The case cited by the Subordinate Judge — Mahadaji v. 
Joti (2) — where the decision turned on the terms of the mortgage-bond, ia 
not, therefore, in point here. 

It follows that the offer to redeem by pajing Rs. 80, which the 
plaintiff-mortgagor made by his registered letter in April, 1890 (Ex. 35); 
was an offer of an insufficient amount which the defendant was not bound 
to accept. The lower Courts have treated this offer as a tender, and no 
objection appears to have been made to its sufficiency as such by the 
defendant. A mere offer by letter to pay an amount is not, however, 
usually treated as a tender either in law or in equity — Fisher on Mortgages, 
p. 912. In order to stop interest, a strict tender should be proved — Coote 
on Mortgages, p. 959 (5th Ed.). 

The award of mesne profits against the defendant from the date of the 
Dotice of April. 1890, cannot, tberefore.be sustained, nor the order directing 
the mortgagee-defendant to pay the plaintiff’s costs. The mortgagee not 
being in default is entitled to be paid his costs of the suit to redeem him — 
Jamal v. Mahomedbhai (3); Sadashiv v. Bhivji (4). 

Unless the pleaders agree on the amount, we must remand the case to- 
have the accounts taken on the footing of this judgment. The appellant is- 
entitled to his costs in this Court. 

Case remanded. 


22 B. 447. 

[447] INSOLVENCY JURISDICTION. 

Before Sir C. Farran, Kt., Chief Justice , and Mr. Justice Tyabji. 

In re Bhagwandas Nabotamdas, An Insolvent. 
Chunilal Dharamdas and others (Appellants) v. Harilal 

Ramdas ( Respondent) . [10th December, 1897.] ' 

Insolvency— Indian Insolvent Act (Stat. 11 and 12 Viet ., c. 21), s. 86— Order for exami- 
nation of witnesses where witnesses are defendants in a sutf brought by insolvent 
pnor to his insolvency— Practice— Procedure. 

One Bhagwandas Narotamdas filed a suit against the three appellants Chunilal 
Dharamdas, Dharamdas Dullabram and Chotalal Ishwardas praying for a decla- 
ration that he was their partner in a certain business,- &o. Chunilal Dharamdas- 
and Dharamdas Dullabram filed their written statements, and affidavits of. 
documents were made and inspection given and taken on either side ; but Chotalal 
Ishwardas did not file either bis written statement or his affidavit of documents^ 
On the 28th July, 1897, the plaintiff Bhagwaodas was adjudicated an insolvent, 
and on the 4th September, Chotalal. Dharamdas and Dharamdas Dullabram* 
obtained an order under s. 370 of the Civil Procedure Code (Act XIV of 1882), 


(1) 11 B. 313. _ (2) 17 B..425. , (3) P.J. (1874), p. 7. .(4) P.J.i(l886), ». 
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In re BHAGWANDAS NAROTAMDAS 


whether g h« h wnnM° ial A8 T gDe ? t0 0,60t ’ on or before the mh September, 1897, 
whether he would proceed with the suit, and. if so. to g.ve security for costs. 

^1°^' T 7 \ 006 Hari,aI Ramdas > a creditor of the insolvent. 

(SUt l t v° m ^ o T 1 / 0Dt CoUrt uuder s - 36 o( tha luaolvo.n, Act 

Dhmn.L!n }/, VloL ’ for tho examination of Chunilal Dharamdas, 

« . da ^ Dullabram andChotalal Ishwardas with reference to the estate and 
effects of the said insolvent, and the 10th November 1897, was appointed for 

Insolve'nTrnnilT' ? ’ -5® T J 10 i h Novomher th °y obtained a rule from the 
n ^fvl f C ? * ° f ? R,de thosaid ord cr for their examination, or in tho alter- 

were Lf 0 .n P Hf P . O0e u until after the above suit, in which they 

theL^r 18 ' ahOUld | be 5r d - Thecu, ° was subsequently discharged and 
the examination was ordered to proceed. On appeal. 

t i iat ?J Uni l a l Dharamdas and Dharamdas Dullabram ought not to be 
hl! 3 n „ k d - 1D f t i ie,r defencein Jesuit brought, against them by the insolvent by 
Dei ng subjected to an examination until that case was heard. By filing their 
written statements, and giving inspection of document^ they had givon all the 
nformation they could bo required to give until the bearing should take place. 

As to Cbottla 1 Isbwardas, however, the order for examination was con- 
firmed, he not having filed any defence in the civil suit nor given inspection. 
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[448] Appeal from Strachey, J. 

. Th ; s an a PP p al from an order made by Strachey. J., as Commis- 
sioner of the Insolvent Cour;, discharging a rule obtained by the appellants 
to set aside an order made for their examination under s. 36 of the Indian 
Insolvent Act (Stab. 1 1 and 12 Viet., C. 21), or to postpone their examination 
until after the hearing of a certain suit in which they were defendants. 

, 9 ° tbe 10fch Dece mber. 1896, Bhagwandas Narotamdas filed a suit 

(No. 653 of 1896) against the three appellants, Chunilal Dharamdas, 
Dharamdas Dullabram and Chotalal Isbwardas, praying for a declaration 
that he was their partner in a certain business and for accounts and other 
relief. Two of the said defendants, viz , Chunilal Dharamdas and 
Dharamdas Dullabram, duly filed their written statements of defence, and 
affidavits of documents were made and inspection given and taken on 
either side ; but the third defendant, Cbotalal Ish wardas, did not file either 
hi3 written statement or his affidavit of documents. 

On the 28fch July, 1897, the plaintiff Bhagwandas Narotamdas was 
adjudged an insolvent under s. 9 of the Indian Insolvent Act at the instance 

of one Pranjiwandas Laldas, and was directed to file his schedule within 
thirty days from that date. 

On the 4th September, 1897, Chunilal Dharamdas and Dharamdas 
Dullabram obtained an order under s. 370 of tbe Civil Procedure Code 
(Act XIV of 1882) in suit No. 653 of 1896, directing the Official Assignee 
to elect, on or before the 18th September, 1897, whether he would proceed 
with the said suit, and, if so, to give security for costs. 

On the 4th October, 1897, one Harilal Bamdas, a creditor of the 
insolvent Bhagwandas, obtained an order from the Commissioner of the 
Insolvent Court under s. 36 of the Insolvent Act for the examination of 
the three defendants Chunilal DharamdaR, Dharamdas Dullabram and 
Cbotalal Isbwardas with reference to the estate and effecr-s of the said 
insolvent, and by the said order the 10th November, 1897, was apnointed 
for their examination. 

On the said 10th November, 1897, they applied for and obtained 
from the Commissioner of the Insolvent Court a rule nisi calling upon ' 
the said Harilal Bamdas to show cause why the [449] aforesaid order 
for their examination should not be revoked or set aside, or in the alterna- ' 
tive why their examination should not be postponed until after the hear- 
ing of the suit No. 653 of 1896, in which they were defendants. 
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• On the 24th November. 1897, this rule was discharged and the- 

examination was ordered to proceed. , 1Qn „ 

Against this order they appealed, and on the 30th November, 1 ovi, 
they obtained a rule nisi from the apneal Court calling upon Harilal 
Bam das to show cause why execution of the order of the Insolvent Court 
of the 24th November should not be stayed. The appeal Court also 
granted an interim stay of the said order pending the argument of this 

rule. 

The rule now came on for hearing. 

Bang (Advocate-General), for Chunilal Dharamdas and Dharamdas 
Dullabram. — My clients have taken no Dart in the insolvency proceedings. 
They are defendants in a civil suit brought against them by the insolvent 
which has not yet been beard In that suit they have given inspection of 
the documents in their Dossession to the solicitors of the insolvent plaintiff. 
These solicitors are now acting for the Official Assignee, who represents 
the creditors. The creditor Harilal should not be permitted to examine 
them until after the suit is heard. Such a proceeding may greatly 
prejudice them in their defence in that suit. The order directing their 
immediate examination is wrong — In re Franks (1) ; In re Metropolitan 
Bank (2) ; In re North Australian Territory Go. (3). 

Starling , for Chotalal Is bwardas— Although my client has not yet 
filed his defence in tbe civil suit, he ought not to be examined until that 
cnse is heard— In re Imperial Continental Water Corporation (4) ; In rer 

North Brazilian Sugar Factories (5). 

Mankar, for the creditor-respondent, Harilal Bamdaa. My client 
appears in the schedule filed by the insolvent as a creditor to a large 
amount. Tbe Official Assignee, who now represents him and the other 
creditors, is required by the order of the 4th September, 1897, to elect 
whether he will proceed with tbe [450] suit No. 653 of 1896 against the 
three appellants, and if so. to give security for costs. My client and other 
creditors are entitled, before providing such security for the Official 
Assignee, to ascertain whether that suit, if proceeded with, is likely to 
briog in any assets for distribution among the creditors. That information 
can onlv be obtained by examining the three appellants under s. 36 of the- 
Insolvent Act. They are alleged to be debtors of the insolvent. It is 
unreasonable to require the creditors and the Official Assignee to elect 
and to give security in the dark. My client in his affidavit alleges that- 
the insolvent and tbe appellants are acting in collusion. He cited In re 
Metropolitan Brush Electric Light and Power Co (6) ; Massey v. Allen W. 


JUDGMENT. 


FARRAN G J — We think that the two appellants who have filed their 
written statements in suit No. 653 of 1896, and who have in that suit given 
inspection of the documents in their possession, ought Dot to be examined 
until that case is heard. They have given all the information they can be 
required to give in that suit until the hearing takes place. They ought; 
not to be prejudiced in their defence by being subjected to an examination 
under s. 36 of the Insolvent Aot, That section was nob intended to 
enable an insolvent plaintiff to cross-examine persons against whom be has 
filed a suit. Here it is not the Official Assignee who desires further in- 


formation ; it is a creditor of the insolvent. 


(1) (1892) 1 Q. B. 646. 
(4) 33 Ch. D. 314, 

. (7) 9 Oh. D, 164. 


(2) 15 Ch. D. 139. 
(5) 37 Oh. D. 83. 


(3) 46 Ch. D. 87. 

(6) 51 L.T.‘(N.8.) 817, 
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.liff 3 t0 t . h6 tb .u d / ppellant CllotalaI Ishwardas, we think his position 

It ^ a n eQ h r tbat ° f tba ° tbers - He has not defence to the 

“° r h he ^ aDy ,uspeatioD - His examination under «. 36 may 
pr°OQ0(i. He of course, need not answer any questions to his prejudice, if 
so advised. As to him we confirm the order of the Insolvent Court. The 

f° n °/m °^o er /' VO n appellants should be postponed until the 

disposal of suit No. 653 of 1896. 

appellants r68p ° Ddenfc Hari,al mu9fc P a V fch ® costs of the two successful 


Order varied. 

Attorneys for appellant : -Messrs. Hiralal , Mulla and Mulla. 
Attorneys for respondent Messrs. Mulji and Raghowji. 


m d. 451 , 


[451] ORIGINAL CIVIL. 

Before Mr. Justice Fulton . 

Stevens and another {Plaintiffs) v. Bedford {Defendant.)* 

127th and 28th January, 1898J 

Friendly society - Rules— Power to alter rules. 

The Bombay UDCovenauted Service Family Pension Fund was a voluntary 

ofRs memberq 9he n ln ^ ° bjecb Wa9 t0 P rov,de Pensiotts for the widows 
* ,hL?! m a b( t ° f us / ule3 Provided that the rules of the society were 

subject to such additions and alterations as might from time to time be sane 

“ZfJ 7 the ~ bod y of subscribers, and? by the form of appHcaUon for 
ru“r 0 rthe ao a ci?t e y m ' ^ and 0Dga8ed t0 » bide ^ 

h J b L P ' aiDtiff b f° ame , a m v emb6r iD 1876> Afc that time one the rules (which 

Fu d r^ne ,hn P M 9 h d ^ P r° vidtd that the Prions of widows resident in 

Europe should be payable to them at the rate of 2 s. per rupee. 

J k Iy ’ 1895 ' the society pissed a new rule which provided that all 
ro ° r b ™ 0m,De du * ; after the 31st July, 1895, should be paid to incum- 
day^f remitt g ance EUr ° Pe ° r ^ C ° IoQies at the market ™te of 'exchange on the 

paJsed 80C ’**2 WaS DOt com P etent to alter the rule 

passed in 1871 by which he had been induced to join the society and he craved 

nti a t.ed C n r h1 i0 V bat hiS wH V f aDd Wheu 6he became a widow? would y be 
entitled to have ber pension paid at par. 

an?thIt d .T i8 | 8iDe f5 0 BUi t' that L the society was competent to alter its rules 
he P' a,n i , . ff wa ? boUod by such altered rules. The oontract with the 

rulfl? Wa l tbat h i 8 ™ dow - lf he ]etb onB - should receive such pension as the 
rules prescribed, and the rules were liable to alteration by a majority at a general 

meeting to which he would be subject so long as he remiined a member! 

The defendant was the chairman of the managing committee of « 

SoryioeV^ 66 P e9tabli8 w hed J a called the Bombay Uncovecanted 
f®7‘° 0 r J am ’ Iy Pecs ' 0D Fund- The soc.ety was not incorporated or 

its 8 member 8 nder ^ Acfc ' ItS fUDd8 W6r0 formed by bhe subscriptions of 

its mImher b i e0fc T? f ^ was to P rovide pensions for the widows of 

baon^nri rS * “ 6mbershl P was restricted to those who were or had 

Pre8ideno°y V0nanfeed Servanfcs of GoverDm e°t employed in the Bombay 
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* Suit No. 396 of 1897. 
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[452] The first plaintiff was a subscriber and member of the society. 
He had become a member in 1875. At that date, by a rule of the society 
which had been passed in 1871, the pensions of widows who resided in 
Europe were payable to them at the rate of 2s. per rupee. A prospectus 
had been issued by the society which set forth the advantages it offered to 
its members and amongst them was mentioned the payment of pensions 
at par as provided by the rule of 1871. This rule was altered in 1887 as 
to widows of those who became numbers after the 1st January, 1888, but 
it was still maintained as to the widows of those who were members prior 
to that date. On the 20th of July, 1895, however, the society passed a 
rule making the pension to all widows who should become incumbents on 
the fund after the 1st August, 1895, payable at the market rate of exchange 
on the day of remittance. The rule of 1871 was thus wholly repealed. 

The first plaintiff and his wife (the second plaintiff) brought this suit 
to have it declared that this last-mentioned rule was ultra vires of the 
society, and that the second plaintiff would be entitled, in case she became 
a widow, to recover her pension at par as provided by the rule of 1871, 
which was in force when the first plaintiff joined the society. 

The plaint stated that the first plaintiff had joined the society in 1875 
and had become a subscriber for a pension of Rs. GO a month to his wife 
if and when she should become a widow ; that the rule as to pensions then 
in force was a rule passed in 1871 which provided that incumbents on the 
fund residing in Europe should be paid their monthly pension at the rate 
of two shillings to the rupee; that this rule had been passed in 1871 in 
order to protect such incumbents from loss by exchange which had then 
fallen to about Is. 10R, and that it was prominently printed on the 
outside of the printed rules as constituting one of the most valuable 
advantages to be obtained by joining the society, and that the first plaintiff 
was. in fact, mainly induced by reason of such advantage to join the society. 

The plaint further stated that in 1887 a new rule was made providing 
that only widows of subscribers who had joined the [453] society prior to 
1st January, 1888, should receive their pensions at par. 

Ifc then set forth the new rule passed on 20th July, 1895, which repealed 
the rule of 1887 and provided that all pensions falling due after the 31st 
July, 1895, should be paid at the markot rate of exchange. 

With reference to this rule the plaintiffs stated their case as follows 


“ 7. The plaintiffs submit that it was not competent to the Association 
to deprive the plaintiff Marv Elizabeth SteveDS of her right to be paid her 
pension at par, inasmuch as the said Frederick William Stevens joined the 
said Association on the faith of payment at such rate of par and the Asso- 
ciation contracted with him to that effect. 

The prayer of the plaint was as follows : 

“ {a) That it may be declared that it was and is not competent to the 
Association to deorive the plaintiff Mary Elizabeth Stevens of her right o 
receive her pension, if and when the same becomes and so long as the same 

is payable, at par. _ . 

“ (6) That the plaintiff Mary Elizabeth Stevens if and when s e 
becomes widow of the plaintiff Frederick William Stevens. will as , .nob 
widow for her life, except during any period of re-marnage, be entitled to 


receive her pension at par. 

" ( c ) That the plaintiffs’ costs may be paid out 

Association.” 


of the funds of the 
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The defendant was sued as one of the parties interested, and notice 1898 

of the suit was published under s. 30 of the Civil Procedure Code (Act Jan. 28, 
XIV of 1882). 

The defendant filed a written statement in which he contended that ° RIGINAL 
the new rule of July, 1895, was valid and binding on the plaintiffs; that CIVIL, 
at the time the first plaintiff joined the society he had notice that the ?? B 4 n. 
rules were subject to such alterations and amendments as the subscribers 
might from time to time think necessary or desirable; and that he had 
beoome a subscriber on the terms and conditions contained in the rules 
then in force, or in such other rules as might afterwards be adopted by 
the subscribers or the majority of them. 

[454] The application of the first plaintiff in 1875 to be admitted as 
a subscriber was in the following form : — 


“ To the Secretary to the Bombay Uncovenanted 

Service Family Pension Fund. 

I request to be admitted a subscriber to the Bombay Un- 
covonaoted Service Family Pension Fund, aod I hereby promise and engage 
to submit to and abide by the Rules of the Institution.” 

In reply to the above application he received a formal notice of bis 
admission enclosing a copy of the rules of the fund and a certificate in 
the following form : — 

Certified that Mr. has been admitted a member 

of the Bombay Uncovenanted Service Family Pension Fund, and that, 
provided he conforms to the requirements of that Institution, his widow 
will be entitled to a monthly pension of Rs. 

Amongst the rules in force at the date of the first plaintiff’s admis- 
sion to the society were the following — 

"’VI. No proposition affecting the stability of the Institution, or 
for the alteration of its rules, nor any special question shall be discussed 
at any of the meetings of the subscribers, unless notice thereof be given 
m writing to the Secretary four weeks before the meeting is held, and a 
copy of such notice shall be circulated to subscriber at least three weeks 
before the day of meeting.” 

XLVII. These rules are subject to such additions and alterations 
as may from time to time be deemed necessary.” 

The rules were revised and altered from time to time, and in the 
copy issued in 1894 the latter of the above rules stood as follows : 

68. These rules are subject to such additions and alterations as 
may from time to time be sanctioned by the general body of subscribers.” 

It appeared that under the rules of the fund as altered in 1887 the 
first plaintiff's subscription, which originally was Rs. 19-13-6 per mensem, 
had been reduced by abatement to Rs. 4-1-10 per mensem for the years 
1895 to 1897, and from the year 1897 he would not be required to pay 
any subscription. 


It further appeared that by accretions made under the rules of the 
fund the pension which would be payable to the first plaintiff’s wife in 
case of bis death would be upwards of Rs. 84 a month instead of Rs. 60 
as originally subscribed for. 


[485] The written statement set forth the heavy loss the society 
had suffered by reason of the fall in exchange and the representations 
made to it by the Actuary to whom its affairs were submitted every two 
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years as required by Government. The following paragraph of the 
written statement states the case of the defendant : — 

“15. Under the above stated circumstances it became necessary in 
the common interest of all the subscribers to the said fund and to save 
the said fund from insolvency to adopt the following resolution whioh 
was duly passed by a majority of 98 (i.e., 147 to 49j at a special general 
meeting of the subscribers duly convened and held on the 20bh July 
1895, viz., ‘that pensions already due or becoming due before the 1st 
August, 1895, on risks accepted before the 1st January, 1888, shall be 
payable to incumbents residing in Europe or the colonies at the fixed rate 
of 2s. to the runee. but that all other pensions due or becoming due after 
the 31st July, 1895, shall be paid to incumbents residing in Europe or 
the colonies at the market rate of exchange on the day of remittance.’ 
The said resolution is the resolution complained of by the plaintiffs and 
is Rule No. 62 of the Rules now in force.” 

Scott (with Inverarity) for plaintiffs. — The first plaintiff became a 
member of the society because of the then existing rule of 1871 under 
which his widow would receive her pension in England at par. That was 
the inducement to him and to many other Europeans, and was part of his 
contract with the society.* It is upon these terms that he has continued 
to be a member and has paid his subscription. The society is bound to 
fulfil its obligations to him. It cannot now alter the terms of its contract 
by merely passing a new rule. The society having secured for itself the 
benefit of the large sums paid by the European members who were induoed 
to join by the old rule of 1871 ought not to be allowed to deprive those 
members of the advantage for which they subscribed. The society is 
prosperous and cannot plead necessity. It is breaking faith with those 
who subscribed under the rule of 1871 merely in order to apply its 
superfluous funds towards the general abatement of subscriptions. By the 
new rule of 1895 the society in effect confiscates part of the pension for 
which the plaintiff has subscribed. If it has power to confiscate a part, 
it has power to confiscate the whole. A majority cannot deprive a member 
of his rights. The fact that the plaintiff has benetitbd with others by the 
abatement of his subscription does not take away his right to claim the 
[456] special benefit as to the pension for which he subscribed. Further, 
we submit that the “ general body” of subscribers in Rule 68 means all the 
subscribers. The members must be unanimous. The rule does not give a 
mere majority any power. He referred to Falle v. MacEwen (1) , East India 
Company v. Robertson 12); Secretary of State for India v. Underwood (3); 
Edwards v. Warden (4). The first plaintiff received no notice of the 
meeting by which the new rule was made. He was in England at the time. 

Kirkpatrick (with Lang , Advocate General) for the defendant.— -There 
was no contract with the first plaintiff as to the amount of his widow’s 
pension or the mode of its payment. The contract with him was to admit 
him as a member of the society and to such benefits as the r.ules from 
time to time might allow to its members. The members themselves 
framed those rules and they claimed and exercised the right to alter them 
as they thought desirable. (See Rules 6 and 47 supra). The first plaint- 
iff bad full notice of this, and elected to join the society on these terms, 
(See his application supra). AH the rules stood on an equal footing. 
was no agreement with the plaintiff that any one of them should be fixed 


(1) 7 C. 1. (2) 12 M. P.C.C. 400. 

(3) L.R. 4 Eng. and Ir. Ap. 580. (4) L.R. 9 Oh. 495, per James, Ti. J , 602. 
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.and permanent as regards him. All were equally subjeot to alteration. As 
a member he had an equal voice with the other members in making and 
altering them, but he is bound hv the vote of the majority. As to the 
power of a majority, see Lindlev on Partnership (5th Ed.), p. 313 ; Lindley 
on Companies (5th Ed.), p£. 578-79; Contract Act (IX of 1872), s. 253, 
ol. (5). Notice of the meeting in July, 1895 was sent to him by registered 
ipost. The members oan deal with their common property among themselves 
just as a partnership can- Silver v. Barnes (1), BurHdge v. Cotton (2). 
They can decide whether any and how much of it is available for division. 
A person may be induoed to join a firm because it divides large profits, or a 
company because it declares high dividends, but that fact would not 
preolude the partners from determining in their common interest not 
to divide all the profits, or the company from refusing to conoinue 
to pay high dividends. Nearly all the [457] rules have been altered 
since the plaintiff became a member, and he has acquiesced. By 
some of these alterations he has largely benefited, e.g., by abatement of his 
subscription.^ He cannot now question the right to alter the rules. 
The words general body” in Rule 68 mean majority at a general 
meeting. The necessity or expediency of changing the rule as to 
pensions is not a question for the Court. If the society bad no power to 
•make the new rule of 1895, it had none to make the rule of 1871 which 
the plaintiffs want to enforce. In any case the decree prayed for cannot 
be made, nor are the plaintiffs iu a position to sue, the pension in respect 
of which this suit is brought having never become payable at all, nor can 
any decree be made against defendant— Collett on the Specific Relief Act, 
pp. 276, 78, 82 ; Specific Relief Act, I of 1877, 8. 42. He referred to the 
following cases : — East India Company v. Robertson (3) ; Boldero v. East 
India Company (4) ; Secretary of State for India v. Underwood (5); Edwards 
v. Warden (6) ; Smith v. Galloway (7) ; Ealle v. MacEwen (8). 

Scott in reply : — The fact that other rules have been altered is of no 
importance. It is not shown that any member objected, or that any 
•question was raised, as to the validity of the alteration. The plaintiff had 
a vested interest. The contract was partly performed — Gerhard v. Batesi 9); 
CarliU v. Carbolic Smoke Ball Co. (10). 

JUDGMENT. 

Fulton, J. — This is a suit against the chairman of the committee 
and the members of the Bombay Uncovenanted Service Family Pension 
Fund, to establish the right of members who joined before the 1st January, 
1888, to have the pensions of their widows when resident out of India 
paid at the rate of two shillings to the rupee. 

The first plaintiff became a member of the fund in 1875. Before 
doing so he received a prospectus, in the form of Ex. B, in which it 
was stated under the heading of “ advantages " that pensions to widows 
in England were paid at the fixed rate of two [438] shillings per rupee. 
-At that time exchange was a little under Is. 10£d., and to a gentleman 
domiciled in England the offer of a fixed rate of exchange at 2s. for the 
widow's pension naturally rendered the scheme far more attractive than 
•would otherwise have been the case. The rule on the subject is to be 


(1) 6 Bing.N.O. 180. (2) 5 Do G. & 8m. 17 (27). 

(8) 12 Moo. P. 0. C., 400. (4) 11 H. L. C. 405. 

(?) U, ? Q°B. K? ** Af • 68 °' g 7 L 'o K i. 9 Ch - 495 ; 1 Ap - °“' 281 - 

(9) 9 EH. and B. 476. (10) (1893) 1 Q B. 256 (265, 271 - 2 ). 
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1898 found in the last sentence of No. 30 of the Rules of 1873, which provide® 
Jan. 28 . that incumbents on the fund residing in England shall be paid their 
~ monthly pensions at the fixed rate of two shillings to the rupee. This 

ORIGINAL proviso was added in 1871. At the end of 1887, in consequence of the 
Civil continued fall of exchange, the rule was amended so as to exclude from the 
22 b ~V >A ’ benefit of the fixed rate the widows of members who joined after the 1st 
January, 1888. The benefits secured to members who had joined before 
that date were left untouched : vide No. 62 of the Rules of 1894. 

On the 20th July, 1895, in consequence of a report of the Actuary on 
the position of the fund, it appeared necessary to guard still further against 
loss by exchange, and another amendment of the rule was made abrogating 
the privilege of the two-shilling rate previously secured to the members 
who had joined before the 1st January, 1888. The amendment did not 
touch the pensions of widows who became incumbents on the fund before 
the 1st August, 1895, but abolished the privileged rate in the case of all 
who might become entitled to their pensions after that date. 

Now on behalf of the first plaintiff it is contended that it was not 
competent to a majority of the members of the fund to make such an 
alteration in the rules against the wishes of a minority, and, secondly, 
that the proceedings of the meeting were invalid, because notice had not 
been sent to Mr. Stevens. 

The first of these questions is the more important of the two, and 
will, therefore, be first considered. The society is not incorporated in any 
way, and the rights of the members inter se depend entirely on contract. 
When a member joins, he enters into a contract with the other members 
of the society who are represented by their agent or secretary authorized 
to admit him. The same process is repeated as each new member is 
accepted. In this way the members mutually contract with each other 
to provide benefits for widows and others on certain prescribed [459] 
terms. For convenience the terms are embodied in rules which are liable 
to alteration from time to time. As each new member joins, “ he promises 
and engages to submit to, and abide by, the rules of the institution,” and- 
receives a copy of the rules on the acceptance of his application. We have, 
therefore, to look to the rules as they stood when Mr. Stevens joined. 
The clause of Rule 30, which had been added in 1871, provided for the 
payment, at two shillings, of the pensions of incumbents residing in 
England ; and the 47th Rule declared that the rules were subject to suoh 
additions and alterations as might, from time to time, be necessary. The- 
earlier rules prescribed the procedure to be followed, and the provision of 
Rule 22, that votes of subscribers at all their meetings should count and 
have effeot singly, implied clearly that the decision of any question was 
to be determined by vote. In the Rules of 1894 there was some change - 
of phraseology. And in the 68th of those rules it was declared that 
they were subject to such additions and alterations as might from 
time to time be sanctioned by the general body of subscribers. Upon 
this rule it was argued that the words “ general body ” meant the 
whole body and required unanimity, but I am unable to accept this- 
view. The earlier portion of these rules, like those of 1873, prescribed the 
procedure for general meetings, and the 11th rule repeated the provision 
about the votes of subscribers having effect singly. The pbra9e “ general 
body” then was evidently used simply to indicate that the rules could 
only be altered by the subscribers acting as a body and deoiding questions - 
in the usual way by vote at a meeting, and cannot bear the meaning foe 
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whioh Mr. Scott argued. The expression occurs in several other rules. 1898 
° 6 rule it was declared that at each annual general meeting one Jan. 28. 

of the auditors should be elected by the “ general body” of the subscribers ; 

but no one, I think, would contend that unless there were unanimity at ORIGINAL 
the meeting no auditor could be elected. If it had been intended that CIVIL, 
there was to be no alteration of the rules in general, or of any particular 
class of rules, without the unanimous assent of all the membei' 9 , such a 22 B ‘ 4S1 
provision would certainly have been expressed in clear and unmistakeable 
phraseology. It appears then to me that the contract with Mr. Stevens 
was that his widow, if he left one, [460] was to receive such pensiou as 
the rules prescribed, and that the rules were liable to alterations by a 
majority at a general meeting to which he would be subject so long as he 
remained a member. The prospectus, it is true, raised expectations which 
were not guaranteed by the rules, but it is, I think, impossible to treat the 
prospectus as part of the contract which was embodied in the application 
and acceptance. The application specifically referred to the rules which 
contained a provision for amendment, and though I cannot but sympathize 
with persons who rested their expectation-? on the prospectus, it seems 
impossible to say that they were justified in doing so, for if they had 
referred to the rules which they agreed to submit to, they would have 
noticed that they were liable to alteration. The prosnectus was, I feel 
sure, issued in perfect good faith. In 1875 the necessity for altering the 
rules was not foreseen. But though there was probably no thought of 
such an alteration as has actually been made, the right of making altera- 
tions was expressly reserved. Doubtless the right to alter rules was 
subject to the limitations noticed by Lord Hatherley in the Secretary of 
State for India v. Underwood (1) that “ the power of making general rules 
must surely be one of making rules that operate equally on all subscribers : 
they could not, by a majority, determine that all subscribers of ten years’ 
standing should pay twice as much or half as much as those of five years’ 

standing No rules, unless the expressions were insuperably 

the other way, would ever be so construed as to enable a majority having 
an interest directly opposed to the vested interest of a minority to confiscate 
that interest.” Mr. Scott referred to Edwards v. Warden (2- to show that 
the majority of the members of a fund could not deprive another member 
of his vested right He argued, moreover, that Mr. Stevens having for 
many years subscribed to the fund on certain terms had a vested right to 
the performance, by the other members, of their contract with him, These 
propositions will not be disputed ; but what was that contract ? It seems to 
me that it was simply that the widow was to receive such benefits as the 
rules in force when she became entitled to them might prescribe. Mr. Stevens 
has at present no vested interest in any particular benefit. Can it then be 
argued [461] that the new rule was not binding on him, because having 
ragard to the probabilities arising from the different positions and nationali- 
ties of the members it was so inequitable that a majority should be entitled 
to abolish the privileged exchange that it could not be held to be an altera- 
tion authorized by rule 68 ? If the matter had been res Integra the answer 
to this question might, perhaps, have been doubtful, for it- is a subject in 
regard to whioh the decision of Lord Hatherley shows that there is room 
mr doubt: bub the case seems governed by the decision of the Calcutta 
High Court in Falle v. UacEwen. It was urged that this decision was 
erroneous. I am unable to t ake this view. Irrespective of the deference. 

(I) L.B. 4 Eng. and Ir. Ap. 580 (588). (2) L.R. 9 Ch. 604. 
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duo to the Court by which the case was decided, I think that the conclu- 
sion arrived at is very firmly based on the judgments of the majority of 
the House of Lords in the Secretary of State v. Underwood. If by a vote 
of the Civil Service Mr. Underwood could be deprived of future accumula- 
tions which his position in that service rendered it almost certain that he 
would enjoy, and in spite of the fact that his chances of doing so were 
infinitely greater than those of the mijority of the members who were 
probably his juniors by many years, and had before them much greater 
risk of never realizing their annuities, it seems hardly possible to contend 
that a vote passed by members of this fund with a view to restore the 
equality of widows’ pensions which had been disturbed by the rule of 1871 
was beyond the competence of the subscribers, merely because the expec- 
tations of some members under the former rules were considerably greater 
than those of others : for it must be admitted that the uncertainty whether 
Mr. Stevens’ estate will suffer by the alteration of the rule is greater than 
was the uncertainty in Mr. Underwood's case. 


I have arrived at this conclusion with some reluctance and hesitation, 
but I find no argument to justify my dissenting from the carefully con- 
sidered decision of the Calcutta High Court. The case of the East India 
Company v. Robertson (1) in no way militates against this view, for the 
Judicial Committee of the Privy Council decided in Mr. Robertson’s favour 
only on the ground that before the revised rules were passed he had acquired 
a title to the refund of the excess of his subscriptions, because in the 
[462] year 1852 he had accepted the annuity on condition that the excess 
of his payments should be refunded to him. The question whether the 
apprehended deficit in the fund now under consideration could more 
properly have been guarded againsj; by withdrawing the abatements of 
subscriptions instead of by abolishing the privileged rate of exohange, was 
one within the power of the meeting to determine, and does not appear to 
me to fall within the province of the Court to decide. 

Mr. Kirkpatrick suggested that the rule of 1871 was ultra vires , but 
as there is no evidence to show that there was any opposition to it at the 
time, and it has been assented to by all members joining between 1871 
aDd 1895, it is now far too late to take such an objection. 

The other point to be considered is about the alleged want of notice 
to Mr. Stevens of the proposal to convene the meeting. The facts appear 
to be as follows : — Mr. Stevens was in England at the time ; but he has 
not shown that before his departure he had given any special address to 
which communications were to be sent. Notices of the meeting of the 
20th July were sent out on the 6th June. The notice for Mr. Stevens 
was apparently addressed to Rampart Row School of Art residence and 
was, I think, sent by post. It never reached Mr. Stevens. What 
became of it, ic is impossible to say ; but from the mere fact that it was 
not forwarded from the School of Art, I cannot infer that it was not sent 
there as stated by the clerk. Having regard, then, to the presumption 
usually drawn as to the regularity of official acts, I think it is but reason- 
able, in the absence of any statement by Mr. Stevens to the contrary, to 
hold that the School of Art residence was the last address he had given 
to the office, and that the transmission of the notice to that address 
fulfilled the requirements of Rule 7. The rule must be construed reason- 
ably, and if the prescribed notice is sent to the last address given by the 


(1) 12 Moo. P. C;C. 400. 
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subscriber, its provisions seem to be complied with. Otherwise, if any 
member changed his residence without informing the secretary, it would 
be impossible to make any alterations in the rules during his absence, and 
the position of the fund might be seriously imperilled. 

[*63J In these circumstances I must reject the claim, but as this 
was a test case, and the litigation was in some measure occasioned by the 
careless wording of the prospectus, I shall follow the precedent sot by the 
Calcutta High Court and make no order as to costs, excepting that the 
defendant may gut ail his costs, charges and expenses properly incurred to 
be taxed as between attorney and client, including costs (if any) prelimi- 
nary to suit, out of the fund. 

Suit dismissed. 

Attorneys for the plaintiffs Messrs. Crawford , Burder and Co. 

Attorneys for the defendant : — Messrs. Browr and Moir. 


22 B. 463 (F.B.). 

APPELLATE CIVIL— PULL BENCH. 


Before SirC. Farran, Kt., Chief Justice , and Mr. Justice Parsons, 
Mr. Justice Ranade and Mr. Justice Hosking. 


Laldas NaRANDas {Original Defendant No. 2), Appellant v. 
Kishordas Devidas and others ( Original Plaintiffs ), Respondents * 

[8th September, 1896.] 

•Civil Procedure Code (Act XIV of 1682), s. 244— Amending Act VII of l$SS— Agree- 
ment before decree by the decree-holder not to recover costs which the decree might 
award— Question to be determined in execution and not by a separate suit. 

Devidas and Harilal obtained a deoree on an award with costs against 
Shankarlal and Laldas. When they applied for its execution against Laldas in 
order to recover his half share of the costs, he pleaded that before the proceedings 
had commenced, the plaintiffs had entored into an agreement with him that 
none of the costs which might be awarded by the Court should be recovered 
from him. 

Held, that the existence and validity of such an agreement ought to be deter* 
mined in execution under the provisions of s. 244 of the Civil Procedure Code 
(Act XIV of 1882; and not in a separate suit. 

IDles., 31 C. 179 ; F„ 8 Ind. Cas. 1071 = 9 M.L.T. 464 = (1910) M.W.N. 798 • R 31 C 
480 = 8 C.W.N. 395; D.. 29 C. 8lO = 6C.W*N. 838; 31 M. 467 = 18 M,L.J. > 543- < 
4 M.L.T. 229 ; L.B.R. (1893-1900) 621 ] 

Appeal from the decision of L. G. Fernandez, First Class Subor- 
dinate Judge of Thana, in execution of a decree. 

L464] Harjivandas, Shankarlal and Laldas were three brothers. A 
disagreement having arisen between them with respect to the division of 
the family property, they referred the dispute to an arbitrator, who made 
an award dividing the property. Subsequently, Harjivan having died, his 
sons Devidas and Harilal sued to enforce the award, the tiling of which 
had been opposed. They obtained a decree which ( inter alia) ordered the 
-defendants Shankarlal and Laldas to pay the plaintiffs' costs. 

Devidas and Harilal both died and their sons applied to execute the 
•decree against Laldas for his balf-share of the costs awarded by it. Laldas 
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pleaded that the original plaintiffs to this suit (the fathers of the present 
applicante) had entered into an agreement with him that he should not be 
required to pay any of the costs which might be awarded by the decree* 
The Subordinate Judge held that the alleged agreement could not be set 
up as a ground for not executing the decree. He, therefore, held Laldas 
liable for a moiety of the co9t«, namely, Rs. 900-8-0. 

Laldas appealed. 

Trimbak R. Kotval , for the appellant (original defendant No. 2, Laldas), 

Manekshah J. Talcyarkhan , for the respondents (original plaintiffs). 

The appeal was argued before a Division Bench consisting of Farran, 
C.J.. and IIoskiDg, J. 

Farran, C.J.— This is an appeal from an order passed by the Subor- 
dinate Judce, First Class, at Tbana, in execution of a decree in a suit 
in which Devidas and Harilal Harjivandas were the plaintiffs, and 
Shankarlal and Laldas Narandas were the defendants. The suit was on 
an award, the filing of which had been opposed. The decree directed the 
defendants to pay the plaintiffs’ costs. 

The present application was made by the minor sons of the original 
plaintiffs (who were placed on the record as representatives of their 
respective fathers), inter alia, for payment by the defendant Laldas Naran- 
das of Rs. 900-8-0. being a moiety of the costs by the decree directed to 
be paid to the plaintiffs. In answer to the application, the defendant 
Laldas put in a written statement, [465] in which he alleged that the 
award had been filed with his consent, and that before the proceedings for 
filing it commenced, the present plaintiffs' father and uncle (Devidas and 
Harilal) had entered into an agreement with him that no such cost as the 
Court might award should be recovered from him, and that if the whole 
of the costs which should be incurred for having the award filed should 
not be recovered from Shankarlal, then as to whatever amount might fall 
short the same should be borne by the plaintiffs’ father and uncle (Devidas 
and Harilal) and himself half and half; and that in the matter of having 
the award filed he was really a plaintiff though nominally made a defend- 


ant. 

The pleader for the defendant Laldas asked the Subordinate Judge to 
raise an issue on the above allegations as to whether having regard to the 
agreement (which the Subordinate Judge erroneously calls an oral agree- 
ment) the defendant Laldas was liable for the costs of the decree. The 
Subordinate Judge declined to raise the issue asked for, as to grant it would 
be to go behind the decree which be could not do. In fact, he decided that 
the alleged agreement could not be set up as a ground for nob executing 
the decree. He would, we consider, have acted more regularly if he had 
raised the issue asked for and decided it. 

The first question which we have to consider is, whether the exist- 
ence and effect of such an agreement can be inquired into and decided 
upon in execution proceedings, or whether they ought to form the subject 
of a separate suit. Section 244 of the Civil Procedure Code enacts that 
“the following questions shall be determined by order of the Court execut- 
ing a decreee and not by separate suit.” Sub-clauses' (a) and ( b ) mention 
specific questions which are to be so determined. Sub-clau9e (c) is more 
general : “ Any other questions arising between the parties to the suit in 
which the decree was passed or their representatives and relating to the 
execution, discharge or satisfaction of the decree or to the stay of execu- 
tion thereof.” The corresponding section in Act XXIII of 1961 as i there' 
worded was considerd by West and Nanabbai Haridas, JJ., in Sakhdrantr 
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v. Govind(l), where West, J., in giving the judgment of the Court says that 
“the general words ‘any other question arising between the parties to the suit 
in [466] which the decree was passed and relating to the execution of the 
decree ’ according to the familiar rule of construction are to be understood 
of matter ejusdem qenens with those more particularly specified in the 
same enactment. The only questions which can properly arise in the 
execution of a decree are (1) as to the contents of the order made. (2) as to 
the jurisdiction to make it, and (3) as to how far it has been carried out." 
That view of the law was adopted and followed in Mukund v Haridas (2) 
by Sargent, C. -J., and Telang, J. It has been contended before us that 
this latter decision cannot now be supported, having regard to the expres- 
sion of opinion by the Judicial Committee of the Privy Council contained 
in Prosunno Coomar v. Kasi Das (3) that the clause in question should 
not receive a narrow construction. Tho contention derives support from 
the decision in Azizan v. Matuk Lai (4) and especially from the judgment 
of Piggott, J., at page 458 of the Report. After an exhaustive consideration 
of decided cases that learned Judge says : “ I find myself unable to come 
bo any other conclusion than this, that for reasons of policy, which it is 
not for a Court to contravene, the Legislature has deliberately so framed 
8.244 astoprohibic in a separate suit between the parties to a decree 
any relief being granted which shall interfere with the conduct of the 
execution proceedings by the Court executing the decree. I do not see 
any escape from that conclusion, nor do I think it should be avoided, 
because possibly individual cases of inconvenience (not of absolute denial 
of all remedy) may arise from it.” And as to the decision in Mukund 
v. Haridas he says (p. 460) : l< I own that as to the relief by way of 
injunction granted in that case it does seem to me not to he consistent 
with the decision of the Privy Council as to the scope of the words ' relat- 
ing to the execution, <fcc.' and I think, therefore, that I am bound to 
conclude that had that decision been before the Court the case of Mukund 
Harshet v. Haridas Khemji would have been otherwise decided. ” 

We are ourselves inclined to take the same view. The addition of 
the words ‘‘ or to the stay of execution thereof ” to cl. (o), s. 244, does 
not seem to have been brought to the notice of [467] the Court in 
Mukund v. Haridas when it followed the ruling in Sakharam v. Govind 
which was decided before the introduction of these words into the section. 
We think that the matter ought to be considered by a Full Bench. 

We accordingly refer to a Full Bench the question : — 

Whether the existence and validity of such an agreement as the 
defendant Laldas Narandas relies on. ought to be determined in execution 
under the provisions of s. 244 of the Civil Procedure Code or in a separate 
suit ? ” 

The question being thus referred, it came on for argument hefore a 
Full Bench consisting of Farran, C. J., and Parsons, Ranade and 
Hosking, JJ. 

Trimbak R. Kotual, for the appellant (original defendant No. 2, Laldas). 
— Laldas had not opposed the award and he was really a plaintiff, though 
nominally a defendant. The Judge should have considered the question 
aa to the agreement and should have determined what was the effect 
of it in the execution proceedings. No separate suit would lie on the 
agreement— a. 244 of the Civil Procedure Code (Act XIV of 1882). The 
object of the section being to benefit the parties, it should receive a liberal 
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construction. Matters relating to execution must be determined as cheap* 
ly and as speedily as possible by the Court executing the decree — Azizan v. 
Matuk Lai ti) ; Prosunno Coomar Sanyal v. Kasi Das Sanyal (2). A 
narrow construction was given to the corresponding section of Act XXIII 
of 1861 in Sakharam v. Govina (3). That view of the law was adopted 
and followed iu Mukund v. Haridas (4). The words “ or to the stay of 
execution " were added to s. 244 later on by the amending Act of 1888 
and it seems that these words were not brought to the notice of the Court 
which decided Mukund v. Haridas (4). The Bombay cases are overruled 
by implication by the ruling of the Privy Council in Prosunno Coomar 
Sanyal v. Kasi Das Sanyal (2b 

Manekshah J. Taleyarkhan , for the respondents (plaintiffs).— The 
defendant cannot rely upon the agreement and seek redress in execution 
proceedings. To consider the agreement in the execution proceedings 
would be tantamount to going behind the [468] decree. The defendant 
ought either to have appealed or applied for review or applied to the High 
Court under its extraordinary jurisdiction to get the order as to costs- 
corrected. There would be no finality to decrees if an agreement like the 
present were allowed to be set ud in execution proceedings. The Bombay 
rulings support oui contention and we submit that they were correctly 
decided. The decision of the Privy Council relied on has no bearing upon 
the facts of the present case. 


JUDGMENT. 

Farran, C.J. — After hearing the argument addressed to us in this 
case, I am confirmed in the view which I was inclined to take when the 
case came before us as a Division Bench. There aDpears to me to bo no 
reason for not giving to the wide words of s. 244. cl. (c) of the Civil 
Procedure Code, their full significance and force. I would, therefore, for 
the reasons given in the referring judgment, answer the question referred* 
to us by saying that the existence and validity of such an agreement as is 
referred to in the submitting judgment ought to be determined in execution 
and not by separate suit. 

Hosking, J. — I concur with the Chief Justice. 

Parsons, J. — I concur in the view expressed by the Division Bench 
which made the reference. Having regard to the language of s. 244 of the 
Code of Civil Procedure and the opinion expressed by the JudioialCommittee 
of the Privy Council in Prosunno Coomar v. Kasi Das ( 2) it is clear that 
cl. (c) of that section should not be construed narrowly, it follows, therefore, 
that it ought to be construed as it was in Azizan v. Matuk Lai (l) and not 
as it was in Mukund v. Haridasi 4). In the present case the existence and 
validity of the agreement set up by the defendant relate to the execution* 
of the decree, that is to say, they have to be inquired into and found upon 
in order to determine how the decree is to be executed. The inquiry and 
determination, therefore, ought to be made in execution. I answer the 
question in the affirmative. 

RanaDE, J. — In this case, the appellant Laldas and his brother 
Shankarlal ware co-defendants in a partition proceeding instituted 
[469] by Devidas and another, who were the sons of their deceased third 
brother Harjivandas. The matters in dispute were referred to private 
arbitration under s. 525, and the award made was duly filed in Court, and 
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had then bha force of a decree under s. 526. The respondents, who are the 
heirs of Devidas and another, bhen gave a darkhasb for the execution of 
the award decree and for recovery of costs, and it was in the course of 
these execution proceedings that appellant Laldas pleaded that there was 
an agreement, entered into between himself and the deceased respondents 
before the award was filed, to the effect that they would not hold him 
responsible for costs, but that they would recover the same from Shaokarlal, 
and if the full sum was not recovered, they would bear the loss half and 
half with Laldas. 


The Court of first instance refused to raise any issue on this point, as 
in its opinion it was not open to that Court in execution proceedings to go 
behind the decree In the present appeal the contention wss accordingly 
raised that the lower Court was in error in not inquiring into the question 
of this agreement, and tbe following question has been referred for the 
consideration of the Full Bench, whether the existence and validity of the 
agreement relied on by the appellant ought to be determined iu execution 
under s. 244, Civil Procedure Code, or in a separate suit. 


This reference has become necessary from the apparent conflict of the 
rulings of this Court in Sakharam v. GovindiX) and Mukund v. Haridas(2) 
with the decisions of the Calcutta High Court, approved by their Lordships 
of tbe Privy Council in Prosunno Goomar v. Kasi Das (3). As far as the 
decision in Sakharam v. Govind is concerned, all that the Court really 
decided in that case was that an agreement between parties defining the 
manner in which a decree should be executed, if entered into before the 
decree was passed, and not pleaded in the course of the bearing of the 
Buib, cannot be set up as a bar against the execution of tbe decree, which, for 
its own purposes, is to be held final as to what one party must do or 
forbear for the benefit of the other. The decision, in other words, was that 
the agreement ought to have been pleaded in the course of the hearing of tbe 
suit, and not being so pleaded, it could not be urged as a plea iu bar of the 
execution [ 470 ] of the decree according to its terms. This case is, therefore, 
not so much an authority upou the question directly raised in this reference 
as upon another question, viz., whether a plea which a party might have 
raised before decree can be set up as a defence in execution proceedings. 
It is true Mr. Justice West in the course of his remarks gave expression 
to his view that the only questions which can properly arise (under s. 11 
of Act XXIII of 1861) in execution of a decree were questions relating to 
the contents of the decree, tbe jurisdiction to make it, and the extent of it 3 
satisfaction. This enumeration was obviously not meant to be exhaustive, 
and, as observed above, no great stress was laid on it. Under tbe law 
as it now stands, with the final addition made to s. 244 by Act YII of 
1888, if the agreement relates to the stay of execution, it must be pleaded 
in execution, and no separate suit can be brought in respect of such an 
agreement. The case of Mukund v. Haridas can also be distinguished to 
some extent from the circumstances of the present case. There the under- 
taking relied upop was that the plaintiff agreed nob to secure a decree 
against one of tbe defendants, and even if a decree were passed, he would 
not execute it. This agreement was made during the pendency of a suit, 
and after the decree was obtained, plaintiff broke his agreement, and sought 
to execute the decree. The defendant thereupon brought a separate suit 
to restrain the plaintiff in the former suit from executing the decree. 
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Sir 0. Sargent made a point of this special agreement not to execute the 
decree at all, and distinguished the case before him on this ground from 
another case, Chenvirappa v. Puttappa (1), where the agreement provided, 
as in Sakharam v. Govind , for the execution of the decree in a manner 
inconsistent with i is terms. He observed that in these latter cases the 
agreemont could be and ought to be pleaded before the decree was passed. 
When the agreement is not bo execute the decree at all, then by its very 
nature it could not be pleaded before the decree was passed. This seems 
to have been the real ground on which Sir C. Sargent held in this case 
that a separate suit to euforce the agreement and restrain its breach by 
injunction might be maintained. 

[471] In the one ca9e, as in the other, the question really turned 
upon the point whether the prior agreement could or could not be 
pleaded as defence before the decree was passed. When it could be so 
Dleaded, and was Dot pleaded in tbe course of the hearing of the suit, 
Mr. Justice West held that it could not be so pleaded afterwards in 
bar of execution. When it could not be pleaded, Sir C. Sargent held 
that it might furnish a cause of action for a suit to restrain tbe other 
party from breaking his agreement. It is true, in arriving at this last 
conclusion, Sir C. Sargent referred with approval to the restricted inter- 
pretation suggested in the previous judgment of Mr. Justice West, but 
his main point obviously appears to be that when the prior agreemont was 
not to execute the decree at all, it could nob be said that such an agree- 
ment involved a question relating to the execution of the decree within 
the terms of s. 244 The attention of the Court was not apparently drawn to 
the addition of the last words in s. 244, and it is open to question how far 
this decision can bo regarded as binding in the present case, where tbe 
agreement was not to execute the decree at all, bub to execute it in respect 
of costs first against Shankarlal, and next to share the loss half and half. 

To come Dext to the consideration of the Calcutta cases, most of 
which are reviewed in Azizan v. Matuk Lai (2), it is to be noted that 
even Mr. Justice Macpherson admitted in his judgment that, although a 
separate suit caunoc be brought to stop execution on the ground that the 
judgment-creditor did not give credit for an uncertified adjustment or 
payment, there may be another form of suit in which plaintiff can claim 
relief of a different kind. Mr. Justice Pigot also in his judgment admit- 
ted the possibility of the relief by injunction being open to parties in certain 
contingencies. The authority of the decision in Azizan v. Matuk Lai (2), 
though it interprets s. 244 more liberally than was done in the two 
Bombay cases noted in the reference, must in view of these admissions be 
confined to the point actually decided in that case, viz., that no separate 
suit can be maintained to recover uncertified payments so as to stop the 
decree-holder’s right to execute bis decree according to its terms. Simi- 
larly, suits in which it is sought bo set aside sales on the ground of the 
judgment-creditor’s fraud in [ 472 ] bringiug them about, stand in tbe same 
category with those which relate to uncertified adjustments or payments. 
Both classes of cases refer to transactions after decree, and to disputes 
which arise in the execution of the decree; and such transactions properly 
fall within the terms of s. 244, and no separate suit will lie. The extension 
of this prohibition to cases where the auction-purchasers are parties was 
approved of by their Lordships of the Privy Council in Prosunno v. Kast 

(1) 11 B. 708. (2) 21 C. 437. • . 1; 
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Deis (1). On both these points there is now complete agreement in the 
decisions of all the High Courts — Sakharam v. Damodar (2) ; Euriyali v. 
Mayan (3) ; Patankar v. Devji (4) : Haji Abdul Bahiman v. Khoja Khaki 
Aruth (5). In fact, the interpretation placed by this Court on s. 258 as it 
stood at first was stricter than what was placed on it elsewhere. 

There is not a similar agreement on the point whether when fraud is 
practised in obtaining a decree, or in securing its execution, a separate suit 
to restrain the decree-holder mayor may not lie at the instance of the 
party defrauded. This point, however, does not arise here. 

As far as the present case is concerned, I am clearly of opinion that 
as the agreement relied upon by the appellant was pleaded by him to stay 
execution of the decree in regard to costs as against him, the inquiry fell 
within the terms of s. 244 as finally amended in 1888. It is not clear if 
, appellant could have urged it before the award was filed, and as it affected 
the manner of the execution of the decree in regard to costs, the appellant 
had a right to require the executing Court to investigate the matter, and 
there was nothing like going behind the decree in such an inquiry. Such an 
agreement cannot be made the cause of action for a separate suit. 

I am, therefore, of opinion that a reply in favour of the first alternative 
must be given to the question under reference. The existence and validity 
of the agreement relied upon must be determined in execution under 
s. 244, Civil Procedure Code, and not in a separate suit. 


22 B. 473. 

[473] APPELLATE CIVIL. 

Before Sir C. Farran , Kt. t Chief Justice , and Mr. Justice Hosking. 


VARAJLAL MOTICHAND [Original Decree -holder) , Applicant v. 

KACHIA GaRBAD KHUSHAL ( Original Applicant), Opponent .* 

[17th September, 1896.] 

Execution— Attachment — Attachment of property of third person - Payment into Court of 
amount of decree by owner of property in order to release property- Application in 
execution for refund of money so paid — No jurisdiction to order refund — Separate 
suit necessary — Practice — Procedure— Civil Procedure Code ( Act XIV of 1882), 
a. 278. 


A certain boz was attached in execution of a decree against one Mathur, whose 
father, alleging that it was his property and not Mathur’s, paid the bailiff the 
amount of the decree in order to release it from attachment. He then applied 
to the Judge to have the money refunded to him. The Judge held the box to be 
his property, and directed repayment. 

Held, that in making the order for repayment the Judge acted without juris- 
diotion, there being dd provision in the Civil Procedure Code (Act XIV of 1882) 
under which it could be made. The proper course was to have taken steps under 
b. 278 of the Code to have the attachment on the property raised. By paying 
the amount of the decree into Court it became necessary to file a suit for the 
recovery of the money so paid. 


APPLICATION under the extraordinary jurisdiction of the High Court 
(s. 622 of the Civil Procedure Code, Act XIV of 1882) against the decision 
of Khan Saheb Nowroji Byramji, Subordinate Judge of Umretb, in the 
Ahmedabad District. 


* Application No. 144 of 1896 under the Extraordinary Jurisdiction, 

<1; 19 1. A. 1A6. (2) 9 B. 468. <3) 7 M. 266. 

(4) aB. 146. (6) 11 B. 6. 


1896 

BEP. 8. 

Full 

Bench. 

22 B. 463 
(F.B.). 
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Id execution of a decree obtained by Varajlal, against one Mathur 
Garbad. the bailiff attached a certain box in the bouse in which Mathur 
Garbad resided with his father Kachia. 

Kacbia alleged that the box was his, and was not liable to attachment, 
but in order to save it he was obliged to pay the bailiff the amount of 
the decree, and two days afterwards be applied to the Court to have the 
amount refunded to him. The money was still in Court and had not 
been paid over to the decree-holder. 

The Subordinate Judge granted the application and direoted repay- 
ment to be made, holding that Kachia had proved that the box was his. 

[474] Varajlal, the decree-holder, thereupon applied to the High 
Court and obtained a rule nisi calling upon Kachia to show cause why 
the order of repayment made by the Subordinate Judge should not be set 
aside. 

Chimanlal H. Setalvad appeared for the applicant (Varajlal, in sup- 
port of the rule. — The order of repayment was made in execution. There 
is no provision in the Civil Procedure Code for such a refund. Kachia 
should have brought a separate suit for the money — Dulichand v. Ram - 
kishen (1); Jugdeo Narain Singh v. Raja Singh (2). 

Nagindas T. Marphatia, for the opponent (Kachia) showed cause. — 
The money being still in the custody of the Court, and net having been 
paid over to the decree-holder, the Subordinate Judge had power to order 
the refund. He has found that the money was. paid under protest, and 
that the box was really Kachia’s property and was not liable to attachment. 
The Court surely has power to restore money which it finds after inquiry 
its own officer has wrongfully taken, and which is still in its hands, with- 
out putting the person iwronged to the trouble, delay and expense of 
bringing a suit and having afresh inquiry. 

JUDGMENT. 

Farran, C.J. — We think that in making the order which the 
Subordinate Judge has made in this case he acted without jurisdiction. 
The property in question, a box, was attached by the Nazir, and to procure 
its release the opponent paid to the Nazir the amount of|the decree against 
his son. The Subordinate Judge has ordered the amount so paid to 
be repaid to the opponent. There'is no provision in the Civil Procedure 
Code to which we have been referred under whioh suoh aD order can be 
made. 

Under similar circumstances the plaintiff in the case of Dulichand v. 
Ramkishen (1) brought a suit to recover the amount he had paid under 
compulsion, which went on appeal to the Privy Council. Their Lordships 
(at p. 653) say It was also objected that the remedy is not the proper 
one, and that some further proceedings should have been taken in the 
execution suit ; [475] but none were pointed out by Mr. Arathoon which 
would afford a suitable remedy or which would preclude such an action as 
the present.” The opponent’s course, if he desired the matter to be 
summarily disposed of, was to have taken steps under s. 278 to have the 
attachment on the box raised. By paying the amount of the decree^ into 
Court he has entailed upon himself the necessity of filing a suit if be 
desires to recover it. ..... 

Rule absolute to set aside the order as made without jurisdiction. 
The applicant is entitled to his costs. 

Ru le made absolute , 

(1) 7 C. 648. ; < a ) 16 656 * 
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22 B. 478, 

APPELLATE CIVIL. 

Before Sir C. Farr an, Kt. t Chief Justice and Mr. Justice Bosleing. 

CHINTAMAN BIN VlTHOBA ( Original Defendant ), Appellant v. 

CHINTAMAN Bajaji Dev and OTHERS ( Original Plaintiffs ), 
Respondents.* [24th September, 1896.] 

^^XlVof ?882) n 7^44 CrS ° f C ° Urt in executing deer e e — Code of Civil Procedure { Act 

The validity of a deoree of which execution is sought cannot be disputed in 
,0D P rooeed,IJ g s under s - 244 of the Code of Civil Procedure (Act XIV of 

lOOiS)* 

{F., 6C.W.N. 796 ; 11 Ind. Cas. 192 = 5 S.L.R. 71 ; 24 Ind. Caa. 135= 15 M L T 415 — 

27 M L J 3S8 : R.. 30 B 101=7 Bom.L.R. 659 ; 29 M. 556 = i 

3 Bur * L * T ' 36 = 8 In(3, Cas - 610 : 15 Ind - Cas - 03 2 = 5 S.L.R. 260- 

i viUi iyy.j * 

Appeal from the decision of G. Jacob, District Judge of Poona in 
Darkhast No. 7 of 1893. 

In 1874 one Chintaman Bajaji succeeded to the office of manager and 
.trustee of the Chinchwad Savasthan. 

In 1880 he instituted suit No. 1 of 1880 in the Court of the District 
Judge of Poona against Chintaman bin Vithoba to obtain a declaration 
that certain mortgages of savasthan property made to the said Chintaman 
bin Vithoba by Lakshmibai, one of the widows of Dharnidhar the prede- 
cessor of Chintaman Bajaji as trustee and manager of the Cbinchwad 
Savasthan, were not binding upon him. 

That suit was settled by a consent decree passed on the 13th July 
1880, by which the defendant Chintaman bin Vithoba was to be paid 
Rs. 23,000 and interest, by annual instalments of [476] Rs. 2,000 out of the 
revenues of the village of Man, which was part of the savasthan property. 

Subsequently Chintaman Bajaji was removed from tbe office of mana- 
ger and trustee of the savasthan under a decree of the District Court of 
Poona, and other trustees were appointed. This decree was, on appeal 

•confirmed by the High Court. See Chintaman Bajaji Dev v Dhondo 
Ganesh Dev (1). 

Chintaman bin Vithoba, in execution of the consent decree in suit 
•No. 1 of 1880, received Rs. 2,000 a year from the revenues of the village of 
Man till the beginning of 1891-92. Payment was then withheld. He died, 
and in 1893 Sadashiv and Vinayek, his sons and heirs, prosented a darkhast 
INo. 7 of 1893) to the District Court of Poona, praying for an order for 
the attachment of the revenues of tbe village of Man and for payment from 
them of Rs. 2,195-8-2 in further execution of the decree in suit No. 1 of 

, The trustees of the Chinchwad Savasthan, having been served with 
notice of the application, objected to the execution of the decree, contend- 
ing ( inter alia) that Lakshmibai had no authority to execute the mortr 
gages upon which the consent decree was based ; that Chintaman Bajaji 
had no authority to consent to the decree ; and that the consideration for 
the mortgages had not been paid into the savasthan, and had nob been 
applied for purposes of the devastban. 


• Appeal No. 32 of 1895, 
(1) 15 B. 612. 
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For the decree-holders it was argued that these objections could not 
be takon in execution proceedings under s. 244 of the Civil Procedure Code 

District Judge held that the objections could be taken in execu- 
tion proceedings, and upon consideration of the objections rejected the 

daikbast ^st ^. g decision the decree- holders appealed to the High Court. 

Macphcrson (with him Mahadeo Bhaskar Chaubal), for the appel- 
lant (decree-holder) . — W e are entitled to have the decree executed. 
The present trustees cannot question the validity of the acts of 
Chintaman Bajaji, who was the former trustee [477] and their 
nredecessor in the management of the trust. Chintaman as such trustee 
consented 0 ^ the decree in suit No 1 of 1880, and the validity of 
that decree cannot now be impeached in execution This point is con- 
cluded by authority. Section 244 of the Civil Procedure Code does not 
authorize the impeachment of decrees m execution -Bawl Bhunjun Singh 
v Mhssamut Munder Koer (1) Ramanoogro Singh v Eishen Ki share 
Narain Singh (2) ; Burtoo Singh v. Ram Purmessur Singh i3) I Sudindra 

v. Sudan (4) ; Prosunno Kumariv . Golabchandl 5). 

The District Judge relies upon Narayan v. Chintaman (6), Shn Ganesh 
Dharmdhar v Keshavrav Govind (7) and Venubai v Dhondo Ganesh (8)> 
but in none of those cases was this particular point decided 

Ganvat Sadashiv Rao (with him Narayan Ganesh Ohandavarkar) , for 
respondents. — In suit No. 1 of l880,Cbintaman Bajaji did not sue as trustee 
of the savastban property. This is clear from the terms of the decree 
in that suit, which provided that in the event of there being obstruction in 
realizing the money due from the revenues of the village of Man the 
money awarded should be paid by Chintaman Bajaji 

deposition of Chintaman Bajaji in Chmtaman Baja ,» v. Dhondo °“ ne £™ B 
It is thus clear that the liability of Chintaman Bajaji under that decree 
was personal, and did not devolve upon the succeeding trustees of the 
devasthan property, viz., the respondents in this appeal. 

Objection to the validity of the decree of which execution is sought 

can be taken under s. 244 of the Code of Civ. Procedure. Clause W 
of that section provides for the raising of questions as to the stay * 

Ecshavrad (7) ; Venubai v. Dhondho 18). 

JUDGMENT. 

Parr AN C J —In 1874 Chintaman Bajaji succeeded to the i office 

. FAR 1 i-rustee of the Chinchwad Savastban, and in 1880 he 
of manager and trustee oi a Court of the District Judge of 

instituted suit No. 1 of 8 • a declaration that certain 

Poona against Chintaman V.tboba to obtan vitboba by 

mortgages of savastban proper y Dharnidhar, the predecessor of 

Lakshmibai one of the Dhar; nidi Savastban> 

Ghintaman Bajaji in the g aebtled by a consent decree 

7 e _ re . ;°L bi °gr g i m°T^v: 


(1) 23 W.R. 127. 
(4) 9 M. 80. 

(7) 15 B. 625. 
(10) 19 B. 328. 


(2) 23 W.R. 265. 

(5) 2 I.A. 145. 

(8) P.J. (1893), p. 250. 


(3) 24 W.R. 364. 

(6) 5 B. 393. 

(9) 16 B. 613, 616 and 617, 





XL] 


OHINTAMAN V. OHINTAMAN BAJAJI DEV 22 Bom. 480 


Vithoba Ha. 23,000 and interest, by annual instalments of Rs. 2,000, 
out of the revenues of the village of Man, whiob is part of the savasthan 
property. 

Subsequently Chintaman Bajaji was removed from the office of 
manager and trustee of the savasthan under a decree of the District 
Court of Poona, and other trustees were appointed. This decree was on 
appeal confirmed by the High Court — Chintaman Bajaji Dev v. Dhond 
Ganesh Dev (1). 

Chintaman Vithoba in execution of the consent decree in suit No. 1 
of 1880 received Rs. 2,000 a year from the revenues of the village of 
Man till the beginning of 1891-92. Payment was then withheld, and in 
1893 Sadashiv and Vinayek, the sons and heirs of Chintaman Vithoba, 
deceased, presented darkhast No. 7 of 1893 to the District Court of 
Poona, praying for an order for the attachment of the revenues of the 
village of Man and for payment from them of Rs. 2,195-8-2 in further 
execution of the decree in suit No. 1 of 1880. 

The trustees of the Ohinchwad Savasthan having been served with 
notice of the darkhast objected {inter alia ) that Lakshmibai had no 
authority to execute the bonds upon which the consent decree was 
based, that Chintaman Bajaji had no authority to consent to the decree, 
and that the consideration for the hoods [479] was not lawfully 
paid into the savasthan or was not applied for purposes of the devas- 
than. 

It was contended for the decree-holders that these objections could not 
be raised in execution proceedings under s. 244 of the Civil Procedure 
Code. 

The District Judge upon the authority of Narayanv. Chintaman (2), 
Shri Ganesh Dharnidhar v. Keshavrav Govind (3) and Venubaiv. Dhondo 
Ganesh (4) held that the objection could be raised in execution proceedings, 
and upon consideration of the objections rejected the darkhast. 

After hearing arguments upon the question whether objections 
impeaching the validity of the decree of which execution is sought can be 
entertained in execution proceedings under s. 244 of the Civil Procedure 
Code, we hold that the question must be answered in tbe negative. We 
think Mr. Macpberson has rightly argued that, so far as the reported 
oases show, this question has never before been fully argued and decided 
by this Court. In Narayan v. Chintaman (2) objections similar to the 
objections raised in this case were entertained in execution proceedings 
by this Court, but the report of the case shows tbat tbe point whether 
such questions could be dealt with under s. 244 of the Civil Procedure 
Code was not raised, and apparently was not considered. In Shri Ganesh 
Dharnidhar v. Keshavrav Govind (3) this point did not arise. In Venubai 
v. Dhondo Ganesh Dev (4) the present point arose, but was not pressed, 
and the learned Judges referred to the case of Narayan v. Chintaman as 
an authority without noticing that the point whether the validity of a 
decree of which execution is sought can be disputed in execution proceed- 
ings under s. 244 was not actually decided in that case. 

On the other hand there is strong authority for holding that the 
validity of a decree sought to be executed cannot be impeached in 
■execution proceedings under s. 244. In Ram Bhuniun Singh v. Mussamut 
Mundor Koer (5) the Calcutta High [480] Court held that where the 


(1) 16 B. 612. (2) 5 B. 393. (3) 15 B. 625. 

(4) P. Z (1892), p. 250. (5) 23 W. R. 127. 
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sons of a deceased judgment-debtor, whose estate is declared by the 
decree to be liable to sale, are admitted on the record as his representatives^ 
they are not entitled in the execution stage to re-open the whole case, and 
to ask for a decision as to whether the debt incurred by the father was 
not for the benefit of the estate, or was in some other way invalid under 
the Hindu law and not binding on the joint family. In Ramanoogro 1 
Singh v. Eishen Kishorc Narain Singh (1) the same Court held that the 
question whether property seized by a judgment-creditor in the hands of 
his deceased judgment-debtor’s son, is held by the son under such circum- 
stances as render him liable for his father’s debts, cannot be tried in 
execution proceedings. These cases were cited and followed in Burtoo 
Singh v. Bam Purmessur Singh (2). 

The Madras High Court has ruled that a question whether the decree- 
was obtained by fraud or collusion is notone which relates to the execution, 
of the decree, but which affects its very substance and validity, and that 
such a question can only be raised by a separate suit — Sudindra v. 
Budan{ 3). In Prosunno Kumari v. Golabchand (4), where theSebaitsof 
an idol sued to set aside decrees obtained against their predecessor on the 
ground that they were obtained by fraud or collusion, no objection was. 
raised before the Lords of the Privy Council to the Sebaits seeking their 
remedy by suit. Had the suit been barred by s. 244, Civil Procedure 
Code, there can be little doubt that the point would have been taken 
in argument. 

It is contended by Mr. Rao that as cl. (c) of s. 244 provides for the 
entertainment of questions as to the stay of execution of decrees, therefore’ 
it was intended that the validity of a decree might be impeached in^ 
execution. Ws do not think that the words can be rightly understood 
in this sense. Questions as to the stay of execution refer, we think,, 
to the stay of execution of valid decrees. Mr. Rao has also referred 
to the case of Trimbak v. Govinaa (5). In that case a decree had been 
passed against A, and an inam jaghir village was attaohed in execution. 
[481] Thereupon A claimed that the attachment should be removed on 
the ground that the village being service vatan was not liable to attach- 
ment. The claim was rejected. A then sued for a declaration that the- 
property was not liable to attachment and sale. The High Court, agreeing 
with the lower Courts, held that no suit would lie, the Court which 
originally rejected the claim made in the execution proceedings having had/ 
jurisdiction under the words of 8.244, cl. (c). In that case the decree of 
which execution was sought created no charge upon the property, but was 
merely a personal decree against A. 

It is also contended by Mr. Rao that in suit No. 1 of 1880 Chintaman- 
Bajaji did not sue as trustee of the savasthan property, and that the deoree 
directed that, in the event of there being obstruction in the way of realizing' 
the money due from the revenues of the village of Man, the money 
awarded should be paid by Chintaman Bajaji personally. Mr. Rao- 
referred to the deposition of Chintaman Bajaji reported at pages 616 and* 
617 of I. L. R., 15 Bombay. • 

“ I am the proprietor of the savasthan and my son is the manager. 

I have been treating the davasthan as my private property. I and Dev 
(t.e., the deity) are one. So I understand that I am the owner.” * 

In the plaint in suit No. 1 of 1880 plaintiff described himself aS* 
<l 8hri Chintaman Bajaji Dev Maharaj.” He sued as if he considered 

fl) 23 W.R. 265. (2) 24 W. R. 364. (3) 9 M. 80. 

(4) 2 1. A. 145. (5) 19 B. 328* - . « • - - 
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himsolf the incarnation of the deity Mangal Murti, and as if all the 
8avasthan property belonged to him. It seems clear that when he under- 
took to pay the money awarded, he intended to do so out of the savasthan 
property. 

The trustees-respondeots did not object in the lower Court that the 
decree was only against Chintaman Bajaji. They came in as his legal 
representatives, but they are only his representatives if the decree was 
passed against him as a trustee for tho savasthan property. If the 
trustees-respondents are not the representatives uf the juigment-debtor 
in suit No. 1 of 1880, then they are not entitled to come in under s. 244, 
Civil Procedure Code, and if they are bis representatives, they cannot 
dispute the validity of the decree in execution proceedings. 

[ 482 ] As no attachment has been placed upon the property, objections 
cannot be taken under s. 278, and the only remedy for the trustees, if 
they have any, is by regular suit. 

For these reasons we are unable to deal with the objections taken 
by respondents to the validity of the decree in suit No. 1 of 1880, 
and we must reverse the decision of the District Court, and direct 
that the District Court do proceed with the execution of the decree as 
prayed in tbe darkhast. Respondents to bear all costs of this appeal 
and of the proceedings in the District Court. 
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Order reversed and proceedings remanded. 


22 B. 462. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

Ramabai, widow of Ramkrishna Balkrishna (Original 
Defendant ), Appellant v. Raya ( Original Plaintiff ), 
Respondent. v [28th September, 1896.] 

Adoption — Second adoption in the lifetime of first adopted sonis invalid - Joint enjoyment 
of property by an owner and a trespasser — Adverse possession — Trespasser’s right by 
prescription — Compromise — Family settlement , effect of . 

Ramkrishna Yeshwant adopted Raya as his son, but as Raya beoame sickly 
and was not expected to live, Ramkrishna afterwards adopted Balkrishna (Raya’s 
brother). Ramkrishna died in 1816; and his widow Ramabai and the two adopted 
sons continued to live together until her death in 1868, and after her death Raya 
and Balkrishna still lived together until 1877, when Balkrishna died, leaving a 
widow Radhabai and a minor son (Ramkrishna). After that event, Radhabai 
and the plaintiff Raya began to live separately. 

After Ramkrishna Yeshwant's death in 1846, the lands were registered in 
Balkriahna’s name. In August, 1878, on the application of Radhabai on behalf 
of her minor son the management of the property was taken from Raya by the 
Golleotor, who himself assumed the management. A compromise of the dispute 
was. however, effected by which the property was to be shared equally between 
Raya and Ramkrishna, the minor son of Balkrishna, and from 1978 to 1882 
the Colleotor paid them equal moieties of the produce. 

In 1890, the plaintiff Raya brought this suit claiming as the adopted son of 
Ramkrishna Yeshwant either the whole of the property, or in tbe alternative a 
moiety of it. 

1483] Held, that the adoption of Balkrishna in the lifetime of Raya was invalid,' 
There can be no second adoption dnriDg the lifetime of the first adopted son. 


• Second Appeal No. 91 of 18S5. 
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Held, also, that Ramkrishna (the minor son of Balkrishna) was entitled to a 
moiety of the estate. 

Per Parsons, J.— Ramkrisbna’a title to a moiety of the estate was obtained 
by adverse possession. The adoption of Balkrishna was invalid, and he was not 
originally entitled to any part of the property and was, therefore, a trespasser; 
but he (and afterwards bis minor son Ramkrishna) and Raya, who was entitled 
to the whole of it, bad been jointly in possession and enjoyment of it for forty- 
three years. By the adverse possession of Balkrishna and his minor son, Raya 
lost and Balkrishna and his son gained by prescription a moiety of the estate. 
That moiety became the absolute self-acquired property of Balkrishna and would 
descend to his heirs. 

PerRANADE.J. — There was no adverse possession by Balkrishna or his 
heirs until August, 1878, when the management of the estate was taken from 
Raya on the application of Radhabai. The suit was brought within twelve years 
of that time so that the plaintiff's claim was not barred by limitation. But it 
appeared that the disputes which had arisen in 1878 were settled by a compro- 
mise which had been aoted on, and of whioh the plaintiff had reoeived the benefit 
for many years. A bona fide family arrangement is specially favoured by Courts 
of Equity, and it binds the parties and their representatives. On that ground I 
hold that the plaintiff is only entitled to reeover a moiety of the property of 
Ramkrishna as his share, and the other moiety must remain with the appellant* 

[R., 1 C.L.J. 388 ; 4 C.L.J. 323.] 

Second appeal from the decision of E. H. Mosoardi, District; Judge 
of Kanara. 

One Ramkrishna Yeshwant in 1845 adopted his cousin's son Raya. 
Shortly afterwards, however, Raya being sickly, and not expected to live, 
Ramkrishna adopted Balkrishna (a brother of Raya). In 1846 Ramkrishna 
Yeshwant died. Raya was then less than two years old and Balkrishna 
was twelve, and both of them continued after Ramkrishna’s death to live 
with his widow Ramabai. The lands were subsequently entered in 
Balkrishna’s name on the statement apparently by Ramabai that he was 
her adopted son. 

In 1861 Raya attained his majority and began to manage the property. 
Balkrishna went out in service. As already stated, the land was entered 
in Balkrishna's name. But Raya was given a moiety of the produce, and 
his right to a half share was repeatedly admitted and recognized. 

[484] In 1868 Ramkrishna’s widow Ramabai died, and Raya and 
Balkrishna still continued to live together. 

In 1877 Balkrishna died leaving a minor son (Ramkrishna Balkrish- 
na) and a widow named Radhabai. Raya then began to live separately 
from them. 

On the 16th August, 1878, the Collector of North KaDara on the 
application of Radhabai on behalf of her minor son Ramkrishna deprived 
Raya of the possession of the property and took it into his own hands. 
Subsequently the dispute between Radhabai and Raya was compromised, 
and it was agreed that the property should be shared equally between 
Raya and the minor Ramkrishna 

In 1890 Raya filed this suit against the minor Ramkrishna Balkrishna 
olaiming as the adopted son of Ramkrishna Yeshwant the whole of his 
property, or iu the alternative a moiety of it. 

The defendant denied the plaintiff’s adoption and pleaded limitation. 

The Subordinate Judge dismissed the suit on the ground that plaint- 
iff’s adoption was not proved. On the decree being confirmed by the 
Distriot Judge, the plaintiff appealed to the High Court, which reversed 
the decree and remanded the case for a fresh decision. 

Pending the appeal the minor defendant Ramkrishna Balkrishna died, 
and his widow Ramabai, the present appellant, was put upon the record. 
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On remand the District Judge reversed the decree of the Subordinate 
Judge, and awarded the whole of the plaintiff’s claim. 

On second appeal to the High Court the case was again remanded 
for a finding as to whether the plaintiff's claim was barred by limitation. 
The District Judge found on remand that the suit was not barred. 

The defendant appealed to the High Court. 

Branson and Rao Saheb Vasudev J. Kirtikar , for the appellant 
(defendant). — We rely on Mohesh Narain v. Taruck Nath (l). [485] 

Article 127 of the Limitation Act (XV of 1877) has no application. 

Macpherson and Vasiidev Gopal Bhandarkar , for the respondent 
(plaintiff). 

JUDGMENT. 
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PARSONS, J. — The decision of this case would have been difficult 
were it not for authority. The contest is between the representatives of 
two persons who were both adopted by one and the same man (Ram- 
krishna Yesbwant). It was found as a fact that Raya (plaintiff) was 
first adopted and that Balkrishna (defendant) was subsequently adopted 
by Ramkrisbna, because Raya suffered from rickets and was not expected 
to live. The District Judge considered that under these circumstances 
the adoption of Balkrishna was valid, and, treating Balkrishna as a 
member of the family and the whole family as a joint one, held that, 
on the death of Balkrishna’s son, Ramkrisbna, without issue, during the 
pendency of the appeal, Raya became owner of the whole estate, the 
widow of Ramkrisbna being entitled to maintenance only. This 
view of the case was clearly wrong, for the adoption of Balkrishna 
in the lifetime of Raya would he invalid and would confer no legal rights 
at all on him. The Judge had not then considered the issue of limitation 
raised in the case : so we remanded that issue to be found upon, and we 
are now in possession of that finding. 

Ramkrisbna died in 1846, and Raya attained majority in 1861. 
Though the land was entered in the name of Balkrishna, and Raya was 
never actually in possession or management, yet he was given a moiety 
of its produce, and his right to a half 9bare of it was repeatedly admitted 
and recognized. The Judge on these facts found that, though Raya had 
never been in exclusive possession of the property, he had never been 
excluded, and, therefore, bis suit now would not be barred under art. 127 
of the Limitation Act. The Judge, however, was still labouring under the 
mistaken idea that Balkrishna’s adoption was valid and that the family 
was joint. As the adoption is invalid we have the fact that a person 
entitled to the whole of an estate and a person who is not entitled to any 
part of it and, therefore, a trespasser have been jointly in possession and 
enjoyment of that estate for some fortv-tbree years. It was argued by 
Mr. Macpherson for Raya that [486] these two persons would become by 
prescription either members of a joint Hindu family, and co-sharers in the 
estate, or tenants-in-common, so that the estate on the death of one would 
vest in the survivor. This would be, in our opinion, a very curious result, 
and we can find no authority for the proposition. The oase of Mohesh 
Narain v. Taruck Nath (1) cited for the appellant seems to us practically 
to dispose of the case ; for though there the moieties may have been 
separated, we do not think that that can make any difference. 
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In the present case, by reason of the adverse possession of Balkrishna, 
Raya lost aod Balkrishna gained by prescription a moiety of the estate*. 
That moiety would become the absolute self-acquired property of Bal- 
krishna, and would, therefore, descend to his heirs. There is do relationship 
subsisting between Raya and Balkrishna that would enable Raya to claim 
the property of Balkrishna at his death. We, therefore, vary the decree 
of the lower appellate Court by awarding plaintiff one moiety of the pro- 
perty in suit to be partitioned of in execution. We order the costs of the* 
suit and appeals to be paid out of the estate. 

Ranade, .T . — This is the third time that tbis case comes before us. 
It was first remanded for a distinct finding on the question of adoption. 
When that issue was found in favour of the original plaintiff, the respond- 
ent before us, we had to send down an issue for the determination of 
the question of limitation, and the case now comes before us for final 
decision. 

The District Judge has found that the evidence fully established the 
priority of the original plaintiff’s adoption. He at the same time held 
that under the peculiar circumstances of the case, the second adoption of 
the minor appellant’s father Balkrishna was also proved, and that the 
two adopted sons were each entitled to a moiety ; but as the original 
defendant No. 1 had died, the respondent-plaintiff was entitled to succeed' 
to the whole property of the joint family. 

On the question of limitation the District Judge has found that the 
respondent’s claim for his moiety of the property was not barred under 
art. 127 of the Limitation Act, but that, if [487J the second adoption 
were held to be invalid, the respondent-plaintiff’s claim to recover posses- 
sion of the whole of the property was barred by the appellant’s and his 
father’s adverse possession. 

As regards the question of adoption, the rulings of their Lordships of 
the Privy Council in Rungama v. Atchama (1), Gopee Lai v. Shri 
Ghandraolee (2), and Mohesh Narain v. Taruck Nath (3) may be held to have 
settled the law that there can be no valid adoption during the lifetime of 
the first adopted son. In the present case the direct evidence of the 
second adoption is chiefly confined to the fact that the thread ceremony 
of the original defendant No. l’s father was performed by Ramkrishna, 
and that Ramkrishna’s funeral rites were performed by the original defend- 
ant No. l’s father. Neither of these acts by themselves are sufficient 
to prove the factum of adoption, and, therefore, their value is only 
inferential. As the first adopted son was only a sickly child less than 
two years old at the time of Ramkrishna’s death, the performance of 
Ramkrishna’s funeral rites by the other child, who was at the time twelve 
years old, can easily be accounted for. Even if the gift and acceptance 
of Balkrishna as adopted son be held sufficient to prove the adoption, it is 
clear that, under the rulings quoted above, that adoption had no validity, 
and could confer no rights, as such, on Balkrishna to the prejudice of the 
first adopted son. • 

As regards the question of limitation, the principal point to bo 
considered is the time when the alleged adverse possession of the appellant 
before us must be held to have commenced. The evidence shows clearly 
that the original plaintiff was less than two years old when Ramkrishna 
died in 1846. His natural brother Balkrishna was then twleve years old. 
Both lived with Ramkrishna’s widow Ramabai, and after her death in 1868 1 
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they lived together till Balkrishna’s death in 1877. There were no open 
differences and no separation in food or residence till after Balkrishna’s 
death, when apparently Balkrishna’s widow Radhabai and the respondent- 
plaintiff began to live separate. 

The only overt act in derogation of the respondent’s rights in the 
interval between 1846 and 1377 was the entry of the lands in [488] Bal- 
krishna’s khata after Ramkrishna’s death, the transfer being apparently 
made on the admission of Ramkrisbna’s widow Ramabai that Balkrishna 
was her adopted son. As respondent was at the time only two years old, 
and not expected to live long, the transfer of khata cannot be held to have 
been the commencement of Balkrishna’s title by adverse possession from 
1847, seeing that Ramabai took care of respondent and Balkrishna alike, 
and they both lived together apart from their natural father, not only 
during Ramabai’s but also during Balkrishna’s lifetime for thirty years. 
It is further in evidence that when respondent attained majority he 
managed the household affairs, while Balkrishna was for many years 
away on service and business. This management of the household by 
the respondent is not only sworn to by the witnesses (Ex. Nos. 82, 83, 47, 
34), but Balkrishna's widow Radhabai in 1878 admitted this fact before 
the village authorities and before the Mamlatdars in statements made by 
her before these officers. The assertion made by her in her deposition 
that she did not make these statements is entitled to no credit since they 
are satisfactorily proved by the evidence of the Mamlatdar and his karkun, 
and the patel and kulkarni. 

The adverse possession, if any, must be held to have commenced 
when, on Radbabai’s application, the management of the lands was taken 
away from the respondent, and, under the Collector’s order, made over to 
Appaji Subrao on 16th August, 1873. It appears, however, from the 
Mamlatdar’s and his karkun’s depositions that at the time the differences 
between Radhabai, representing the minor son of Balkrishna, and the 
respondent-plaintiff were settled by a compromise arranged by a panch to 
which both parties agreed. This compromise is sec forth in Radhabai’s 
statement, and furnished the basis of the Mamlatdar’s report, by which 
after making provision for Radhabai, the property was to be shared equally 
between the respondent-plaintiff and the appellant. The Collector 
approved and gave effect to this family arrangement by directing that 
Rs. 109-12 should be paid each year to appellant, and Rs. 110-11 to 
respondent for their maintenance. The Collector’s manager Appaji and, 
after he was removed, the Collector actually paid equal moieties to both 
parties from 1878— 1882. 

[ 189 ] It is in reference bo this circumstance that the respondent 
original-plaintiff, claimed alternative relief, the first prayer being for the 
recovery of the possession of the whole property, and the second for the 
recovery of an equal moiety. It is the second prayer which must, under 
the circumstances, be held to be the proper relief to which the respondent- 
plaintiff is entitled. The parties began to live separate from the time of 
Balkrishna’s death in 1877, and the cause of action accrued when the 
management of the property was taken away out of respondent’s hands. 
His plaint was filed within twelve years from that time, but in the mean- 
while he became party to the amicable settlement of which he enjoyed 
the benefit for many years. A bona fide family arrangement is specially 
favoured by Courts of Equity — Mantappa v. Baswuntrao (1) — aod it binds 

(1) 14 M.I.A. 24. 
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fche parties and their representatives. On this ground I hold that the 
respondent-plaintiff is only entitled to recover a moiety of the property 

of Ramkrishna as his share, and the other moiety must remain with the 
appellant. 

On these grounds I agree with Mr. Justice Parsons in the final 
decree. As my reasons for coming to that decision are somewhat 
different from bis, I have deemed it necessary to state them separately 
at some length. 


Decree varied. 


22 B. 489. 

APPELLATE CIVIL. 

Before Sir G. Farran, Kt., Chief Justice , and Mr. Justice Hosking. 


Amtul Nissa Begam ( Original Plaintiff), Appellant v. MlR 
Nurudin Hussein Khan ( Original Defendant ), Respondent . + 

[29th September, 1896.] 

Mahomedan laiu— Gift— Moosba— Gift of an undivided share— Gift of future revenues 

of villages. 

According to Mahomedan law a gift caDnot be made of anything to be pro- 
duced in futuro, although the means of its production may be in the possession 
of the donor. The subject of the gift must be actually in existence at the time of 
its donation. 

[490] A Mahomedan executed a deed of gift in favour of his wife, by whioh he 
agreed to give her and her heirs in perpetuity a sum of Rs. 4,000 per annum out 

of his undivided share in certain jaghir villages which he had inherited from his 
father. 

Held, that the gift was invalid, as it was a gift in efleot of a portion of the 
future revenues of the villages to the extent of Rs. 4.000 per annum. 

ID., 34 A. 465 = 9 A.L.J. 555 = 14 Ind. Cas. 587.] 

This was an appeal from the decision of Khan Bahadur B. E. Modi, 
First Class Subordinate Judge of Surat. 

The plaintiff Amtul Nissa Begam was the widow of Nawab Mir 
Kamaludin Hussein Khan, a First Class Sirdar of Baroda. 

On 9th March, 1869, Nawab Mir Kamaludin executed a deed of gift 
in favour of his wife (the plaintiff), by which he agreed to give her in 
perpetuity a sum of Rs. 4,000 a year out of the income of his share of 
certain jaghir villages, and other property which he had inherited from his 
father. This document was to the following effect : — 

Out of the villages, acquired as jaghir by inheritance, whioh are 
situated in the Surat District, as to whatever share I have got according to 
the Mahomedan law in the property left by my father, out of the same I 
have willingly and of my own accord giving to my wife Amtul Nissa Begam 
alias Mahomedi Begam for ever and continually from generation to genera- 
tion. and descendant after descendant, a sum of Rs. 4,000 belonging to me 
and have made her the owner thereof. Whereas the management and the 
authority in respect thereof have been under my control from ancient 
times, and as I have always been paying moneys in cash to my other oo- 
sharers, who jointly own this jaghir with me, according to their respective 
shares, I will in like manner always pay to my wife and her descendants 
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the money out of the income of the said property belonging to my wife as 
I pay to other sharers, without excuse or objection. If she should find on 
my part any treacherous action or remissness in payment of the amount 
due to her, which is ascertained and fixed, then she is fully authorized to 
take from me what is due to her in such a way as she may desire. 

Under this deed of gift the plaintiff received the annuity of Rs. 4,000 
out of the income of the jaghir villages during the lifetime of her husband. 

The jagbir villages were joint family property and were managed by 
plaintiff’s husband for himself and for his co-sharers till his death in 

March, 1835. 

On the death of her husband plaintiff filed a suit for partition and to 
enforce her claim under the deed of gift to the annuity of Rs. 4,000 out of 
the revenues of jaghir villages. 

[491] The First Class Subordinate Judge of Surat decreed partition, 
but rejected her claim to the annuity, holding that the deed of gift was 
invalid under the Mahomedan law, as it was a gift of mooshaa, or an un- 
divided share in property capable of division. 

The plaintiff appealed to the Iligh Court. 

P M Mehta (with him M. M. Munshi), for appellant (plaintiff). — 
The doctrine of mooshaa does not apply. The gift is not of an undivided 
share, but only a certain sum out of the annual income of his share. The 
doctrine of mooshaa ought not to be extended. It has been held by the 
Privy Council to be wholly unadapted to a progressive state of society, 
and should be confined within the strictest rules— Shekh Muhammad v. 
Zubaida Jan (l). The deed of gift has been acted upon and the annuity 
enjoyed for nearly eighteen years without interruption. It is too late now 

to impeach its validity. 

Ganapat Sadashiv Rao, for respondent.— The gift is void, being a gift 
of mooshaa. It is a gift of a portion of the donor’s share in the income 
of the villages. If the gift of an undivided share be invalid, a gilt of a 
portion of such share is equally invalid. The gift >9, moreover, invalid, 
because it is a gift of the future revenues of the villages. According to 
Mahomedan law a gift canoot be made of a thing to be produced in future. 
It must be in existence at the date of the gift-Macnaghten s Mahomedan 
Law, pp. 50 and 203 ; Emnabai v. Hajirabai (2). 


JUDGMENT. 

FARRAN C J —The sole question in this appeal is whether the gift 
by the late Nawab Kamaludin of Rs. 4,000 per annum to his wife in per- 
potuity is valid. It wa 9 originally made while be was a minor, but was 
ratified when he attained h,s majority. The documents evidencing the 
gift are Exa. 99, 100 and 101. Counsel for the appellant relies solely 
on the last mentioned document, so its terms only need be considered. It 
is dated the 9th March, 1869. The material portion of it runs thus. (His 
Lordship read the portion of the deed above set forth and continued 
The boundaries and descriptions of the six villages are given at the end of: 
the document, which is registered The Rs. 4 000 per annum were pain 
to the plaintiff by her husband [492] Kamaludm while he lived. The 
document appears to be a gift of Rs. 4,000 annually, or, as English lawyers 
would term it, a covenant to pay Rs. 4,000 per annum, payable out of the 
declarant’s interest in the six villages and out of the property which he 
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inherited from his father. It is not contended that it is a gift in considera- 
tion of marriage or anything other than a gift without consideration. 

Now if the gift had been of Kamaludin’s undivided share in the 
villages and in his father’s estate the gift would have been bad under the 
ruling in Emnabai v. Hajirabai (l). It would seem to follow a fortiori 
that a gift of an annual sum payable out of an undivided share would be 
invalid, but since the decision of the Privy Council in Shekk Muhammad 
v. Zubaida Jan (2) the application of the doctrine of mooshaa cannot.it is 
clear, be extended by analogy, and we should hesitate to base our judgment 
on its consequences. 

On the ground, however, that this is a gift in effect of a portion of 
the future revenues of the villages to the extent of Rs. 4,000 per annum, 
we think that it is invalid according to Mahomedan iaw. The law is ex- 
press upon that subject. A gift cannot be made of anything to be produced 
in futuro although the means of its production may be in the possession 
of the donor. The subject of the gift must be actually in existence at the 
time of the donation — Macnaghten’s Principles, Chap. V, s. 5. No attempt 
has been made to support the validity of the document Ex. 101 except as 
a gift. The finding of the Subordinate Judge on issues 2 and 15 must be 
confirmed and the appeal will stand dismissed with costs. 

Appeal dismissed. 


22 B. 493. 

[493] APPELLATE CIVIL. 

Before Sir C. Farran , Kt., Chief Justice , and Mr. Justice Hosking. 

Damodar Bhatji and others ( Original Plaintiffs), Appellants v. 
Bhat Bhogilal Kasandas and others ( Original Defendants) , 

Respondents .* [30th September, 1.896.] 

Religious endowment — Hindu temple, manager of — Trustees — Removal of trustees— 
Trustees misapplying funds by mistake— Jurisdiction of Courts in India— Code of 
Civil Procedure ( Act XIV of 1882), s. 539 — Scheme of management of Hindu 
temple, form of. 

Courts of Equity in England have always allowed themselves some latitude 
in dealing with the trustees of a public oharity who under a mistake have 
misapplied the funds of the institution, and Courts in India can similarly allow 
themselves some degree of latitude in dealing with the managers and pujaris of 
of public Hindu temples, who for a long time have been acoustomed to deem 
themselves owners of the temples of which in law they are only trustees, mana- 
gers and priests, and to overlook the past while taking care that for the future 
the administration of the temple is placed on a sound footing. 

The Courts have jurisdiction to deal with the managers of publio Hindu 
temples, and, if necessary for the good of the religious endowment, to remove 
them from their position as managers. There is, however, no hard and fast rule 
that every manager of shrine, who has arrogated to himself the position of 
owner, should be removed from his trust ; each case must be decided with 
reference to its circumstances. 

Chinlaman v. Dhondo (3) referred to. 

[R., 14 Bom. L.R. 1135 = 17 Ind. Cas. 779 ; D., 2 C.L.J. 460.] 

Cross appeals from the decision of G. McCorkell, District Judge of 

Ahmedabad. 


* Cross Appeal Nos. 3 and 7 of 1896. 

(1) 13 B. 352. (2) 16 I.A. 205. (3) 15 B. 612. 
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Plainfciffa sued under s. 539 of the Code of Civil Procedure (Act XIV 
of 1882) to have the defendants removed from the management of the 
temple of Koteshwar Mahadev and of the lands appertaining thereto ; to 
have new trustees appointed ; to have accounts taken from the defendants 
of the temple and its appurtenances, and to have a scheme prepared for 
the future management of the temple. 

Defendants pleaded ( inter alia ) that the temple property was not 
public, charitable or religious property, but private property of their own, 
and that the suit was brought merely out of enmity [194] and not from 
any genuine desire to benefit the institution and the public. 

The District Judge held that the property in dispute was public 
property ; that the defendants held and managed it as trustees and that 
they were bound to render accounts. Being, however, of opinion that the 
suit was the outcome of enmity against the defendants she declined to 
make an order removing them from their position as trustees and managers 
of the temple. He, therefore, passed a decree directing the defendants to 
continue to manage the temple and requiring them to keep accounts, 
&o„ &o. 

Both parties appealed to the High Court. 

Ganpat Sadashiv Rao, for the appellants in appeal No. 3 and respon- 
dents in appeal No. 7. 

Macpherson (with him S. G. Ajinkya), for respondents in appeal 
No. 3 and appellants in appeal No. 7. 
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JUDGMENT. 

FARRAN, C. J. — We have come to the conclusion in this case not to 
disturb the decree of the District Court. Courts of Equity in England 
have always allowed themselves some latitude in dealing with the trustees 
of a public charity who under a mistake have misapplied the funds of the 
institution, and we think that we can similarly allow ourselves some 
decree of latitude in dealing with the managers and pujaris of public 
Hindu temples who for a long time have been accustomed to deem them- 
-selves owners of the temples of which in law they are only trustees, 
managers and priests, and to overlook the past while taking care that for 
the future the administration of the temple is placed on a sound footing. 
The judgment in the Cbinchwad case ( Chintaman Bajaji Dev v. Dhondo 
Ganesh Dev (1)) while it established the jurisdiction of the Courts to deal 
with the managers of public Hindu temples, and, if necessary, for the 
good of the religious endowment to remove them from their position as 
managers, did not, we think, intend to lay down a hard and fast rule that 
every manager of a shrine who arrogated to himself the position of owner 
should be removed from his trust, though the Court in that case did 
remove the manager and appoint new trustees, deeming that course to 
be for the [495] advantage of the endowment. Each case must, we think, 
be decided with reference to its own circumstances. 

Here the District Judge on a review of all the circumstances relating 
to the temple of Koteshwar Mahadev at Ahmedabad has arrived at the 
opinion that it is not necessary in the interests of the temple and of the 
public who reBort to it to remove the defendants from the office of pujaris 
and managers. Tbe devotees of the temple do not appear to desire that 
course. The suit, the Judge considers, has been brought by an individual 
out of enmity to the defendants, rather than from a genuine desire to 
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benefit the institution and the public. There are no endowments attach- 
ed to the temple, which is supported by the offerings of the devotees 
and worshippers at the shrine, by the rents of some buildings, and land 
in the vicinity of the temple ; and the origin of the temple is so ancient- 
that there is some excuse for the defendants believing and acting on the 
belief that their uncontrolled and undisputed authority over the funds 
constituted them in truth the owners of them. 

We vary the decree of the District Judge by substituting the follow- 
ing scheme for the management of the temple of Koteshwar Mahadev at 
Ahmedabad : — 

1. The defendants and their heirs shall, during their good conduct, 
be the trustees and managers of the temple of Koteshwar Mahadev at 
Ahmedabad, and of the property belonging to the said temple. 

2. They shall, as Tapodhan Brahmins, be bound to maintain a proper 
system of worship. The doors of the temple shall be open daily from 
7 A.M. till noon and from 2 to 9 P.M. 

3. The income of the temple consists of offerings made to the idol, 
of rents for temple buildings and temple lands, and of an annual cash 
allowance of two rupees from Government. 

4. The managers shall not allow persons of low caste to reside on the 
temple lands either inside or outside the temple compound, and they shall 
not allow Kolis or Marwadis to reside within the temple compound. 

5. It shall be the duty of the managers to keep the compound and 
other temple lands in a clean and sanitary condition, and to keep the temple- 
buildings in repair so far as the funds permit. 

[496] 6. One-third of the rents shall be expended in repairing the 
temple, compound wall, and buildings belonging to the temple. Out of 
the remaining income of the temple, the managers shall defray the temple 
expenses and maintain themselves. 

7. The managers shall keep regular accounts of all rents, and of 
expenditure on repairs. The accounts shall be submitted to the District 
Court annually within one month after the Divali, and shall be examined 
by an auditor appointed by the Court at the cost of the managers. A oopy 
of the accounts shall be supplied by the managers and shall be affixed to 
the notice-board of the District Court for the information of the public. ^ 

These accounts shall be kept from the date of the High Court s 
decree. 

8. This scheme shall be subject to such modifications as may 
be made hereafter by the High Court on the application of the parties 
interested in the said temple. 

The appellants in each case to bear the costs of the appeal. 

Decree varied. 
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APPELLATE CIVIL. 

Before Sir C. Farran, Kt., Chief Justice and Mr . Justice Hosking. 


MlYA VALI ULLA ( Original Plaintiff), Applicant v. Sayed BaVA 
Saheb Santi Miya and others ( Original Defendants), Opponents * 

[1st; October, 1896.] 

Civil Procedure Code ( Act XIV of 1882). s . 539- Pensions Act ( XXIII of 1871), s. 4— 
Cash allowance allowed to worship of idol — Personal grant, 

A plaintiff claimed to be a co-trustee of certain dargas and entitled to a share 
in the management and in the profits thereof, wbioh consisted of a certain cash 
allowance from Government. He sued the defendants for an aocount and for the 
reoovery of his share. _ . 

Held, that the suit did not oome within the purview of s. 539 of the Civil 
Procedure Code (Act XIV of 1882) and did not require sanction under that section. 

[497] Held, also, that the suit, so far as it related to the cash allowance from 
Government, required a certificate under s. 4 of the Pensions Act (XXIII of 1871). 

A oash allowance attached to the worship of an idol is a grant of money 
within the meaning of s- 4 of the Pensions Act, 1871. 

The Pensions Act applies to religious endowments as well as to personal grants. 
Vyankaji v. Sarjarao (1) concurred in. 

rDlsB.,31 M. 12 = 17 M.L.J. 549 = 3 M.L.T. 104 ; R.. 24 B. 170 (181) = 1 Bom. L.R. 649 
(657) ; 29 B. 480 = 7 Bom. L.R. 497 ; 33 C. 789=10 C.W.N. 581 ; 3 0.C. 299 
(305).] 

APPLICATION under the extraordinary jurisdiction of the High Court 
(s. 622 of the Civil Procedure Code, Act XIV of 1882) to set aside an 
order made by Gilmour McCorkell, District Judge of Abmedabad. 

The applicant io his plaint alleged that he and defendant No. 1 were 
equal sharers in a four-aonas’ share in the management of certain dargas 
and in the cash allowance made by Government and other property 
belonging thereto, and that the defendants bad excluded him from his 
Bbare in tho management and property. He, therefore, prayed for an 
account and to recover his share of the allowance and rents and to have 
a sum of Rs. 176, which he had expended, debited to the darga accounts 

and recovered from the defendants. 

The Subordinate Judge directed the plaint to be returned to the 
plaintiff, holding that be could not entertain the suit, inasmuch as it was 
a suit under s. 539 of the Civil Procedure Code (Act XIV of 1882) and 
required sanction under that section. He also held that it required a 
certificate under the Pensions Act (XXIII of 1871). 

On appeal by the plaintiff the District Judge confirmed that order. 
The plaintiff applied to the High Court in its extraordinary jurisdic- 
tion and obtained a rule nisi to set aside the order of the Judge. 

O. E. Setalvad , for the applicant (plaintiff) in support of the rule. 
Rao Saheb Vasudev J. Kirtikar (Government Pleader) appeared for 
the opponents (defendants) to show cause. 

[498] The following cases were referred to in tbe arguments. — Sayad 
Hussenmian Dadumian v. The Collector of Eairai 2) ; The Secretary of State 
v. Abdul Hakkimi 3); Kolandai Mudaliv. Sankara BharadhiK 4) ; Athavulla 
v. Gouse(5) ; Vyankaji v. Sarjarao{ 6) ; Maharval Mohansingji v. The 
Government of Bombay (7). 

• Application No. 129 of 1893. noder Extraordinary Jurisdiction. 

(1) 16 B. 597. (2) P. J (1895) p. 329 = 21 B. 48. (3) 2 M. 294. 

(4) 6 M. 802. (5) 11 M. 283. (6) 16 B. 537. 

(7) 8 1. A. 77. 

913 

B XI— 115 


1896 

OOT. 1. 

Appel- 

late 

Civil. 

22 B. 498. 



22 Bom. 499 


INDIAN DECISIONS, NEW SERIES 


mi 


JUDGMENT. 

HOSKING, J. — The applicant Sbeth Miya Vali Ulla valad Habibulla 
presented a plaint in the Court of the First Class Subordinate Judge at 
Abmedabad, in which he alleged that he and defendant No. 1, Sayed Bava 
Saheb Santi Miya, were equal sharers in a four annas’ share in the 
management of two dargas and the cash allowances and other property 
belonging to the dargas, and that the defendants acting in collusion had 
excluded him from sharing in the management and in the property ; 
accordingly he prayed for an account and for the recovery of his share of 
allowances and rents, and also to have Rs. 176*4 expended by him in 

holding four urus debited to the darga accounts and recovered from 
defendants. 

The First Class Subordinate Judge held that the suit fell under s. 539 
of the Civil Procedure Code and could not be entertained by him ; that it 
required the sanction prescribed by that section, and that it also required a 
certificate under the Pensions Act, 1871. The Subordinate Judge further 
expressed an opinion that the claim for Rs. 176-4-0 should be brought in 
the Small Cause Court. He, therefore, directed the return of the plaint 
to the plaintiff. 

On appeal the District Judge agreed with the Subordinate Judge in 
holding that the suit falls under s. 539 of the Civil Procedure Code, and 
also requires a certificate under the Pensions Act. 

We are of opinion that the lower Courts have erred in holding that 
s. 539 of the Civil Procedure Code is applicable to the present suit. A suit 
has only to be brought under s. 539 “ in case of any alleged breach of any 
express or constructive trust created for public, obaritable or religious 
purposes, or whenever [499] the direction of the Court is deemed necessary 
for the administration of any such trust.” The plaintiff does not sue on 
account of any such breach of trust as is contemplated by these provisions, 
nor can he be said to require the direction of the Court for the administra- 
tion of the trust. His complaint merely is, that he, claiming to be a co- 
trustee, has been excluded from a share in the management and in the 
profits of such management. We hold that such a suit does not come 
within the purview of this section. The case cited by the Government 
Pleader- — Sayad Hussenmian Dadumian v. The Collector of Kaira (1) 
deals with the nature of the reliefs which may be given under s. 539 and 
the necessity that the sanction should cover the relief sought, but before 
those questions arise it must be shown that the suit comes within the 
seotion. 

We think that the lower Courts have rightly held that the suit, so far 
as it relates to the cash allowances from Government, cannot be entertain- 
ed without a certificate under s." 4 of the Pensions Act, 1871. It has been 
ruled in several cases by the Madras High Court that the provisions of the 
Pensions Act are applicable to personal grants and not to endowments for 
religious purposes — The Secretary of State v. Abdul Eakkim(2); Kolandai 
Mudali v. Sankara Bharadhi (3) ; Athavulla v. Gouse (4). These rulings 
are relied upon by applicant’s counsel, but this Court has taken a different 
view of this question. In Vyankaji v. Sariarao (5), Jardine and Par- 
sons, JJ., have held that a cash allowance attached to the worship of certain 
idols is a grant of money within the meaning of s. 4 of the Pensions Act, 
and that a suit by the trustee of the devasthan to recover such an allowance 

(1) P.J. (1895) pp. 329, 173 = 21 B. 48. (257). 

(3) 5 M. 302. (4; 11 M. 283. 
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W)uld not lie in the absence of the Collector’s certificate. The Madras 
■rulings are not mentioned in the judgment, but the learned Judges refer to 
Maharaval Mahansingji v. The Government of Bombay (1) in which the Lords 
of the Privy Council say that the expression ‘grant of money or land 
revenues’ in the Pensions Act is not to be limited to rights ejusdcm generis 
with pensions. We concur [500] in the view taken in Vyankaji v. 
Sarjarao, and hold that the Pensions Act applies to religious endowments 
as well as to personal grants. 

We accordingly reverse the decrees of the lower Courts, and direot that 
the Pirst Class Subordinate Judge do accept the plaint, and allow the 
plaintiff a reasonable time to obtain a certificate as to the oash allowances 
under s. 4 of the Pensions Act, as we presume that there will be no 
objection on the part of tbe Collector to grant it, but should the certificate 
not be granted, the Subordinate Judge will proceed with the hearing of the 
.rest of the claim. Costs of this application to be costs in the suit. 

j Decree reversed. 


22 B. 500. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


Abdul RAHIMAN AND another ( Original Defendants Nos. 1 and >4), 
Appellants v. Maidin Saiba AND others ( Original Plaintiffs ), 

Respondents .* [5th October, 1896.] 

Limitation— Limitation Act (XV of 1877). sch. II, art. 179-Decree- Appeal against 
part of decree only— Appeal dismissed- Execution— Application for execution of 
original decree— Time runs from date of appellate decree. 

On the 26th June, 1891, in a suit against seven persons who were members of 
a Mahomedan family, tbe plaintiff obtained a decree on mortgage. The decree 
directed the sale of H of the mortgaged property, but it exonerated from liabi- 
lity the share of a female member (defendant No. 2) of the family, which was 
Xof the whole estate. The plaintiff appealed as to the^z share only. He made all 
the defendants respondents to the appeal, but the name of the first defendant 
was afterwards struck out, as he could not be served with notice. His interests, 
however, were identical with those of defendants Nos. 3 to 7. On the 30th July, 
1892 the plaintiff’s appeal was dismissed. On the 3rd July, 1895, the plaintiff 
applied for execution of the original decree. The defendants contended that 
as the appeal related only to that part of the decree which related to the ^ 
share of tbe second defendant, the rest of the deoree was unaffected by the 
appeal, and that consequently the plaintiffs’ application for execution of that 
[801] deoree was barred under art. 179 of the Limitation Act (XV of 1877), not 
having been made within three years from the 26th June, 1891. 

Held, that tbe application was not barred. The date of the appellate deoree 
and not that of the original deoree waB the date from whioh limitation began to 

run : 

Per PARSONS, J.— The word “ appeal” in art, 179 does not mean only an 
appeal against the whole deoree and by which the whole decree is Imperilled : 
it means any appeal by any party. 

Per Ranade J. — Exoept in the oase where a nominally single decree awards 
. separate reliefs against separate defendants, the words of art. 179 must be 
construed in their natural sense as permitting an extension of limitation where 
an appeal is perferred and is not withdrawn. 

. • i 

• Second Appeal No. £52 of 1896. , 

(1) 8 I. A. 77. 
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[P., 23 M. 60 = 9 M.L.J. 284; 32 P.R. 1907 = 9 P.L.R. 1908 = 1906 P.W.R p. 165 
Appr.. 26 M. 91 (F.B.); 54 P.R. 1908 = 87 P.L.R. 1908 = 40 P.W.R. 1908 ; Bel. 
12 Ind. Cas. 75 = 21 M.L.J. 1020=10 M.L.T. 281 = (1911) 2 M.W.N. 289: 16. 
Ind. Cas. 370; R., 36 M. 104 = 10 Iod. Cas. 552 = 21 M L.J. 546=10 M.L.T 69- 
= (1911) 2 M.W.N. 93; 5 Bom.L R. 735 ; 5 O.C. 217 (219) ; D., 30 M. 1 (F B ) = 
16 M.L.J. 893=1 M.L.T. 233.1 ' 
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SECOND appeal from the decision of E. H. Moscardi, District Judg* 
of Kanara, confirming an order passed by Rao Saheb N. B. Muzamdar,. 
Subordinate Judge of Horiavar, in an execution proceeding. 

On the 26th June, 1891, one Maidin Saiba bin Hasan Saiba obtained 
a decree on a mortgage against seven persons who were members of a 
Mahomedan family. The decree directed the plaintiff Maidin Saiba to* 

recover his mortgage-debt and costs by selling % share of the mortgaged 

property, — the share of belonging to defendant No. 2, who was a female 

member of the defendants’ family, being held not liable to the debt. 

The plaintiff appealed with respect to this ^ share. The first 
defendant was originally a party respondent to the appeal, but his name- 
was afterwards struck out, as he could not be served with notice. His 
interests, however, were identical with those of defendants Nos. 3 to 7. 
The plaintiff’s appeal was dismissed on the 30bh July, 1892. 

On the 3rd July, 1895, the plaintiff having died, his heirs applied 
for the execution of the original decree. The first defendant contended 
{inter alia) that this application was barred by limitation, as it was nob 
made within three years from the 26th June. 1891, the date of the original 
decree. 

The Subordinate Judge found that under art. 179, sch. II of the* 
Limitation Act (XV of 1877), time began to run from the date of the 
appellate decree, and as the application for execution was presented 
within three years from the date of that [502J decree, it was not barred. 
He, therefore, granted the application. 

On appeal by defendants Nos. 1 and 4, the Judge confirmed the- 
order. They, therefore, preferred a second appeal. 

Scott with 5. R. Bakhle, for the appellants (defendants Nos. 1 and 
4). — The first defendant was not a party to the appeal, and the appellate 
decree which was passed in his absence cannot affect him. Further, the 
plaintiff's appeal related only to a part of the decree, viz., the liability of 

the second defendant’s share (^) of the mortgaged property. The whole 
decree was, therefore, oot imperilled by the appeal. The part of the 
aeoree which dealt with ^ share was nob appealed against and was not 
judicially before the appellate Court. So far, therefore, as the first 
defendant is concerned, the decree which can be executed against him is 
the original decree, and the present application being made after the 
expiration of three years from the date of that decree, is time-barred. 

[Parsons, J., referred to Sakhalchand v. Velchandil).) 

In that case, the liability of the parties against whom execution was 
sought, was in question both in the original suit and in appeal, while in 
the present case the shares of the parties were defined and the appeal 
related to one definite share, the other shares being excluded from it. 

Branson with Shamrav Vitthal and Dattatraya A. Idgunji, for the 
respondents (plaintiffs). — When a decree is appealed against, the whole 
decree is before the appellate Court and it can deal with it as a whole* 

It cannot be said that one portion of the decree is before the Co urt and 

(1) 18 B. 203. 
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the other not. Article 179, sch. II of the Limitation Act is. quite 
•explicit on the point. It does not refer to portions of a decree. Our 
application for execution was made within three years from the date of 
the appellate decree and was, therefore, in time. There is a conflict of 
cases on the point, but the ruling of our High Court in Sakhalchand v. 
Velchandi 1) supports our contention. 

[503] The following cases were cited during arguments :—Muthu v. 
Ghellappa (1) ; Bagunath Pershad v. Abdul Hye (2) ; Mashiatunmssa 
V. Bani (3) ; Sakhalchand v. Vclchand(k) ; Nur-ul-Hasan v. Muhammad 
•(5) ; Nundun Lull v. Rai Joykishen (6) ; Kristo Churn Dass v, Radha 

Churn Kur (7). 


JUDGMENT. 

Parsons, J. — The suit, in which the decree now sought to be execu- 
ted was passed, was brought against the members of a Mahomedan family 
to recover a debt by the sale of the whole estate. The Court of first 
instance exonerated from liability the share of a female member, the 
second defendant, which amounted to 72 of the whole estate, and ordered 

the sale of the remaining The plaintiffs appealed as to the 72 share 

only. They made, however, all the defendants respondents in the appeal, 
and though the name of the first defendant was afterwards struck out, as 
be could not be served with notice, his interests and those of the defend- 
ants Nos. 3 to 7 were identical. The appellate Court confirmed the 

deCr6 Within three years of the date of the appellate decree, but more than 
three years after the date of the decree of the Court of first instance the 
plaintiffs have now aoplied for execution. The appellants (original defend- 
ants Nos. 1 and 4) contended that the application was time-barred. 

The decision depends upon whether the date of the decree or the date 
of the appellate decree is to be taken as the starting point from which 
limitation begins to run as against therm Article 179 of the Limitation 
Act provides that an application for execution must be made within three 
years from the date of the deoree, or (where there has been an appeal) 
■the date of the final decree of the appellate Court. Here there has been 
a decree and there has been an appeal, so that if the clause is construed 
in its plain and natural sense the application would be in time. Ihe 
decision in Sakhalchand v. Velchand (4) adopts this construction The 
other High Courts in India have, however, [S04J placed a different 
construction on the clause. The Madras High Court considered that the 
appeal referred to in the clause must be one that imperils the whole deoree. 
and it consequently held that where an appeal was presented only against 
that portion of a decree which exonerated the shares of defendants Nos. 5 
to 9, the time for applying for execution against the shares of defendants 
Nos. 3 and 4 was not extended though they were actually parties to the 
appeal — Muthu v. Chellap pa{l) . The majority of the Judges of the Allaha- 
bad High Court considered that the appeal referred to m the clause could 
not be taken advantage of bv persons who were in no way concerned with 
the appeal and whose rights under the decree could not be affeoted by 
the appeal to which they were not parties, or whose liabilities under the 
•decree could neither be limited nor extended nor varied by the appeal to 


(1) 12 M. 479. (2) 14 C. 26. (3) 13 A. 1. (4) 18 B. 203. 

(6) 8 A. 678. (6) 16 0. 698. (7) 19 0, 760. 
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which they were not parties, unless such appeal came within the scope of' 
s. 544 of the Code of Civil Procedure, The other two Judges following 
Nur-ul-Hasan v. Muhammad Hasani 1) considered that the clause applied, 
without any exceptions, to decrees from which an appeal had been lodged by 
any of the parties to the original proceedings — Maskiatunnissa v. Rani (2).. 
A Division Bench of the Calcutta High Court in Nundun Lall v. Rai 
Joykishen (3) laid down the following principle, namely, that as regards 
parties who were not parties to the appeal, where the appeal made by one of 
the parties to the suit did not and could not affect the decree as against 
others of the parties concerned in the case, the decision in the appeal would 
not alter the period of limitation in respect of the execution of the decree as 
between other parties to the suit. In order to alter the period the whole 
decree must be imperilled by the particular appeal which is preferred. In 
Kristo Churn Dass v. Radha Churn Kur (4), however, another Division 
Bench refused to go into the question whether or not the whole decree was 
or might have been or became imperilled in the Court of appeal, and applied 
the clause because all the defendants were parties to the appeal. There is, 
therefore, this difference between the Courts. The [ 505 ] Madras High 
Court construes the word “ appeal ” to mean an appeal by which the 
whole decree is imperilled. The Allahabad and Calcutta High Courts 
construe it to mean an appeal to which the parties seeking to profit by the 
clause must either be parties or come within the scope of s. 544 of the 
Code of Civil Procedure. This High Court and a minority of the Judges 
of the Allahabad High Court give the word “ appeal ” its plain meanings 
and hold that it means any appeal by any party. In our opinion, the 
latter is the correct construction. Even if it were otherwise, the clause 
ought, we think, to be applied in tho present case, for all the defendants 
except the defendant No. 1 were parties to the appeal, and the interests of 
the defendants Nos. 1 and 3 to 7 were identical, so that it is impossible to 
say that the decree was not imperilled by the appeal presented by the 
the plaintiffs, since the defendants could in it have taken any objection to 
the decree that they could have taken by way of appeal, and the appeal as 
regards the defendant No. 1 would come within the scope of s. 544 of the 
Code. We, therefore, confirm the order of the lower appellate Court with 

costs. . , 

Ranade, J. — In this case the respondent-plaintiffs obtained on 26th 

June, 1891, a decree on a mortgage bond, which directed that the mortgage* 
debt should be recovered by the sale of ^ share of the mortgaged property ; 

the remaining ^ share belonging to defendant No. 2 being held not liable 

to satisfy the mortgage-debt. The plaintiffs appealed against the decree 
in respect of the rejected portion of the claim, but the decree was 
confirmed in appeal on 30th July, 1892. Defendant No. 1 was not a 
party to the appeal, and when the plaintiffs applied for execution on 3rd 
July, 1895, this defendant pleaded that as against him the execution was 
time-barred, counting the three years’ period from 26th June, 1891, the 
date of the original decree. This objection was overruled by both the 
lower Courts. Mr. Scott on behalf of the appellants contended before us 
that the lower Courts were in error in overruling the objection, because 
the decree of the appellate Court could not be executed as againe & 
appellant, original defendant No. 1, who was not a party to the appea. 
Mr. Scott sought to distinguish the present case from Sakhalchand |DWDi 

v. Velchand (5) on the ground that in that case the amount of money uo* 

(6) 18 B. 203. 


(1) 8 A. 573. (2) 13- A. 1. 


(3) 16 G. 528. 
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was not fixed till the appellate Court confirmed the decree ; whereas here 
the appeal was confined to the ^ share, and did not imperil the olaim as 

against the f§ share. 

The question we have thus to decide is, whether, under the circum- 
stances of this case, the three years’ limitation should be held to commence 
Irom the date of the original or the appellate decree, when the person 
against whom execution is sought, was not a party to the appeal. Clause 2 
of art. 179 of Limitation Act in general in its terms, and does not specify 
any details about parties or subject-matter. Admittedly where all the 
parties to the original suit are parties to the appeal, the original deoree is 
merged in the appellate decree, whether the latter confirms, amends or 
reverses the original decree, and it is the appellate decree which can alone be 
executed — Shohrat Singh v. Bridgmanil); Muhammad Sulaiman v. Muham- 
mad Yar Khan (2) ; Sakhaichand v. Velchand (3); Daulat v. Bhukandas (4); 
Noor Ali v. Koni Meah (5) ; Kistokinker Ghose v. Burrodacaunt Singh (6). 
Similarly, where an appeal is preferred, but subsequently withdrawn, it is 
the original decree which has to be executed, and the three years term 
has to be computed from the date of that decree — Mahant lshivargar v. 
Chudasama Manabhai (7) ; Patloji v. Gann (8) ; Chudasama Manabhai v. 
Mahant Iswargar (9). While there is no dispute in regard to both these 
positions, there is some difference of opinion in regard to the intermediate 
clases of cases, where the whole of the subject-matter is or is not involv- 
ed in peril by the appeal, or the parties to the appeal do not include all 

the parties to the original suit. f 

It is true that in Sangram Singh v. Bujharat Singh (10) it was held 

that where there are more defendants than one, against whom the first 
decree is passed, and only one defendant appeals, it is the first Court s 
decree, and not the appellate decree which can be executed against the 
non-appealing defendant, where there [507] is no common ground or 
interest between the several defendants. Where there is such a common 
ground, as, for instance, where the decree is a joint decree ; or is a joint 
and several decree, and only one defendant appeals, execution can only be 
taken out of the appellate decree, even as against the non-appealing 
defendant — Mullick Ahmed v. Mahomed Syed (11) ; Gungamoyee Dassee v. 
Shib Sunkar (12). Where the decree is for separate sums found to be due 
from separate defendants, and only ods defendant appeals, execution as 
against the non appealing defendant can only be of the original decree 
Muthu v. Chellppa (13) ; Bur Proshad v. Enayet Eossem (14) ; Wise >. v. 
Rajnarain Ghukerbutty (15) ; Raghunath Pei shad v. Abdul Hye (16) ; 

Mashiatunissa v. Rani (17). . , . , , , 

The principle underlying these cases is stated to be that the whole 

decree is not in peril, and plaintiff might execute his decree against the non- 
appealing defendants without waiting for the decision of the appeal— 
Nundun Ball v. Rai Joykisen (18) ; Kristo Chum Dass v. Radha Churn 
Kur (19) ; Nurul Hasan v. Muhammad Hasan (20). Where, therefore, the 
whole claim is or may be in danger either on an appeal by the plaintiff or 
by the defendant, there the period for execution must be counted from the 
appellate decree. The Judges who decided these last cited Calcutta 
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1896 cases, while holding themselves bound to follow the previous rulings 
OOT. 5. as far as they went, have expressed themselves against introducing further 
. refinements or limitations, not suggested by the general words of art. 179. 

Appel- c 1. 2. 

LATE In the remarks made above, I have tried to reconcile as far as may 

CIVIL. be the apparent conflict of opinions between the several Courts. The 

words of the article contain no limitations or conditions such as those 

22 B. 500. which have been laid down in these conflicting rulings. Thoy appear, 
evidently, to have been intended to give the plaintiff a right to bring his 
claim, so far as it is disallowed, before a Court of appeal without requiring 
him to hasten [508] the execution of the claim so far as it bad been 
awarded. In many cases when plaintiff’s appeal in respect of a portion of 
a claim not awarded, the other side puts in objections at the hearing of the 
appeal, under s. 561, in regard to the claim awarded. So that by virtue of 
the appeal, the whole claim is brought before the Appellate Court. Simi- 
larly where there is a common ground or interest amongst the plaintiffs or 
the defendants, an appeal by one is virtually an appeal by all under s. 544, 
though they may not be parties to the record. Bearing the operations of 
these sections in mind, it appears to me that, except in the case where the 
nominally single decree awards separate reliefs against separate defendants, 
the words of the clause must be construed in their natural sense, as 
permitting an extension of limitation, where an appeal has been preferred, 
and is not withdrawn. In the present case the cause of action was single 
and joint as against all the defendants, being based on the mortgage bond 
of the whole property. And though the appeal was necessarily confined 
to the portion disallowed, it did not follow that the plaintiff was bound to 
take out execution against the defendant not a party to the appeal, 
without waiting to see if be could not sell the whole property mortgaged. 
The case of Sakhalchand v. Velchand(l) is a clear authority on this point, 
and this High Court has generally interpreted the section as it stands 
without any conditions. The distinction sought to be made between money 
amounts and shares in landed property is more or less fanciful, as what 
plaintiffs sought here was to recover the money by the sale of the property. 
We, therefore, confirm the order of the lower Court and reject the appeal 
with costs. 

Order confirmed. 

22 B. 309. 

[309] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

Bai DlWALI ( Original Applicant ), Appellant v. Moti Karson 
( Original Opponent), Respondent .* [5th October, 1896.] 

Hindu law— Marriage-Marriage of a minor in disobedience of Court's order— Doctrine 
of faotum valet — Presumption— Presumption as to completion of marriage ceremonies 
Guardian and Wards Act (VIII of 1890,/, s. 24 — Court's power to make order as 
to marriage of minor. 

If there is sufficient evidence to prove the performance of some of the cere- 
monies usually observed on the occasion of a marriage, a presumption is always 
to be drawn that they were duly completed until the contrary is shown. 

• Appeal No. 65 of 1896, 

(1) 18 B. 203. . 
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A Hindu widow, who was appointed guardian of the person of her minor 
daughter eight or nine years old, married tbo minor in disobedienoe of the order 
of a oivil Court directing her to make over the minor to her paternal UDole for 
the purpose of getting her married. 

Held, that the prinoiple of factum valet applied. Neither the disobedience of 
the Court’s order, nor the disregard of the preferable olaims of the male relations, 
would invalidate the marriage. 

Quare — Whether the marriage of a minor eight or nine years old can be 
regarded as falling within the scope of s. 24 of Act VIII of 1890, especially when 
the marriage of a minor female terminates the power of the guardian of the 

person. 

{N F. 25 Ind. Cas. 229 = 20 C.L.J. 91 = 19 C.W.N. 290 ; R , 15 C.L.J. 147 = 14 Ind. 
Cas. 390; 14 O.P.L.R. 174 ; 49 P.R. 1903= 118 P.L.R. 1903 ; 98 P.R, 1914.] 


APPEAL from the order of G. McCorhell, District Judge of Ahmedabad* 
This was an application under Act IX of 1861 (the Minors Act) for 
the custody of Rakhi, a girl aged eight or nine years. 

The girl was living with her mother Bai Diwali, who had. been 
appointed guardian of her person under Act VIII of 1890. 

The applicant wasRakhi's paternal uncle, and he sought to take her 
from her mother for the purpose of getting her married. 

On the 2nd January, 1896, the District Judge of Ahmedabad passed 
an order declaring the right of the paternal uncle to disDose of the girl in 
marriage in preference to the mother, and directing Bai Diwali to give her 
up to him four days before the date fixed for the marriage. 

On the 9th January, 1896, Bai Diwali married Rakhi to one Govind 

in defiance of the order of the District Judge. 

[510] On the 17th January, 1896, the paternal uncle made the 
present application, alleging that he had already betrothed the girl to 
a suitable husband, and praying that she should be handed over to him for 

the purpose of completing the marriage. . 

Bai Diwali replied that she had already given Rakhi away in 


marriage. . , . ,, , 

The District Judge found on the evidence that the alleged marriage 

was not proved. He, therefore, passed an order, directing Bai Diwali to 

make over the girl to the custody of her paternal uncle for the purpose of 

^^Against this order Bai Diwali appealed to the High Court. 

0. H. Setalvad, for the appellant.— The marriage of the girl is 
proved. That being so, the uncle has no right to the custody of the girl, 

who is living with her mother, her lawful guardiau. 

G. M. Tripati, for respondent.— The mother has contracted a Natra 

marriage. She has gone into a different family. She has ceased to act 
as Rakhi’s guardian. The alleged marriage is found by the lower Court 
to be a fiction, got up for the purpose of preventing the paternal uncle 
from completing the marriage of the girl, whom he had already betrothed 
to a suitable husband. The witnesses who speak to the marriage speak 
as the true witnesses. There is no evidence that the saptapadi, which is 
the essential part of the marriage ceremony, was performed. The marriage 

•s, therefore, not proved. , 

But assuming that it is proved, it is invalid The mother was not 

competent to give away the girl in marriage. Under the Hindu law the 

paternal uncle is her legal guardian for the purpose of marriage. He has 

a preferential right to dispose of the girl in marnag e-Shndhar v. 

Hiralal (1). His right was declared by the District Court in this case, 

(1) 12 B. 480. 
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and the mother was ordered to give the minor to him for the purpose of 
marriage. In defiance of this order, the mother pretends she has given 
her away in marriage. The alleged marriage is, therefore, invalid. 

Setalvad, in reply. — The doctrine of factum valet applies in this case. 
Neither disobedience of the Court’s order, nor [511] disregard of the 
paternal uncle’s rights, would invalidate a marriage duly solemnized— 
Baee Rulyat v. Jeychund Kewul (1) ; Khushalchand v. Bai Mani (2) ; 
Namasevayam Pillay v. Annammai Ummal (3). It is contended that the 
essential ceremonies which constitute a valid marriage were not performed. 
But the evidence of the officiating priest shows that the usual cere- 
monies were performed, and the presumption is that the marriage ceremony 
was duly completed — Brindabun Chundra v. Chundra Kurmokar (4). 
Section 24 of the Guardians and Wards Act (VIII of 1890) does nob 
authorize the Court to pass any order relating to the marriage of a minor. 

JUDGMENT. 

Ranade, J. — It is admitted in this case that the appellant Bai 
Diwali is not only the natural mother of the minor, but was also appointed 
guardian of the minor’s person, and this appointment continues still to be 
in force, though Bai Diwali ha3 contracted Natra marriage with a second 
husband. The respondent, who is uncle of the minor child, claiming to- 
have a preferable right as against Bai Diwali to dispose of the minor in 
marriage, applied to the District Court and obtained from that Court an 
order on 2nd January, 1896, directing Bai Diwali to make over the minor 
into respondent’s charge four days previous to the date fixed for marriage, 
— 20th January, 1896. Bai Diwali did not obey this order, and, therefore, 
respondent applied to the District Judge on 17th January, 1896, for a 
fresh order directing Bai Diwali to make over the minor into his charge 
at once. Bai Diwali in her answer to this fresh application replied that 
she bad given away the minor in marriage to Goviod, and that the minor 
was in the charge of her husband. The District Judge thereupon made 
Govind a party to the proceeding, and held, on the evidence adduced before 
him, that the alleged marriage did not take place, and Bai Diwali was 
again ordered to band over the minor to the custody of the respondent. 

In the appeal before us exception is taken to the correctness of the 
District Judge’s finding on the question of fact, namely, that the alleged 
marriage had not taken place. The District Judge [512] appears to have 
taken no notice of Govind’s sworn statement, that his marriage with the 
minor took place on 9th January, 1896. Of the other four witnesses 
examined, one is a Patidar, another is a Brahmin priest, the third is a 
carpenter, which is the caste of the parties, and the fourth is a Bania 
vendor of opium. They are all residents of the place where the marriage 
is alleged to have been celebrated. None of them are related to the parties. 
The District Judge disbelieved the evidence of Somaram Pitambar, though 
that witness admittedly gave clear evidence about the marriage, chiefly 
because he stated in cross-examination that no male person was present 
with Bai Diwali to give away the girl. There was obviously some mistake 
here, because the witness had stated that Bai Diwali’s son gave away the 
girl, his sister, in marriage. The Brahmin priest was disbelieved, because 
he professed not to recognize the bride or know her name. It is quite 
possible that this ignorance was feigned. It at least rebuts the suggestion 


(1) Bellasis Rep. (1840—48), 43. (2) 11 B. 247. 

(3) 4 M. H. 0. R. 339. (4) 12 0. 140. 
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that the ■witnesses were tutored to give their evidence. While the husband 
and four independent witnesses gave evidence on Bai Diwali’s behalf, there 
was no rebutting evidence on the other side, although the names of several 
persons were mentioned as being present on the occasion. 

On the whole, we feel satisfied that the marriage of the minor did 
take place as stated by these witnesses. If the evidenoe was sufficient to 
prove the performance of some ceremonies usually observed on suoh 
occasions, a presumption is always to be drawn that they were duly 
completed, until the contrary was shown — Brindabun Chandra v. Chundra 
Kurmokar (1) and Inderun v. Ramasaiumy (2). Bai Diwali was, no doubt, 
guilty of disobeying the order of the District Judge; but neither that 
oircumstance by itself, nor the disregard of the preferable claim of the male 
relations would invalidate the marriage. Even where the dispute was 
between husband and wife, the doctrine of factum valet was allowed to 
prevail — Baee Rulyat v. Jeychund Ketoul (3) ; Modhoosoodun v. Jadeb 
Chunder (4) ; Ehushalchand v. Bai Mani (£) ; Nama&evayam PtUay 
v. Annammai Ummal (6). 

[513] In the view we have taken of the facts it is unnecessary to con- 
sider the question how far the District Judge’s order in this case fell within 
the scope of the provisions of the Guardians and Wards Act, VIII of 1890, 
Mr. Goverdhanram referred to s. 43 as authorizing the orders of the District 
Judge, but that section, which provides for orders regulating the conduce 
or proceedings of a guardian, must necessarily be read along with and in 
relation to the sections in which are laid down the duties of a guardian of 
the person of a minor-ss. 24 to 26. These provide only for the 
support, health and education and advancement of a minor It is nue 
that besides the specific objects above-named there is a general reference 
to “ all such matters as the law to which the minor is subject requires. 
Whether the marriage of a minor child at or before nine years can be 
regarded as falling within the scope of these general words, especially 
when the marriage of a minor female terminates the powers of the 
guardian of the person (s. 41), is, we think, doubtful. It is, however, 
unnecessary to consider further this view of the question. For the reasons 
stated above, we reverse the order of the District Judge, and dismiss the 
application. Respondent to bear all costs. 

Order reversed . 
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APPELLATE CIVIL. 

Before Sir G. Farran , Kt„ Chief Justice and Mr. Justice Basking. 

Shankar C Plaintiff) v. Mukta ( Defendant ).* [6th October, 1896.] 

Account stated or adjusted (ruzukbata )-Cause of action-Such account Jo* 

the existing debt, not itself a fresh contract on which a suit may be brought Interest 

—Damdupat— Practice— Procedure. 

T _ Tnnfl IRAS the olaintifl’s father advanced a loan to the defendant at 
compound' interest. The account c! this debt with intercet wa. adjusted and 
Q : D j timo to time In June, 1893. it waa adjusted and signed, the 

amount Tund due being Rs. 28-8.0. In February, 1896, the plaintiff sued to 
recover this amount. 


(1) 12 0. 140. 

(4) 3 W. B. 194. 


Civil Referenoe No. 7 of 1896. 

(2) 13 M. I. A. 141. (3) Bellasis Rep. 43. 

(5) 11 B. 247. (6) 4 M.H. C. E, 339, 
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Held, that the account {ruzukhata ) was merely an acknowledgment of thedebt 
and of the correctness of the calculation of interest upon it. 

[514) Held, also, that the plaintiff was not entitled to treat the amount bo 
found due as principal and to claim interest upon it. The debt to be sued on was 
the amount originally advanced, and the interest recoverable was limited bythat 
amount according to the rule of damdupat. 

By pjnglish law an account stated could be sued on as implying a promise to 
pay. Formerly this was the rule also in Bombay (a9 shown by the earlier cases) 
where the account was signed. If, however, it was not signed, it oould not be 
sued on as a new contract. The Indian Limitation Act required an acknowledg- 
ment or admission of a debt to be signed; and an admission not made in tbe 
manner prescribed by law (i e. signed) for the purpose of preventing a debt from 
becoming barred does not imply a promise to pay it if it should become barred. 

According, however, to the latter authorities an account stated or adjusted 
( ruzukhata ) cannot be sued on as a fresh contraot. The suit must be brought in 
respect of the original transaction, and the subsequent stated or adjusted accounts 
(ruzukhata) are only evidence of the debt arising from them, and serve to prevent 
the operation’ of the Act of Limitation. 

[F., 23 A. 502 = A.W.N. (1901) 150; R., 32 M. 284 = 19 MLJ. 372 = 3 M.L.T. 351 = 

4 Ind. Cas. 38; 14 C.P.L.R. 151 (153) ; 1 L.B.R. 190; 68 P.R. 1904 = 123 P. 

L R. 1904 ; 84 P.R. 1904 ; 25 Ind Cas. 89 = 19 C.L.J. 263 ; Cons , 26 M. 186 

= 12 M.L.J. 444 ; D., 24 B. 394 ; 25 B. 387 (394).] 

Reference bv Rao Saheb Damodar Govind Gharpure, Subordinate 
Judge of Malegaon in tbe Nasik District, under s. 617 of the Civil Proce- 
dure Code (Act XIY of 1882). 

Suit on an account stated. Tbe defendant was the widow of one San- 
kra, who in June, 1883, bad borrowed certain juari from the plaintiff’s 
father. The account {ruzukhata ) of this loan with compound interest was 
made up from time to time. The last account stated ( ruzukhata ) was dated 
the 13 th March. 1893, and showed a balance of Rs. 28-8-0 due to the 
plaintiff. On the 15th February, 1896, the plaintiff demanded payment, 
but the defendant refused to pay. Tbe plaintiff, therefore, brought this 
suit, claiming Rs. 29 due upon the account. 

The account was duly signed by Sankra, and the material part of it 
was as follows : — 

(i The 10th of Falgun Yadya — own handwriting. 

28£ on making an account of the last khata the amount found due 
for principal together with interest is Rs. 28& in letters twenty-eight and 
a half. The interest payable on this is Re. 1 percent, per month. 

I admit this to be correct. Tbe handwriting of Damodhar Narayan 
Mamvadkar, inhabitant of Yedalgav. 

Signature across a receipt stamp of Sankara valad Bhawani Patil — 
my own handwriting.” 

[515] As the suit was a small cause suit in which there was no 
appeal, the Subordinate Judge through the District Judge of Nasik referred 
the following questions to the High Court : — 

(1) Is the ruzukhata sufficient evidence of the promise alleged by 
plaintiff ? 

(2) Can a suit lie on such promise ? 

(3) Is plaintiff entitled to treat Rs. 28-8 as principal for the rule of 
damdupat ? 

Mahadev B. Chaubal ( amicus curia ) for the plaintiff. — We contend 
that a suit lies upon this stated acoount. It is duly signed and admits the 
amount with interest to be payable, and implies a promise to pay. 

[Farran, C. J. — The question is whether a mere signed statement of 
account sets aside the rule of damdupat and becomes itself a sufficient basis 
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of auifc. Is it not merely an acknowledgment which, being signed, keeps 
alive the original debt under s. 19 of the Limitation Act (XV of 1877) ?] 
We submit that it contains a stipulation to pay interest on the 
amount found due, and that implies a promise to pay the whole amount of 
the khata as principal — Tribhovan v. Amina (1) ; Vishnav v. Dalpat (2) ; 
Jodharaj v. Raghavgir (3). It is, therefore, not a mere acknowledgment, 
but a new contract upon which a suit lies. 

Vasudev G. Bhandarkar ( amicus curia), for the defendant. — The 
ruzukhata in question is merely an account stated, upon which no suit 
can be brought. It is merely an acknowledgment of a debt already existing. 
It keeps alive that debt and enables the plaintiff to sue for it, but he cannot 
sue upon the account stated as on a fresh contract. The promise to pay 
interest, if there is one, is a promise without consideration. Where there 
are cros 9 demands in the account, the setting off of the items against each 
other constitutes a consideration ; but where, as here, there is only one 
item, there is no consideration — Damodar v. Devjii 4) ; Umedchand v. 
Bulakidas (5) ; Mulchand [816] v. Girdhar (6) ; Hargopal v. Abdul (7) ; 
Amritalv. Maniklali 8) ; Nahambai v. Nathul 9). 


JUDGMENT. 

Farr AN. C.J. — We have been much assisted in this case by the 
learned pleaders, who, as amicus curia , argued the reference. After referring 
to the numerous decisions which bear upon the question which has been 
submitted to us, we cannot say that we feel no doubt as to the answer 
which we should give to the question, though we think that the Subordi- 
nate Judge would have been 9afe in following the latest authorities in this 

Under English law, an account stated, even though it amount to 
nothing more than the totalling up of the items of an account and adding 
interest and acknowledging their correctness (which a simple ruzukhata 
usually consists in) could have been directly sued on. The claim upon 
an account stated lies where there is an absolute acknowledgment made 
by the defendant to the plaintiff of a debt due from him to the plaintiff 
and payable at the time of action brought.” See Bullen and Leake s 
Pleadings. Vol. I, p. 33, 4th Ed. (1882), where numerous authorities are 
cited in support of that view including Buck v. Hurst (10). An account 
stated alone is not conclusive between the parties, but th6 debts respecting 
which it was stated may be examined " (Bullen and Leake, Vol. I, p. 34), 
and it may be shown that the debt in respect of which the account is stated 
is not due. These are, however, in the nature of defences to the action. 
If no defence is established, on mere proof of the defendant’s handwriting 
on the acknowledgment, the plaintiff would be entitled to recover— Buck 

V * ^Thfs llw was adopted on the Original Side of the High Court in 
Umedchand v. Bulakidas (5), and it was assumed in Dhondu v. Narayani 11). 
Where, however, such an acknowledgment was oral or unsigned, the pro- 
visions of the Limitation Act rendered it inoperative as an exception to 
the plea of limitation ; and when that Act intervened, such an acknowledg- 
ment could not be directly sued upon as a new^ contract. An admission 
of a [817] debt doubtless” (says Melvili, J.) implies in law a promise to 


(1) 9 B. 516. 

(4) P J. (1890), 314. 
(71 9 B.H.C.R. 429. 
(10) L.R. 1 0. P. 297. 


(2) P.J. (1890), p. 9. 

(5) 5 B.H.O.R. 0.0 J. 16. 
(8) 10 B.H.C.R. 375. 

(U) 1 B.H.O.R. 0.0. J. 47. 


(3) P.J. 0893), p. 48. 

(6) 8 B.H C.R. A. C.J. 6. 
(9) 7 B. 414. 
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pay it ; but an admission not made in the manner which the law prescribes 
for the purpose of preventing a debt from becoming barred by time, does 
not at all imply a promise to pay such debt if it should become barred by 
time ” — Mulchand v. Girdhar (l). Accordingly in a long series of 
decisions — Hargopal v. Abdul (2); Amritlal v. Maniklal (3); Hanmantmal v. 
Rambabai (4); Ramji v. Dharma (5): Nahanibai v. Nathu Bhau (6); Chowksi 
Hnnutlal v. Chowksi Achrutlal (7)— it was held that an unsigned acknow- 
ledgment could not form the basis of a suit when the statute intervened, 
nor could a signed acknowledgment be sued upon if made in respect of a 
time-barred debt, unless it contained an express promise to pay. Throughout 
this series, the judgments for the most part still recognize the principle 
that from an acknowledgment of a debt the law implies a promise to pay 
it. The principle is stated with great terseness and lucidity by Melviil, J., 
in A?nritlal v. Maniklal { 3): "The entry is nothing more than an 
acknowledgment of an existing debt from which the law implies a contract 
or promise. The consideration for the contract is expressed in writing, 
but not the contract itself. The entry is not a contract in writing, but 
a writing from which an unwritten contract may be inferred. ” 

If the authorities stopped there, we should have no difficulty in 
applying the English law and holding that ruzukhata or adjustment of an 
account could be sued on as an account stated ” where the Limitation 
Act did not impose a bar to that being done. 

tt Mathur v. Krishnashet (8) the Court intimated an opinion that 
the khata ” (which in that case seems to have been in the nature of a 
ruzukhata ) " might serve as evidence of the existence of that debt ” (the 
debt sued for) ‘ although not as the basis of it. ” In Tribhovan v. 
Amina (9) there does not appear to have been any question of limitation. 
The Subordinate Judge referred the [518] question whether the suit could 
be brought on a ruzukhata , being of opinion that it could not, as it was not 
an account stated ” within the narrower and more accurate definition 
of that expression. The Court expressed its opinion that the Subordinate 
Judge was right in treating the khata in question as a mere acknowledg- 
ment, from which it would appear that they thought the Subordinate 
Judge was also right in holding that the suit could not be basjed upon it. 
The Judges, however, pass that point over. In Govind v. Devchand (10) it 
was held by the Court (Sargent, C. J., and NaDabhai Haridas J.), in 
second appeal that the acknowledgment in the khata put in evidence in 
that case could not be made the basis of a suit, though it could serve as 
evidence of the existence of a debt. The same view was expressed 
by Birdwood and Parsons, JJ., in Nasarvanji v. Gangadas (11) following 
the above decision and following also Vishnav v. Dalpat (12) to the same 
effect. In Damodar v. Devji (13) the learned Judges (Sargent, C.J. and 
Candy, J.) also express themselves to the effect that the mere exis- 
tence of a ruzukhata is not, unsupported by evidence of a contempo- 
raneous oral contract founded on consideration, sufficient to form 
the basis of a fresh contract. The case of Jodharaj v. Raghavqir (14) 
is not perhaps altogether consistent with the above, but the circum- 
stances of the case were peculiar, and the Court did not consider 
that the above authorities applied to it. There is thus, W9 consider, 


(J) 8 B.H.C.R. A. C.J. 
(4) 3 B. 198. 

(7) 8 B. 194. 

(10) P.J. (1888) p. 129. 
(13) P.J, (1890), p. 314. 


(2) 9 B.H.C.R. 429. 

(5) 6 B. 683. 

(8) P J. (1883), p. 297. 
(11) P.J. (1891) p. 102. 
(14) P. J. (1893), p. 48. 
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a strong ourrent of later authorities to the effect that a ruzuhhata oannot 
form the basis of suit, but that, the original transactions forming the 
basis of the suit, the subsequent ruzukhatas are only evidence of 
the debt due serving to prevent the operation of the statute of limitation. 
No reasons sare assigned by the Courts for the view whioh they have 
adopted in opposition to the view that a ruzuhhata is an unequivocal 
■admission of a debt, from whioh the law implies a promise to pay, and 
thus (exoept for limitation purposes) oontains in itself all the requisites 
of a valid contract whioh can form the immediate basis of a suit. The 
decisions are possibly based on the provisions of s. 50 of the Civil Proce- 
dure Code, which apparently contemplates that the plaintiff should [519] 
state his original cause of action and treat acknowledgments of it as 
exceptions taking the case out of the range of the limitation law. However 
that may be, we think that the authorities are so numerous and uniform 
as to prevent us from following the technical English law upon this 
subject. It is also, we think, clear that, having regard to the relations 
between capitalists and borrowers in the mofussil, the rule laid down by 
these decisions is more likely to result in doing justice between the parties 
than would be the opposite rule. 

Turning to the ruzuhhata in this case it is, as translated by our 
Court Interpreter, as follows : — 

“ Creditor Shankar Ramkrishna Shett Wani, a minor, by his guar- 
dian his mother Bhagirthibai kom Ramkrisbna Sheb Malegaokar. 

“The hhata of Sankra valad Bhawani Patil, inhabitant of mouja 
Chandanpuri at present at Malegav. The 10th of Falgun Yadya Shak 
1814. The 13th of March 1893. 

Cr. Rs. Dr. Rs. 

“ 7 . The 2nd of Jeshta Shudh The 10th of Falgun Vadya— own 

Shak 1815. handwriting. 

28^ On making an account of the 

last hhata the amount found 
due for principal together with 
interest is Rs. 28£, in letters 
twenty-eight and a half. The 
interest payable on this is Re. 1 
per cent, per month. 

I admit this to be correct. 
The handwriting of Damodhar 
Naravan Mamvadkar, inhabi- 
tant of Yedalgav. 

Signature across a receipt stamp 
of Sankara valad Bhawani 
Patil — my own handwriting.” 


We think that the admission or agreement that the statement is 
correct refers to the whole entry and is nob an agreement as to the interest 
alone and a promise to pay it at 1 per cent. In this view the ruzuhhata 
in this case presents no peculiar feature and is an acknowledgment of the 
correctness of the calculation and of the rate of interest and nobbing more. 

[520] The transaction, therefore, amounts to this. There was an 
original debt advanced on (as the ruzukhatas show) compound interest, and 
the sum now due at the foot of the account is Rs. 28£. How much of 
this due for principal and how muoh for interest is a matter of calculation, 
but the interest recoverable by suit is limited by the amount of principal 
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originally advanced. Tbis decision is in accord with that in Motilal v. 
Shivram (second appeal No. 43 of 1894) nob reported. • - 

The first and second questions should be answered in the negative, 
the third also in the negative, the amount of interest recoverable by the 
plaintiff being limited by the principal amount due on the original 
transactions. _ : 

Order accordingly. 


22 B. 520. 

APPELLATE CIVIL. 

Before Sir 0. Farran , Kt., Chief Justice and Mr. Justice Boshing. 


Balkrishna Indrabhan ( Original Defendant) , Applicant v. 
Mahadeo Babaji Kulkarni {Original Plaintiff), Opponent .* 

[13th October, 1896.] 

Dekkhan Agriculturists' Relief Act ( XVII of 1879), ss. 12, 13, 53 and bi-Mortgage— 
Profits in lieu of interest Loan not secured — Provision that mortgage not to be 
redeemed until unsecured loan paid off— Mortgage paid off out of profits— Balance of 
profits applied to interest on loan — Special Judge, power of, to vary decree — Review » 

A lent B Rs. 150 for which B gave him a bond, dated 6th July, 1872. Of this 
loan Rs. 100 were advanced on the mortgage of certain land, and the bond con- 
tained the terms of the mortgage, one of whioh was that the profits of the land 
were to be taken by the mortgagee in lieu of interest on the Rs. 100. The 
remaining Rs. 50 of the loan unsecured by the bond were made repayable with 
compound interest at Re. 1 8 0 per cent, per mensem. The bond further provi- 
ded that the mortgage should not be redeemed until tbe latter sum of Rs. 50 
with interest should be paid off. B sued for redemption of tbe mortgage. The 
first Court found that the mortgage had been paid off, and ordered redemption 
on tbe plaintiff paying Rs. 50 with interest, which under the rule of damdupat 
increased tbe amount to Rs. 100. The plaintiff applied to the Special Judge for 
review on the ground that he had already paid tbe Rs. 50. The Special Judge [521J 
did not review the case on that ground, but acting under the power given him by 
ss. 53 and 54 of the Dekkhan Agriculturists 9 Relief Act varied the deoreeby 
ordering redemption on payment of Rs. 60 only, holding that as the mortgage 
had been long since paid out of profits, the balance of such profits should be* 

applied to payment of the interest due on the Rs. 50. On appeal to the High 

Court, rr 

* . 

Held, that the Speoial Judge bad jurisdiction proprio motu under the provisions 
of s. 53 to vary the decree of the lower Court while not reviewing the case on 
the ground applied for by the plaintiff. 

Held, also, that the Courts while inquiring into tbe merits of a case under s. 12 
of the Dekkhan Agriculturists ’ Relief Act had authority under s. 13 to treat the 
original advance of Rs. 100 and Rs. 50 as a single transaction and to set aside 
the agreement of the parties to treat part of the loan as a mortgage loan and 
part as an unsecured loan, and to deal with the whole case {as in substance it was) 
as an advance on a mortgage. 

Application under the extraordinary jurisdiction of the High Court 
(s. 622 of tbe Civil Procedure Code, Act XIV of 1882) against the decision 
of Khan Bahadur Nowroji Dorabji, Acting Special Judge under the Dekkhan 
Agriculturists’ Belief Act (Aot XVII of 1879). ' 

Suit for redemption of a mortgage dated 6th July, 1872. 

The bond which contained the mortgage, was given to secure a loan 
of Rs. 150, and it provided that only Rs. 100 of that sum should be 


* Application No. 174 of 1896, under Extraordinary Jurisdiction. 
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deemed to be advanced on the security of the land thereby mortgaged, and 
that in lieu of interest on that sum of Rs. 100 the mortgagee should take 
the profits of the said land. The remaining Rs. 50 of the loan were, by 
the bond, made repayable with compound interest at Re. 1-8-0 per ceut. 
per mensem, and it was provided that the mortgage should not be redeemed 
until this sum of Rs. 50 and interest should he paid off. 

The Subordinate Judge found that the mortgage-debt had been already 
paid off out of the profits of the land ; and he ordered redemption on 
payment of Rs. 50 with interest, which under the rule of damdupat made 
a total sum of Rs. 100 to be paid by the plaintiff. 

The plaintiff applied to the Special Judge for review on the ground 
that he bad repaid the Rs. 50. The Special Judge did not review the case, 
but varied thedeoree by directing redemption on payment by the plaintiff 
of Rs. 50 only, holding that as [522] the mortgage-debt had long since 
been repaid out of the profits of the land, the balance of such profits ought 
to be applied in reduction of the interest which had accrued due on the 

Rs. 50. 

The defendant applied to the High Court under its extraordinary 
jurisdiction, aud obtained a rule nisi calling on the plaintiff to show cause 
why the decision of the Special Judge should not be set aside on the 
grounds that the decision was against the provisions of the Dekkhan 
Agriculturists’ Relief Act as interpreted by the decisions of the High Court, 
that the Special Judge was wrong in applying the profits enjoyed by the 
defendant as mortgagee to the payment of interest on the unsecured 
amount, and that the effect of the decision was to compel the mortgagee to 
refund profits enjoyed by him under the terms of the bond, which was passed 
long before the Dekkhan Agriculturists' Relief Act came into force. 

Mahadev B. Chaiibal, appeared for the applicant (defendant) in support 
of the rule. — The Judge was wrong iD appropriating the profits enjoyed by 
us to the payment of interest on the unsecured debt. There were two debts 
due to us ; one secured by a mortgage, the other not secured. The two debts 
are quite distinct though there is only one bond. And the terms of the 
bond relating to the mortgage do not apply to the other debt. Under the 
bond the mortgagee is entitled to the profits of the land until redemption, 
but the Special Judge has applied part of the profits towards the payment of 
the unsecured debt. The effect of that is, that the mortgagee has to refund 
profits to which he is entitled under the terms of the mortgage executed 
long before the Dekkhan Agriculturists’ Act came into force. The ruling 
in Janojiv. Janoji (l) is an authority that such a thing cannot be done. If 
there had been only the mortgage-debt, then in taking an account of the 
profits the Court could not have ordered any refund. The plaintiff did nob 
contend that the debts should be considered as one. In his application for 
revision before the Special Judge, the plaintiff sought to get himself 
absolved from liability on grounds other than those given by the Judge. 
The Judge was wrong in making out a Dew case for the plaintiff — Gorakh 
Babaji v. Vithal (2). 

[523] Sadashiv B. Bakhle, for BalajiA. Bhagavat, for the opponent 
(plaintiff) showed cause. — The Judge was right under 88. 12 and 13 of the 
Agriculturists' Relief Act (XVII of 1879). Courts are at liberty to inquire 
into the history of the transaction. The Judge did so, and he found that 
in fact the sum of Rs. 150 was one debt, and nob two separate debts, as 
would appear from the bond. Regarding the debt as a single debt and 

U) 7 B. 185. (2) 11 B. 435. 
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the transactions as a single transaction, the Judge was right in dealing 
with the accounts as he did. 

As to the objection that the Special Judge should have decided only 
the points raised in the plaintiff’s application for review and should not 
have gone into other questions, we submit that the powers of the Special 
Judge under the Drkkhan Agriculturists’ Relief Act are wider than those 
of other Courts. He is a Court of revision, and in that capacity he can 
vary the decree proprio rnotu under the provisions of s. 53 of the Act. His 
jurisdiction is not limited to the points taken before him. 


JUDGMENT. 

Farran, C J. — We are of opinion that we ought not in this case, in 
the exercise of our extraordinary jurisdiction, to interfere with the order of 
the Revisional Judge. 

The plaintiff 9ued to redeem a mortgage dated tho 6th cf July, 1872. 
The bond which contained the mortgage was given to secure an advance of 
Rs. 150. It provided that of that sum Rs. 100 should be deemed to be 
advanced on the security of the mortgaged land, the profits of which were 
to be taken by the mortgagee iD lieu of interest, on that sum. The residue 
(Rs. 50) was made repayable with compound interest at Re. 1-8 per cent, 
per mensem, and it was provided that the mortgage should not be 
redeemed until the Rs. 50 with interest should be paid off. 

Tbe Subordinate Judge, First Class, found that the mortgage-debt 
had been paid off out of the profits of the land, and decreed redemption 
on the plaintiff repaying by instalments the Rs. 50 with interest, which, the 
rule of danidupat being applied, amounted to Rs. 50 more, or Rs. 100 in all. 

The plaintiff applied to the Special Judge to review the case on the 
ground that be bad repaid the Rs. 50. The Special Judge [524] did 
not review tbe case on the ground applied for by the plaintiff, but aoting, 
we presume, under the power conferred upon him by ss. 53 and 54 of the 
Dekkhan Agriculturists’ Relief Act, varied the decree bv directing that the 
plaintiff should be at liberty to redeem on payment of Rs. 50 only, deem- 
ing that, as the mortgagee had been long since repaid tbe Rs. 100 out of 
profits, tho balance of such profits should be applied to payment of the 
interest due on theRs. 50. This he considered to be an equitable order. 

Mr. Cbaubal contents that this is, in effect, an order directing the 
defendant to refund the profits which he has received in accordance with 
the terms of his mortgage and so is contrary to the ruling in Janoji v. 
Janoji (1). He also contended that the Special Judge had uo jurisdiction 
under the circumstances to make a new case for the plaintiff different 
from that which he set forth in his application for review, citing Gorakh 
Babaji v. Vithal ( 2). 

As to ihe latter objection we think that the Special Judge had juris- 
diction proprio motu to vary the decree under the provisions of s. 53, and 
the authority quoted does not, therefore, apply to the present case. As 
to the former, we think that the Courts while under 9. 12 inquiring into 
the merits of the case had authority uuder a. 13 to treat the original 
advance of Rs. 100 and Rs. 50 as a 9iDgle transaction and to set aside tbe 
agreement of the parties to treat part of the loan as a mortgage loan and 
part as an unsecured loan and to deal with the whole sum (as in substance 
was) as an advance on mortgage. The arrangement to deal with the Rs. 60 
as an unsecured debt, but to make the mortgage irredeemable until it was 

(1) 7 B. 165. (2) 11 B. 436. 
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paid in effect, though not in law, made the property a seourifcy for the 
Ra. 50 — Yashwant Shenvi v. Vithoba Sheti (1); Stmdar Malharv Bnpuji 
Shridar (2). If such a device were allowed to prevail, it would be adopted 
in many cases, and the provisions of the Dekkhan Agriculturists’ Relief 
Act would be defeated. The mortgagee has himself interlaced the two 
loans and cannot complain of their being treated substantially as one. 
Though the Special [325] Judge has not dealt with the case exactly on 
the footing upon which we have considered it, we think that we ought not 
on that ground to exercise our extraordinary powers. Rule discharged 
with costs. 

Rule discharged. 


22 B. 825. 

CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


Imperatrix v. Vanmali and others.* [31st October, 1896.] 

Easement — Entry on land in order to repair — Dominant and servient otvners, rights and 
liabilities of -Indian Easement Act (P of 1882), s. 24. ill. (a)— Right of entry— 
Indian Railway Act (IX of 1890', s. 122. 

The Rajnagar Spinning, Weaving and Manufacturing Company had a mill on 
one side of the B. B. & C. I. Railway line and a gmniDg faotorv on the other. 
To bring water from the mill to the factory a pipe bad beeo laid beneath the 
railway line, and brick reservoirs built at each side to preserve the proper level of 
the water. Servants of the company having entered on the railway premises to 
repair the pipe and reservoirs without having first obtained the permission of the 
Railway Company, were convicted by a Magistrate under s. 122 of the Indian 
Railway Act (IX of 1890) of an unlawful entry upon a railway. It was proved 
that the repairs were necessary. 

Held, reversing the convictions and sentences, that, as the pipes and reservoirs 
belonged to theSpinning and Weaving Company and were kept in repair by them, 
they, as owners of the dominant tenement, bad a right to enter on the premises 
of the Railway Company, the owners of the servient tenement, to effect any 
necessary repairs, and that the entry in question, being in the exercise of that 
right, oould not be oalled unlawful. 

fP., 80 B. 348 = 8 Bom.L.R. 22 = 2 Cr.L.J. 216; Rel., 9 Ind. Cas. 1011 = 30 P.R. 1911 
= 116 P.L.R. 1911 = 102 P.W.R. 1911.] 

APPLICATION under the Revisional Jurisdiction of the High Court 
tinder 8. 435 of the Code of Criminal Procedure (Act X of 1882). 

The Rajnagar Spinning, Weaving and Manufacturing Company, 
Limited, at Ahmedabad had a spinning and weaving mill on one side of 
the B. B. & C. I. Railway and a ginning factory on the other, the railway 
line passing between the two. 

The plots on whioh the mill, the factory and the railway line were 
situate formed originally one piece of ground owned by one [326] individual; 
but when the Railway Company acquired the intervening piece of land for 
their line, aa arrangement was made with the Railway Company that the 
water should be conveyed from the mill to the factory by means of a pipe 
laid under the railway line ; and two tanks were erected, one on either 
side of the permanent way, within the railway limits, to keep the water on 


* Criminal Application for Revision, No. 210 of 1896.— 

(1) 12 B. 231. (2) 18 B. 755. 
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1896 the same level. One of the tanks having got out of order, the servants of 
Oct. 3L the mill entered the land belonging to the Railway Company and repaired 
the tank, but without first having asked permission from the railway 
CRIMINAL authorities to do so. Thereupon the railway authorities prosecuted the- 
REVISION, servants of the mill under s. 447 of the Indian Penal Code (Act XLV of 
“T” I860) and s. 122 of the Indian Railway Act (IX of 1890) before the 

• • First Class Magistrate of Ahmedabad. 

The Magistrate refused to frame any charge under the Penal Code, 
but convicted the accused under s. 122 of the Railway Act (IX of 1890)' 
and sentenced them to a fine of annas 4 each. 

Against these convictioos the accused applied to the High Court. 

Chimanlal Harilal Setalvad, for the accused. — The. tanks which are 
in the land belonging to the Railway Company, and to repair which the 
petitioners entered the land, are admittedly the property of the mill whose 
servants the petitioners are. The owners of the tanka have the right to 
repair them which they have always exercised without obstruction, but 
they cannot do so without going upon the land. The Railway Company 
is the owner of a servient tenement and cannot complain of the lawful 
exercise of the rights possessed by the holders of the dominant tenement, 
viz., the mill authorities. The position of the tariks precluded any 
possibility of danger or accident to the working of the railway line, and 
the Railway Act, therefore, has do application in this case. The peti- 
tioners were there in the exercise of their right of easement, and cannot 
be convicted as trespassers — Indian Easement Act (V of 1882), s. 24 and 
illustration (a) ; Colebeck v. Girdlers Company (1). 

Rao Saheb Vasudev J. Kirtikar , Government Pleader, for the 
Crown. — The accused had no right to enter the railway limits [527] and 
commence any work without first having obtained permission from the 
railway authorities. The railway authorities would have granted such 
permission had they been properly approached. The act of the accused 
was dangerous and might have resulted in loss of life aDd property. 
The Easement Act has no application to this case. 


JUDGMENT. 

PARSONS, J. — The Magistrate finds that the company whose servants 
the accused are, have a mill on one side of the railway line and a ginning, 
factory on the other, and that to bring water from one bo the other there 
is a pipe laid beneath the railway line and brick reservoirs at each side to 
preserve the proper level of the water. He has convicted the accused 
under s. 122 of the Indian Railway Act, 1890, because they entered 
on the railway premises to do some repairs to the pipe and reservoirs 
without having first obtained the permission of the Railway Company to 
their entry. But it appears to us that as the Dipe and reservoirs belong 
to the company, and are kept in repair by them, they, as the dominant 
owners, would have a right to enter on the premises of the Railway 
Company, the servient owners, to effect any repair that might be- 
necessary. See the Indian Easement Act, s. 24, and illustration (a) and 
Colebeck v. Girdlers Company (l). The evidence shows there was such 
necessity at this time, the flow of the water through the pipe being stopped. 
An entry in exercise of a right, cannot be called unlawful. We, therefore r 
reverse the convictions and sentences. 

Convictions and sentences reversed. 


(1) 1 Q.B.D. 234. 
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[528] PRIVY COUNCIL. 

Present : 

The Lord Chancellor, Lord Hobhouse, Lord Davey and Sir R. Couch. 
[On petition from the High Court at Bombay.] 


BAL GANGADHAR Tilak ( Petitioner ) v. The Queen-Empress. 

[19th Novemb9r, 1897.] 

Privy Council — Leave to appeal— Refusal of leave to appeal from a conviction and 
sentence— Alleged misdirection to a- jury — Indian Penal Code {Act XLV of I860), 

$ 124- A. 

The petitioner applied to the Privy Council for leave to appeal from a verdict 
finding him guilty on a charge under s. 124-A of the Indian Penal Code (Act 
XLV of 1860). 

Held that, consistently with the rules hitherto guiding the Judicial Committee 
in recommending the grant of leave to appeal from convictions in criminal cases, 
the petitioner’s oase was not one in which leave should be granted. 

tR.. 34 0. 991 (992).] 

PETITION for leave to appeal from a conviction and sentence (14th 
September, 1897) of the High Court in its original criminal jurisdiction. 

Under an order, dated 26th July, 1897. of His Excellency the 
Governor in Council, in accordance with s. 196 of the Criminal Procedure 
Code (Act X of 1882), the Official Translator laid an information against 
Bal Gangadhar Tilak, editor and proprietor of the Kesari, a weekly 
journal published by him, in the vernacular, at Poona and at other 
places, in respect of articles in that newspaper alleged to offend against 
b. 124-A of the Indian Penal Code (1). Tilak was committed for trial at 
the next sessions in Bombay, [529] and was held to bail. He was tried 
before Strachey, J., and a special jury on the 8th September, 1897 and 
the five following days, and was found guilty of having, on the 15th 
June, 1897, attempted to excite feelings of disaffection to the Govern- 
ment by publishing in the Kesari the articles specified. That was the 
■verdict of the majority of the jurors (six against three), and it was 
accepted by the Judge, who sentenced him to eighteen months rigorous 

imprisonment. 

The Kesari of the 15th June, 1897, contained a report of the proceed- 
ings at the Shivaji festival, then recently held at Poona. An historical 
lecture about the killing of Afzul Khan by Shivaji, was followed by 
speeches, of which one was delivered by Bal GaDgadhar Tilak, who 
defended that act as justifiable, and alluded to other circumstances. The 
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(1) Seotion 124-A, Indian Penal Code, is as follows " Whoever by words, either 
spoken or intended to be read, or by sigDS, or by visible representation, or otherwise, 
excites, or attempts to excite, feelings of disaffection to the Government established by 
daw in British India, shall be punished with transportation for life, or for any term, to 
which fine may be added, or with imprisonment for a term which may extend to three 
years, to which fine may be added, or with fine.” 

“Explanation: — Such a disapprobation of the measures of the Government as is 
compatible with a disposition to render obedience to the lawful authority of the Govern- 
ment, and to support the lawful authority of the Government against unlawful attempts 
to subvert or resist that authority, is not disaffection. Therefore, the making of oom- 
unents on the measures of the Government, with the intention of exciting only this 
’Speoies of disapprobation! is not an offenoe within this olause.” (Act XXVII of 1870, s. 5)» 
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charge was based on the report, and also on a collection of Marathi 
verses, published in the same issue of the Kesari, describing an imaginary 
awakening of the Maharaja from the sleep of centuries, and representing 
him as lamenting, in figurative language, over the decadence of Maha- 
rashtra, as well as discoursing upon other matters in a strain of 
discontent. 

The petition stated the above facts, and mentioned tbatthe petitioner 
bad been elected by the native community on the 23rd May, 1897, to 
represent them in the .Legislative Council of the Governor of Bombay ; and 
that his election bad been accepted on the 24tb June, 1897, by the 
Government. 


The principal grouuds on which the petition sought for leave to 
appeal from the verdict and sentence were : 

(1) That the order, or authority, purporting to be under s 196 of the 
Criminal Procedure Code (X of 1882) in not stating, either expressly or 
by reference, the words on which the charge was to be based, was in- 
sufficient ; and that this defect was not rendered immaterial by s. 532 of 
the Criminal Procedure Code (X of 1882). 

(2) That the Judge had misdirected the jury as to the meaning of 
s. 124- A on a material point affecting the merits of the case and their finding, 
both as to the meaning of disaffection aod in directing them to consider, 
in regard to the intention of the accused, a state of exoitement among his 
readers, no such [530] feeling having in fact been proved to exist by 
evidence given at the trial. 

(3) That the Judge had nob, as he should have done, drawn the 
attention of the jury to editorial notes in the Resari of the 18th May, 
showing that the cause of excitement, arising in regard to the sanitary 
operations bad, in consequence of the request on the part of tbe native 

community, been removed before the publication of tbe Kesari of tbe 
loth June. 

The petition set forth the Judge’s charge : see supra pp. 133 to 

144. 


Asquith , Q . C. (with whom were J. D. Mayne, Womesh Chandra 
Banerji , and G. A. Blair), for the petitioner, argued that the Judge Had 
misdirected tbe jury as to the meaning and application of s. 124-A. The 
ruling in Reg v. Bertrand (1) would support this petition, which sought 
to raise a question of great and general importance ” as affecting tbe 
right of political discussion. Tbe principal argument was that too wide 
a meaning had been given to the words of the section ; and that, in fact, 
it would appear doubtful whether the petitioner had exceeded the 
bounds within which a writer might express opinions. The Judge had 
directed the jury that “ disaffection ” meant ill-will in any form to 
the Government, disloyalty ” being, perhaps, tbe best term, and 
had said that he agreed with the definition given in Queen-Empress v. 
Jogendra Chunder Bose (2), where the Chief Justice of Bengal had stated* 
the word to mean the absence of affection. It was obvious that 
this might vary in degree from indifference to extreme hostility, and 
that the terrn^ wa9 vague. The word 11 sedition” used ia English law, 
explained as disloyalty in action,” was more clear Tbe question 
should not be tied to the one word, and it was submitted that the learned 
Judge’s direction came to this, viz., that if the evidenoe showed that the 
intention of the accused was to excite hatred of the Government in th** 




(1) (1867) L. B. 1 P.C. 520. 


(8) 19 O. 86. 
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minds of his readers, that alone would be sufficient to bring him 
within the scope of the section The ’ explanation,” in that section, had 
been treated by the Judge as if it formed by negation an exhaustive 
description of all that was not to fall within it. It was [531] submit- 
ted that this was not its true construction. The word measures used 
in the " explanation" was not the governing word ; and comments upon 
measures should be understood as comprehending comments upon the 
whole course of Government without their being limited, as the Judge had 
limited them. The protection afforded to comments had been unduly ^ 
restricted by the Judge’s construction; ami the protection should have 
been extended to comments such as had been made in this case, where 
the feelings, attempted to be excited, were such as to bo “compatible 
with the disposition to render obedience to the lawful authority of the 
Government, and to support that authority against unlawful attempts 
to subvert it.” The protection was applicable in a more general sense 
thau that to which the Judge has limited it. The criticism of a 
Government generally took the form of criticizing some, or one, ot its 
measures. The learned Judge should have told the jury to keep in 
mind the question— was the spirit, which the words were alleged to have 
been designed to engender, compatible or incompatible with the disposition 
to obey lawful authority? The contention now was that the articles, 
and the rhetorical verses, were merely intended as comments upon the 
course of Government, and upon the change in social habits and institutions 
which had been brought about since the days of Maratha rule; and that 
there was nothing to be found in the words used which necessarily tended 
to excite a disposition not to render obedience to lawful authority. The 
dividing line would have been passed if it had beeu shown that the feeling 
sought to be excited was incompatible with the disposition to render such 
obedience. Thus it appeared that tbo learned Judge had not suggested 
that construction of the section which was the true one. Further, be had, 
at various stages, referred to a state of disquiet or unrest as existing in the 
minds of those to whom the words of excitement were addressed, without 
evidence having been put before the jury of the existence of that state of 
agitation. This had been spoken of as requiring, if found to exist, a more 
severe construction of the language used than the latter might have called 
for at another time, or in another place. Thus a case of misdirection had, 
it was submitted, been made out. It had been said that a mere ordinary 
misdirection [532] to a jury would not he sufficient ground for such an 
application as this, should no grave injustice be shown Misdirection, 
leading to results of serious importance, might, on a consideration of 
circumstances and consequences, be the occasion of their Lordships recom- 
mending the grant of special leave to appeal. Here, if no such leave were 
granted, this case, as it stood, must form a precedent guiding other 
Courts in future ; and its importance would appear for this reason. 
Reference was made to Reg. v. Bertrand (1), where the opinions in Re 
Ames (2), in The Queen v. Joykishen Mookerjee (3) and in The Falkland 
Islands Company v. The Queen (4) were cited. 

Cohen , Q. C. t with whom was J. H. A. Branson , only mentioned Ex 
parte Careiv (5) in which the rule laid down in Re Dillet (6) was stated 
as follows “ Her Majesty will not review, or interfere with, the course of 
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(4) (1863) Moore, P. O. Ca. (N. 8.) 299. 
(6) (1887) 12 Ap. Ca. 459 (467). 


m 



22 Bom. 533 


INDIAN DECISIONS, NEW SERIES 


[Yol 


1897 

Nov. id. 

Privy 

Council. 


criminal proceedings unless ifc is shown that by a disregard of the forms- 
of legal process, or by some violation of the principles of natural justice, 
or otherwise, substantial and grave injustice has been done.” 

Their Lordships’ judgment was delivered by the Lord Chancellor. • 

JUDGMENT. 


32 B. 528 
(P.C.) = 
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Lord Halsbury. — Their Lordships are of opinion, taking a view of 
the whole of the summiDg-up, which is of very great length, that there is 
. nothing in that summing-up which calls upon them to indicate any dissent 
from it or necessity to correct what is therein contained, looking at the 
summing-up as a whole, and looking at each part of what was said by the 
light of what else was said. Speaking generally of the argument whioh 
has been presented to their Lordships, they are of opinion that no case 
has been made out consistently with the rules by which their advice to 
Her Majesty has been hitherto guided in giving leave to appeal in crimi- 
nal cases ; and, therefore, they will humbly advise Her Majesty that this 
is not a case in which leave should be granted. 

Solicitors for the petitioner : — Messrs. Payne and Lattey. 

Solicitor for the objector : — The Solicitor , India Office. 


22 B. 533, 

[533] ORIGINAL CIVIL. 
Before Mr. Justice B. Tyabji . 


Khimji Jairam Narronji ( Plaintiff ) v. Morarji Jairam 
Narronji and others ( Defendants ). [20th, and 21st December 1897.] 

Will— Construction— Gift to a class — Members of class not in existence at testator's death 
Void gift Intention of testator — Gift to widows of sons is a gift to a class. 

A testator gave hie property to his executors and trustees, who were to apply 
the income as directed. He further directed that after the death of the last 
survivor of his five sons the property should be divided as direoted among the 
sons of his sons and daughters of his sods, aDd provision was made, in certain 
eveots f for the widows of his deceased sons. He left him survivinghis five sons, 
three grandsons and three grand-daugbters. After his death two more grand- 
daughters were born. 

Held, that the gifts to the sons, daughters and widows of deceased sons were 
void. They were gifts to a class of which some members were not in existence 
at the time of the testator’s death. 

The principle deducible from the authorities is that it is the primary duty of 
the Court so to construe the will as to carry out, as far as possible, the intentions 
or the testator, and that if the Court comes to the conclusion that the testator 
had the primary intention of benefiting all the members of a olass and if suoh 
intention fails by reason of its being void, yet if the Court caD deduce a secon- 
dary intention that at least such members of the class should take as were in 
existence at the time of the testator’s death, then effect should be given to suoh 
secondary intentioo, but not otherwise. For the purpose of ascertaining these 
primary and secondary intentions it is, of course, necessary to take all the 
material facts as to the testator’s family into consideration and to read the 
various provisions of his will as a whole. 

A gift in a will to widows of sons is, in the case of Hindus, a gift to a olas9, as 
Hiodus by their law are permitted to have more than one wife at the same time. 

Ravi Lai v. Kanai Lai (1), Krishnnnath v. Atmaram (2), Mangaldasv. Tribho- 
vandas[3), Tribhovandasv. Gangadas(i), and Krishnaraov. Benabai{ 6) referred to. 

[R., 26 B. 449 = 3 Bom. L.R. 857 ; 33 C. 598 = 1 O.L J. 482 = 9 O.W N. 749.] 


(1) 12 0.663. (2) 15 B. 543. (3) 15 B. 652. (4) 18 B. 7. (5) 20 B. 571* 
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SUIT by an executor for the construction of a will. 

One Jairacn Narronji died at Bombay on the 19th April, 1890, leaving 
* considerable amount of property. Probate of his will, dated 1st January, 
1890, was granted to his son, the plaintiff, on the 15th December, 1893. 

[S3i] The testator left a widow, five sons, viz., Liladhur, Khimji 
(plaintiff), Morarji, Callianji and Meghji ; fchreb grandsons, one of them 
being a son of the plaintiff and the other two being the sons of Liladhur, 
and three grand daughters, of whom one was the daughter of the plaintiff 
and two the daughters of Liladhur. The testator had a sixth son 
(Karsondas), who, however, predeceased him and left a widow (defendant 
No. 15). 

Liladhur died in 1892, leaving a widow (defendant No. 16) and also 
the two abovementioned sons. 

Subsequently to the testator’s death two daughters were born to the 
plaintiff (defendants Nos. 7 and 8). 

The testator’s widow and mother and the Advocate General of 
Bombay were defendants in the suit. 

By bis will the testator directed that a lakh and a half of his property 
should be “ set apart in trust ” and held by his executors as trustees, and 
he directed that out of the income arising therefrom monthly allowances 
should be made to his mother and widow and daughter-in-law, and that 
the residue should be applied to the support of a certain sadavarat and to 
the maintenance and education of his family, all of whom were to reside 
together. 

He further directed that, if any son should live separate, the trustees, 
after paying the above allowances, were out of the surplus of such income 
to give to the son so living apart his equal share. 

On the death of the last of Ids sons the trust was io come to an end, 
and the trust property to be divided among the sons of his sons. Such 
•sons were to take their deceased father’s share, and if any of his sons had 
no son but had daughters, such daughters were to get half their father’s 
•share, the other half going to the sons of the other sons. 

The above directions are contained in the following clauses of the 
will 

“ 7. If until (the expiration of) the period appertaining to this trust and 
before the distribution of the trust property according as mentioned below 
my sons cannot live together, and if any one of them should live separate, 
then after making the outlays and paying the sums mentioned in the above 
written clauses (Ka) to (Dna) as to the surplus which may remain out of the 
income[935] of the trust property, out of the same my trustees shall give 
to the son so living apart his equal share. Aod for the purpose of fixing the 
-amount of the share appertaining to each of the sons in this manner an 
equal share shall be given to my worshipful and respectful mother Jivibai 
and my wife Shamavahu ( i.e . .) to each of them during their lifetime for 
their boarding expenses. And after the decease of such son the amount 
of the income coming to his share shall be given to his sons. And if he 
should have no sons, and (but) if he should have a widow and daughters, 
the trustees shall give them out such sums for their boarding and main- 
tenance expenses as may be reasonable and just. 

"8. When the decease of the last of my sons shall take place, the 
time in respect of this trust shall expire. And my trustees shall divide 
and distribute this trust property among the sons of my sons. And the 
■sons of each of (my) deceased sons shall be given their deceased father’s 
'6qual share. And if there should be no sons born of the loins of any one 
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of my sons, but if there should be daughters, a moiety of the share of such 
deceased son shall be given to his daughters. And the remaining moiety 
shall lie divided and distributed amongst the sons of my other sons, who 
may get the remaining property. The same shall be given in such away 
that the sons of each of (my) sons shall get one equal share, that is to say, 
the distribution shall take place on the principle of what in English is 
called stirpes (per stirpes). And if such deceased son should have no 
children whatever, the whole share of such deceased son shall be given to 
the sons of his other deceased brothers agreeably to what is written above.” 

Besides the trust property the testator had other property out of 
which he made certain bequests and finally gave the following directions 
as to the residue of his estate : — 

“ 18. After setting apart the trust property and legacies or (and) after 
making the outlays appertaining to ornaments and marriages and the out- 
lays apiertaining to the uttar kriya (ceremonies) mentioned above, as 
regards whatever property of mine may remain over the whole of 9uch 
property shall be divided into as many equal shares as there may he my 
sons and one for me. And if accounts should not have been orened after 
making a division in my lifetime in the name of each of my sons in respect 
of his such share, the several accounts should be opened. And whatever 
sum may come to the share of each of (my) sons should be considered as 
giveu in gift to him by me. And out of the amount of my share outlays 
shall be made according to what is mentioned below ; that is to say, a 
sanitarium should be built for the use of Bbatia9 or a ' suvavad khana’ 
(lying-in hospital), or cbawls for poor Bhatias to live therein on payment 

of cheap rents should be built and therein some accommodation 

should be provided for my friends to put up at. After this shall have been 
done, all of my sons together and jointly with each other and in peace and 
harmony shall carry on the business which I at present carry on, or any 
other business. [536] And whatever profit or loss may arise therein, the 
same shall respectively be credited or debited to the account of each son 
in equal shares. 

If any of my sons should not be of age, — that is to say. should not have 
completed the age of eighteen years, — the executors shall credit his share 
and income in his name. And I recommend my executors and my 9 ons 
as follows : — They should live unanimously as far as practicable and by 
doing so they will always be benefited. But if any of my sons should not 
be in peace and harmony (with others) the amount which may be due to 
the account of such son should be paid in full (to him) and he should be 
separated from the partnership. And as long as the other sons can live 
together, and carry on the business, they shall live together and conduct 
themselves agreeably to what is mentioned above. And when they shall 
separate in business, or should desire to do so, (those) remaining sons shall 
divide and receive in equal shares my remaining property and the income 
thereof whatever the same may be. And if the decease of any one of (my) 
sods should have taken place before that time, his sons, if he has any, shall 
be entitled to his share: and if he has no sods (his said share) shall be 
apportioned in suoh a way as may have been directed in the will if such 
deceased son should have made one. And if be should not have made a 
wili, and if the widow only of such deceased son should have been left, she 
shall get the income of (such share) as long as she may be alive. And 
on the decease of the said Bai, my other sons shall become entitled to 
the said property in equal shares. But if he should have daughters 
(a sum of) Rs. 5,000, namely five thousand, shall be paid to each of such* 
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daughters. Out of the remaining property coming to the share of suoh 
deceased son, outlays relating to the marriage of such daughters shall be 
made agreeably to my respectability. And after making such outlays as 
regards whatever may reinaiu over, (my) other sons shall divide and 
receive the same in equal shares.” 

The plaint set forth the various questions of construction to be 
decided by the Court. The main point, however, raised at the hearing 
and the only one material bo this report was whether under the gifts 
made in the will to ” sons of sous,” “ daughters of sons” and “ widows of 
sons ” the members of those classes could take who were living at the 
death of the testator, excluding those who afterwards came into existence, 
or whether the gifts to those classes were wholly void. 

Lang (Advocate General) and Inverarity appeared for the plaintiff. 

Anderson, Lowndes and Jamietram Nanabhoy appeared for the 
defendants. 


The following authorities were cited : — Krishnanath v. Atmaram (1) ; 
Mangaldas v. Tribhovandas (2) ; Iirisknarao v. Benabai (3j ; [537] linmlai 
Sett v. Kanailal Sett (4) ; Succession Act (X of 1865), s. 104 ; Rai Bishen 
Chand v. Mussumot Asmaida Kocr (5). 
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JUDGMENT. 

TYABJI, J. — This suit is filed by the plaintili as the surviving 
executor of his fatner Jairam Narrcnji for the purpose of getting the will 
of the testator construed and the rights of the parties interested under the 
will to be ascertained hv the Court. The facts of tho case are simple and 
undisputed. It appears that the testator Jairam Narronji, a Hindu inhabi- 
tant of Bombay, died ou the 19th April, 1890, having made bis will in the 
Gujarati language dated 1st January; 1890. Probate of the will was 
granted to the plaintiff as the sole surviving executor on loth December, 
1893. The testator at tbe time of his death was possessed of considerable 
property, all of which was self-acquired. 

The testator left him surviving five sons, namely, the plaintiff Khimji 
and his brothers Morarji (first defendant), Callianji (third defendant), 
Meghji (fourth defendant) and Liladhur, who died afterwards on 
the 18th June, 1892. Liladhur had two sons, namely, the ninth 

and tenth defendants, and two daughters, namely, tho eleventh and 
twelfth defendants, all of whom were born before the death of 
the testator. Liladhur also left a widow, the sixteenth defendant. 

The testator also left him surviving his mother Jivibai (fourteenth 

defendant), his widow Shamavahu (thirteenth defendant), his daughter- 
in-law Monghivahu (fifteenth defendant), who is the widow of his prede- 
ceased son Karsandas. The plaintiff’s son Vallabhdas (fifth defendant) 
and his daughter Manekbai (sixth defendant) were also born before the 
death of the testator. The plaintiff's daughter Mongbibai (seventh 

defendant) and Manibai (eighth defendant) were born after the testator's 
death. Tbe first, third and fourth defendants have no issue. 

Under these circumstances various questions have arisen as to 
the true construction of the will, and it will be convenient to deal with 
them seriatim in their order. 

The main question, however, on which the construction of the 
different olauses of the will turns is whether the terms “ sons of sons,” 


(2) 15 B. 652. 

(5) 11 1. A. 164 (178). 
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1897 “daughters of sods,” “ widows of sods,” which occur [538] throughout 
Dec. 21. the will, denote a class, so that the gift to all of them would be wholly 

void, as only a very few members of the class were in existence at the time 

ORIGINAL of the testator’s death, or whether the gift to any of the members of the 
CIVIL, class who were in existence at the time of the testator’s death takes effect. 

Before expressing my conclusion upon this point I may at onco say that 

22 B 833. t h e cas0 h ag fo een argued before me on behalf of the various parties in 

an extremely friendly spirit with a desire so to construe the will, if that 
bo possible, as not to prejudice any members of the class who were 
intended to be benefited by tbe testator. Indeed, I may say that the 
efforts of counsel were directed to prevent the hardships that would 
arise if such a construction were to be put upon the various clauses of 
the will as to benefit only some members of the testator’s family to the 
exclusion of others standing in precisely the 9ame position. The question, 
therefore, before me is how far I can give effect to the desire of the parties 
by putting upon the clauses of the will the construction which is most 
equitable and which they all seem to desire. 

It is, of course, beyond doubt that the expressions “sons of sons” aod 
" daughters of sons ” must necessarily be treated as denoting a “class” as 
defined in Leake v. Robinson (1) and Jarman on Wills (4th Ed.), p. 268. 
The term “ widows of sons ” raises more difficulty ; but as Hindus are, by 
their law, permitted to marry and to have more than one wife at the same 
time, I must hold that they also form a “class.” It follows, therefore, 
that a gift to any of these three classes would be bad under the Tagore 
case (2), as some of the members of each of these classes were not in 
existence at the time of the testator’s death. 

The question, however, is whether, under the provisions of this will, I 
must or ought to hold the gift to be good in favour of suoh members of these 
three classes as were in existence at the time of the testator’s death to the 
exclusion of all the others as decided in Ram Lai v. Kanai Lai (3), 
Krishnanath v. Atmaram (4), Mangaldas v. Tribhovandas (5), Tribhovandas 
v. Ganqadas{ 6), and Krishnar w v. [539] Benabai (7). The principlel deduce 
from these authorities is that it is the primary duty of the Court so to con- 
strue the will as to carry out, as far as possible, the intentions of the testator, 
and that if the Court comes to the conclusion that tbe testator had the 
primary intention of benefiting all the members of a class, and if such 
intention fails by reason of its being void, yet if the Court can deduce a 
secondary intention that at least such members of the class should take 
as were in existence at the time of the testator’s death, then effect should 
be given to such secondary intention. For the purpose of ascertaining 
these primary and secondary intentions it is, of course, necessary to take 
all the material facts as to the testator’s family into consideration and to 
read the various provisions of his will as a whole. Adopting this test, I 
have come to the conclusion that in this case the testator intended to 
benefit all the members of tbe three classes as a whole and that he had 
no intention of benefiting any particular member of any of the classes in 
the event of the gift to the classes as a whole failing by reason of the 
Don-existence of some of the members at the time of the testator’s death. 
In other words, I can discover no indication whatsoever of the intention 
of the testator to benefit his three grandsons (fifth, ninth and tenth 
defendants) to the exclusion of his other grandsons by the same or other 


(2) 9 B.L. R. 877. (3) 12 0. 663. (4) 15 B. 543. 

(6) 18 B. 7. (7) 20 B. 571. 


(1) 2 Mer. 363. 
(5) 15 B. 652. 
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sons. Similarly I can discover no such indication in favour of his grand- 
daughters (sixth, eleventh aud twelfth defendants) to the exclusion of his 
other grand-daughters boro afterwards. Nor can I see any direct iutention 
to favour the sixteenth defendant to the exclusion of any other widows 
that Liiadhur might have left. No member of any of these three olasses 
is named, or specifically designated in the will, or referred bo in any 
manner whatsoever as to show that the teBtator had him specially in 
mind. This observation, of course, does nob apply to the fifteenth defend- 
ant for whom special provision has been made in the will and whose 
husband had died before the testator’s death. Reading the will as a whole 
I have come to the conclusion that the testator intended to benefit no 
members of the class unless he could equally benefit all of them whether 
born before or after his death. 

[640] Having made these general observations I will now proceed to 
construe the various clauses in their order. (His Lordship then decided 
the issues raised on the clauses of the will and continued; — ) 

Tne construction I have put upon the various clauses of the will 
makes some of its provisions absolutely void and that causes intestacy, 
but under the peculiar circumstances of the testator’s family it is clear to 
my mind that the intestacy will indirectly bring about practically the 
same results that the testator bad in view. Under the intestacy the 
testator’s five sons will inherit the property which must necessarily enure 
to the benefit of the testator’s grandsons and grand-daughters and the 
widows of the testator’s sons and grandsons, that is. for the benefit of 
the very persons whom the testator bad intended to benefit. If, on the 
other hand, I had held the provisions to be good and valid in favour of the 
few members of the three classes who were in existence at the time of the 
testator’s death, it is obvious that they would have absolutely taken the 
whole henefit of the estate and would have excluded many of those for 
whom the testator intended to provide. 

I record my findings upon the issues in accordance with the above 
conclusions and I direct that the costs of all parties should come out of- 
the estato as between attorney and client. 

Attorneys for the plaintiff Messrs. Thakurdas, Dharamsi a?ul 
Cama. 

Attorneys for the defendants : — Messrs. Little and Co. 


22 B. 340. 

ORIGINAL CIVIL. 

Before Mr. Justice Fulton. 

W. B. Stokes ( Plaintiff ) v. Soondeunath D. Khcte 
AND ANOTHER {Defendants) f'' [11th January, 1898.] 

Broker— Brokerage— Suit for brokerage— Contract effected by broker not carried out by 
purchaser — Quantum meruit. 

Tbe plaintiff was employed by the defendants as broker to sell certain property. 
The defendants' letter dated 3rd January, 1895, engaging him as [541] broker 
stated as follows : — “It is understood that the brokerage will be paid on receipt 
by us of the money, and that this transaction is to be completed within a 
fortnight from date.” The plaintiff negotiated with one PestODji Patel aDd his 
brother, who eventually agreed to become purohaBers. but stipulated for four or 
five months within which to pay the purchase-money. On the 1st February, 1895,. 

• Suit No. 455 of 1897. 
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tbe defendants, through the plaintiff, finally closed the contract with the 
purchaser?, one of tbe terms of which provided that Rs. 10,000 should be paid 
immediately, as earnest, and the balance (Rs. 27,000) of the purchase-money 
should be paid within four months. Tbe purchasers were, however, unable to 
pay tbe R'. 10,000 earnest-money and they banded to tbe defendants three 
Bank of Bombay shares as security for the performance of the contract. Odo of 
the purchasers shortly afterwards died. The defendants apparently abandoned 
tbe idea of enforcing tbe contract, and at the end of the year they returned to 
the purchasers’ family two of the Bank of Bombay shares, having (as they alleged) 
sold tbe third to defray the expenses which they had incurred in connection 
with the Transaction. The plaintiff 6ued to recover Rs. 1,500 as brokerage 
from the defendants. 

Held, that under the circumstances the plaintiff was Dot entitled to recover 
tbe Rs. 1,500, but only to a quantum meruit , there being no previous agreement 
as to tbe time when tbe brokerage was to be paid ; and that he was only 
entitled to a percentage (5 per ceot.i on the value of the shares whioh had been 
actually received by tbe defendants. Part of the business for which tbe plaint* 
tiff was employed was to find a solvent purchaser. 


[R., 15 O.L J. 40= 16 C.W.N. 753= 11 Ind. Cas. 820.] 


Suit for brokerage. The plaintiff alleged that by a writing dated the 
3rd January, 1895, he was employed by the defendants to procure a 
purchaser of their shares in the agency commission of the New Dholera 
Cotton Pressing and Ginning Company, Limited, and that for doing so he 
was to receive a brokerage of Rs. 1,500; that he had procured a purchaser 
and concluded a contract between him and tbe defendants, and he was, 
therefore, entitled to be paid his brokerage. He also claimed the said sum 
for work and labour under the ordinary money counts. 

The defendants pleaded that they were not bound to pay any broke- 
rage or commission to the plaintiff, as the purchase which he had negoti- 
ated had never been completed and the purchase-money had never been 
paid. 

The writing of the 3rd January, 1895, mentioned in the plaint, was a 
letter addressed by the defendants to the plaintiff and was as follows: — 

“ With reference to our talk re the sale of our shares in the agency 
commission of the New Dholera Cotton Press and Spinning Company, 
Limited, [542] we agree to let you have, as bonus or brokerage, the sum 
of Rs. 1,500 only, if you succeed in selling a twelve-anna9 share in the 
commission for shares of the value of Rs. 42,000 of the said company at 
par value. If not, you may sell a six-annas’ 9bare in tbe said commission 
for shares of the said company of tho value of Rs. 22,000 (sic) at oar value 
for which we shall be glad to let you have Rs. 750 for your trouble. It is 
understood that the brokerage will be paid on receipt by us of the money , 
and that this transaction is to be completed within a fortnight from date/’ 

It appeared that subsequently to the receipt of that letter the plaintiff 
negotiated with one Pestonji Patel and his brother Jamsetji, who eventually 
agreed to become purchasers. 

They, however, stipulated for four or five months within whioh to pay 
the purchase- money. On tbe 30th January, 1895, the defendants wrote 
to the plaintiff to inquire who the proposed purchasers were, and having 
obtained tbe information from the plaintiff they wrote the following letter 
next day to the plaintiff : — 

“ 31st January , 1895. 

“ To Messrs. Stokes & Co., 

Bombay. 

“ Dear Sirs, — With reference to your letters to us dated 21st and 
30th instant, informing us that Messrs. Pesbonji and Jamsetji Dadabhoy 
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Patel are willing to purohase from us a portion of our share in the agency 
commission and its emoluments of the New Dholera Cotton Pressing and 
Ginning Company, Limited, on certain conditions, we beg to inform you 
that we shall be glad to meet them on the following conditions ” *then 
followed the conditions, of which the following are material) : — 

“ (1) That they are to get a ten-annas’ share in the agency com- 
mission of the company on their taking up 74 shares of the said company 
of Rs. 500 each at par value, their Mr. Ratiial retaining the remaining 
six-annas’ share. 

“ (2) That a sum of Rs. 10,000 should be paid immediately down in 
cash as earnest-money; the balance of the purchase monoy, namely, 
Rs. 27,000. to be paid within four months from date whereon interest is 
to run in tbe meantime at Rs. 6 per cent., but at the same time that it 
should be open to Messrs. Patel to pay it up within that period.” 

On the following day the plaintiff wrote as follows to the defendants : — 

“ Dear Sirs, — We duly received yours of tbe 31st January and have 
submitted the contents to Messrs. Patel Brothers. The following items 
are their replies to yours *’ (the items are then set forth, but only the 
following is material) : — 

[843] “2. That Messrs. Patel Brothers are ready to pay cash money 

on the comDletion of the agreement and pukka transfer of the shares. 

' * * * * 

“ Awaiting the favour of your confirmation.” 

On tbe same day the defendants wrote as follows to the plaintiff 
aaoepting the terms of purchase : — 

“ 1st February, 1895. 

“ To Messrs. STOKES & CO., 

■ Brokers, Bombay. 

“Dear Sirs, — We beg to acknowledge your letter of date and to 
inform you that we confirm the terms mentioned therein, with the variation 
contained in the para, in the postscript. 

“2. As arranged personally with you, we shall request our solicitors, 
Messrs. Chitnis, Motilal and Malvi, to draw up the regular deed of 
agreement.” 

The Patels, however, were unable to pay the Rs. 10.000 earnest- 
money and they handed over to tbe defendants three Bank of Bombay 
shares as security for the performance of the contract. In May, 1895, 
Pestonji Patel died. 

No brokerage wa9 paid to the plaintiff, although (as he alleged) he re- 
peatedly applied for ifc. On the 2nd August, 1895, he wrote the following 
letter to tbe defendants : — 

“ I think it is now time you paid me my brokerage, seeing that the 
late Mr. Pestonji Patel (the purchaser) paid you five (sic) Bank of Bombay 
shares as a deposit. 

“You must know that as soon as the contract is finished, and deposit 
paid, I am entitled to my brokerage.” 

The defendants apparently abandoned the idea of enforcing the con- 
tract and at the end of tbe year they returned to tbe Patel family two of 
the Bank of Bombay shares. The third they sold for Rs. 1,300, in order 
(as they stated) to reimburse themselves for expenses which they had in- 
curred in the transaction. Before they bad returned the share, however, 
the plaintiff bad written the following letter, to the defendant : — 
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“ 7 th December , 1895. ' s' 

“ Dear Mr. Khote,— I met Mr. Patel's uncle yesterday. He want® 
you to hasten to return the shares. I informed him that whatever was 
done, my commission would be deducted first. 

[544] " Therefore I must ask you not to part with the shares until 
my commission is paid. I performed my part and I think you should 
square up now. I do not see why you should delay when you have the 
value in hand. Awaiting your reply.” 

The plaintiff now sued to recover Rs. 1,500 as brokerage. 

Bussell , for defendants.— The plaintiff is net entitled to any broker- 
age. The letter of 3rd January employing him clearly states that the 
brokerage is to be paid on receipt of the purchase-money. The defendants' 
object in making that arrangement was to secure a solvent purchaser. 
The purchaser procured by the plaintiff was not solvent and the purohase- 
money was never paid. The receipt of the purchase-money by the defend- 
ants was a condition precedent to the plaintiff’s right to demand his. 
brokerage. 

Kirkpatrick, for the plaintiff — A broker does not ordinarily guarantee 
the completion of the contract which be makes for his principal. His 
work is done when the contract is made. The plaintiff did what be agreed 
to do, and the defendants accepted the purchaser he found. He could not 
enforce the contract. The defendants could have enforced it, but appa- 
rently they did not try. They have lost their money by their own default. 
The plaintiff ought not to suffer. In any case the plaintiff was entitled 
to be paid his brokerage out of the shares deposited by the purchasers. 
The defendants instead of insisting on the purchase-money consented to 
receive them in place of it, i.e ., as security for it. He cited Fisher v. 
Drewetti. 1); Pricket v. Badger{ 2); Green v. Lucas(3)\ Rimmerw. Knowlesw t 
Municipal Corporation of Bombay v. Cuverji Birji(5). 


JUDGMENT. 

Fulton, J. — The plaintiff sues to recover brokerage on the sale of a 
certain agency commission belonging to the defendants. It appears that 
on 29th December, 1894, the defendants wrote to Mr. Stokes, asking him 
to find a purchaser, and said as follows : — As regards your bonus ot 
brokerage it would be much better if you made your demand, which, if 
deemed reasonable, I shall accept.” Some reply is stated to have been 
written, but the defendants’ papers are missing and plaintiff has no copy 
and it is [545] evident from the terms of the next letter that the amoun 
of the brokerage was proposed in conversation. On the 3rd January t 8 
defendants sent a letter to the plaintiff, in which they wrote as follows. 

“ With reference to our talk re the sale of our shares in the agency 
commission of the New Dholera Cotton Press and Spinning Company, 
Limited, we agree to let you have, as bonus or brokerage, the sum io 
Rs. 1,500 only if you succeed in selling a twelve-annas share in ® 
commission for shares of the value of Rs. 42,000 of the said company a 
par value. If not, you may sell a six annas’ share in the said commission 
for shares of the said company of the value of Rs. 22,000 at par va ^e. 
for which we shall be glad to let you have Rs. 750 for your T0X \ ‘ 
It is understood that the brokerage will be paid on receipt by us of 


(1) 48 L. J (Ex.) 32. 

(4) 30 L. T. (N. 8.), 496. 


(2) 1 C.B, (N.8.), 296. 
(6) 20 B. 124. 


(3) 33 L.T. (N.8.), 684, 
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money, and that* this transaction is to be completed within a fortnight 
from date." 

Subsequently terms were arranged with one Pestonji Patel, who 
Btipulated for four or five months for payment in his letter of the 18th 
January. On the 21st January, Pestonji signed a " bought note ” for 74 
.Shares for which payment was to be made on or before four or five 
months at his option. A ‘ sold note” in similar terms was presented to 
the defendant, but was not signed owing to the necessity of consulting 
certain directors. On 30th January, the defendants wrote to ask who 
Pestonji D. Patel and. others were ; and on the same day the plaintiff 
-wrote to say that the “ others" were Pestonji’s brother Jamsetji. 

On 31st defendants wrote agreeing to sell on the following conditions 
to Messrs. Pestonji and Jamsetji: — 

1. That they are to get a ten-annas’ share in the agency commis- 
sion of the company on their taking up 74 shares of the aforesaid company 
of Rs. 500 each at par value, their Mr. Ratilal retaining the remaining 
six-annas’ share. 

2. That a sum of Rs. 10,000 should be paid immediately down in 
■cash as earnest-money, the balance of the purchase-money, namely, 
Rs. 27,000, to be paid within four months from date whereon interest is 
,to run in the meanwhile at Rs. 6 per cent., but at the same time that it 
should be op9n to Messrs. Patel to pay it up within that period." 

There were also certain other conditions which for the purposes of 
this case it is not necessary to recapitulate. 

On the 1st February the plaintiff wrote to the defendants that 
Messrs. Pestonji and Jamsetji Patel agreed to take twelve annas in eighty 
shares, and were ready “ to pay cash money on the [546] completion of 
the agreement and pukka transfer of the shares. On the same day this 
proposal was accepted by the defendants. 

After this, difficulties arose. The Patel? were unable to pay the 
deposit of Rs. 10,000, and Pestonji, through his solicitors, gave three 
Bank of Bombay shares as security for his performance of the contract. 
About May Pestonji died. Then the defendants, apparently under some 
pressure, returned two of the Bank shares to Pesfconji’s grandmother, who 
claimed them and sold one for Rs. 1,300, out of which they re-imbursad 
themselves the expenses to which they had been put. The shares, it may 
be explained, stood in the grandmother’s name, but were received by the 
defendants with blank transfer papers sigDed by her. 

What the arrangements were about the payment of brokerage to 
Mr. Stokes it is difficult to say. The letter of the 3rd January, 1895, 
was clear. If that arrangement had held good, his brokerage was made 
conditional on the payment of the money by the purchaser. But it was 
argued, reasonably enough on his behalf, that the extension of time given 
for payment for the purchase-money necessarily implied some modification 
of this provision. Mr. Stokes says that Mr. Khote had verbally promised 
to pay the brokerage when the deposit of Rs. 10,000 was received, but 
apparently he thought himself entitled to the amount as soon as the 
agreement with the Patels was negotiated. On the other band, Mr. Khote 
says he only promised to pay a proportionate part of the brokerage on 
Rb. 10,000 being received, and he considered that as the Patels never 
carried out their agreement, the plaintiff was nob entitled to anything. It 
is very difficult to say, for certain, that any agreement on the subject was 
come to, or that the matter was ever discussed with any precision. No 
■reference to such discussion is mentioned in letters K or L in whioh plaintiff 
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claimed payment. In the circumstances I think the plaintiff can only 
recover a quantum meruit, there being no precise agreement as to the 
time when his brokerage was to be paid. Whether the condition about 
payment was inserted in the defendants’ letter of 3rd January in specia 
reference to Patel as stated by the defendants, or without such special 
reference as contended on behalf of the plaintiff, is not very material. 
That condition, I think, [547] clearly showed that the defendants only 
intended to pay brokerage in case a solvent purchaser was procured. 

Mr. Kirkpatrick relied on the cases of Pricket v. Badger (1), Rimmer 
v Knowles (2), Green v. Lucos (3), Fisher v. Drewett (4) to show that, in 
the words of Lord Justice Bramwell io Fisher v. Drewett , the current 
of modern opinion is to the effect that those who bargain, to receive 
commission for introductions have a right to their commission as soon 
as they have completed their part of the bargain, irrespective of what 
may take place subsequently between the parties.” But, after all, neither 
this case nor the others referred to above— any more than the case of the 
Municipal Corporation of Bombay v. Cuverji (5)— is really in point. If 
the bargain is merely that the broker is to introduce the purchaser, and 
effect an agreement between him and the seller, it is clear that he is 
entitled to he paid when his part of the transaction is performed. But in 
each case I think the nature of the contract must be carefully considered, 
and if part of the business for which the broker is employed is to find a 
solvent purchaser, he will not, I think, be entitled to his brokerage till he 

ha9 done 60. . - 

Now in the present case it seems that the stipulation m the letter o 

the 3rd January, that the brokerage was only to be paid when the money 
had been received, governed the whole of the subsequent dealings between 
the parties, and showed that the broker to the extent of his brokerage was 
to be answerable for the solvency of the purchaser. And I think that even 
when the terms of the sale were modified, and payment was deferred, 
Mr. Stokes, if he wished to get rid of this liability, ought to have got the 
matter clearly settled. Instead of this itis evident that nothing was definitely 
settled, and it was left in doubt whether he was to be paid m full or pro- 
portionately when the deDOsit of Rs. 10,000 was made. Doubtless if the 
contract with the Patels had fallen through, as in Pricket v. Badger and 
Green v. Lucas and Fisher v. Drewett , through the default of the defendants, 

the plaintiff would have had a strong case for the recovery of the whole 

of his commission ; but here this was not the case. It is clear that t 
[548] defendants were anxious and willing to sell, and their failure to 
so was due not to their own but to the default of the purchaser introduced 

by the plaintiff. It was said they ought to have sued Pestonji or his ie n ai 
representatives, but the defendant Khote says that be knew id was useles 
to do so, and there is no evidence to contradict him. Wha eve 
agreement between the defendants and Stokes was, it oannot e sugge 

that it in any way required them to involve themselves in litigation, 

possibly of a hopeless nature. , , 

Then it was urged that at any rate they ought not to have sunen 

ed the two Bank shares deposited with them. There is, m • . ,gi 

this contention. The Patels had deposited them as security for the fuim 

ment of their contract, and the circumstances under ^ hlch ssitv 

surrendered to the grandmother have not been shown. Tbe 1 g 


(1) 1 C.B. (N.8.) 296. 
(4) 48 L. J. (Ex.), 32. 


(2) 80L.T. (N.S.) 496. 
(5) 20 B. 124. 


(3) 83 L.T. (N.8.) 68*- 
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for fchis surrender was not apparently sufficient to prevent the defendants 
insisting on retaining one share for their own expenses; and if they 
were entitled to do so I cannot see why they were not equally entitled 
to keep the other two. The Patels had handed them over to them as 
seourity for the performance of their contract with the grandmother’s 
authority to transfer signed in blank, and it is doubtful whether she was 
egally entitled to have them back. In the absence of all evidence as to 
ow Peatonji got the shares from her, I think the presumption is that the 
defendants were, at law, entitled to retain them, having obtained possession 
bona fide , and to the extent of the value of these shares the purchasers 
weresolwsnt. ( Vide Contract Act, a. 108.) To that extent, then, the 
plaintiff seems entitled to his remuneration of 5 per cent, not on the 
whole bargain, bufc on the portion of it which the defendants could have 
enforced against the purchasers. The value of these three shares may be 
set down at Rs. 3,900, as one of them was sold for Rs. 1,300. There 
will be a decree for plaintiff for Rs. 195. Both parties being eaually 
responsible for the vagueness of the contract, and neither party being, in 
my opinion, wholly right about it, I make no order as to costs. 

Decree for plaintiff. 

Attorney for the plaintiff Mr. M. N. Sakhlatvala. 

Attorneys for the defendants -.—Messrs. Bicknell , Merwanji and 
Motilal. 


22 B. 549. 

[549] CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


IMPERATRIX V . Sadashiv Narayan Joshi.* [23rd July, 1896.] 


Criminal Procedure Code ( Act X of 1882 ),ss. 528,497 —Transfer of case -Notice to accused 
—Bail— Order admitting to bail not revisable by District Magistrate— Practi:e. 

An order under s. 528 of the Criminal Procedure Code (Act X of 1882) 
transferring a case for inquiry or trial from one Magistrate to another ought not 
to be made without notice to the aocused. 


An order admitting an accused person to bail made by a Magistrate is not 
revisable by a District Magistrate. If the latter considers the order wrong, he 
can refer it to the High Court. 


£F., 14 C.P.L.R. 190 091) ; R., 6 Bom.L.R. 856 (858) ; 4 Bur.L.T. 70 = 12 Cr.L.J. 244 
= 10 Ind. Cas. 774 ; 9 Cr.L J. 407 = 6 M.L.T. 14 ; 11 Cr.L.J. 150 = 4 Ind. Cas 
1025 = 3 P.R. 1910 (Cr.) = 164 P.L.R. 1910 = 35 P.W.R 1909 (Cr.) ; 28 P.R'1902 
(Cr.) = 10 P.L.R. 1903; U.B.R. (1904), 1st. Qc., Crim. Pro. Code., p. 15 • 
17 M.L.T, 164 = (1915) M.W.N. 181.] F 


Application for revision under 8. 4:35 of the Code of Criminal 
Procedure (Act X of 1882). 

The petitioner was charged with theft of property in a dwelling-house, 
and was sent up by the police to the First Class Magistrate at Poona. An 
application was made to the Magistrate to release him on bail on the 
grounds ( inter alia ) that he was a “ man of a respectable family, and a man 
of rioheB, and it was nob possible that he would commit theft,” and also 
that the evidence would clearly exonerate him from the charge- The 
Magistrate under s. 497 of the Criminal Procedure Code (Act X of 1882) 
made an order admitting him to bail. 

• Application lor Revision No. 127 of 1896. 
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1896 This order being brought to the notice of the District Magistrate, he, 

July 23. without giving any notice to the accused, transferred the case from the 
Court of the First Class Magistrate to that of the City Magistrate, recording 

CRIMINAL the following order : — 

REVISION. “ The District Magistrate is of opinion that the reasons given in the 

Magistrate, First Class's order, dated 18th June, 1896, under s. 497, 

22 B. 849. Q rimioal Procedure Code, do not justify the release of the accused on 
bail, aud that the Magistrate’s action shows a tendency to treat the accused 
with undue leniency.” 

The petitioner applied to the High Court to set aside this order. 

Daji Abaji Kharc and Vinayak Vishnu Ranade, for the petitioner.— 
They referred to In the matter of Ratanji Premji (1) , Imperatrix v. 

Mulubhai Bavaji (2). 

[550] Rao Saheb Vasudev J. Rirtikar (Government Pleader), for the 
Crown— The District Magistrate had authority to transfer the case at any 
stage under s. 528 of the Code of Criminal Procedure (Act X of 1882). If 
the order is bad for want of notice to the accused, the District Magistrate 
should be directed to rehear the matter after giving notice, as was done in 
the ca 96 of Re Petition of Mahadu Sadashiv (3). 


JUDGMENT. 

Parsons, J— The District Magistrate transferred this case under 
a 528 of the Code of Criminal Procedure (Act X of 1882) from the 
Magistrate, First Class, to the Court of. the City Magistrate for the 
following recorded reasons : — " The District Magistrate is of opinion 
that the reasons given in the Magistrate, First Class s order, dated 18th 
June, 1896, under s. 497, Criminal Procedure Code, do not justify the 
release of the accused on bail, and that the Magistrate’s action shows a 
tendency to treat the accused with undue leniency.” We reverse the 
order of transfer because. 

1. It was Dassed apparently ex proprio motu, and certainly without 
any notice being given to the accused, and it is, therefore, illegal : see Iw 
the matter of Ratanji Premji (1) ; Imperatrix v. Mulubhai Bavaji (2) ; in 
the matter of Teacotta Shekdar (4). 

2. The discretionary power vested in a Magistrate by s. 4! 97 of the 
Code was not revisable by the District Magistrate. If the District Magis- 
trate considered the order wrong, he could have referred it to this Court. 
He ought not to have made a transfer the mode of giving effect to m 
opinion that the order was wrong. 

It is a ground of transfer that a fair and impartial trial cannot be had 
in a Court, but no authority has been showD to us to the effect tna * 
transfer is justified on the part of the Crown because the Magistrate s 
action in exercising a jurisdiction vested in him by law, viz ., .releasing 
accused person on bail, shows a tendency to treat the accused wit un 


leniency. 

We may express a hope that Magistrates will be always lenient 
accused persons, at any rate until they are convicted. 

Order reversed. 




(1) Cr. Ruling 32 of 1889 (Rat. Unr. Cr. 0. 474). 

(2) Cr. Ruling 21 of 1893 (Rat. Unr. Cr. 0. 655). 
(8) Or. Ruling 4 of 1892 (Rat, Unr. Or. 0. 690). 


(4) 8 0. 393, 
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[581] APPELLATE CIVIL— FULL BENCH. 

Before Sir C. F. Farran , Kt., Chief Justice , Mr. Justice Ranade, 

Mr. Justice Fulton and Mr. Justice Hosking. 

VASUDEO Vishnu Manohar ( Original Defendant ), Appellant v. 
RAMCHANDRA VlNAl’AK Modak ( Original Plaintiff), Respondent. * 

[18th November, 1896.] 

Hindu law— Adoption— Adoption by widow of a predeceased son oj owner after the estate 
had vested in the daughters of the deceased owner — -Assent of a minor daughter in 
whom the estate had vested to the adoption — Ratification by the minor on attaining 
years of discretion — Adoption invalid— Acquiescence not equivalent to consent. 

On the death of one Vishnu his estate vested in his two daughters, one of whom 
was a minor. 8ix months after Vishnu’s death his daughter-in-law Savitri 
(widow of his predeceased son) adopted the plaintiff. It was alleged that the 
daughters consented to the adoption. 

Held, that the adoption wa9 invalid, as the minor daughter could not give such 
a consent to it as would operate to divest her of her estate. 

Per PULTON and Hosking, JJ.— Subsequent assent to an adoption cannot 
give it validity if it was invalid when made. 

Per RANADE, J. — The adoption of the plaintiff was invalid for the double 
reason that Savitri had no power to adopt, as she was not the widow of the last 
male holder, and the nearest heirs, the daughters of the deceased Vishnu, were 
not proved to have given their consent to the divesting of the estate which had 
come to them by inheritance, in favour of Savitri or the plaintiff. 

Mere presence at the ceremony and the absence of any objection might imply 
an acquiescence, but mere acquiescence is not equivalent to consent. 

[R., 29 B. 400 = 7 Bom. L.R. 405; 29 B. 4l0 (414) = 7 Bom. L. R. 436 ; 33 M. 228 = 4 
Ind. Cas. 386 = 7 M.L.T. 236.] 

Appeal under s. 15 of tbe Amended Letters Patent against the 
decisiou of the Division Bench confirming the decree of T. Walker, 
Assistant Judge of Ratnagiri. 

The plaintiff claimed to recover certain property which originally 
belonged to one Vishnu Modak, who died in 1874. He alleged that he 
had been validly adopted by Savitri, tbe widow of Vishnu’s predeceased 
son, and in virtue of that adoption he claimed the property. 

[552] The facts appear from the following table : — 

Vishnu, died 1874 


Vinayak, died 1873 Dwarki Godi 

— Savitri adopted 
plamtifi after 
ViBhnu’s death. 

Vishnu at his death in 1874 left only two daughters, Dwarki and 
Godi (a minor), and a daughter-in-law, Savitri, the widow of his prede- 
ceased son Vinayak, The plaintiff was adopted by Savitri after Vishnu’s 
death. 

The defendant pleaded that the adoption was invalid, having been 
made by an unfconsured widow without the consent of the other members 
of the family, and that the right to the property in Buit had passed to, 
and was vested in, other persons prior to the plaintiff’s adoption. 


1896 

Nov. 18 , 

FULL 

Bench. 

22 B. 681 
(P.B.). 
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The Fubordinate Judge rejected the claim. 

On appeal by the plaintiff, the Assistant Judge of Ratnagiri found 
that the plaintiff was Vinayak's adopted son and succeeded both to his 
property and to Vishnu’s. He, therefore, reversed the decree and allowed 
the claim. 

The defendant having preferred a second appeal, the High Court after 
hearing arguments sent down the following issue for a finding : — 

“ Is plaintiff the adopted son of Viuayak and entitled, as such, to 
inherit the property of Vishnu ? ” 

The Judge (M. P. Khareghat) found that the plaintiff was the adopted 
son of Vinayak and that he was entitled to inherit the property of Vishnu. 
He further held that the adoption took place with the consent of Dwarki 
and Godi, the latter of whom ratified her act after she attained majority. 

The above finding having been certified, the case came on for argument 
before the Division Bench consisting of Parsons and Candy, JJ. 

Daji A. Khare appeared for tbe appellant (defendant). 

Gancsh K. Deshmukh appeared for the respondent (plaintiff). 

[553] Parsons, J. — I accept the finding of the lower Court that 
Dwarki and Godi consented to the adoption. It is one of fact, and no 
illegality has been shown to justify interference. 

As the widow bad not attained puberty, tonsure would not be required. , 

The only other objection raised to the validity of the adoption rests 
cn the proposition that Savitri, as tbe widow of Vinayak, the predeceased 
son of Vishnu, had no power to adopt after tbe death of Vishnu and tbe 
vesting of the estate in Dwarki and Godi. As, however, Dwarki and Godi 
consented to the adoption and to the divesting of their inheritance, I 
consider that objection unsound. It is directly contrary to our recent 
decision in Babu Anaji v. Batnoji (l). As my colleague differs, tbe decree 
appealed from is confirmed under s. 575 of the Code with costs. 

Candy. J. — The question is whether plaintiff’s adoption was valid. 

In my opinion it was not. 

At Vishnu’s death tbe estate had vested by inheritance in Dwarki 
and Godi. Vinayak was not the last mal6 holder. The adoption was f 
not made by the widow of any previous holder. Vinayak was not a 
holder at all. “ Under no other circumstances will an adoption made to 
one person divest tbe estate of any one who has taken that estate as heir 
of another person ” — Mayne’s Hindu Law, s. 179, p. 210 (5th Ed.). This 
is tbe principle on which the decision of this Court was given in Krish- 
narav v. Shankarrav (2) and in Shri Dharnidhar v. Chinto (3). In Babu 
Anaji v. Batnoji (l) a contrary decision would appear to have be3n given. 

In that case the learned Judges ruled that “ for the purposes of inheritance 
the adoption may be considered as relating back to the death of the 
adoptive father, divesting all estates which have during the intermediate 
period become vested as it were conditionally in another. See Baje 
Vyankat.rav v. Jayavantrav (4) ; Mayne’s Hindu Law, s. 171.” I cannot 
find the word9 underlined in the case quoted. Mr. Mayne’s remarks 
in s. 171 must be read with those in the subsequent paragraphs. 

[554] With regard to “ tbe assent of those capable of giving the 
validating assent ” it must be remembered that the need of the kinsmen s 
sanction does not arise from their right in tbe property, but from their 
family relations to the widow (see the authorities collected at p. 128 of 


(1) 21 B. 319. (2) 17 B. 164. (3) 20 B. 250. (4) 4 B.H.C.R.A.C.J. 191. 
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15 Bom.). Here the assent of the two girls Dwarki and Godi 
would not oonfer validity on an adoption which was otherwise invalid. 
From the moment that Vishnu died, and his estate wa3 vested in his 
daughters, the right of his daughter-in-law, Savitri, to adoDt for the 
purposes of inheritance was at an end. See judgment of West, J\, in 
Keshav v. Govind (1) and Shri Dharnidhar v. Ghinto quoted above. 
What would have been the position of the parties had Savitri adopted 
plaintiff before Vishnu’s death and with his assent as bead of the family, 
it is unnecessary to enquire. I cannot hold the adoption of the plaintiff 
to be valid without going contrary to the decisions in Krishnarav v. 
Shankarrav (2) and Shri Dharnidhar v. Ghinto (3) and the numerous 
authorities quoted in those two cases. As my learned colleague holds 
that the adoption was valid, and would accordingly confirm the decree 
of the lower appellate Court, that decree will stand. 

The Judges having thus differed, and the decree of the Assistant 
Judge having been confirmed under s. 575 of the Civil Procedure Code 
(Act XIV of 1882), the defendant appealed under s. 15 of the Amended 
Letters Patent. 

Daji A. Khare, for the appellant (defendant). — The adoption was 
invalid ab initio, because the authority of Vinayak’s widow to adopt came 
to an end after Vishnu’s death, and the daughters could nob by their 
consent give authority to adopt. Alter Vishnu’s death the estate vested 
in his daughters, and when the estate vests in another person, the power 
of a widow to adopt comes to an end. 

Ganesh K. Deshmukh , for the respondent (plaintiff). — The finding of 
the Judge as to the consent of Dwarki and Godi to our adoption is a 
. finding of fact. Godi was at the time of the adoption a minor, but she 
never disputed the adoption after attaining majority. Estoppel applies to 
minors. An estate [555] although vested can be divested in three ways. 
See Mayne’s Hindu Law, para. 179. 

The cases referred to in the following judgments were cited and 
discussed during the argument. 


1896 

NOV. 18. 

Full 

Bench. 

22 B. 551 * 
(F.B.). 


JUDGMENT. 

Farran, a J. — I am of opinion that the adoption of the plaintiff by 
Savitri in this case was invalid upon the ground that Godi, in whom jointly 
with Dwarki the estate was vested, was a minor at its date and could not 
for that reason give such a consent to it as would operate to divest her of 
her estate or as a waiver of it in favour of the boy adopted by Savitri. 
Such a consent, whatever view of the law upon this subject mav be taken, 
was, I think, clearly necessary to validate the adoption. The Acting 
District Judge was of opinion that though Godi could not by reason of her 
minority validly consent to the adoption, yet she subsequently ratified it 
by her conduct ; but the adoption must, in my opinion, have been either 
valid or invalid at the time when it took place, and its validity cannot 
depend upon the subsequent action of Godi : see West and Biihler, p. 1099. 

In this view it becomes unnecessary for me to express an opinion in 
this appeal between the conflicting views, which the learned Judges in 
the Division Court expressed, upon the effect which the consent of the 
person, in whom the estate is vested in the case of a divided family, has 
an validating what would otherwise be an invalid adoption, or as to 


(I) 9 B. 94, (3) 17 B. 164. (3) 20 B. 250, 
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whether the case of Babu Anaji v. Ratnoji (1) following Rupchand v. 
Rakhmabai (2) was rightly decided, When that decision was arrived at, 
the case of Annammah v. Mabbu (3) was not brought to our notice, nor 
was I aware of the dictum of the Court in Shri Dharnidhar v. Chinto (4) 
I shall, therefore, feel at liberty to consider the principle of that decision 
when it again arises and calls for determination. I cannot, however, as at 
present advised, bring myself to consider that tbe question involved in ifr 
has been impliedly decided by the Privy Council, or that the decision in 
Babu Anaji v. Ratnoji {supra) is at variance with any judgment of their 
Lordships. So far as I am aware, their [556] Lordships have not consi- 
dered or expressed an opinion upon the question : see Rally Prosonno v. 
Gocool Chunder (5). Tbe result, however, is that in my opinion the appeal 
in this case should be allowed, the decree of the lower appellate Court 
reversed, and tbe plaintiff’s suit dismissed with costs throughout on the 
plaintiff. 

Ranade, J. — I agree with Mr. Justice Candy in holding that 
the adoption of the respondent plaintiff is invalid for the double reason 
that Savitri had no power to adopt, as she was not the widow of the 
last male holder, and the nearest heirs, the daughters of the deceased 
Vishou, are not proved to have given their conseut to tbe divestiDg of 
the estate which had come to them by inheritance in favour of Savitri 
or the respondent. Savitri, as tbe widow of a predeceased son of 
VisnDU, had no right bo the property of Vishnu, which devolved on 
Vishnu’s daughters as bis only heirs. At the time when the adoption took 
place six months after Vishnu’s death, his property had become vested 
in his daughters as his sole heirs, and Savitri had only a right to main- 
tenance. Her adoption of the respondent-plaintiff could not, therefore, 
confer on the plaintiff any right to the property of the last male bolder. 
The principle of this decision was laid down by their Lordships of the 
Privy Council in Mussumat Boobun Moyec Debia v. Ram Rishore (6) and 
has been affirmed by their Lordships in Padmakumari Debi v. Court of 
Wards (7) and Thayammal v. Vcnkatarama (8). Tbe Madras High 
Court followed this same principle in Annammah v. Mabbu (3). In our 
own Presidency, this same view has been given effect to by a series of 
rulings commencing with Rupchand v. Rakhmabai{2)\ Ramji v. Qhamau{9)\ 
Kheshav v. Govind (10); Chandra v. Gojarabai (11) ; Rrishnarav v. Shan- 
karrao (12). 

The facts of the case reported in Gayabai v. Shridharacharya (13) are 
exactly in point, for there, as here, it was held that if the [557] last male 
holder was separated from bis brothers, his daughters would succeed as 
heirs, and tbe widow of a predeceased son of the last male bolder could 
not make a valid adoption without the consent of the daughters. 

This brings us to tbe consideration of the second question, whether 
tbe daughters Dwarki and Godi gave their consent in the present case. 
One of the daughters was only twelve years old, and the other twenty-five, 
and they were present on tbe occasion of the adoption. The Court of first 
instance held that such presence would not amount to consent. The lower 
Court of appeal at first refused to go into this question, as the original 
defendants were strangers, and did not claim under any of the alleged heirs. 

(1) 21 B. 319. (2) 8 B.H.O.R. A.CJ.J. 114. (3) 8 M.H.O.R. 108. 

(4> 20 B. 250. (5) 2 C. 295 (307). (6) 10 M.I.A. 279. 

(7) 8 C. 302. (8) 10 M. 205. (9) 6 B. 498. 

• (10) 9 B. 94. (11) 14 B. 463. (12) 17 B. 164. 

(13) P.J. (1881), p K 145. 
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On remand from this Court, it inquired into this issue, and found that 
though their qonsent was never personally taken at any time, yet as they 
did not object at any time, and are shown to have taken part in the cere- 
mony, this was proof of their substantial consent to the adoption. The 
District Judge has relied ohiefiy on the authority of the ruling in Rupchand 
v. Rakhmabaii l), where consent was held to be proved. The party giving 
her consent was a major, and had herself taken part, in oelebrating and 
proclaiming the adoption. This can hardly be asserted of the two daughters 
in the present case, one of whom was admittedly a child twelve years old. 
Mere presence at the ceremony, and the absence of any objection, might 
imply an acquiescence, but it has been ruled that mere acquiescence is not 
equivalent to consent — Ramamani Ammal v. Kulanthai Nate h ear { 2) and 
Rungama v. Atchama (3). 

Under these circumstances the finding of the lower Court of appeal, 
that the daughters must be held to have consented, cannot be accepted as 
a binding adjudication of fact. On the whole, I feel satisfied that the 
adoption in this case was void for want of legal power in the adoptive 
mother Savitri to make a valid adoption, and that, this defect was not cured 
by the consent of the real heirs. 

FULTON, J. — As Godi was only twelve at the time of the adoption 
she was, I think, incompetent to give an assent thereto such [558] as to 
satisfy the requirements of justice alluded to iu Mr. Justice Melvill’s judg- 
ment in Rupchand v. Rakhmabai (1). The adoption, therefore, cannot be 
upheld having regard to the decision in Gayabai v. Shridharacharya (4). 
for there seems no authority for holding that subsequent assent can give 
validity to an adoption which was not valid when made. It is unnecessary, 
then, to discuss the question whether, after the estate has passed by inheri- 
tance to a daughter or other heir of the last made holder, the widow of a 
predeceased co-parcener can adopt to her husband with the assent of the 
heir in whom the estate has vested. 

I think, therefore, the decrees of the Assistant Judge and the Division 
Bench must bo reversed and the claim rejected with costs on plaintiff 
throughout. 

HOSKING, J. — I agree in holding the adoption invalid on the grounds 
that Godi being at the time only twelve years of age was unable to give 
such an assent as would bind her, and that the adoption being ab initio 
invalid could not be made valid by any subsequent ratification by Godi on 
attaining years of discretion. 

Accordingly I concurjn reversing the decree of the Division Bench. 

Decree reversed. 


(1)8 B.H.G.R. A.C.J. (119) 114. 

(3) 4 M.I.A. 1. 
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APPELLATE CIVIL— FULL BENCH. * 

Before Sir C. F. Farr an, Kt., Chief Justice , Mr. Justice Parsons , 

Mr. Justice Ranade, Mr. Justice Fulton and Mr. Justice Hosking. 


Ramciiandra BhagavAN ( Original Defendant ) , Appellant v. 

Mulji Nanabhai ( Original Plaintiff), Respondent .* 

[24th November, 1896.] 

Hindu law — Widow — Adoption — Motive— Inquiry as to motives in making adoption 

irrelevant. 

Held by a Full Bench (Hosking, J., dissenting) that in the Bombay Presi- 
dency, a widow having the power to adopt, and a religious benefit being oaased 
to her [559] deceased husband by the adoption, any disoussion of her motives in 
making the adoption is irrelevant. 

[F„ 23 B. 78S (799) ; R , 31 M. 446 ; 16 Bom.L.R. 663.] 

SECOND appeal from the decision of Gilmour McCorkell, District 
Judge of Ahmedabad, confirming the decree of Khan Saheb Nowroji 
Bvraraji, Subordinate Judge of Umrebh. 

Suit by a reversioner to set aside an adoption alleged to be made by a 
widow from improper motives, and to recover possession of property. 

The plaintiff was the nearest reversionary heir of one Bhagavanbhai 
Naranji who died in the year 1836. Bhagavanbhai left a widow Bai Har- 
kore and a minor son Motilal, the latter of whom died in 1839 while still 
a minor. Shortly after Motilal’s death the widow Bai Harkore quarrelled 
with the plaintiff and gave the management of her affairs to her own rela- 
tives. Litigation took place between her and the plaintiff in which the 
plaintiff was successful. In March, 1888, she adopted the defendant and 
on the 12th July, 1888, she died. 

In March, 1894, the plaintiff filed this suit against the defendant to 
set aside his adoption and to recover the property to which he had 
succeeded on Bai Harkore’s death. The ground on which the plaintiff 
sought to invalidate the adoption was that “ it was made maliciously, 
wrongfully and in anger with the intent to injure the rights of the plaintiff 
and to deprive him of his lawful inheritance.” 

Tbe Subordinate Judge allowed the claim, holding that the adoption 
had been made from improper motives. 

On appeal by tbe defendant the Judge confirmed the decree. 

The defendant having preferred a second appeal to the High Court, it 
came on for hearing before a Division Bench consisting of Farran, C. J.» 
and Parsons, J., who referred the matter to a Full Bench. The following 
is the referring judgment : — 

Farran, C.J.— The plaintiff, as the next reversionary heir of 
Bhagavanbhai, aod of his infant son Motilal after the death of Bai Harkore, 
widow of Bhagavanbhai, sued to recover possession of a house and room at 
Umreth from the defendant Ramcbandra, [560] the adopted son of Bai 
Harkore, and to have the adoption of the latter declared invalid and set 
aside. 

Bai Harkore died on the 12th July, 1888. The suit was brought on 
the 3rd March, 1894. The adopted son had thus been nearly six years in 
possession of tbe property after the death of Bai Harkore and during that 
time had been recognised by the ca9te as tbe son of Bhagavanbhai. 

• Second Appeal, No. 273 of 1896. 
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There was no ground for disputing the factum of the adoption, or that 
the requisite ceremonies to give it full efficacy had been performed, and 
both the lower Courts have so found. The ground on which the plaintiff 
sought to invalidate the adoption was that “ it was made maliciously, 
wrongfully, and in anger with the intent to injure the rights of the plaintiff 
and to deprive him of his lawful inheritance.” It has to be determined, in 
aeeond appeal, whether the plaintiff is entitled to set aside the adoption 
and to recover the property. 

The Subordinate Judge found the following facts which the District 
Judge has adopted as the basis of his judgment. Bhagavanbhai died in the 
year 1836, leaving his widow Bai Harkore and a minor son Motilal, who 
•died still a minor about three years after his father. Soon after Motilal’s 
death Bai Harkore became on unfriendly terms with the plaintiff, her 
husband’s cousin and the next heir Pranshankar. Bai Harkore’s affairs 
were thenceforth managed by her relations Surajram Sanmukh and Ganpat 
Sanmukh, the defendant’s natural father and uncle respectively, both of 
whom resided with her. On the 24th of October, 1873, Bai Harkore 
executed a mortgage in favour of Sanmukh, and on the 24th August. 1875, 
she made a will in favour of Surajram and Ganpat. The plaintiff and 
Pranshankar filed a suit in 1876 to have the mortgage and will declared 
invalid and not binding on the reversionary heirs of Bhagavanbhai. The 
plaintiff obtained a decree in that suit in their favour. It was confirmed, 
in second appeal, on the 31st January, 1881. 

On the 5th March, 1888, Bai Harkore adopted the defendant Ram- 
chandra, the son of Surajram. A distant relative of Bhagavanbhai and 
Revashankar, the son of Pranshankar, were present at the adoption, and 
the latter signed the deed of adoption. The [561] Subordinate Judge 
thinks that he could not have understood the full significance of his action. 
There were sons of other cousins of Bhagavanbhai from amongst whom Bai 
Harkore could have adopted a son. Bai Harkore died about four months 
after the adoption. She was a very old woman and infirm, but mentally 
capable of adopting a son. From these facts the Subordinate Judge drew 
the conclusion which he states in the following words : — 

It is, therefore, proved beyond a shadow of a doubt that Bai Harkore 
had owed an unquenchable grudge against the plaintiff since 1839 until she 
died, that she was all this time under the influence of her own relatives, who 
were impecunious, who attended upon her and nursed her, and who were 
maintained by her, and her sole aim in the latter part of her old age was to 
reward and benefit her own relatives, and that on her previous attempts 
towards that having failed, she took a boy of their own family in adoption 
only four months before she died in furtherance of her original motive. * 

* The plaintiff must be, therefore, held to have succeeded on clear 
evidence in discharging the heavy burden which lay on him in proving that 
the adoption in question was made with the sole object of benefiting her 
own relatives and defeating the interest of the plaintiff, and that she was 
not inspired in the performance of the act by the sense of the paramount 
religious duty of benefiting her husband’s soul.” 

On the issues he found that the defendant’s adoption was invalidated 
by reason of its having been made maliciously and in anger. The District 
Judge in appeal laid down only one issue — “ Is it proved that the adoption 
of bbe defendant was made capriciously and maliciously” — which he found 
■in the affirmative. It considerably detracts from the value of bis finding 
that he has assumed as the basis of it that there was no religious necessity 
'for Bai Harkore’s adopting a son. He says : “ Bai Harkore's husband died 
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in A.D. 1836. He left a minor son, who was competent; to perform all 
the religious ceremonies connected with the obsequies of bis deceased 
father. No religious necessity can be shown why Bai Harkore should at 
any timo after her husband's death adopt a son to him. This undoubt* 
edly would hS.ve been so if the son had reached majority and acquired 
full coremouial competency, but as he did not acquire this competency the 
religious duty of Bai Harkore to adopt a son still we think continued. 
This is indeed one of the principal grounds upon which the widow of a 
husbaud who has left a son who dies [562] subsequently without heirs in 
the lifetime of the widow is allowed to adopt to her husband — Gavdappa, 
v. Girimallappa (l). The finding, however, remains, and the important 
question which it raises calls for determination. 

We agree with the view taken in Mahdbleshvar v. Durgabai (2) that 
notwithstanding that this Court has in several cases assumed that the- 
Courcs are at liberty to consider the motives of a widow in making an 
adoption, there has been no decision upon the point and the question is 
still open. We ourselves incline to the opinion that it ought to be held 
that the presumption that a widow has acted from a due sense of her 
religious duty where such exists ought to b9 deemed an irrebuttable 
presumption. It appears to us to be most dangerous to allow the right to 
property to depend upon the view which civil Courts may take of 
the motives which operate upon the mind of a Hindu lady making an 
adoption. From the same facts different Courts may and often do 
draw the most opposite inferences. In the present case the facts which 
we have set out might lead rather to the inference that the adopting 
mother selected the boy to be adopted on account of her affection 
towards the family from which she chose him than to the conclusion 
that she adopted him out of a feeling of ill-will towards the plaintiff, 
the evidence of which is drawn from a written statement affirmed by 
her about seven years before the adoption, which rather shows that- 
she considered the plaintiff to be unfriendly to her than that she was- 
at enmity with him. That the lady had not her religious duty in view 
there can be no positive proof. 

The question i9 so important having regard to the frequency with 
which it has of late arisen, and the contrary view to that to which our 
opinion inclines has been so frequently assumed in the judgments of this 
Court, that we consider that the matter ought to be considered by a 
Full Bench. 

We, therefore, refer to a Full Bench the following questions : 

1. Whether (in this Presidency) in the case of a widow having the 
power to adopt and a religious benefit being caused to her [563] deceased 
husband by the adoption, any discussion of the adopting widow s motives 

in making the adoption is not irrelevant? . 

2. Whether if such an adoption can be referred to proper religious 
motives, the Courts ought not to presume that the widow performed t e 

ceremony of adoption from such motives ? . _ 

The reference was argued before a Full Bench consisting of iarran,. 

C. J., and Parsons, Eanade, Fulton and Hosking, JJ. mu n b 

Gokuldas K. ParekK for the appellant (defendant).--The Uourj 

cannot inquire into the motives of a widow in making an adoption. u a 
cases of adoption, the husband receives the spiritual benefit of the aaop ion 
and, therefore, the question of motive is immaterial. The tex 00 


(1) 19 .13. 331 (337). 


(2) 22 B. 199. 
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have nowhere laid down that an adoption should be held illegal, because 
the motive of the widow in making the adoption was improper. Unless 
a, widow is specially prohibited from making an adoption, she has the 
right to adopt in this Presidency. By adoption as by marriage a person 
not born in the family is brought into it. A marriage cannot be set aside, 
or held invalid, because of the motives of the parents of the bride or 
bridegroom. So neither can an adoption. It would be impossible to 
ascertain the motives of an adopting widow. It would be dangerous to 
make the validity of an adoption depend upon such considerations — Maha- 
bleshvar v. Durgabai (1) ; Bhimawa v. Sangava (2) ; Patel Vandravan v. 
Patel Manilal (3). 

Govardhanram M. Tripathi, for the respondent (plaintiff). — The ques- 
tion raised in this case has never been considered by the Courts. It was 
incidentally raised in The Collector of Madura v. Moottoo Ramalinga (4). 
No doubt where kinsmen consent to an adoption, the motives of the widow 
in adopting need not be considered. But a widow may not act from mere 
oaprice or from other improper motive. For instance she should not 
adopt a mere stranger if a boy in the husband’s family is available for 
adoption. A widow can adopt a 3branger only when there is no kinsman 
available — West and Buhler, up. 974, 975, 1018 to 1022 ; Mandlik’s Hindu 
Law, p. 57; Bhagubai v. [564] Kalo Venkajii 5); Rakhmabai v. Radliabai (6); 
Narayan Babaji v. Nana Manohar (7) ; Rupchand v. Rakhmabai (8) ; 
Bhagvandas v. Rajmal (9) ; Alahobleshvar Fondbav. Durgabai (1) ; Ramji v. 
Ghamaui 10) ; Vithoba v. Bapu (11) ; Patel Vandravanv, Patel Manilal (12). 
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JUDGMENT. 

FARRAN, C.J. — I have had an opportunity of reading the several 
judgments which my learned colleagues are about to deliver, and I agree 
with the majority of them that the first question referred for our opinion 
should be answered in the affirmative. I adhere to the view expressed in 
Mahableshvar v. Durgabai (1) that the Judicial Committee of the Privy 
Council has left the question open in Rajah Vellanki Venkata v. Venkata 
Rama (13) and consider that it is incumbent upon us now to solve it for this 
Presidency. After the best consideration which I have been able to give 
to the question, and it has occasioned me much thought, I have come to 
the conclusion above expressed. 

The doubt which I have mainly felt is whether in so deciding we are 
not running counter to an assumption so long and consistently made in 
the judgments of this Court as to have become an integral part of the 
law which we are called upon to administer. That doubt is, however, 
considerably lessened, if not entirely removed, by a consideration of the 
circumstance referred to in the judgment of my learned colleague Mr. J ustice 
Fulton that in no case (for I do not consider Bhagubai v. Kalo Venkaji(5) 
•to be an exception) has an adoption made by a widow been successfully 
impeached in this Court on the ground of its having been made capriciously 
and from a corrupt motive. The Court has, it appears to me, felt that the 
ascertainment of the exact motives which actuate a Hindu lady in making 
an adoption is beyond its kin, and being, therefore, unable to find in the 
affirmative on the issue as to caprice, has always been compelled to affirm 

(1) 22 B. 199. (2) 22 B. 206. (3) 15 B. 565. 

(41 12 M.I.A. 397. (5) P.J. (1875), p. 45. (6) 5 B.H.O.R. A.O.J. 181. 

(7) 7 B.H.C.R, 153 (172). (8) 8 B.H.C.R, A.O.J. 114, (9) 10 B.H.C.R, 241 (257). 

(10) 6 B. 498. (11) 15 B. HO. (12) 15 B. 578. 

(18) 4 I. A. 1 (14); 
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the validity of adoptions assailed on that ground. When we turn to the 
case of Rakhmabaiv. Radhabaii 1), the judgment [565] in which forma 
the basis upon which the above assumption is founded, we see that neither 
in the texts nor in the auswers of the Shasbris nor in the judicial prece- 
dents upon which that judgment rests is it suggested that it is thedaty of 
the Court to inquire into the motives which actuate a Hindu lady when 
she adouts a son to continue the line of her husband in a divided family. 
The assumption made iu the judgment, that such a duty devolves upon the 
Courts, rests entirely upon the oft-quoted passage in the judgment of the 
Privy Council in the Ramnad case which their Lordships have comment- 
ed on and explained in Rajah Vcllanki v. Venkata Rama , and, but for the 
passage, presumably would not have found its way into it. Under these 
circumstances I feel that we ought not to treat that assumption as law 
binding upon the Court. For the rest I concur in the judgments whioh my 
colleagues who agree with me are about to deliver and generally for the 
reasons given by them, to which I feel that I cannot usefully add anything. 
To hold otherwise would, I think, in effect be to substitute [in this Presi- 
dency the approval of the Court of an adoption, for the assent of kinsmen 
required in the Madras Presidency to its validity, for which, I think,, 
no warrant exists. 

PARSONS, J. — I answer the first question in the affirmative. In the 
case of Sri Raghunadha v. Sri Brozo Kishore (2) their Lordships of the 
Privy Council say : “ It is impossible not to see that there are grave social 
objections to making the succession of property — and it may be in the 
case of collateral succession... the rights of parties in actual possession — 
dependent on the caprice of a woman subject to all the pernicious influ- * 
ences which interested advisers are too apt in India to exert over women 
possessed of, or capable of exercising dominion over, property. It seems, 
therefore, to bo the duty of the Courts to koep the power (of adopting) 
sfcricMy within the limits which the law has assigned to it.” We have, 
therefore, to see how far the law has limited the power of a widow in a 
divided family to adopt. The case of a widow who has the express per- 
mission of her husband to adopt presents no difficulty. The case above 
[566 J cited is an authority showing that she can adopt whomsoever she 
pleases from among those capable by Hindu law of beiDg adopted. In 
cases where there is no express permission given to adopt, bub no actual 
prohibition or restriction of the exercise of the right placed on it by the 
husband, the law as laid down by the Courts on this side of India (differ- 
ing no doubt from that in force elsewhere) is that she may adopt whom- 
soever she chooses and that she does not need to obtain the assent of her 
husband’s kinsmen to her adoption ; but the Judges have added a proviso 
that the act of adoption must be done by her in the proper and bona fide 
performance of a religious duty and neither capriciously nor from a corrupt 
motive. It is the use of these last words which has caused the present . 
reference. Granting the truth of the saying as a precept of morality, the 
point is, Are tho Courts to be the Judges of her motives? I think not, 
and I can find no authority for the proposition that a Court can 
ever question the motives of a person who does an act that he has 
an absolute right to do. The power of a widow to adopt at all must be 
ascribed to the fact that her husband has either expressly or impliedly 
allowed her to adopt. If he has not exercised his right either of prohi- 
bition or restriction, then it seems to me to follow necessarily that she is 

(I) 5 B H.C.R. 4.O.J. 181. (2) 3 I. A. 154 (193). 
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loft free and unfettered to exercise her own ohoico in the mabter. I oan 
make no difference between permission by express terms and permission 
by implication ; in either case there is permission and the result is the 
same. Whenever the widow has this power to adopt, aDy enquiry into 
her motives must be irrelevant, for her action is that of a person who 
does what she has the right to do. Where, however, she has not this full 
power, but is obliged to obtain the consent of other persons to her action, 
the case seems to me to be very different. Even in such a case, however, 
I conceive, motives would be quite irrelevant if the consent of all the 
persons whose consent was requisite bad been obtained. The point only 
arises where the consent of some has been obtained, and the question is 
whether that consent is binding od the others. In such a case the Privy 
Council say : “ There should be such evidence of the assent of kinsmen as 
suffices to show that the act is done by the widow in the proper and bona 
fide performance of a religious duty and [567] neither capriciously nor from 
a corrupt motive,” and again ” there should be such proof of assent on 
the part of the sapindas as should be sufficient to support the inference 
that the adoption was made by the widow, not from capricious or corrupt 
motives, or in order to defeat the interest of this and that sapinda, but 
upon a fair consideration by what may be called a family council, of the 
expediency of substituting an heir by adoption to the deceased husband ” 
— Rajah Vellanki v. Venkata Rama (1). These rulings can only apply to 
the case of an adoption by a widow who is obliged to obtain the assent of 
her husband’s kinsmen, but who has obtained the assent of some one or 
more and not of all of them. In such a case the motives of the assent- 
ing kinsman or kinsmen would be relevant and, if fraudulent, would invali- 
date the adoption. See Karunabdhi Gancsa v. Gopala Ratnamaiyar (2). 
They cannot be applicable to the case where no consent of kinsmen 
is required, and where no family council need be called or consulted. I 
think, therefore, that the learned Judges of this Court wrongly applied 
the language of the Privy Council in the Ramnad case to the case of a 
widow who had in herself full and free power to adopt. I think in the latter 
case her motives in adopting are wholly irrelevant, as irrelevant, in fact, 
as they would be if the Courts were enquiring into a will disposing of her 
property made by her under a right vested in her. 

RanaDB, J. — My reply to both the questions is in the affirmative. 
The widow of a separated householder, who adopts a son to continue the 
line of her husband, performs this act under an express or implied author- 
ity from her husband, and presumably her exercise of this right, indepen- 
dently of the wishes of reversionary heirs, must be as free as if the 
husband himself effected the adoption. It was, however, contended by 
Mr. Goverdhanram that this analogy did not hold good, inasmuch as the 
widow’s power of alienation by will or by gift inter vivos is subjected to 
restrictions, which find do place in respect of the powers of disposal 
enjoyed by her husband. This circumstance, however, is due to the 
limited nature of her interest as a Hindu widow for purposes of enjoyment. 
When she disposes of the [568] estate to satisfy her husband’s debts or 
other necessary purposes, her power of alienation is admittedly not subject 
to similar restrictions, and it is this last analogy which must regulate the 
freedom of her choice when she adopts a son to her husband. 

This freedom of choice, moreover, follows as a necessary consequence 
from the fact that, in Western India, the necessity of express authority 

(1) 4 I.A. 1 (14). (2) 7 I. A. .173. 
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from the husband, or of the assent of kindred, is not recognized as essen- 
tial. The principal case — Collector of Madura v. Moottoo Ramalinga (1) 
— in which their Lordships of the Privy Council laid down that the 
widow’s choice must not be influenced by capricious or corrupt motives, 
came from the province of Madras, where the restrictions on the widow’s 
choice are more strictly enforced. The remarks of their Lordships in 
the Rnmnad case no doubt suggested the observations to the same effect 
first made in Rakhmabai v. Radhabai (2) and subsequently alluded 
to in Bhaoubai v. Kalo Venkaji (3), Ramji v. Ghamau (4), Rupchand v. 
Rakhmabai (5), Keshav v. Govind (6). Following, however, tbe observations 
mado by their Lordships in more recent judgments — Sri Raghunada v. Sri 
Brozo Kishore (7) and Rajah Vellanki v. Venkata Rama (8) — in which 
tiiey have stated that their remarks in the Ramnad case were not intended 
to justify an inquiry into the widow’s motives to see if she was moved by 
caprice in making her choice, this Court has in Patel V andravan v. Patel 
Manilal (9) ruled that when the motives were mixed, the presumption was 
very strong in favour of the widow having acted from a sense of religious 
duty and this view has been further given effect to in Bhimawa v. Sanya- 
wa (10) and Mahableshvar v. Durgabai (11) where improper motives were 
sought to be established by proof of alleged ill-will or personal advantage. 
These decisions virtually leave but little scope for an investigation into the 
motives which may possibly influence the widow to effect an adoption. 

[569] It may be, moreover, observed that the person who suffers 
most by an adoption is the widow herself, for she becomes thenceforward 
only a member of the family entitled to receive maintenance from the 
adopted son. It is not likely that she would wantonly or capriciously 
run such a risk to spite her reversioners. Caprice in the matter of adoption 
can have reference only to the choice of strangers, and the time when this 
choice may be made. It has, however, been frequently ruled that the 
adoption of an asogotra stranger in preference to nearer sagotra relations 
is not prohibited by the Hindu law, and this rule has been laid down 
both for Brahmins and Sudras — Dharma v. Ramkrishna{ 12) ; Raje Vyan- 
katravv. Jayavantravi 13) ; Lakshmappa v. Ramavai 14). Tbeir Lordships 
of the Privy Council have also ruled that the injunction to adopt 
the nearest kinsman has only a moral obligation, being directory and not 
mandatory — Srimati Unia Deyi v. Gokoolanund Das (15) ; Bhyah Ram 
Singh v. Bhyah Ugur Singh (16). 

As regards the delay in making the choice, the postponement of the 
adoption for twenty-five or thirty years was held not to be an index of a 
capricious choice — Girioiva v. Bhimaji (17). 

On the whole, therefore, both on grounds of analogy and principle, 
it seems to me that, in Western India, in the case of a widow of a 
separated Hindu, adopting a son to continue the line of' her husband, 
any discussion of the adopting widow’s motives, is irrelevant, and that, if 
the act can be referred to proper religious motives, the Courts ought to 
presume that she was influenced by these motives and not by caprice. 

Fulton, J. — The question “whether in this Presidency in tbe case 
of a widow having the power to adopt and a religious benefit being-caused 


(1) 12 M.I.A. 397. (2) 5 B.H.O.R. A.C.J. J81. 

(4) 6 B. 498. (5) 8 B.H.O.R. A.C.J. 114. 

(7; 3 I. A. 154. (8) 4 I.A.l. 

(10) 22 B. 206. (11) 22 B. 199. 

(13) 4 B.H.O.R. A.C.J. 191. 

(15) 5 I. A. 40. (16) 13 M.I.A. 373. 
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to her deceased husband by the adoption any discussion of her motives 
in making the adoption is not irrelevant ” is one which involves conside- 
rations of some difficulty. 

In the Ramnad case (l), their Lordships of the Privy Council in 
dealing with an adoption governed by the law of Southern [970] India, 
after pointing out that in an undivided family the assent of the father- 
in-law or, in default of him, of all the brothers would be required to supply 
the want of positive authority from the deceased for an adoption by his 
widow, continued as follows : — 

Where, however, as in the present case, the widow has taken by 
inheritance the separate estate of her husband there is a greater 
difficulty in laying down a rule. The power to adopt when not actually 
given by the husband can only be exercised when a foundation for 
it is laid in the otherwise neglected observance of religious duty as 
understood by Hindus. Tbeir Lordships do not think there is any 
ground for saying that the consent of every kinsman, however remote, 
is essential. The assent of kinsmen seems to be required by reason 
of the presumed incapacity of women for independence rather than the 
necessity of procuring the consent of all those whose possible and reversion- 
ary interests in the estate would be defeated by the adoption. In 
such a case, therefore, their Lordships think that the consent of the 
father-in-law, whom the law points as the natural guardian and venerable 
protector of the widow would be sufficient. It is not easy to lay down an 
inflexible rule for the case in which no father-in-law is in existence. Every 
such case must depend on the circumstances of the family. All that 
can be said is that there should be such evidence of the assent of kinsmen 
as suffices to show that the act is done by the widow in the proper and 
bona fide performance of a religious duty and neither capriciously nor from 
a corrupt motive.” 

In Rakhmabai v. Radhabai (2), in which the judgment of this Court 
was delivered by Sir R. Couch very soon after the decision of the Ramnad 
case , bis Lordships remarked as follows: — ‘‘Upon tbe review which we 
have made of the authorities applicable in this uart of India we are of 
opinion that, in the Maratha country wherein the property in question in 
this suit is situate, a Hindu widow may without the permission of her 
husband and without the consent of his kindred adopt a son to him if 
the act is done by her in the proper and bona fide performance of a 
religious duty and neither capriciously nor from a corrupt motive.” 

[671] In Narayan Babaji v. Nana Manohar (3) Chief Justice Westropp 
referred to this passage in Rakhmabai v. Radhabai, but added, ” How this 
may be, it is unnecessary for us now to express any opinion.” 

In Rupchand v. Rakhmabai (4) Mr. Justice Melvill in referring to the 
same case said : “ The decision in Rakhmabai v. Radhabai and tbe author- 
ities on which it is based may be accepted without hesitation as showing 
that in the Maratha country a widow in whom the estate is vested may 
show by other evidence than tbe assent of a responsible kinsman that (to 
use the words adopted by the learned Judges from the decision of the Privy 
Counoil above referred to) tbe act of adoption was done by her in the 
proper and bona fide performance of a religious duty and neither capri- 
ciously nor from a corrupt motive.” 
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In Bhagvandas v. Zto/maMl) Chief Justice Westropp said : “It has 
even been held here that the consent of the kinsmen of the husband is not 
essential to adoption by a widow if the act be done in the bona fide 
performance of a religious duty and neither capriciously nor from a corrupt 
motive.” 

The next case in order of time which it is necessary to notice is 
Bhagubai v. Kalo Venkaji (2) which isoof importance as it is the only 
case to which we have been referred in which apparently an adoption was 
successfully attacked in this Court on the ground under consideration.. 
But this case is not a satisfactory precedent to roly on, for the reasons on 
which the Court acted are not very clearly stated aDd, though their Lord- 
ships hold that the validity of the adoption set up was not proved in that 
proceeding, they intimated that it was not to be understood that they 
pronounced definitely against it if it should come into question in a regular 
suit. 

In Ramji v. Ghamau (3) Chief Justice Westropp again referred to the 
passage from Rakhmabai v. Radhabai, but merely for the purpose of show- 
ing it to be inapplicable to the case under consideration. 

[572] In Mr. Justice Candy’s decision in Vithoba v. Bapu (4) will be 
found an exhaustive discussion of the authorities on adoption by widows. 
It was held that in a united family an adoption made by a widow with 
the assent of her father-in-law, being the head of the family, was valid 
irrespective of her motives. 

In Patel Vandravan v. Patel Manilal{5) Sargent, C. J., after referring 
to the remarks in Rakhmabai v. Radhabai and to the views of the Privy 
Council expressed in the R amnad case and in Rajah Vellanki v. Venkata 
Rama (6) said : ” This would seem to imply, as Mr. Mavne appears to 
have understood the remark of their Lordships (see p. 113), that where 
the assent of sapindas has been obtained it must be presumed that the 
widow acted from proper motives and it was so held in Vithoba v. Bapu. 
Where, however, the assent of sapindas is not required, as in this Presi- 
dency, where the family is divided, then there will only be the ordinary 
presumption that the widow has performed a duty from proper motives, 
and the onus lies heavily on him who seeks to set aside the adoption on 
the ground of corrupt motive.” 

Excepting the case of Bhagubai v. Kalo Venkaji all the above cited 
cases have been referred to in the judgment delivered by Farran, O.J., 
in Mahableshvar Fondba v. Durgabai (7), but I have thought it necessary 
once more to recapitulate them in order to show clearly the difference 
between the view expressed in Patel Vandravan v. Patel Manilal and the 
dictum in Rakhmabai v. Radhabai as explained in Rupchand v. Rakhma- 
bai. In the latter case it appears to have been assumed that it was for 
the widow to show by some evidence that the adoption was performed as 
a religious duty, while in Patel Vandravan v. P&tel Manilal the burden of 
proof was thrown heavily on the party impugning the adoption. 

Now it must be remarked that if we except the case of Bhagubai v. 
Kalo Venkaji , which is of doubtful authority, no case has been referred to 
in which this Court has ever set aside an adoption by a widow having 
express or implied authority from her [573] husband to adopt on the 
ground that she was acting under the influence of improper motives. 

(1) 10 B.H.C.R. 241 (257). (2) P. J. (1875), p. 45. (3) 6 B. 498 (500). 

(4) 15 B. 110. (5) 15 B. 665 (577, 579). (6) 4 I.A. 1. 

(7) 22 B. 199. 
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It i8 true that the Court has frequently expressed the opinion that the 
widow when adopting must be actuated by proper motives, but it has never 
•determined how those motives are to be ascertained. 

In Southern India, we know, on the authority of the Ramnad case , 
■that the assent of kinsmen is held sufficiently to evidence the correctness 
of the widow's motives. Here, however, no such settled rule prevails. 
Mr. Govardhanram endeavoured to show that although in this Presidency 
assent of kinsmen was not essential, there should be some evidence of good 
motive such as might be furnished by the selection of the nearest sapinda, 
or the approval of the oaste, or the Government, or the relatives. But he 
was unable to refer to any clear authority on the subject, and the very 
vagueness of the suggestions shows that they could not form a rule for the 
guidance of the community. The fact is that Hindu law as applied in this 
Presidency does not appear to lay down any rule by which the bona fides 
of the widow can be ascertained, and under these circumstances the 
Court, I think, cannot supplement the law by making such a rule. A 
definite rule such as prevails in Southern India may be desirable. Adoptions 
can safely be made with reference to it, and the check which it imposes on 
the oapriceof widows may be beneficial. But here there is no rule of the 
kind, and I do not think the Court can by way of substitute attempt to 
dive into the secrets of the widow’s mind in order to ascertain what her 
real motives were. In some cases the facts may be such as to justify the 
Court in presuming that bad motives had influence in the widow’s mind, 
but who can ever say that she was not also influenced by good motives ? 
Worldly desires often creep in and suggest the performance of religious 
duties, but it would usually be very rash in any given case to say that 
they were the only cause of action. For years a widow may have neglected 
her duty to her husband and at last she may have adopted one of her own 
relatives in preference to his ; but no one in this world can say for certain 
that religion and a desire to benefit his soul, accompanied possibly by a 
feeling of compunction for her past neglect, may not have had some in- 
fluence in leading her to adopt, although the more apparent cause [574] may 
be the desire to benefit her own family and prevent the estate from going 
into the possession of the sapindas whom she dislikes. In the case now 
under consideration the widow who made the adoption has been dead some 
years, and we are asked to uphold the finding that she was acting solely 
from motives other than religious. But it seems to me manifest that such 
a finding cannot be come to with any certainty, as the widow alone knew 
what her motives were, and inferences on the subject are very apt to be 

•erroneous. 

An enquiry of this sort certainly incurs the danger adverted to in 
Rajah Vellanki v. Venkata Rama (1) of introducing “ into the considera- 
tion of these cases of adoption nice questions as to the particular motives 
operating on the mind of the widow. ” As, however, the Hindu law of 
this Presidency has not prescribed any criterion of these motives, I do 
not think the Courts are justified in introducing one which must from 
the very nature of the case work almost as capriciously as the widow’s 
mind. If the general sentiment of the Hindu community had required 
that the widows in divided families should be controlled in matters of 
adoption, the feeling would ere now have been crystallized in some definite 
<rule as in Southern India. But the fact that no such rule exists shows 
that the law as here administered leaves the propriety of the adoption to 

(1)4 I. A. 1(14). 
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the widow's discretion and, though it expects her to act discreetly, it doe* 
not prescribe any means of limiting her exercise of the powers conferred 
on her. 

Tho mattor seems summed up in the answer quoted in Rakhmabai ▼. 
Radhabai (1) of eight Poona Shastri9 to the question, “Can a woman 
adoDt a son after her husband’s death without his order for the purpose, 
given on his death-bed ?” The reply was, “ It may be done, and it is tbe- 
best way, by the consent of the father and other relations within tho 
seventh degree, and of the caste. It is also done without any order or 
consent at all ” 


Linder the circumstances I think that the first question must bo 
answered in the affirmative and that the second question, therefore, does 

arise. 

[575] HOSKINO, J — Upon the two questions referred by tho 
Division Bench I find as follows : — 

1. In fch is Presidency in the case of a widow having th*' power to 
adopt, and a religious benefit being caused to her deceased husband by 
the adoption, discussion of the adopting widow's motives in making tho 
adoption is not irrelevant. 

2. If such an adoption can be referred to proper religious motives, 
there is nevertheless no irrebuttable presumption that the widow perform- 
ed the ceremony of adoption from such motives. 

I come to these conclusions with much reluctance, but it appears to 
me that to decide otherwise would be to alter what has been for many 
years the recognized law in this Presidency. 

In 18G8 a Full Bench consisting of Couch, C. J., and Newton and 
Warden, JJ., after very full consideration of the authorities said : 
" Upon the review which we have made of the authorities applicable to 
this part of India, we are of opinion that in the Maratha country, wherein 
the property in question in this suit is situate, a Hindu widow may, 
without the permission of her husband, and without the consent of his 
kindred, adopt a son to him, if the act is done by her in the proper and 
bona fide performance of a religious duty, and neither capriciously nor 
from a corrupt motive” — Rakhmabai v. Radhabaii 1). The condition qualify- 
ing the power of adoption is expressed in the words used by tbe Judicial 
Committee of the Privy Council in the case of The Collector of Madura v. 
Moottoo Ramalinga (2) known as the Ramnad case , but the Judges remark 
that the judgment in that case does not determine what is the law in tbi9 
part of India, and they base their ruling on the law applicable to tbe 
Maratha country. This statement of the law as to the limitations upon » 
widow’s power to adopt in this Presidency has since been frequently 
referred to in judgments of this Court a9 authorities — Rupchand v, 
Rakhmabai (3) ; Bhagvandas v. Rajmal (4) ; Bhagubai v. Kalo Venkaji (5) ; 
Ramji v. Ghamau (6); Giriowa [576] v. Bhimaji (7) ; Patel Vandravanv- 
Patcl Mam la l (3). See also Mayne’s Hindu Law, 5th Ed., 9. 118 . 

In Narayan Babaji v. Nana Manohar (9) and in Bhagvandas 
Rajmal (4) Sir Michael Westropp refers to the ruling in Rakhmabai ▼. 
Radhabai with some doubt, hut the nature of the doubt is shown by tbe 
same learned Chief Justice’s judgment in Ramji v. Ghamau. There 


(1) 5 B.H C.R.A.C J. 181 (188. 191). 
( 3 ) 8 B.H.C.R. A.C J. 114 (119). 
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(7) 9 B. 08. 

(9) 7 B.H.O.R.A.C.J. 153 (172). 
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Bir Michael Westropp giving the judgment of a Full Bench, hfeld that in the 
Maratha country “ the widow of a Hindu, dying with male issue, may, if 
her husband were separated from his family in estate, adopt without any 
express authority from him (if he have nob prohibited her from so doing 
•or otherwise implied his intention that she should not adopt) ; and without 
the consent of his relatives,” and his Lordship expressed concurrence with 
the remarks of Melvill, J„ in Rupchand v. Rakhmabai. Mr. Justice Melvill 
there says : “ The decision in Rakhmabai v. Radhabai, and the authorities 
on which it is based, may be accepted without hesitation as showing' that 
in the Maratha country a widow in whom the estate is vested may show 
by other evidence than the assent of a responsible kinsman that (to use the 
words adopted by the learned Judges from the decision of the Privy Council 
above referred to) the act of adoption was done by her in the proper and 
bona fide performance of a religious duty, and neither capriciously nor from 
a corrupt motive.” 

In 1876 the Judicial Committee in Rajah Vellanki v. Venkata Rama (l) 
explained what their Lordships had said in the Ramnad case as to a widow 
adopting in the proper and bona fide performance of a religious duty. 
“Their Lordships think it would be very dangerous to introduce into the 
consideration of these cases of adoption nice questions as to the particular 
motives operating on the mind of the widow, and that all what this Com- 
mittee in the former case intended to lay down was that there should be 
such proof of assent on the part of the sapindas as should be sufficient to 
support the inference that the adoption was made by the widow, not from 
capricious or corrupt motives, or in order to defeat the interest of this or 
that sapinda, but [577] upon a fair consideration by what may be called 
a family council, of the expediency of substituting an heir by adoption to 
the deceased husband. If that be so, there seems to be every reason to 
suppose that in the present case there was such a consideration, both on 
the part of the widow and on the part of the sapindas ; and their Lordships 
think that in such a case it must be presumed that she acted from the 
proper motives which ought to actuate a Hindu female, and that, at all 
events, such presumption should be made until the contrary is shown.” 

Commenting upon this decision Mr. Mayne in his work on Hindu 
Law, 5th Ed., paragraph 116, says : “ It does not seem quite clear, even 

now, whether their Lordships are of opinion that the motive which operates 
upon the mind of a widow in making an adoption can be material 
upon the question of its validity, where she has obtained the necessary 
amount of assent : that is, whether evidence would be admissible which 
went to show that the widow was indifferent to the religious benefits 
supposed to flow from an adoption to her husband, or even disbelieved 
in the efficacy of such aD adoption ; and that her real and only 
object in making an adoption was to enhance her own importance and 
position, and to prevent the property of her late husband from passing 
away to distant relations.” Mr. Mayne is of opinion that the Judicial Com- 
mittee did not intend to lay down that such evidence would be material 
or admissible. I am unable to agree in the view taken by Mr. Mayne. 
If the Judicial Committee had held that there was an irrebuttable pre- 
sumption that a widow, who had obtained the assent of other members of 
the family upon a fair consideration of the expediency of substituting an 
heir by adoption to the deceased husband, had acted from the proper 
motives which ought to actuate a Hindu female, their Lordships would. 
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not;, I think, have said that, at all events, such presumption should be made 
until the contrary is shown. And if where the assent of sapindas ia- 
necessary, the presumption in favour of the widow acting from proper 
motives is not irrebuttable, still less can there be such a presumption where 
the widow requires no assent. 

If it be proved that the main motive of a widow in this Presidency in 
making an adoption was mere caprice or was corrupt, [578] then, though 
the adoption might in part be attributed to a religious motive, the adoption 
would, I think, be invalid. The following remarks of the Judicial Commit- 
tee in Sri Ragunadha v. Sri Brozo Eishore (1), although made with 
reference to the need of the assent of kindred, are, I think, important in 
considering the present questions. Their Lordships say : " It may be the 
duty of a Court of Justice administering the Hindu law to consider the 
religious duty of adopting a son as the essential foundation of the law of 
adoption ; and the effect of an adoption upon the devolution of property 
as a mere legal consequence. But it is impossible not to see that there 

are grave social objections to making the succession of property . 

dependent on the caprice of a woman, subject to all the pernicious influences 
which interested advisers are too apt in India to exert over women, pos- 
sessed of, or capable of exercising dominion over, property. It seems* 
therefore, to be the duty of the Courts to keep the power strictly within 
the limits which the law has assigned to it.” ■ 

In this Presidency the law as it has been interpreted for maDy years 
has declared that a widow in making an adoption must neither act capri- 
ciously nor corruptly. The judgment of the Privy Council in the Bamnad 
case was at first understood to throw upon the widow the onus of proving 
the absence of capricious or corrupt motives. 

In Patel Vandravan v. Patel Manilal Sir Charles Sargent and 
Mr. Justice Candy after considering the judgments of the Privy Council in 
the Bamnad case and in Rajah Vellanki v. Venkata Rama say : “ Where, 
however, the assent of sapindas is not required, as iu the Presidency, tfbere 
the family is divided, then there will be only the ordinary presumption that 
the widow bas performed a duty from proper motives, and the onus lies 
heavily on him who seeks to set aside the adoption on the ground of 
corrupt motive.” The learned Judges also held that in this matter, apart 
from local or caste custom, there is no reason for drawing any distinction 
between Gujarat and the Maratha Country properly so called. 

In my opinion the learned Judges gave the fullest effect which ought 
to be given to the late judgment of the Judicial Committee. 

[579] Doubtless the decision of my learned colleagues simplifies the 
administration of the law on a different matter, but I am unable to see 
with them the main point at issue before us as an open question. 

Upon the answer of the Full Bench, the Division Bench reversed the 
decrees of the Courts below and dismissed the suit. 

Decree reversed. 
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Jurisdiction — The Bombay Revenue Jurisdiction Act ( X of 18761, s. 11 — Suit against 
Government— Practice— Procedure— Appeal from an order of a Revenue officer — 
Presentation of such appeal. 

All that s. 11 of the Bombay Revenue Jurisdiction Aot (X of 1876) requires is 
that the appeal referred to therein shall be presented. When, therefore, the only 
appeal allowed by law against a certain order of the Collector lay to the Commis- 
sioner, and such appeal was presented. 

Held, that the plaintiff was not bound to wait for a reply before filing his Buifc 
against Government. 

[R., 22 B. 583 (589) ; 36 B. 325 = 14 Bom.L.R. 332 = 15 Ind. Cas. 617.] 

Appeal from the decision of F. C. O. Beaman, District Judge of 
Thana. 

The facts as alleged by the plaintiff were as follows : — 

Plaintiff was the vataudar khot of the village of Ambdosi in the Thana 
District. 

Before the passing of Bombay Act I of 1865, the khots of the village 
used to receive from tbe tenants ardhal (half the crop) of rice lands and 
tirdhal (one-third of the crop) of varkas lands. 

[580] After that Act came into force the Revenue authorities altered 
the amount payable to the khot and required him (the plaintiff) to pass a 
k&bulayat in accordance with the new arrangement. 

The plaintiff, however, refused to pass a kabulayat for 1892-93 in the 
proscribed terms, and insisted on recovering bis dues according to the usual 
custom. 

On the 31st October, 1392, the plaintiff made an application in this 
matter to the Collector of Thana, but the Collector rejected this application 
and ordered plaintiff’s village to be attached if be failed to pass the 

kabulayat in tbe prescribed form. 

Plaintiff thereupon passed the required kabulayat under protest. 

On the 16th November, 1892, plaintiff presented an appeal from the 
Collector’s order to the Revenue Commissioner. 

As no reply was received from the Commissioner, plaintiff petitioned 
Government ou 2nd July, 1893, but tbe petition was returned for want of 
a copy of the Commissioner’s decision. 

Hence the present suit, which was filed on the 28th November, 1893. 
The plaintiff prayed (1) for a declaration that the kabulayat obtained from 
him by the Revenue authorities for 1892-93 was null and void ; (2) for a 
declaration that he was not liable to pass similar kabulayats in future 
years; and (3) for a perpetual injunction restraining defendant- plaintiff 
from attaching the plaintiff’s village in case of his refusal to pass such a 
kabulayat. 

Section 11 of the Bombay Revenue Jurisdiction Act (X of 1876) is as 
follows : — 

" 11. No Civil Court shall entertain any suit against Government on 
aooount of any aot or omission of any Revenue officer unless the plaintiff 
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first proves that previously to bringing his suit he has presented all such 
appeals allowed by the law for the time being in force as within the period 
of limitation allowed for bringing such suit it was possible to present. 

The District Judge raised the following preliminary issue 

“ Has plaintiff shown that he has presented all such appeals allowed 
by the law in force {viz., ss. 203 and 204, Bombay Land Revenue Code, 
1879), as it was possible for him to present within the time allowed by law 

for the suit?” 

[581] On this issue the District Judge recorded the following finding 
and dismissed the suit : — 

" After taking time to consider the matter, I am reluctantly compelled 
to find this issue against the plaintiff. I say reluctantly, because it is, I 
suppose, nothing more than a preliminary which will put the litigation one 
stage back, and prevent very important issues from coming to a clear 
settlement at once. But suppose that the Commissioner’s reply, which 
the plaintiff received long after the filing of the suit, had been in his favour, 
could it be then denied that his suit wa3 premature ? Would he have had 
any cause of action at all ? And surely the object of these restrictive 
measures is to ensure that the Revenue authorities shall have a full 
opportunity of deliberating and pronouncing finally upon the need for any 
particular measure before Government is dragged into the Court to defend 
it. In this view, and taking the facts and dates as given by the plaintiff, 
I must hold that he had not exhausted his remedies before bringing tho 
suit, and it is, therefore, premature and must be dismissed.” 

Against this decision plaintiff appealed to the High Court. 

Daji A, Khare for appellant. 

Rao Bahadur Vasudev J. Kirtikar , Government Pleader, for the 
Crown. 

JUDGMENT. 

Parsons, J. — It appears that there was a dispute between the 
Collector of Thana and the plaintiff as to the terms of the kabulayat that 
the latter was bound to pass for the management of his village, which 
culminated in the latter’s making the application to the Collector (Ex. 12) 
dated 31st October, 1892. The Collector passed an order thereon dated 
November 4th, 1892, refusing the plaintiff’s application and requiring him 
to pass a kabulayat in the form prescribed by him. Against this order 
the plaintiff, on the 16th November, 1892, appealed to the Commissioner. 

Having obtained no reply to this appeal be, on the 2nd July, 1893, 
petitioned Government, but his petition was returned on the 17th July t 
1893, for the reasons that a copy of the decision of the Commissioner was 
not attached to the petition. The plaintiff then gave the statutory 
notice to Government and filed this suit on the 28th November, 1893. 
The District Judge dismissed the suit on the ground that ‘ the plaintiff 
bad not exhausted his remedies before bringing the suit, and it is, therefore, 

premature.” ... . 

[582] Section 11 of the Bombay Revenue Jurisdiction Act, 1876, is 
as follows : — “ No Civil Court shall entertain any suit against Government 
on account of any act or omission of any revenue officer unless the 
plaintiff first proves that, previously to bringing his suit, he has presented 
all such appeals allowed by the law for the time being in force as, within 
the period of limitation allowed for bringing such suit, it was possible . 
present.” The only appeal allowed by law in the present case against 0 
order of the Collector lay to the Commissioner (see s. 203 of the Bombay 
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Jjand Revenue Oode, 1879). There would be no appeal to Government 
(see s. 204). The plaintiff presented an appeal to the Commissioner. It 
is true he filed this suit before he got a ieply, but be was not bound to 
wait for a reply. All that the Act requires i9 that the appeal shall be 
presented. There is no provision that the time ocoupied in the appeal 
shall be exoluded from the period allowed by the law of limitation, so that 
-a suit might easily beoome time- barred before a reply was received. As a 
matter of fact in the present case the appeal was not deoided by the 
Commissioner until the 8th November, 1894. In so far, therefore, as this 
suit brings into question the legality of the order of tho Collector of the 4th 
November, 1892, it is not barred by s. 11 of the Bombay Revenue 
Jurisdiction Act. The other acts complained of by the plaintiff need not, 
in our opinion, have been separately appealed from. They are merely 
the outcome of the order of the Collector : acts done in the carrying out 
of the order and the legality of which depends entirely upon the legality of 
the order itself. We reverse the decree and remand the suit for trial on 
the merits. We make costs costs in the cause. 

Decree reversed and case remanded. 


22 B. 583. 

[583] APPELLATE CIVIL. 

Before Sir C. F. Farran, Ft., Chief Justice , and Mr. Justice Candy. 

Ranchod HaribhaI and another ( Oriainal Plaintiffs), Appellants v. 
The Secretary of State for India ( Original Defendant), 

Respondents * [15th October, 1897.] 

Revenue Jurisdiction Act ( Act X of 1876), s. 11 (I) — Meaning of the words “ appeal 
allowed by law — “ Construction, 

The words “ an appeal allowed by law ” used in s. 11 of the Revenue Jurisdic- 
tion Act (Act X of 1876) do not mean “ an appeal within the time allowed by 
law.” They refer to the appeals which the law prescribes, and have no reference 
to the limitation in point of time, which the law may impose upon the bringing 
of suoh appeals. 

CR., 16 Ind. Oas. 449 = 8 N.D.R. 107 ; 17 Xnd. Gas. 621 = 8 N.L.R. 169.] 

APPEAL from the decision of C. Fawcett, Assistant Judge of Broach. 
The plaintiffs aued to recover certain land which they alleged to belong to 
them and for Rs. 150 damages. They complained that in 1891 the 
•Collector of Broach issued a notice under s. 202 of the Land Revenue Code 
{Bombay Act V of 1879) requiring them to vacate, and that in February 
1892, the Mamlatdar of Amcd had taken the land into bis possession and 
had pulled down a house which stood on pa/t of it. 

The defendant pleaded ( inter alia ) that the suit was not maintainable, 
tb6 plaintiffs not having exhausted all rights of appeal in the Revenuo 

Courts. 


* Appeal, No. 50 of 1897. 

(1) Revenue Jurisdiction Aot (Act X of 1876), s. 11 : — 

,11. No Civil Court shall entertain any suit against Government on account of 
any aot or omission of any Revenue officer, unless the plaintiff first proves that pre- 
viously to bringing his suit, he has presented all suoh appeals allowed by the law for 
the time being in foroe as, within the period of limitation allowed for bringing Buoh 
RdVit was possible to present. 
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1897 On this point the Judge dismissed the suit, although, on the merits,. 

Oct. 15. finding in favour of part of the plaintiffs’ claim. The following is the- 
material part of his judgment : — 

APPEL- “ I take up issue 7 first, as it is really a preliminary issue which 

LATE should have been decided before the suit was entertained on its merits. 

Civil. The notice (Ex. 32) was issued by the Assistant Collector to Haribhai 1 
Khushal on the 17th January, 1891, but no action was taken upon 

22 B. 583. jt ur ,tii the 19th February, 1892, when the building erected upon a 

portion of the land in dispute was pulled down, and the plaintiff's- 
possession over the remainder of the ground disturbed. This is the 
cause of action alleged, and it is to be seen whether the plaintiffs 
[584] have proved under s. 11 of Act X of 1876 that, previously to- 
bringing their suit, they had presented all such appeals allowed by the law 
for the time being in force as, within the period of limitation allowed for 
bringing such suit, it was possible to present. Now in this case the acts 
complained of were done at the orders of the Assistant Collector in revenue 
charge of the taluka of Amod purporting to act under ss. 61 and 202 of 
the Land Revenue Code read with s. 10 of the same Act. Under s. 203 of 
the Code an appeal lay from the Assistant Collector’s order to the Collector 
and, as the final words of the section show, from the Collector’s decision 
in appeal to the Commissioner, N D. Under s. 204, no appeal lay to the 
Governor in Council, as the Commissioner’s decision would be passed by 
him on appeal from a decision itself recorded in appeal by an officer 
subordinate to him. Such being the law, what are the facts ? From Exs. 88 
and 98 it appears that on the 23rd February, 1892, the deceased plaintiff 
Ranchod Haribhai through a vakil Mr. Ambashankar Harprasad sent by 
post an application to the Assistant Collector protesting against the 
pulling down of the building on the 19th February, 1892, and re- 
asserting the plaintiff’s ownership over the land in dispute, but owing 
to the application being insufficiently postage-stamped, it was received 
back through the Dead Letter Office and re-forwarded on the 31st 
March, 1892. To this the Assistant Collector replied on the 26th 
April, 1892, that he did Dot think proper to interfere in the matter by 
doing otherwise than what bad been done (Ex. 98). This may be 
considered the Assistant Collector’s final decision in the matter, and it is 
to be seen whether plaintiffs presented the requisite appeals allowed 
by the law for the time being in force ' therefrom. Before the Assistant 
Collector had given the above reply, Ranchod Haribhai had already on 
the 2nd March, 1892, presented through Mr. Ambashankar Harprasad an 
appeal to the Collector lEx. 102). This was returned on the 4th March, 
1892, for attaching a copy of the Assistant Collector’s order as require 
by s. 208 of the Land Revenue Code. It was again sent to the 
Collector, with a copy of the order of the Assistant Collector, on the 
June, 1892. On this date, therefore, the proper appeal was presented 
to the Collector, and it was accordingly presented within the pr 0 * 
scribed period of sixty days from the decision of the Assistant Collector 
on 26th April, 1892 (s. 205, Land Revenue Code), The Collector 
replied on the 18bh June, and his answer, though it appears ase , 
on a misapprehension of the real facts as to the notice under s. 
having already been executed, must be taken as one confirming 
decision of the Assistant Collector. From this decision an appea a 7v 
already mentioned, to the Commissioner, N. D., and the law presen 
(s. 205) that such appeal shall not be brought after the expiration m 
ninety days, exclusive of the time required to prepare a copy o 
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decision or order appealed against. The appeal was not, however, as a 
matter of faot, preferred until six months afterwards, viz., on the 8th 
December, 1892 (Ex. 103). This appeal was, after the institution of the 
present suit, rejected by the Commissioner as time-barred. (See reply of 
the Collector to the applicant, dated 27th April, 1893, Ex. 99). 

[S85J “ The question, therefore, arises whether this appeal to the 
Commissioner, being presented after the prescribed period of limitation, is 
an appeal " allowed by the law for the time being in force ” within the 
meaning of s. 11 of the Bombay Revenue Jurisdiction Act, 1876. I am 
of opinion that the question must be answered in the negative. A person 
cannot, I think, be properly said to have presented an appeal ' allowed by 
law,' when it is presented under circumstances in which the law distinctly 
disallows its being made. The language of s. 205 is positive ' no appeal 
shall be brought after the expiration of,’ &c., and the only qualification to 
this express provision is contained in s. 206 under which an appeal may 
be admitted after the period of limitation ‘ when the appellant satisfies the 
officer to whom he appeals that he has sufficient cause for not present- 

ing the appeal within such period.* In this particular case it is to be 
presumed, from the Commissioner rejecting the appeal as time-barred, that 
he was not satisfied by the appellant on the point ; although in his appeal 
appellant Rancbod Haribhai put forward excuses for the late presentation 
of the appeal. It is not, I think, open to this Court to consider in this suit 
whether as a matter of fact Ranchod Haribhai bad sufficient cause for not 
presenting the appeal within time, the decision on this point being under 
s< 206 of the Code left to the officer appealed to ; but supposing that 
it was open to the Court to do so, plaintiffs have certainly failed to 
make out any such ‘ sufficient cause.’ * * Section 206 of the Land 

Revenue Code will not, therefore, help the plaintiffs, and a time-barred 
appeal not being an appeal " allowed by law ’ any more than an appeal to 
a wrong officer or an appeal which violates rules 108 and 109 of 
those under s. 214 ( b ) of the Land Revenue Code, the plaintiffs have 
failed to prove wbat is required under s. 11 of Act X of 1876. This 
interpretation of the meaning of the words of that section is, I think, in 
accordance with common sense, because otherwise the object of the provi- 
sion embodied therein could always be successfully evaded by tbe mere 
expedient of going through the form of presenting an appeal, which the 
appellant knows will be rejected as time-barred and which he presents for 
that purpose. By this means he would prevent tbe appeal beipg enquired 
into on its merits aDd so deprive the higher Revenue authorities of the 
opportunity which 8. 11 of the Revenue Jurisdiction Act is intended to 
provide of rectifying an illegality or admitting a claim in respect of which 
the person aggrieved hopes to obtain better redress, pecuniarily or other- 
wise, in a Court of Law. If it be said that thereby a person may be 
innocently and unjustly deprived of his eventual right of recourse to a civil 
suit, through his failing to present an appeal in time to tbe proper Revenue 
authorities, the answer is that, if he fails to do so for any sufficient cause, 
b. 206 of the Land Revenue Code provides sufficient remedy, and that if it 
be without any sufficient cause, then be has only himself to blame and i& 
not entitled to any special favour, in order to relieve him of tbe conse- 
’ quences of his own negligence or wilful delay. * * The appeal to the 

* Commissioner was actually made on the day after the notice of intention 
”tb file a suit against Government (Ex. 86) was given by the plaintiffs to the 
-‘Collector, and they had been threatening to bring a civil suit in regard to tbe 
’ matter ever since the 19bh February, 1892, when the house was pulled down 
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1897 [586] (see Ex. 96). Under these circumstances I can only conclude 

Oct. 15 . either that the failure to appeal to the Commissioner within the proscribed 

period was deliberate on their part, or that it was due to the most extra- 

APPEL- ordinary negligence ; and in neither case are they entitled to any sympathy 
LATE # from the Court. 

Qjyil “I know, however, of no previous ruling on the point, and as it may, 

therefore, be considered a doubtful point of law, especially in view of the 

22 B. 583. rU [ 0 that statutes which encroach upon the rights of the subject, whether 

as regards person or property, must be construed strictly and their words 
not put into operation unless they accurately fit the case in point ( of . as to 
Limitation Acts, cases reported at I. L. R., 1 Bom. 19 ; I. L. R„ 9 Bom. 
403 ; I. L. R. 6 Bom., 724 ; and I. L. R. 14 Bom. 272), and as the suit has 
been tried and argued on its merits, I will also record my findings on the 
other issues, so that in the event of the appellate Court disagreeing with 
me on this point of law, it may not be necessary to remand the suit to this 
Court for further hearing. 

* * 4 * * 

“ But for my finding on issue 7, I would, therefore, pas3 a 
decree in their (plaintiffs’) favour for the recovery of possession of so 
much of the gabhan in dispute as will give the plaintiffs' gabhan a clear 
breadth of 8 feet along its whole length, i.e., along the we9t side of 
the ground in dispute, adjoining the land at present in possession of the 
plaintiffs, land measuring 3 feet 6 inches in breadth for a length of 
21 feet and 2 inches at the northern end and land measuring 5 feet 
and 3 iuches in breadth for a length of 34 feet 10 inches at the southern 
end. I would also allow the plaintiffs Rs. 10 as compensation for damage 
caused to them by the wrongful removal of part of the building standing 
on 81 square feet out of the gabhan in dispute, and would dismiss the rest 
of the plaintiffs’ claim.” 

Plaintiffs appealed. 

Gokuldas K. Parekh , for the appellants (plaintiffs). 

Rao Bahadur Vasudev J. Kirtikar (Government Pleader), for the 
respondent (defendant). 

JUDGMENT. 

FARR an, C. J. — Upon the merits of this case we do nob feel that we 
can do otherwise than confirm the findings of the Assistant Judge upon 
the first five issues. (His Lordship after commenting upon the evidence 
continued:) I pass to consider whether the plaintiff has lost his right to 
the limited relief to which the Assistant Judge considers (with us) that be 
was entitled to. The technical defence to the plaintiff’s suit is based 
upon the provisions of s. 11 of the Bombay Revenue Jurisdiction 
Act (X of 1876) which enacts that “ no Civil Court shall entertain any suit 
against Government on account of any act or omission of any revenue 
officer unless the plaintiff first proves that previously to bringing his suit 
he has presented all such [587] appeals allowed by the law for the time 
being in force as within the period of limitation allowed for bringing such 
suit it was possible to present.” 

Now, as shown by the Assistant Judge, the appeals allowed by tow 
in this case were (l) an appeal from the order of the Assistant Collector 
to the Collector ; (2) an appeal from the order of the Collector to t e 
Commissioner. No further appeal to Government was j allowed by 
law. The Assistant Judge has treated the expression an appeal 
allowed by law,” as equivalent to “ an appeal within the time 
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allowed by law,” but I think that it rather refers to the appeals 
which the law prescribes, and has no reference to the limitation 
in point of time which the law may impose upon the bringing 
of such appeals. The plaintiff in this oase appealed to the Collector. No 
objection has been taken to that appeal. He also appealed to the 
Commissioner, but his appeal was rejected on the ground that it was not 
within time. He has, therefore, preferred all the appeals which the law 
allows, unless it can be predicated of his last appeal that it was not an 
appeal because it was not presented in time. The term “ allowed by law” 
cannot, I think, do double duty and be held to be both descriptive of the 
nature and number of the appeals which a claimant must present and also 
be employed to impose a limit of time within which be must bring such 
appeals. These words do not, I think, assist in determining whether the 
plaintiff has brought all tbe requisite appeals. The question rather I think 
is : “ Is an appeal which is rejected as time-barred, an appeal within the 
meaning of the Act ?” Such an appeal clearly satisfies, I think, tbe words 
of the statute. The bringing of such an appeal is a literal compliance 
with its terms. There is not, in my opinion, any reason for construing 
the term “ appeal ” in the Act before us in other than its literal meaning. 
The section in question is not, in my opinion, a complex statute of 
limitation for the protection of Government. Its object is to prevent 
Government from being exposed to law suits arising out of the orders of 
its subordinate officers before its superior officers have been afforded the 
opportunity of considering, and it may be, of disallowing the executive 
orders of its subordinate officials. 

Now although s. 205 of tbe Land Revenue Code imposes [588] 
a limit upon tbe time within which an appeal may be brought, s. 200 
gives power to the officer appealed to, to admit the appeal after the expi- 
ration of such limit if he is satisfied that tbe appellant had sufficient 
cause for not presenting it within time ; and s. 211 gives power to a supe- 
rior officer to call for and examine the proceedings of an inferior officer at 
any time and to modify, annul or reverse the order. No period of time is 
fixed for the exercise by the superior officer of this power, and there is 
nothing to prevent him from exercising it upon fucts brought to his notice 
by a time-barred appeal. If I have rightly apprehended the object of the 
section in question, there is no reason to suppose that its object will be 
defeated by a ruling which ascribes a natural meaning to the direction to 
present an appeal. Statutes imposing restrictions upoD the subject’s right 
of suit should be construed strictly, and such restrictions should not be 
extended beyond what the words used actually cover. 

In the present case it has been contended by the appellant that his 
appeal to the Commissioner was in fact in time. His allegation is that 
though the Collector’s order was passed on the 8th June, he did .cot receive 
notice of it until October. It certainly did not reach the officers of the 
plaintiff ’8 village until the 25th July. There is no evidence other than the 
statement of the plaintiff in his petition to tbe Commissioner as to when 
tbe order was communicated to tbe plaintiff. If an appeal to tbe Commis- 
sioner must, in order to satisfy the requirements of s. 11 of the Revenue 
Jurisdiction Act, be brought within ninety days, the plaintiff certainly bas 
not proved that his appeal was brought in time, but it is difficult to suppose 
that the Legislature intended that a man’s claims to property, valuable it 
may be, should depend upon the solution of the question whether he has 
appealed to the Commissioner in time or whether he had sufficient cause 
ior not doing so. I cannot suppose that a subject can be deprived of hie 
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rights because a Commissioner in his discretion does not acoept as sufficient 
the excuses which the subject brings forward to justify his delay. The 
question is doubtless a difficult one, but the above is, I think, its correct 
solution. I would, therefore, allow the appeal and pass the decree whi'oh 
upon the merits the Assistant Judge considers that the plaintiff is entitled 
to. 

[589] Candy, J. — On the merits of the case I have nothing to add. 
On the technical question whether the plaintiff’s right to the relief, to which 
he would be otherwise entitled, is barred by s. 11 of Act X of 1876, I 
have feit considerable difficulty. After careful consideration I am of opinion 
that the conclusion arrived at by the learned Chief Justice should prevail. 

The intention of the Legislature in enacting s. 11 of Act X of 1876 was • 
doubtless to enable Government or superior executive officers to correct the 
errors or omissions of subordinate revenue officers, and thus avoid liti- 
gation in Civil Courts. In the present case the plaintiff’s appeal to the 
Commissioner was, after the institution of the suit, rejected by the 
Commissioner as time-barred. Plaintiff was not bound to wait for the 
Commissioner’s reply to his appeal — Abaji v. The Secretary of State for India 
in Council (1). Plaintiff may.have thought that the Commissioner would be 
satisfied with the alleged cause for delay. Even if not so satisfied, the 
Commissioner might, on a perusal of the appeal and of the copy of the 
Collector’s decision, have thought it necessary to call for the proceedings 
and satisfy himself as to the propriety of the Assistant Collector’s order 
(Land Revenue Code, s. 211). 

It cannot, therefore, be said that the Assistant Judge by entertaining 
the suit was acting contrary to the spirit of the letter of s. 11 of Act X of 
1876. The words “all appeals allowed by law” in that section naturally 
mean cases in which appeals are allowed, viz., where the decision is not 
final, ( cf . s. 212 of the Land Revenue Code). Here an appeal was so 
allowed : it was presented : the fact that the Commissioner subsequently 
rejected it as time-barred should not annul the right entertainment of the 
suit by the Civil Court. 

The decision of the Assistant Judge will, therefore, be reversed, and 
the claim awarded to the extent set out by the Assistant Judge. As the 
Assistant Judge states that this amounts to about half the claim, plaintiff 
will obtain half his costs throughout. The rest of the costs will be borne 
by the parties, each paying his own costs. 

Appeal allowed. 
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22 B. 890. 1896 

[690] APPELLATE CIVIL. Novja. 

Before Mr, Justice Parsons and Mr. Justice Ranade. Appel- 

LATE 

LAKSHMIBAI and OTHERS ( Original Plaintiffs), Appellants v. CIVIL. 

Ramchandra ( Original Defendant), Respondent .* 

[23rd November, 1896.] 22 B ' 69 °- 


Hindu law— Adoption— Adoption by widow— Untonsured widow— Delegation of author • 
,• ity to adopt — Ceremony of adoption- 

Under the Hindu law the widow oDly can adopt a son to her husband, and 
she cannot delegate this authority to any other relation. 

Where a widow performs the principal part of the adoption ceremony namely, 
the gilt and acceptance, — the fact that at her request the religious part of the 
oeremony is completed by a relation, does not vitiate the adoption. 

In the oase of a young widow, the faot that she was untonsured at the time of 
the adoption is not such a disqualification as vitiates the adoption. 

Appeal from the decision of Rao Bahadur Gangadhar V. Limaye, 
First Class Subordinate Judge of Dharwar. 

The plaintiffs sued, as reversionary heirs of one Shankar Malhar, to 
obtain a declaration that the defendant was not the adopted son of the 
deceased, and to recover possession of the property in dispute. 

The property in suit originally belonged to Malhar Guddo. On 
Malhar’s death it was inherited by his son Shankar, who died in November, 
1885, leaving a childless widow Nagubai, about fifteen years old. Nagubai 
adopted the defendant in 1886, and immediately afterwards applied to 
the Revenue authorities to have her husband’s kulkarni vatan entered in 
the name of her adopted son. The Collector thereupon entered the vatan 
in the defendant’s name, and appointed him to the office of kulkarni. 

In 1893 Nagubai died. Thereupon the plaintiffs sued, as the next of 
kin of the deceased Shankar Malhar, to set aside the defendant s adoption 

«,nd recover the property from his possession. 

The plaintiffs alleged ( inter alia) that even if the factum of the adoption 
were held" proved, it was invalid on the ground that the adoptive mother 
was an untonsured Hindu widow, and, therefore, incompetent to adopt a 
flon to her deceased husband by reason [591] of her religious impurity, and 
that as a matter of fact she did not herself take part in the adoption 
ceremony, bub delegated the duty to her relative Krishnarao. 

The First Class Subordinate Judge of Dharwar, who decided the case, 
found that the defendant was taken in adoption by Nagubai ; that she 
herself performed the essential part of the adoption ceremony, namely, the 
receiving of the boy from his natural father ; and that at her request and 
direction the Datta Roma and other ceremonies were performed by her 
relation Krishnarao. 

The Subordinate Judge held that though the adoptive mother was an 
nntonsured Hindu widow, the adoption was Dot on that account invalid, 
■or contrary to Hindu law or caste custom. 

The suit was, therefore, dismissed. 

Against this decision the plaintiffs appealed to the High Court. 

Scott (with D. A. Khare), for appellants. — We contend that the 
Adoption is invalid (first) because the adoptive mother did not take part 
in the adoption ceremony and (secondly) because she was incompetent 
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1896 to adopt. The evidence shows that Nagubai was untonsured at the time- 
Nov. 23. of the alleged adoDtion. According to the Sbastras and usages of the- 

Hindus she was in a state of religious impurity. She could not perform 

Appel- any religious ceremony, and so the Datta Homa and the other religious 
LATE portions of the adoption ceremony were performed at her request by her 
Civil. relative. We submit that she could not delegate this duty to any relative. 

According to the Hindu law, a widow must herself adopt a son to her 

22 B. 390. deceased husband ; she cannot delegate this authority to others — Bhag- 

vandas v. Rajmal (1). In the present case the widow got the whole adop- 
tion ceremony performed by her relative. The adoption is, therefore* 
absolutely null and void. 

The adoption is further vitiated by the fact that she was untonsured 
at the time of the adoption. The remarks of Farran, J., on this point in 
Ravji Vinayalc v. Lakshmibai (2) are obiter dicta as not necessary for the 
decision of the case. The experts, who were examined in this case — the- 
local Shastris and Pandits — stated [592] that an untonsured widow is 
incompetent to perform a religious act like that of adoption and they are- 
supported by the Dharmasindhu and other authorities. 

Macpherscn (with him Manelcshah Jehanqirshah), for respondent. — lb 
i9 found as a fact by the lower Court, and the evidence conclusively 
shows, that the essential part of the adoption ceremony — namely, the 
gift and acceptance — was performed by the adoptive mother herself. It 
was Nagubai who asked for the boy, and received him in gift from bis- 
natural father. That being the case, the mere fact that the religious part 
of the ceremony was performed at her request by her relative does nob 
invalidate the adoption. The essential requisites of an adoption are gift 
and acceptance. They are the ‘operative part of the ceremony, being- 
that part of it which transfers the boy from one family to another* 
Nothing else is so essential as gift and acceptance. Even the Datta Eoma 
is treated as a mere matter of unessential ceremonial — Mayne’s Biodu« 
Law, s. 141. That being the case, the fact that the religious part of the 
ceremony was performed in the present case by a relative at the widow’s- 
request, cannot invalidate the adoption. 

As to the second objection to the validity of the adoption, there is 
no text, and no authority in support of the proposition, that an untonsured 
widow cannot adopt. The case of Ravji v. L.ikshmibai (2) i9 a distinct 
authority to the contrary. The Dharmasindhu is a work of a very recent 
date, and cannot be tteated as an authority on the subject. 

JUDGMENT. 

Ranade, J. — The appellants (original plaintiffs), who claim to be 
the reversionary heirs of Shankar Malhar on the death of Shankar’s widow" 
Nagubai, sought in this suit to set aside the adoption of the respondent 
by Nagubai, and also to recover possession of the property of deceased 
Shankar. The factum of adoption was not seriously disputed by the 
appellants’ counsel, Mr. Scott, who, however, questioned its validity on 
the double ground that Nagubai, the adoptive mother, did not perform 
the ceremony of receiving the respondent in adoption herself, and that 
she was incompetent to take such a gift by reason of her ceremonial' 
impurity. u 

[593] As regards the first ground, it was contended that Nagubar 
took no part in the adoption ceremony, but delegated it, o n account off 

(1) 10 B.H.O.R. 241. • - (2) 11 B. 381. 
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her impurity, to her relation Kriahnarao, into whose hands the respondent 
was made over by his natural father at the time of the adoption ceremony. 

There can be no doubt that a widow alone can adopt a son to her 
husband, and that she cannot delegate this authority to any other relation 
— Bhagvandas v. Rajmal (1). There is, however, no evidence in this oase 
that there was any such delegation of authority on the pirb of Nagubai in 
respect of the principal portion of the ceremony, namely, the gift aod 
acceptance. Nob only is the deed of adoption, Ex. 74, explicit on the 
point, but it was followed up by Nagubai's applications to the Collector, 
Exs. 75, 76, of June 1886, and April 1891, in which applications she asked 
that the vatan might be entered in respondent's name. It was not till 
1892, when Nagubai had attained majority, and the e Collector made over 
the estate to her charge, that any objection was raised by Nagubai to the 
validity of the adoption (Exs. 80,81). As regards the oral evidence, the 
original plaintiffs Nos. 1, 2, had no knowledge od the point. Exhibits, 64, 
86 and none of the witnesses examined on their behalf gave any evidence 
in regard to tbe ceremony. They were all witnesses in regard to the effects 
of the alleged impurity (Exs., 114, 115, 116). On the other hand, respond- 
ent’s witnesses, including his natural father, the priest who officiated at 
the ceremony, and the relation and stranger who wrote and attested the 
adoption deed, distinctly swore that tbe boy, respondent, was made to sit 
on the lap of Nagubai, who asked him in gift from his natural father 
(Exs. 100 and 103). 

Nagubai was only a girl of fifteen years at the time, and had just 
lost her husband, and there is nothing surprising, therefore, in her remain- 
ing in the inner room, and asking her elderly relation to complete the 
Homa and the other religious portion of the celebration, which, indeed, as 
a woman, she could not directly take on herself to perform. The doubtful 
evidence given by witness Ganesh, Ex. 95, and the total denial of all 
knowledge of the adoption by plaintiff No. 3, Ex. 105, were very properly 
[594] discredited by the lower Court, as Ganesh had a grudge against the 
respondent, being dismissed from Nagubai’s service, and plaintiff No. 3 
had an interest in completely ignoring the fact of adoption. On the whole, 
therefore, we must hold with the lower Court that Nagubai herself re- 
ceived the respondent in adoption and that her requesting Krishnarao to 
complete the religious ceremouy did not in any way vitiate the act. 

The second ground on which tbe validity of the adoption was question- 
ed has reference to the alleged incompetency created by the fact that 
Nagubai had nob removed tbe hair on her head, and was thus ceremonially 
impure. The lower Court has considered this point at great length, though 
in tbe appeal before us, Mr. Scott did not seem to lay much stress on it. 
In Ravji v. La-kshmibai (2) this same question was raised, but it was not 
found necessary to decide the question, as it was held that the party, who 
sought to raise it, was estopped by her acts from denying the adoption. 
Three witnesses were examined on this point in the present case, none of 
whom appeared to be entitled to any great weight. The Purohib of tbe 
family admitted that the receiving and giving must be done by the princi- 
pals themselves, and the rest of the ceremony can be performed by a 
priest appointed for the purpose. As regards the impurity, the same wit- 
ness was of opinion that the adoption by a widow, who had not removed 
her hair, required expiation — in other words, her act was not absolutely 
void, aod the defect migtit be cured by certain payments made to Brahmins. 

(1) 10 B.H.C.R. 241. (2) 11 B. 381. 
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The only authority he cited was the pharmasindhu, which -is a very 
recent compilation by a Pandharpur Shastri. Nirnayasindhu and Dhar- 
masindhu indeed quote texts said to be found in Skanda Paran to the effect 
that' if a widow braids her hairs, the braided hair prevents the liberation 
of the husband, and that, therefore, the widow must remove her hair by 
shaving them.” This is only a Puran text and of doubtful validity. The 
Smriti texts of Yama, Parashar and Apasthamba, which are superior in 
authority to such Puran texts, expressly provide that in the case of women 
who have to perform penance either for cow-slaughter or other equally 
heinous sins, the “ mundana ,” or shaving of the head, is to be performed 
[595] by holding up the hair, and cutting off the ends to the extent of one 
or two fingers. Other texts are cited by the authors of Smriti Ratnakar and 
similar collections, which direct, on the authority of Apasthamba and Vyas, 
that “ wapan " is obligatory on sons and widows and other sorrowing 
relations of the deceased, but wapan must be understood here, and in fact 
has been described, to he equivalent to mundana as defined above, and 
it must reasonably be interpreted in the same sense both for male and 
female relations. 

There is thus admittedly no authoritative Smriti text on the point, 
and whatever the efficacy of ceremonial strictness may be, the Courts which 
administer the law in British India must be guided by what is tbe 
received practice and custom of the country or the class to which the parties 
belong. Plaintiffs’ own witness Guracbarya admitted that ceremonial 
strictness, such as tbe texts advocate in the case of Brahmin widows, is 
now not observed in the vast majority of cases, and another witness on 
appellants’ behalf stated that no exception was taken to Nagubai’s conduct 
by the head priest of the caste. Tbe adoption deed bears the signatures of 
many persons, and it is in evidence that a large number of persons dined in 
Nagubai's house on tbe day of adoption. 

It is well known that among the Deshasta Brahmins in the Deccan, 
widows are allowed, in most cases, to retain their hair, and among all 
classes there is no compulsion in the case of young girls before they attain 
majority. The observations in West and Buhler, pp. 998. 1084, reflect 
the view of the Pandits and not of the learned authors, and the observation 
relates to purely religious acts and observances, ana not to secular acts 
such as adoption, <fcc. On the whole, therefore, we feel satisfied that tbe 
alleged impurity of Nagubai was not, in the case of a young girl like her, 
such a disqualification as vitiated the adoption. 

As we find in favour of the adoption, it is unnecessary to discuss the 
question of limitation incidentally raised in the pleadings before tbe lower 
Court. We reject the appeal and confirm the decree with costs on 
appellants. 

Decree confirmed . 
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T596] APPELLATE CRIMINAL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

IMPERATRIX v. JlJIBHAI Govind.* [14th Deoember, 1896.] 

Penal Code (Act XLV of 1860), s. 211 — False complaint to police — Code of Criminal 02 B 596 
Procedure ( Act X of 1882), s. 162 — Statements of witnesses before police not admis- 
sible agoinst accused — Evidence. 

The accused complained to the Police that A and B had robbed him. After 
inquiry the police reported to the Magistrate that, the charge was false. The 
Magistrate thereupon struck off the case without bolding any further inquiry 
himself. The accused was subsequently charged and convicted under s. 211 of 
the Penal Code of making a false charge. On appeal it was contended that as 
the accused had Dot been given an opportunity of substantiating his complaint 
before a Magistrate, his prosecution was illegal, or, at the most, be ought to have 
been oharged under s. 182, and not s. 211. 

Held , that in order to constitute an offence under s. 211 it was not necessary 
that the complaint should be made to a Magistrate It was enough that it was 
made to the Police authorities aud related to a cognizable offence, and that 
action was thereupon taken by the Police. 

Held, also, that the fact that no opportunity was allowed to the acoused by 
the Magistrate to substantiate his complaint before striking it off, was not a cir- 
cumstance Which invalidated the commitment duly made, and the conviction 
otherwise good could not be set aside on account of such omission. The trial 
before the committing Magistrate and in the Sessions Court gave ample oppor- 
tunity to the acoused to substantiate bis complaint, and he was not prejudiced 
by the omission. 

The positive prohibition under s 162 of the Criminal Procedure Code (Act X 
of 18821, viz., that statements to the Police other than dying declaration shall 
not be used in evidence against the accused, cannct be set aside by reference to 
s. 157 of the Evidence Act (I of 1872). 

tR., 33 C. 1 (6) = 2 C.L J. 228 = 10 C. W.N. 15S I D., 7 A.L.J. 468 = 11 Cr. L.J. 235 = 6 
Ind. Cas. 101.) 

Appeal from tbe decision of 0. Fawcett, Joint Sessions Judge of 
Broach. 

Tbe accused was charged under s. 211 of the Indian Penal Code (Act 
XLV of 1860) with having falsely charged Anop Taisia and two other 
persons with theft before the District Inspector of Police, Broach, and 
thereby causing criminal proceedings to he instituted against the said 
persons. In January, 1896, the accused was going from the village of 
Haidar to Wagusna. On his way he had an altercation with a gang of 
[697] railway coolies. On his arrival at Wagusna he gave information to 
the police patel there that he had been robbed by the railway coolies of 
Rs. 25. The police patel thereupon weDt with him to tbe place where 
the alleged robbery was committed, and the accused identified one Anop 
■Taisia as one of those who robbed him. 

The police patel at the request of the accused reported the complaint 
to the chief constable and the accused himself made a further complaint 
to the Iospector of Police, who took it down in writing. The Inspector 
also went with the accused to the place of the robbery and the accused 
identified a second person (Hussein) as one of the three who had committed 
the offence. Tbe person so identified was arrested and a watch was kept 
upon his house, which was searched. Nothing, however, was found to 
incriminate him. The Inspector of Police then transferred tbe inquiry to 
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the chief Constable under a written order in which he expressed an opinion^ 
that the complaint was false. 

The Chief Constable after a further inquiry made a report under s. 157, 
Criminal Procedure Code (Act X of 1882) to the First Class Magistrate, in 
which he stated that his opinion was that the charge was false, and he 
CRIMINAL, asked that the complaint should be struck off. The Magistrate concurred,. 

— and characterized the complaint as maliciously false. 

22 B. 596. The accused was then charged under s 211 of the Penal Code. 

The Joint Sessions Judge, disagreeing with both the assessors, found 


Appel 

late 


the accused guilty, and sentenced him to rigorous imprisonment for a year 
and a half, and a fine of Rs. 500. 

Against this conviction and sentence the accused appealed to the 
High Court. 

Chimanlal II. Setalvad, for the accused. — There has been no magis- 
terial enquiry into the complaint of theft which the accused made and which 
is alleged to have been “ maliciously false. ” Without such enquiry 
the prosecution of the accused is illegal, because be was not allowed an 
opportunity of proving tbe truth of the complaint made by him — Govern- 
ment v. [598] Karimdad (1) ; Empress v. Grish Chunder (2) ; Giridhari 
Mondul v. Uchit Jha (3) ; Queen-Empress v. Sham Lall (4). Then there 
were no proceedings instituted — only a complaint to tbe police. Thi9 is nob 
an offence — Queen- Empress v. Bisheshar (5). The statements of witnesses- 
taken by the police during the investigation have been used as evidence 
to corroborate the evidence for the prosecution. This is contrary to the 
provisions of s. 162 of the Code of Criminal Procedure. 

Rao Sabeb Vasudev J. Kirtikar, Government Pleader, for the- 
Crown. — The accused has had ample opportunity in the Sessions Court 
to prove the truth of bis complaint. He tried to do so and failed. He- 
has, therefore, rightly been convicted. 

Accused’s complaint was, no doubt, to the police, but action was 
taken thereupon, and that amounts to an institution of criminal pro- 
ceedings within the meaning of s. 211 of the Penal Code (Act XLV of 
1860). See Karim Buksh v. Queen Empress (6). 

As to the admission of the statements of witnesses before police as- 
evidence in this case, no doubt s. 162 of the Code of Criminal Procedure 
prohibits their being used against the accused, but they are not 
inadmissible in evidence (see s. 157 of the Evidence Act I of 1872). In- 
dependently of these statements there is other reliable evidence to support 
the conviction. So the accused is nob prejudiced. 


JUDGMENT. 

Ranade, J. — In this case the Joint Sessions Judge of Broaoh 
disagreeing with the assessors convicted the accused of an offence under 
the first part of s. 211, and sentenced him to rigorous imprisonment for 
l£ years, and a fine of Rs. 500. 

Mr. Chimanlal in arguing the appeal before us, raised two preliminary 
points of law whioh must first be disposed of before considering the case 
on its merits. The first point had reference to the fact that the proseoution 
in this case was ordered without any proper enquiry before a Magistrate 
into the truth or falsehood of the charge brought by the aooused. The 
complaint of robbery [599] or, as the Joint Sessions Judge has found it- 
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to be, of theft, or misappropriation, brought by the aooused against Anop 1 1896 
-and Hussein was nob preferred before a Magistrate. It was made to the Deo. 14. 
police inspector, and after the police had made enquiries it was reported by “ 

the police chief constable to be a false complaint, and, therefore, it was ApPEL- 
struok off by the orders of the Magistrate. Mr. Chimanlal contended that LATE 
as no opportunity had been allowed to the accused to substantiate his CRIMINAL* 
-complaint before the Magistrate directed it to be struck off, the prosecution — — 

was not legal in its inception, and that at the most the charge ought to 22 B - S9B * 
have been brought under s. 182. 

We are unable to accept this contention. In Reg v. Arjun (1) and 
Empress v. Arjun (2) it has been held that when one person specially com- 
plains that another has committed an offence, and such complaint is shown 
to have been falsely made with the object of injuring that other person, 
the offence falls under s. 211, and nob under s 182. There is also 
ample authority for holding that to constitute an offence under the 
first part of s. 211, it is not necessary that the complaint should have 
been made to a Magistrate, but that it is enough if it is made bo the police 
authorities, and relates to a cognizable offence, and action is taken there- 
upon by the police authorities concerned — Queen v. Subbanna (3) Empress 
v. Abul Hasan (4) ; Empress v. Salik (5) ; Empress v. Parabui 6) ; Queen- 
Empress v. Karim Buksh( 7). A person who sets the criminal law in 
motion by making to the police a false charge in respect of a cognizable 
offence institutes criminal proceedings under the first part of s. 211. 

On this point there is no divergence of views between the Calcutta ' 

and Allahabad High Courts. That divergence is confined to the question 
whether the latter part of s. 211 applies to such oases of complaints to 
the police which are disposed of without a formal magisterial inquiry. A 
Pull Bench of the Calcutta High Court has held that the latter part of 
£600] s. 211 would apply to 9ucb cases when the charge related to the 
more serious offences — Karim Buksh v. The Queen-Emprcssi8) t while the 
Allahabad High Court has dissented from that view, and decided that, 
unless the matter was enquired into by a Magistrate, the latter part of 
s. 211 would not apply — Queen-Empress v. Bisheshari 9). There has been 
no ruling on the point in this Court, and it is not necessary to decide 
it here, as the Joint Sessions Judge has convicted the accused of an 
offence under the first part of s. 211 about the applicability of which 
there is no dispute. 

As regards the allegation that do opportunity was allowed to the ac- 
cused by the Magistrate to substantiate the charge before he ordered the 
-complaint to be struck off, we are of opinion that such a course is no doubt 
very desirable in the ends of justice, but its omission is not a circumstance 
whioh invalidates a commitment duly made, and a conviction other- 
wise good cannot be set aside on account of such omission — Queen- 
Empressv. Ganga RamiXO)-, Government v. Karimdad( 11); Reg v. Navalmal 
(12) ; Ramasami v. The Queen-Empress (13). The trial before the Com- 
mitting Magistrate and in the Sessions Court offered ample opportunity 
for the aooused person to substantiate his complaint, and the omission is 
not one whioh has prejndi&Bd the interests of the accused. 
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We must;, therefore, overrule both these contentions Turning next to 
the merits (here His Lordship reviewed the evidence and continued). On 
the whole, therefore, we feel satisfied that the Joint Sessions Judge ha& 
correctly appreciated the probabilities of the case, and the conviction must 
stand. 

We note for the information of the Joint Sessions Judge that the 
procedure followed by him in admitting as corroborative evidence against 
the accused all the statements 'Exs.32 — 42J made by the witnesses to the 
police was distinctly opposed to the provisions of the law on this behalf 
and the rulings of this Court in Queen-Empress v. Sitaram Vithal (1) as also 
Roghuni Singh v. [601] The Empress (2). The positive prohibition under 
s. 162, Criminal Procedure Code, cannot be set aside by reference to 
s. 157 of the Evidence Act. This irregularity has not affected the merits 
and calls for no further notice. We confirm the conviction, but alter the 
substantive sentence of imprisonment to one of six months’ rigorous- 
imprisonment. 

Conviction confirmed « 
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APPELLATE CIVIL. 

Before Sir C. F. Farran , Kt., Chief Justice and Mr. Justice Fulton. 


Kamangavda and others ( Original Opponents), Appellants v. 
Shivapagavda [Original Applicant), Respondent * [18th December, 1896.] 

Vatan — Share ot vatan—Vatan divided into takshims or shares— Decree by holder of one 
share against holder of other — Execution of decree— Collector' s certificate forbidding 
alienation — Vatan Act [Bom. Act 111 of 1874), s. 4 and 10 (3)— Validity of 
Collector's certificate. 

There cannot bo two separate vataos in connection with one hereditary office V 
therefore, when a vatan is broken up into shares or takshims, those takshims do 
not constitute separate vatans. 

[602] Where the Collector’s certificate under s. 10 of the Vatan Act was based 
on a misunderstanding of the term “vatan.” 

Held, that his certificate was illegal and could not be accepted by the Court. 

£F., 2 Bom. L.R. 420.] 


* Second Appeal No. 591 of 1896. 

(1) 11 B. 657. (2) 9 C. 455. 

(3) Seotion 4 of the Vatan Aot (Bom. Aot III of 1874) : — 

4. In this Act, unlees there be something repugnant in the subjeot or context, 
“Vatan property” means the moveable or immoveable property held, acquired, or 
assigned for providing remuneration for the performance of the duty appertaining to an 
hereditary office. t . . , 

It includes a right to levy customary fees or perquisites, in money or in kiad r 


whether at fixed times or otherwise. . 

It includes cash payment in addition to the original vatan property made voiu 
tarily by Government , and subject periodically to modification or withdrawal. 

“Hereditary office” means every office held hereditarily for the performance 
duties connected with the administration or collection of the publio revenue, or 
the village polioe, or with the settlement of boundaries, or other matters o* 0 


administration. taininz 

The expression inoludes such office even where the services originally appe 

to it ha e ceased to be demanded. _ _ . . ' , 

The vatan property, if any, and the hereditary office, and the rights and pnvueg 

attached to them together constitute the vatan. 
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SECOND appeal from the deoisioo of R. S. Tipnia, Assistant Judge 
(Full Power) of Sholapar-Bijapur at Bijapur; confirming the order of Rao 
Saheb Krishnarao M., Subordinate Judge of Bagalkot. 

The patilki vaban of the village of Murnal, fcaluka Bagalkot in the 
Bijapur District, was divided into two takshims (shares), one oalled the 
Lingayab Takshim and the other Radi Takshim. These two takshims 
were held by two different families, who were in no way related to each 
other. In the year 1885, one Ramangavda, a representative of the Radi 
Takshim, got a decree against Sbivapagavda, a member of the Lingayab 
Takshim, for the recovery of certain lands which formed part of the 
Lingayab Takshim. The Collector, however, issued a certificate under s. 10 
of Vatan Act (Bom. Act III of 1874) forbidding the alienation. The 
certificate was in the following terms : — 

"The lands below mentioned belong to the Lingayat Takshim ; there- 
fore, they cannot be alienated to others than vatandars of that same 
vatan. The decree should be set aside.” 

Relying on this certificate Shivapagavada applied to the Subordinate 

Judge to set aside the decree. 

[603] The decree-holders contended that there was no objection to 
the alienation of the property to them, as they were the vatandars of the 
same vatan, and entitled to have the property made over to them in 
accordance with the decree. 

The Subordinate Judge, however, acting on the Collector’s certificate 
declared that the decree could Dot be executed, in so far as it related to 
the lands mentioned in the certificate. 

On appeal by the opponents the Judge confirmed the order. 

The opponents preferred a second appeal to the High Court. 

Branson with Dattatraya A. Idgunji , for appellants (the decree 
holders). — The owner of a takshim (share) of a vatan is a vatandar of the 
whole vatan. Each takshim does not form a separate vatan. The office 
connected with the two takshims is the same. There cannot be different 
vatans for the same office. The certificate of the Collector is, therefore, 
illegal, and cannot be given effect to. Civil Courts have the right to ques- 
tion the validity of the Collector’s certificate— Shankar Gopal v. Babaji (L; 
Bhau Balapa v. Nana (2) ; The Collector of Thana v. BhaskarMahadev { 3). 

Inverarity with Vasv-dev G. Bhandarkar , for respondent (applicant). 
The certificate issued by the Collector is in accordance with s. 10 of the 
Vatan Act. It states that the property is vatan and, therefore, not 


Section 10. When it shall appear to the Collector that by virtue of, or in execution 
of, a decree or order of any British Court any vatan. or any part thereof, or 
any of the profits thereof, recorded as such in the Revenue records or registered 
under this Act and assigned under s. 23, as remuneration of an offioiator, has or have 
after the date of this Act coming into force, passed or may pass without the sanction of 
Government into the ownership or beneficial possession of any porsoD other than the 
offioiator for the time being ; or that any such vatan or any part thereof, or any of the 
profits thereof, not so assigned has or have so passed or may pass into the ownership or 
beneficial possession of any person not a vatandar of the same vatan, the Court shall, on 
receipt of a certificate under the hand and seal of the Collector, stating that the property 
to which the decree or order relates is a vatan or part of a vatan, or that suoh property 
constitutes the profits or part of the profits of a vatan, or is assigned as the remuneration 
of an offioiator, and is therefore inalienable, remove any attachment or other process then 
pending against the said vatan, or any part thereof, or any of the profii6thereof, and set 
aside any sale or order of sale or transfer, thereof and shall cancel the deoree or order 
complained of so far as it concerns the said vatan, or any part thereof, or any of the 
profits thereof. 

U) 13 B. 650. 
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alienable. The Collector considered that the land in question belonged 
to one takshim , and that such tak shim was in itself an independent vatan. 
In bis opinion the two takshims were distinct and separate, and could not 
be intermixed. He treated them as two vatans. He may be wrong, but 
the Civil Courts cannot interfere with his decision. The parties aggrieved 
may appeal to the Commissioner or Government. As long as the 
certificate stands, the Civil Courts cannot go behind it. The technical 
requirements of the certificate being complied with, the Civil Courts are 
bound to accept it as valid. 


JUDGMENT. 

FULTON, J. — The definition of “ vatan ” in s. 4 of Bombay Act III 
of 1874 shows that there cannot be two separate vatans [604] in con- 
nection with one hereditary office, or, in other words, that when a vatan 
is broken up into shares or takshims , those takshims do not constitute 
separate vatans. The definition states that the vatan property, if any, 
and the hereditary office and the rights and privileges attached to them 
together constitute the vatan, and is inconsistent with the supposition 
that there can be two separate vatans connected with the same office. 
The material part of the Collector's judgmeot which bas been set forth 
in the decision of the Assistant Judge is as follows : — “ The land is not 
assigned for the payment of an officiator, but it is part of the vatan of 
the Lingayat takshim of the patilki vatan of Muroal, taluka Bagalkot, and 
it is likely to pass into the hands of the representative of Ramangavda, 
who is not a vatandar of the Lingayat Takshim of that vatan, but is 
a vatandar of the Radi Takshim. I accordingly issue another certificate 
to that effect to the Subordinate Judge." 

Very possibly, if there had been different offices to which the separate 
takshims were severally attached, the finding of the Collector, that the 
two takshims constituted separate vatans, might have been binding on 
the Courts as suggested by Mr. Justice Bird wood in his decision on an 
earlier stage of this litigation, P. J. for 1890, p. 263, but a3 the Collector 
bas clearly decided that the two shares are merely takshims apper- 
taining to one natilki, it is impossible to say that it appeared to him 
that by virtue of the decree complained of, any part of the vatan was 
likely to nass into the hands of a person Dot a vatandar of the same 
vatan. He doubtless thought that this was the case, but it was in 
consequence of his understanding the meaning of the word “ vatan "in a 
sense different from that in which it is used in the Act. 

Under these circumstances we think that as the Collector's decision 
was based on a misunderstanding of the term “ vatan," and as under the 
circumstances s. 10 of the Act gave him no jurisdiction to issue a 
certificate, it is not open to the Court to acoept that certificate. 

We, therefore, reverse the decrees of both Courts and reject the 
application with costs on the applicant throughout. 

Decree reversed. 
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[605] APPELLATE CIVIL. 

Before Sir C. F. Farr an , Kt., Chief Justice , and Mr. Justice Parsons. 


SHIDMALLAPPA Nurandappa ( Original Plaintiff ), Appellant v. 

The Gokak Municipality ( Original Defendants), 
Respondents .* [8th January, 1897.] 

Municipality — District Municipal Act (Bom. Act II of 1884), s. 48 (1) — Suit for 
damages, possession and injunction — Notice of action. 

In a suit brought against a Municipality to reoovar possession of a piece of 
land taken by it, for damages for pulliDg down a wall on the land, and for an 
injunction. 

Held, that as regards damages the suit came under s. 48 of the District Muni- 
cipal Act (Bom. Aot II of 1884), but as regards possession and injunction notice 
of aotion was not necessary under fhe section. 

,CF., 22 B. 636; 32 M. 371=4 Ind. Cas. 92 = 19 M.L.J. 333 = 4 M.L.T. 209 ; R., 28 A. 
600 = 3 A.L J, 341 = A.W N. (1906) 107; 25 B. 142 = 20 Ind. Cas. 572 = 
7 S.L.R. 31.] 

Second appeal from the decision of F. C. O. Beaman, District Judge 
of Belgaum, reversing the decree of Rao Sabeb V. D. Joglekar, Subor- 
dinate Judge of Athni. 

The plaintiff sued the defendants to recover possession of a certain 
piece of land alleged to have been wrongfully taken by them and Rs. 25 
for loss occasioned to him by their pulling down a wall which stood on 
the land, and for an injunction restraining them from interfering with him 
in the free use and enjoyment of the said land in future. 

The defendants pleaded that the land was theirs, and that they had 
nulled down the wall after giving the plaintiff notice under s. 33 of the 
District Municipal Act (Bom Act VI of 1873). They also contended that 
the suit was not maintainable [606] for want of notice under s. 48 of the 
District Municipal Act Amendment Act (Bom. Act II of 1884). 

The Subordinate Judge passed a decree for the plaintiff. 

On appeal by the defendant, the Judge reversed the decree, holding 
that the suit was not maintainable for want of notice under s. 48 of the 
District Municipal Act Amendment Act (Bom. Act II of 1884). 

The plaintiff preferred a second appeal. 

Manekshah J. Taleyarkhan, for the appellant (plaintiff). 

Mahadev V. Bhat, for the respondents (defendants). 

JUDGMENT. 

FARRAN, C.J. — The suit in so far as it is a suit for damages is 
dearly such a suit as is contemplated by s. 48 of the Municipal Aot, but 

• Second Appeal, No. 629 of 1896. 

(1) 8 motion 48 of the District Municipal Aot (Bom. Act II of 1884) 

48. No aotion shall be commenced against aay Municipality oc against any offioer 
•or servant of a Municipality, or any person acting under the orders of a Municipality, 
for anything done, or purporting to have bean done, in pursuance of this Aot, or of the 
•prinoipal Aot, without giving to suoh Municipality, officer, servant or person one 
mouth’s previous notice in writing of the intended aotion and of the oause thereof, nor 
after three months from the date of the aot complained of ; and in the case of any such 
aotion for damages, if tender of sufficient amends shall have been made before the 
aotion was brought, the plaintTS shall not reoover more than the amount so tendered, 
And shall pay allAosts i nc urred by the defendant after suoh tender. 
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in so far as it is a suit for possession it falls within the Full Bench ruling 
in Manohar Ganesh v. The Dakor Municipality (1) and consequently 
notice of action was not necessary under that section. The injunction is 
merely ancillary to the ejectment suit, and in regard to such relief notioe 
has alwa\s been held to be unnecessary — Flower v. Local Board of Lour 
Leyton (2). The decree must, therefore, be reversed and the appeal 
remanded to be heard on the merits. Costs, costs in the cause. 

Decree reversed and case remanded. 


22 B. 606. 

APPELLATE CIVIL. 

Before Mr. Justice Jar dine and Mr. Justice Ranade. 


Gan'ESH ( Original Defendant ), Appellant v. GYANU ( Original Plaintiff) r 

Respondent .* [14th January, 1897.] 

Limitation Act (XV of 1877). art. 85— Mutual account— Test of mutuality - Shifting 

balance not a decisive test. 

The dealings between the plaintiff and defendant consisted of loans from one 
to the other. Interest was charged on such loans. The parties were, besides, 
parfners in certain transactions, and the shares of profit and loss falling to each 
partner’s share were debited and credited in their accounts. The dealings lasted 
from 1884 to 1890. In 1892 the plaintiff sued to recover the balance due to him- 
in respect of all these dealings. The defendant pleaded (inter alia) that the suit 
was barred by limitation. 

[697] Btld, that the acoount was a mutual, open aod current account within, 
the meaning of art. 85 of the Limitation Act (XV of 1877), and that the suit was 
not barred by limitation. The fact that in such an account the balance is a 
shifting balance, sometimes in favour of one party and sometimes in favour of 
the other, though valuable as an index of the nature of the dealings, is not 
always decisive as to the uature of the account. 

The dealings to be “mutual” must be transactions on each side oreating, 
independent obligations on the other, and not merely creating obligations on 
one side, and the other side being merely discharges of these obligations. 

[F., 32 A. 11 = 6 A.L.J. 921 = 4 Ind.Cas. 261; R., 34 M. 513 = 8 Ind. C*s. 141 = 21 M. 
L.J. 391 = 8 M.L.T. 412 = (1911) 1 M.W.N. 1; 7 Bom. L.R. 16L;6C.L.J. 158 - r 
132 P.R. 1907.] 

SECOND appeal from the decision of W. H. Crowe, District Judge of 
Poona. 

The plaintiff sued to recover from the defendant the sum of 
Rs. 4,971-6-3 as the balance due on a mutual, open and running account 
between the parties. 

The dealings between the parties began on the 15th July, 1884, and 
ended on 12bh November, 1890. This suit wa9 brought in 1892. The 
defendant denied that the dealings were such as to make the account 
between him and the plaintiff a mutual, open and current account within 
the meaning of art. 85 of sch. II of the Limitation Aot (XV of 1877) and 
he pleaded that the plaintiff's claim was barred, and that iu respect of 
dealings which fell within the period of limitation a balance was really 

due from the plaintiff to him. - • 

• • 



• I I * 

* Second Appeal, No. 422 of 1896. „ v m 

(J)22B. 289. : (2) 5 Ch. D. 347. > 
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Tfc appeared that the transactions in the aooount were mutual loans. 

The plaintiff and defendant had borrowed from eaoh other from time 
to time, and oharged interest on such loans. They were, moreover, 
partners in certain forest contracts, and each was debited and credited in 
the aooount with his share of the profits and losses incurred in the part- 
nership business. 

The Subordinate Judge held that the plaintiff's claim was not barred, 

and passed a decree in his favour for Rs. 4,500. 

This decree was confirmed, on appeal, by the District Judge. The 
following is an extract from his judgment : — 

I have to see what the nature of the dealings between the parties 
was, and I observe, in the first place, that in his written statement defend- 
ant contends that a balance of Rs. 291-8-6 is due to him by the plaintiff. 
In his deposition ho states he used to borrow small sums from the plaint- 
iff ; he also Bays be furnished £ 608 ] funds for himself and the plaintiff, 
and that plaintiff’s share of the profits used to be entered in the account 
books. In his purshis he again admits that he used to borrow money 
from time to time for immediate necessities, as the shop was in Ganesh 
Peth and the treasure chest in Shanvar Peth ; he also says he used to pay 

plaintiff’s share of debts due to savkars, as plaintiff had no means. The 

entries also show certain sums credited to defendant in the accounts for 
goods supplied by him. * * * * * * 1° the present case, we 

have, by defendant’s own admission, a shifting balance, as he claims that 
a balance of Rs. 291-8-6 is still due to him by plaintiff. I find, then, 
art. 85 of the Limitation Act applies to this suit, aud it is not barred. 

Against this decision defendants preferred a second appeal. 

The main question argued at the hearing of the appeal was whether 
the account between the parties was a mutual, open, and current account 
within the meaning of arc. 85 of the Limitation Act (XV of 1877). 

Inverarity (with him S. V. Bhandarkar ), for appellant. 

Branson (with him N. G. Ghandavarkar) , for respondent, 

The following authorities were referred to in argument} : — Narrandas 
v. Vissandas U) ; Hajee Syud Mahomed v. Hussamut Ashrufoonnissa (2); 
Khushalo v. Behari Lai (3) ; Velu Pillai v. Ghose Mahomed (4) ; Laksh- 
mayya v. Jagannotham (5) ; Mangalore Krishnappa v. Bakmimbai (6). 

JUDGMENT. 

JarDINE, J. — The contentions about interest and about the set-off 
of sums due bv the parties to one another allowed by the District Judge 
were disposed of by us in the course of the hearing of this appeal, and the 
only point reserved for judgment related to the question of limitation. 
Mr. Inverarity contended for the appellant that the account between the 
parties was not a mutual, open and current account under art. 85 of the 
second schedule of tbo Limitation Act (XV of 1877) as there were no 
reciprocal demands between the parties, and the balance was always 
in respondent plaintiff’s favour. Exception was taken to the District 
Judge’s view that fcbe account was mutual, inasmuch as the appellant 
in his written statement had claimed that the final balance was in his 
favour. This observation of the District Judge was only £ 609 ] made 
incidentally, and no great stress was placed upon it in the judgment of 
the lower Court. The District Judge based his view about the nature of 


(1) 6 B. 184. (2) 5 C. 759. (3) 3 A. 523. 

(4) 17 M. 293. (6) 10 M. 199. (6) P.J. (1890), p. 295. 
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the dealings between the parties chiefly on the admission of the appellant 
in his deposition, Ex. 36, and his purshis, Ex. 53, from which it appeared 
that appellant used to borrow sums on occasions from the respondent, 
just as the latter also borrowed money from him, and that the respondent’s 
share of the profits was credited against these sums. The real question 
at issue, therefore, is whether the dealings between the parties, as disclosed 
by their accounts and admissions, were of the nature of dealings whioh 
created reciprocal demands within the meaning of art. 85. 

W e feel satisfied that the District Judge has correctly decided this 
point in respondent’s favour. The dealings between the parties in the 
present case were admittedly in the nature of mutual borrowings, and where 
the transactions are of that character, the test of a shifting balance, 
sometimes in favour of one party, and sometimes in favour of the other, 
though valuable as an index of the nature of the dealings, is not 
•always decisive. This test of a shifting balance was first suggested in 
Ghaseeram v. Manohar Doss (1), and accepted by the Allahabad High 
Court in Khushalo v. Behari Lai (2), and by the Calcutta High Court in 
Ilajee Syud Mahomed v. Mussamut Ashmfoonnissa (3). The same test was 
adopted by Sir C. Sargent in Narrandas v. VissandasU ) with the important 
qualification that the dealings should be such as may possibly lead to suoh 
a shifting balance. This was the intrepretation put upon Sir C. Sargent’s 
judgment by the Madras High Court in Vein Pillai v. Ghose Mahomed (5), 
and by .this Court in Mangalore Knshnappa v. Rakminibai (6). The mere 
fact that the balance was on some occasions in favour of the defendant is 
not always sufficient to constitute by itself a mutual, open, and current 
account Hajee Syud Mahomed v. Mussamut Ashrufoonnissa (3). 

* j dealings to be mutual must be transactions on each side creating 
independent obligations on the other, and not merely [ 610 ] creating 
obligations on one side, and the other side being merely discharges of 
these obligations Hirada Basappa v. Gadigi Muddappa(7). As examples 
of the first class of dealings we may refer to Shrinathdas v. Park Pittar(Q), 
Lakshmayya v.Jagannatham(9 ) and Sitayya v.Ranga Reddii 10), and of the 
latter class, Hajee Syud Mahomed v. Mussamut Ashrufoonnissa (3). The 
dealings in the present case clearly fall within the first class. Both parties 
claim to have the balance in their favour. Both admit they borrowed 
from each other, and charged interest on such loans. They were besides 
partners in forest contracts, and the shares of profit and loss falling to 
each partner s share were debited and credited in their accounts. In this 
state of things, the District Judge has very properly decided that the 
dealings between the parties fell within art. 85, and that the respondent’s 
claim was not time-barred. We must confirm the decree of the District 
Judge and reject the appeal with costs on appellant. 

Decree confirmed. 


(1) 2 Ind. Jur. N. 8. 241. 
(4) 6 B. 134. 

17) 6 M H.C.R. 142. 

00) 10 M. 369. . 


(2) 3 A. 623. 

(5) 17 M. 293. 

(8) 5 B.L.R. 650. 


(3) 6 O. 759. 

(6) P. J. (1090), p. 295. 
(9) 10 M. 199. 
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22 B. 610. 

APPELLATE CIVIL. 

Before Sir G. F. Farran , Kt., Chief Justice, and Mr. Justice Parsons. 


PANDURANG Sheshagir ( Original Plaintiff), Appellant v. BHIMRAV 
Kkshav Hiralikar and another ( Original Defendants ) , 

Respondents .* [18th January, 1897. j 

Vendor and purchaser — Sale of land— Trees standing on land — Transfer of Property Act 
{IV of 1882), 5 . 8. 

Trees being attached to the earth are included in the legal incidents of the 
land and pass to the transferee under a deed of sale of the land on which they 
stand, unless a different intention is expressed or necessarily implied. No suoh 
intention is necessarily implied because the trees are mortgaged prior to the sale 
and no mention of the mortgage is made in the sale-deed. 

SECOND appeal from the decision of G. Jacob, District Judge of 
Sholapur-Bijapur, reversing the decree of Rao Bahadur KT N. Kher, First 
Class Subordinate Judge of Sholapur. 

£611] Plaintiff sued for possession of certain mango trees standing 
on certain land which had been sold to him by defendant No. 2. 

Defendant No. 1 pleaded that he had been in possession of the trees 
as mortgagee of defendant No. 2. 

The lower Court held that the trees had been mortgaged to defendant 
No. 1, and that subject to the mortgage the trees had been sold by defend- 
ant No. 2 to the plaintiff. It, therefore, passed a decree directing 
possession of the trees to be given to the plaintiff on bis paying defendant 
No. 1 the amount of the mortgage-debt (Rs. 100), together with costs 
of suit. 

The District Judge reversed the decree and dismissed the suit, 
holding that the parties to the plaintiff's deed of sale did not contemplate 
the conveyance of the trees to him. In bis judgment he said : 

“ Further I am of opinion that under the circumstances an intention to 
convey the trees with the land cannot be read into the deed of sale under 
which the plaintiff claims. His vendor himself had not exclusive title to 
the trees, and the omission to refer to his half 9hare in them is almost 
conclusive evidence of the fact that they were outside the contemplation 
of the parties to the transaction, especially as it is clear that possession of 
the trees was not given to plaintiff or to Apparao Sheshgir, his predeces- 
sor in title to the land, but was continued with the mortgagee, to whom 
no reference is made in the deed of sale though he held under a registered 
mortgage-deed.” 

The plaintiff preferred a second appeal. 

G. S. Dandavate and N. G. Patwardhan , for the appellant (plaintiff). 
Mahadev V. Bhat, for respondent No. 1 (defendant No. 1). 

JUDGMENT. 

• 

Parsons, J. — Section 8 of the Transfer of Property Act, ^ which 
merely confirms a previously existing rule of law, provides that, unless 
a different intention is expressed or necessarily implied, a transfer of 
property passes forthwith to the transferee all the interest which the 
transferor is then capable of passing in the property, and in the legaL 
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incidents thereof.” The question in the present case is whether certain 
mango trees which stood on the land sold passed under the deed of sale 
of the land to the plaintiff. Trees being attached to the earth are 
included in the legal incidents of the land and they would, therefore, pass 
unless [612] a different intention is exnressed or necessarily implied. No 
such intention is expressed in the sale-deed ; but it is argued that it is 
necessarily implied because the trees had been prior to the sale mortgaged 
to the defendant and no mention of the mortgage is made in the deed of 
sale. We do not think that from this any necessary inference arises 
that the intention of the parties was that the vendor’s interest in the trees 
should not pass tc the plaintiff. 

We must, therefore, reverse the decree of the lower appellate Court 
and restore that of the Court of first instance. Costs in this and the lower 
appellate Court to be on the defendant Bhimrav. The six months’ time 
allowed for redemption will run from this date. 


Decree reversed. 


22 B. 612. 

MATRIMONIAL JURISDICTION. 

Before Sir C. F. Farran. Kt., Chief Justice , and Mr. Justice Tyabji. 


A (Husband), (Plaintiff) v. B. (Wife), Defendant.* 

[14th January, 1898. J 

Divorce Decree absolute Appeal, right of — Limitationfor such appeal — Indian Divorce 

' °f *869), $$. 55, 56 and 57 (1)— Section 7, construction of — Limitation Act 
[XV of 1877), art. 151. 

Under the Indian Divorce Act (IV of 1869) an appeal lies from a decree absolute 
although the decree nisi has been left unchallenged. 

An appeal against a decree absolute must be filed within twenty days from the 
date of decree, that being the period presoribed for appeals from decrees made on 
the original side of the High Court under the law for the time being in force (see 
s. 55 of the Divorce Act (IV of 1869). 

[613] Tbe principles and rules referred to in s. 7 of Divorce Act (IV of 1869) 
are not mere rules of procedure such as the rules which regulate appeals, but are 
the rules aod the principles which determine the oases in which the Court will 
grant relief to tbe parties appearing before it or refuse that relief — rules of guflsi- 
substantive rather than of mere adjective law. 

IP., 23 Ind. Cas. 242 = 7 Bur.L.T. 129; R., 4 Inrl. Ca=\ 852 = 98 P.R. 1909 = 172 P. W. 
R. 1909.] 


^ " Suit No. 514 of 1896. 

m Indian Divorce Act fIV of 1869),. es. 55. 56 and 57 
55. All decrees aod orders made by the Court in any suit or proceeding under this 
Act shall be enforced and may be appealed from, in the like manner as the decrees and 
orders of the Court made in the exercise of its original civil jurisdiction are enforced and 
may^be appealed from under the laws, ryles and orders for the time being in force: 

" Provided that there shall be no appeal from a decree of a District Judge for dis- 
solution of marriage or of nullity of marriage : nor from the order of the High Court 
confirming or refusing to confirm such decree. 

“ Provided also that there shall be no appeal on the subject of costs only. 

[613]“ 56. Any person may appeal to Her Majesty in Ccuocil from any decree (other 
than a decree nisi) or order under this Act of a High Court made on appealor otherwise, 
and from any deoree (other than a decree nisi) or order made in the exercise of ori- 
ginal jurisdiction by Judges of a High Court or of any Division Court from whioh an 
appeal shall not lie to the High Court, 
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SUIT for divorce. The husband had obtained a decree nisi on the 
30th November, 1896, which was made absolute on the 14th June, 1897. 

On the 9tb December. 1897, a memorandum of appeal was presented 
by the wife. The officer of the Court refused to accept it, being of opinion 
that it was barred by limitation. Next day it was presented in Court, and 
leave was obtained to move as of that date for the admission of the 
appeal. The questions which arose were (1) whether in divorce suits an 
appeal lay from the decree absolute and (2) as to the limitation for such 
appeal. 

Inverarity, for the intending appellant (the wife). — We have presented 
an appeal, but the officer of the Court has refused [614] to receive it on the 
ground that it is barred by limitation. The decree nisi was passed on the 
30th November, 1896, but the decree was not made absolute until the 14th 
June, 1897. Our memorandum of appeal was presented on the 9th 
December, 1897, i.e ., within six months of the passing of the decree abso- 
lute. We contend that the Limitation Act (XV of 187?) does not apply to 
divorce suits, and that under s. 57 of the Divorce Act (IV of 1869) six 
months is the time given for appeal. The time runs from the decree 
absolute. The decree nisi does not dissolve the marriage. He referred to 
ss. 7, 45, 55, 56 and 57 of Act IV of 1869 ; Abbott v. Abbott(l) ; Browne on 
Divorce, p. 377; Stat. 44 and 45 Viet., c. 68, s. 10; Stat. 20 and 21 
Viet., c. 85 ; Stat. 23 and 24 Viet., c. 144 ; Stat. 31 and 32 Viet., c. 77 ; 
Warier v. Warier (2). 

Lang (Advocate-General) contra . — The appeal is too late, and being 
an appeal from a decree absolute ought to be to the Privy Council. See 
s. 56 of the Divorce Act (IV of 1869). He referred to ss. 7, 16 and 55 of 
that Act, and to Stat. 31 and 32 Viet., c. 77. 
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JUDGMENT 

BaRRAN, C.J. — The question before us is whether the .appeal in 
this case should be admitted. The Prothonotarv has refused to accept it 
as out of time. 

The decree nisi was made od the 30tb November, 1896. The decree 
absolute was pronounced ou the 14th June. 1897, and the appeal was 
presented to the Protbonotary on the 9th December following, that is to 
say, within six months of the pronouncement of tbe decree absolute. 

Section 55 of the Indian Divorce Act (IV of 1869) gives a general 
right of appeal from all decrees in suits or proceedings under the Act under 


when the High Court declares that the case is a fit one for appeal to Her Majesty in 
Council. 

XIII. — Re-/narriage. 


« 57. When six months after the date of an order of a High Court confirming the 
decree for a dissolution of marriage made by a District Judge have expired, 

or when six months after the date of any.deoreelof a High Court dissolving a marriage 
have expired, aod no appeal has been presented against such decree to tbe High Court 

in its appellate jurisdiction, 

or when any suoh appeal has been dismissed, 

or when in the result of any suoh appeal any marriage is declared to be dissolved, 
but not sooner, it shall be lawful for tbe respective parties to tbe marriage to marry 
Again, as if the prior marriage had been dissolved by death : 

Provided that no appeal to Her Majesty in Council has been presented against any 
fluoh order or decree. 

When such appeal has been dismissed, or when in the result thereof the marriage 
is declared to be dissolved, but not sooner, it shall be lawful for the respective parties to 
the marriage to marry again as if the prior marriage had been dissolved by death. ” 

(1) 4 B L.R. O.J. 51 (2) 15 Pro. D. 152. 
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the laws, rules and orders for the time being in force. “Decrees" 
in this section include, we think, both decrees nisi and decrees absolute* 
as, throughout the Act, when it is intended to distinguish between 
these two classes, they are distinguished in appropriate language. 
See e.cj.. ss. 44, 56 and 57. When no such distinguishing language is 
used, “ decree ’ includes both clauses. It might be thought that no appeal 

[615] would he allowed from a decree absolute in cases where the decree 

nisi was loft unchallenged upon questions peculiarly within the purview 
of the decree nisi , but looking to the history of legislation upon this branob 
of the law no supnort is to be found for the supposition. In the Act of 
1860 (83 and 24 Viet., c. 144), which introduced the practice of granting 
decrees nisi in the first instance, an appeal was given to the House of 
Lords from the decree absolute and nob from the decree nisi. This was 
the state of the law in England when the Indian Divorce Act was passed, 
save that in 1868 it had been provided by 31 and 32 Viot., c. 77, s. 3, 
that in suits for a dissolution of marriage no respondent or co-respondent 
not appearing and defending the suit on the occasion of the decree nisi 
being made should have any right of appeal to the House of Lords against 
the decree when made absolute unless the Court upon application made 
at the time of the pronouncing of the decree absolute should see fit to per- 
mit an appeal. In 1881 by the Judicature Act of that year (44 and 45 Viet., 
c. 68, s. 101 it was enacted that " No appeal from an order absolute for dis- 
solution * * of marriage shall henceforth lie in favour of any party 

who having had time and opportunity to appeal from the decree nisi on 
which such order may be founded, shall not have appealed therefrom." 
This was the case here. The appellant allowed the decree nisi to be 
made in her absence. It was faintly contended by the Advocate-General 
for the respondent that, therefore, do appeal lies in this case, because by 
s. 7 of the Indian Divorce Act it is enacted that, subject to the provisions 
contained in the Act, the High Court shall in all suits and proceedings 
thereunder act and give relief on principles and rules which in the opinion 
of the said Court are as nearly as may be conformable to the princi- 
ples and rules on which the Court for Divorce and Matrimonial causes in 
England for the time being acts and gives relief. The principles and rules 
here referred to, are not, we think, mere rules of procedure including rules 
which regulate appeals which are laid down in the subsequent seotious (45 
and 55) of the Act, but are the rules and principles which determine the 
cases in which the Court will grant relief to the petitioner aDpearing before 
it or refuse that relief — rule3 of gMasi-substantive rather than mere 

[616] adjective law. Exactly the same language was used in giving the 
Matrimonial Court in England jurisdiction to deal with cases over which 
the Ecclesiastical Courts had theretofore suoh jurisdiction : see 20 and 21 
Viet., c. 85, s. 22. The above was the view taken is Abbott v. Abbott(\), 
and is, we think, the correct view. 

The main contention, however, of the Advocate-General was based 
upon the language of s. 55 of the Indian Divorce Act itself, which provides 
that all matrimonial decrees * * may be appealed from under the laws, 

rules and orders for the time being in force. The laws and rules which 
impose a limit upon the time within which an appeal can be brought are 
doubtless within the scope of that section. At the time when the Act was 
passed, a rule of the Bombay High Court made twenty days the limit of 
the time for appealing from a decree. This rule was, however, superseded 


(1) 4B.L.R. O.J., 51. 
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by tbe Limitation Act (XV of 1877), sch. II, art. 151, which now by 
reason of s. 4 governs the presentation of appeals in the High Court’s 
original jurisdiction, and the farmer rule finds no place in the rules of the 
Bombay High Court published since the passing of the Limitation Aot. 
Hence it is contended that there is no rule for the limitation of the pre- 
sentment of original side appeals except that laid down in the Limitation 
Aot, and that the Limitation Act, s. 1, enacts that nothing contained 
in Parts II and III applies to suits under the Indian Divorce Aot. We 
cannot, however, it is said, have recourse directly to that enactment to 
determine within what time a party to a matrimonial suit is bound to 
appeal. Indirectly, however, the Advocate-General contends that an out- 
of-time matrimonial appeal is prohibited, since s. 55 places such an 
appeal under the laws, rules and orders for tbe time being in force for 
other original side deorees, and original side decrees must be appealed from 
within twenty days (we omit the provisions as to obtaining oopies, as it 
does not affect the argument) from the time when they are made. 
Mr. Inverarity on the other hand contends that tbe above provision of the 
Limitation Act, which is later in point of time, virtually repeals so much 
of s. 55 of the Divorce Act as is inconsistent with it. The short answer 
to that [617] argument appears to us to be that by s. 3 suit does 
not include an appeal, and there is nothing, therefore, in the Limitation 
Act which interferes with the full scope of s. 55 of the Divorce Act. In 
this view, the appeal is out of time, and the application to have it admit- 
ted must be refused. 

Attorneys for tbe plaintiff : — Messrs. Little and Company . 

Attorneys for the defendant —Messrs. Crawford , Burder a nd Com- 

pany. 


22 B. 6l7 = Chitty'a S.C.C.R. 539. 

SMALL CAUSE COURT REFERENCE. 

Before Sir C. F. Far ran , Kt., Chief Justice, and Mr . Justice Tyabji. 


Abdul Razak ( Plaintiffs ) v. J. G. Kernan ( Defendant ).* 

[11th February, 1898.] 

Insolvency— Official Assignee— Vesting o> der— Lease— Lease-hold property -Right of 
Official Assignee to accept or disclaim— Effect of taking possession— Liability fur rent. 

In a Presidency town, the Official Assignee has the right to elect whether he 
will accept or repudiate onerous (e.g. leasehold) property belonging to an insol- 
ent and as such vesting in the Official Assignee under the Indian Insolvent Act 
(Btat, 11 and 12 Viet , c. 21), 

Except under exceptional circumstances, the taking of possession of leasehold 
property by the Official Assignee is proof of eleotion on his part to take the lease, 

A held certain premises in Bombay from the plaintiff as a monthly tenant at 
a rent of Rs. 126, with liberty to either party to terminate tho tenancy on giving 
one month’s notice. On the 9th April, 1896, A was adjudicated insolvent by 
the Court for the Relief of Insolvent Debtors at Madras, and on that day the 
usual vesting order was made vesting all his estate and effeots in the defendant 
as Offioial Assignee. On the 20tb August, 1896, the Sheriff, who had taken pos- 
session of the premises in execution of a deoree passed against A, handed over 
possession of them to the agent of the defendant, who remained in possession 
until the 30th September, 1896, wbeo he gave them up to the plaintiff. Tbe 
plaintiff brought this suit against the defendant for the rent (Rs. 760) due from 
1st April, 1896, to the 30th September, 1896. 

^ 1 1 — . i « i m i i . 

• Small Cause Court Referenoe No. 3036 of 1897. 
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Held , that the defendant was liable. Bj 1 entering into possession on the 30th 
August, 1696, the defendant had elected to accept the lease and had thereby 
become assignee of it. The acceptance dated back to the vesting order, and the 
Official Assignee (the defendant) became liable for the rent during the period 
that he continued to be assignee, his liability ending when with the landlord's 
consent he surrendered the term. 

[R., 15 Ind. Cas. 288.] 

[618] Case stated for the opinion of the High Court under s. 69 of 
the Presidency Small Cause Courts Act (XV of 1882), by C. W. Cbifcty, 
Chief Judge — 

“l. This was a suit brought by the plaintiff to recover from the 
defendant a sum of R 9 . 750, being the amount of rent due to him for 
certain premises situate in Apollo Street, Bombay, from the 1st April to 
th6 30th September, 1896, at a monthly rental of Rs. 125, or, in the 
alternative, the same sum as compensation for use and occupation of the 
same premises during the said period. 

“ 2. The defendant is the Official Assignee at Madras and, as such, 
the assignee of the estate and effects of one A. Sabhapatty Moodeliar 
an insolvent. 

" 3. The facts of the case on which my decision was based and the 
reasons for that decision are fully set out in my judgment, a copy of 
which is hereto annexed, and to which for brevity’s sake I crave leave to 
refer. I gave judgment for the plaintiff for the full amount claimed and 
costs, and at the request of the defendant’s attorney made my judgment 
contingent upon the opinion of the High Court.” 

The following is the statement of facts referred to in the above 
paragraph, taken from the Chief Judge’s judgment : — 

“ The plaintiff is the landlord of certain property iD Apollo Street 
which he purchased in January, 1895. At the time of the purchase, a 
set of offices in the plaintiff’s building wa9 in the occupation of the firm 
of A. Sabhapatty Moodeliar and Co. as monthly tenants at a rent of 
Rs. 125, with liberty to either party to terminate the tenancy on giving one 
month’s notice. The actual premises included in the lease consisted of 
one floor and a room on the floor above. Rent was paid regularly by the 
firm of A. Sabhapatty Moodeliar and Co. down to the 31st March, 
1896. On that day the firm gave to the plaintiff a notice to deter- 
mine the tenancy on the 30th April, 1896 (Ex. A), but such notice 
was never acted on. Iuaeed the defendant was apparently unaware 
of it until it was produced in Court by the plaintiff’s attorney. On the 
9th of April. 1896. A. Sabhapatty Moodeliar (who was, as I understand, 
the manager of a joint Hindu family carrying on a family business m 
Bombay, Madras and elsewhere in that name) wa9 adjudicated an insol- 
vent by the Court for the Relief of Insolvent Debtors at Madras, and on 
the same day the usual vesting order was made vesting all his estate 
and effects in the defendant. On the 9ch April, Sardarmal Jugonath 
obtained a decree against the insolvent in the High Court at Bombay and 
on the same day the Sheriff in execution of that decree. attached property 
of the insolvent consisting of office furniture and books lying at the 
[619] premises in question. The Sheriff kept the property on the pre- 
mises which he closed with his own lock. The Sheriff remained in 
custody from the 11th April until the 20th August, 1896. On the 15th 
April, Mr. Turner as constituted attorney of the defendant wrote to the 
Sheriff asking him to remove the attachment. As this request was not 
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oomplied with, Mr. Turner on 6th May, 1896, took out a Judge’s sum- 
mons in the High Court to have the attachment removed. That 
summons was made absolute on tbe llbh August, 1896. The proceedings 
and the judgment are reported at length in I.L.R., 21 Bom., at p. 205. 
On the 20th August, 1896, the Sheriff handed over possession of the 
attaohed property to the defendant's agent, Mr. Turner. Mr. Turner 
gave up possession of the office premises to the plaintiff on the 30tb 
September, 1896. It should be here stated that the room on the upper 
floor was before the date of insolvency and during all the six months for 
which rent is now claimed in the occupation of one J. A. Grant, who 
had originally entered as a sub-tenant of the insolvent. The delivering up 
of possession by Mr. Turner, the Official Assignee, on the 30th September, 
1896, was by mutual agreement between him and the plaintiff. Before 
that date the plaintiff was able to secure new tenants on most favourable 
terms. He was able to let the office premises to the proprietors of the 
‘ Advocate of India ' at Rs. 105, and to agree with Mr. Grant for the 
payment of rent direct to him for tbe upper room at Rs. 30, an advance 
on the whole of Rs. 10. It was also arranged that the new tenancies 
should commence from such date as the defendant should vacate, and they 
did actually commence from the 1st October, 1896. I mention these 
facts in order to dispose of the argument of tbe plaintiff’s attorney that if 
the plaintiff really considered himself entitled to claim rent from the defend- 
ant he would also have assuredly claimed an extra month’s rent in 
lieu of notice. It will be patent, from tbe facts stated, that such a claim, if 
made, could not have been substantiated. It would, in effect, be a claim 
for damages which the plaintiff admittedly has not suffered. On the 9th 
June, 1896, and again on the 24tb July. 1896, the plaintiff's attorney 
wrote to the Sheriff demanding the rent which had on those dates accrued 
due, but no notice was taken of his demands. On tbe 17bh September, 
1896, plaintiff for the first time addressed Mr. Turner, and a lengthy 
correspondence ensued which eventually terminated in the filing of this 
suit.” 

The following were the questions referred to the High Court : — 

(1) Whether in a Presidency town in India, in cases of onerous pro- 
perty {e.g., leasehold property) belonging toan insolvent and as such vesting 
in the Official Assignee under the Indian Insolvent Act, the Official Assignee 
has the right to elect whether he will accept or repudiate such property ? 

(2) Whether the taking of, or remaining in possession of lease-hold 
property by an Official Assignee is tantamount to an election on his part 
to accept the lease ? 

[620] (3) Whether, on the facts stated, the defendant must not be 
deemed, in law, to have been in possession of the premises in question 
during the six months for which rent is claimed ? 

• (4) Whether the defendant is nob liable to pay to the plaintiff such- 
rent ? 

(5) Whether, in the alternative, the defendant is nob liable to 
compensate the plaintiff for use and occupation of the premises from 9th 
April to 30th September, 1896? 

Lawndes for the defendant. — The notice of the 31st March, 1896, 
terminated the tenancy on the 30bh April, 1896 — Transfer of Property 
Act (IV of 1882), s. Ill ; Woodfall’a Landlord and Tenant (14th Ed.), 
p. 357. The continuing in possession was not a continuance of the 
tenancy. The Sheriff entered into possession on 11th April. The 
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assignee is not liablo till he elects. There was no election here — Turnery. 
Richardson (1) ; Copeland v. Stephens (2) ; Griffiths on Bankruptcy, 
Vol. I, p. 287 ; Levi v. Ayers (3) ; Statute 11 and 12 Viet., c. 21, bs 7 
and 11; Sfcafc. 1 and 2 William IV, c. 56; Bankruptcy Act, 1849, 
s. 145; Goochein v. Noble (4). Mere laches is not election. The posses- 
sion of the Sheriff was not the possession of the assignee. There was 
no use and occupation before the 20th August — Woodfall’s Landlord 
and Tenant, p. 567 ; Transfer of Property Act (IV of 1882), s. 116; 
Churchward v. Ford (5); Hyde v. Moakes (6). The Sheriff was in possession. 
The assignee is not liable for use and occupation till he enters — How v. 
Kcnnelt (7) ; Jones v. Reynolds (8) ; Woodfall’s Landlord and Tenant, 
p. 569 ; Edue v. Strafford (9) ; Sardarmal v. A. Sabhapathy (10). He cited 
also Robson on Bankruptcy, p. 443 ; Atkinson on Sheriffs, p. 303 ; 
Titter ton v. Cooper (11) ; Woodfall’s Landlord and Tenant, Ch. VII, s. 11. 

Scott, for plaintiff. — There was a waiver of notice. Any act showing 
an intention to continue the lease is a waiver of notice. [621] See Act 
IV of 1882, s. 113, illustration. The lease vested at once in the Official 
Assignee as part of the personal estate of the insolvent. He might disclaim 
it. Abandonment is not equivalent to disclaimer. He referred to Stat. 49 
Geo. Ill, c. 121. s. 19 ; Stat. 5 Geo. IV, c. 98, s. 73 ; English Bankruptcy 
Act, 1869, ss. 23 and 24; Ay a Mohomed v. Eoolsom Bcebce f 1 2) ; Ex parte 
Dresslar (13). 


JUDGMENT. 

Farran, C. J. — We agree with the Chief Judge of the Small Cause 
Court that t he first quest ion should be answered in the affirmative. 
Before us it was not argued that the Official Assignee was bound to take 
upon himself against his will the liabilities arising out of a leasehold 
vested in the insolvent at the date of his insolvency. That contention 
was not, we think, open to the plaintiff after the decision of the Privy 
Council in Levi v. Ayers (3), which recognises the geueral law as settled 
by Turner v. Richardson (1) and other cases to be that “ assignees in 
bankruptcy are not bound to accept a damnosa hcereditas and that they 
have consequently an option to accept or repudiate property which is or 
may be injurious to the estate.” 

The argument for the plaintiff' was confined to the contention that the 
right of the Official Assignee was to disclaim the lease, or rather that he 
was bound by the lease, unless or until he expressed his intention by words 
or acts not to take it as part of the assets of the insolvent. In our opinion 
that contention cannot be supported. The earlier cases upon the question 
cited to us were Bourldillonv. Dalton (14); Wheeler v. Bramah (15); Turner 
Richardson { 1); Copeland v. Stephens (2). Though loose expressions 
such as "abandonment " by the assignees are used by Judge at nisi prius, 
the considered judgments make it, we think, quite clear that a lease was 
not considered to vest in the assignees unless they accepted it. In the 
last cited case Lord Ellenborougb delivering the judgment of the Court 
says at p. 604 of the report ; " We are of opinion that the general assign- 
ment of a bankrupt’s personal [622] estate does not vest a term of years 
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in the assignees unless they do some aot to manifest their assent to the 
assignment, as it regards the term, and their aoceptance of the estate, and 
upon this ground alono our judgment iu the present case is given. The 
whole judgment places the question beyond doubt. This view of the law 
was recognised by the Legislature in 5 Gee. IV, o. 98, s. 73, and was al- 
ways aoted upon in England until the law was altered by the passing of 
the Bankruptcy Act of 18G9 — Ex parte Dressier (l); Titterlon v. Cooper(2). 
In our opinion it is now the law in the Presidency towns in India. 


2. The taking of possession of leasehold property of an insolvent by 
the Official Assignee has always been regarded as proof of election on his 
part to take the lease. This has been laid down in the earliest oases, 
Turner v. Richardson , Copeland v. Stephen's, and was re- stated by the 
Judges in Ex parte Dressier aud Titterton v. Cooper. In the latter case, 
Brett, L.J., says : “ It is not easy to enumerate what may be called un- 
equivocal acts, , but I may mention the taking of possession of the premises 
demised by the lease and Cotton, L.J., in the same ease says : It is 
true that in many of the cases possession is referred to ; but possession of 
leasehold property is the very strongest proof that a person to whom a 
conveyance has been made has accepted it, and has beoome assignee of 
tho lease.” The Judges in Ex parte Dressier are equally emphatic upon 
the effeot of possession. Goodwin v. Noble (3) was much relied upon in 
this and the next braucb of the case.. The circumstances in that case 
were very peculiar. The landlord was informed of the purpose for which 
the assignees wished to remain in possession, and the Court was of opinion 
that he could not reasonably have inferred, from what the defendants did, 
that they meant to take to the lease. Our answer to the second question 
will be that, except under exceptional ciroumstances. the taking possession 
by the Official Assignee of leasehold property is tantamount to an election 
on his part to accept the lease. As to the Official Assignee remaining in 
possession we do not see how the question arises. 


[623] 3. Upon the third question, we do not think that the defend- 
ant must be deemed, in law, to have been in possession of the premises 
during the six months for which rent is claimed. 

4. The fourth question must, we think, bo answered affirmatively to 
the effeot that the defendant is liable for tho rent. On the 9th April, 
Moodeliar, the lessee of the premises, was declared an insol- 
vent. He had some furniture and books on the leasehold premises, 
These the Sheriff attached on the 11th of April entering into possession 
and putting his lock ou the doors. The Official Assignee took steps to 
remove fche attachment, which he succeeded in doing on the 11th August. 
Down to this time the Official Assignee bad done nothing to show an 
election to take over the lease. On the 20th August, the Sheriff made 
over the attached property to the Official Assignee, who on the same day 
entered into possession of fche premises. He did nob inform the plaintiff, 
the landlord, that he entered with any limited object or for any special 
purpose. There is nothing to distinguish the case from the ordinary one 
of an Official Assignee entering into possession of leasehold premises and 
thus consenting to become assignee of the lease. Having made the elec- 
tion the usual consequences follow. The acceptance of the lease dates 
back to fche vesting order and the Official Assignee becomes liable for the 
rent during fche period that he continues to be fche assignee of fche lease 
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his liability ending when with the landlord’s assent he surrenders the 
term — Titterton v. Cooper (l), or otherwise gets rid of his obligation. 

It was contended for the defendant that the notice given on the 31st 
March, 1896, terminated the lease on the 30th April and that the tenanoy 
came to an end on that day. It has, however, been founded as a fact that 
that notice was not acted on or in other words was waived. It does not 
appear to us that we have been asked whether what took place really 
amounted to a waiver. I have asked the Chief Judge whether he intended 
us to consider that question and be replied that he stated the notice and 
its waiver merely as facts in the history of the case. The waiver of the 
notice, be said, was not contested before him. 

[624] 5. It is not necessary to answer this question. 

Costs costs in the case. 

Attorney for the plaintiff Mr. K . D. Shroff. 

Attorneys for the defendant : — Messrs. Craigie, Lynch and Owen. 


22 B. 624. 

APPELLATE CIVIL. 

Before Sir C. F. Farran, Kt., Chief Justice , and Mr. Justice Parsons. 

Martand Balkrishna Bhat and another ( Original Defendants), 
Appellants v. Dhondo Damodar Kulkarni ( Original Plaintiff), 

Respondent .* [19th January, 1897.] 

Mortgage— Mortgage by manager of “undivided family — Redemption — Sale of mortgaged 
property under money decree obtained by mortgagee in respect of other debts— 
Purchase t by mortgagee at Court sale — Right of member of family to redeem— 
Transfer of Property Act IV o/1882, s. 99-Ciuif Procedure Code (Act XIV of 1889), 
s. 294. 

Sbankraji, bis eon Shridbar and his grandson the plaintiff Dbondo (eon of 
a predeceased son) were undivided. In 1875 Shankraji mortgaged the property 
in dispute to Hamirmal with possession. After ShaDkraji’s death in 1877 
Shridhar managed the whole estate. In 1878, during Dbondo’s absence from 
his native village, Hamirmal sued 8hridhar as the heir and representative of 
Bhankraji in respeot of other debts and, obtaining a money deoree against him, 
attaohed the mortgaged property in execution of the decree. After the 
attachment, Hamirmal without notifying or disolosing his mortgage lien 
caused several of the properties to be sold and, without obtaining leave from 
Court to bid at the sale, purchased some of them in the names of hie 
dependants at an undervalue aud benami for himself. In 1892 Dhondo 
brought tbis suit against Hamirmal, Shridbar and the benami purchasers to 
redeem the properties so bought by Hamirmal. The lower CourtB found that the 
money decree whioh Hamirmal obtained, and the execution proceedings thereon, 
bound the estate. 

It was contended that the exeoution sales had not been objeoted to under 9, 994 
of the Civil Procedure Code and were, therefore, valid, and that the plaintiff, 
consequently, could not redeem. 

Held, that the plaintiff might redeem although he had not taken proceedings 
under s. 294. The fact that the mortgagee Hamirmal had sold the property in 
execution of a money deoree did not free him from the liability to be redeemed as 
mortgagee. The sale was rendered nugatory, not by the previsions [629] of s. 294 
(though permission to bid granted under that seotion might have validated the 
purchase), but by the impossibility of a mortgagee by such sales and purohases 
freeing himself from the liability to be redeemed. 

* Second Appeal No. 172 of 1896. 
f [Without leave of Court. — ED., I.D..N.S.] 

(1) 9 Q.B.D. 473. 
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SECOND appeal from the decision cf Arthur H. Unwin, District Judge 
of Nasik, confirming the decree of the First Class Subordinate Judge. 

Suit for redemption. One Shankraji Bamchandra and his son 
Shridbar and grandson the plaintiff Dhondo (the son of a predeceased son) 
were members of an undivided family. On the 31st March, 1875, 
Shankraji mortgaged the property in question to the defendant Hamirmal 
and his father Khemchand with possession. Shankraji died in 
and after his death Shridhar managed the estate. The plaintiff Dhondo 
had left his village before Shankraji’s death and only returned there 

’Dhondo' s absence Hamirmal sued Shridhar as heir and 
representative of Shankraji, and obtained a money decree in respect of 
other debts against him, and in execution he attached the mortgaged 
properties. The lower Courts found, and the High 

finding, that the decree and execution proceedings against Shridhar as 
manager were binding on the plaintiff Dhondo as if he had been a party. 

Hamirmal without disclosing his mortgage sold the mortgaged proper- 
ties in execution of his money decree, and without obtaining leave to bid 
at the sale he bought several of them in the names of bis servants. 

Dhondo now brought this suit to redeem the Properties so purchased 
by Hamirmal and to recover possession. He made Shridhar and the 

benami purchasers parties to the suit. 

The Subordinate Judge found that the plaintiff and his uncle Shridhar 
were tbe heirs of Shankraji and that the plaintiff was entitled to redeem 
the mortgage ; that the purchases by the defendants were collusive and 
benami for Hamirmal (defendant No. 1); that the mortgage was fully 
satisfied, and that nothing was due in respect of it. He, therefore, decreed 

the plaintiff’s claim for redemption and possession. 

On appeal by defendants the Judge confirmed the decree. Defendants 

Nos. 2 and 3 appealed to the High Court. 

[626] Dafi A. Khare appeared for the appellants (defendants Nos. 2 

and 3). -The plaintiff was joint with Shridhar against whom in his 
representative capacity Hamirmal obtained the money decree. Shrid bar 
was the manager of the family and, therefore the plaintiff wss bound by 
the decree and the sales held under it, the debt for which the decree was 
passed being an ancestral debt. The first Court held that our purchases 
were benami for Hamirmal (defendant No. 1), and applying s 99 of the 
Transfer of Property Act allowed the claim. We contend that the Transfer 
of Property Act (IV of 1882) ie not applicable, because the sales took place 
in 1880 and 1881 and tbe Act did not come into force in this Presidency 

until the year 1893. _ T . _ . , 

Hamirmal did not bid at the auction -sales. We purchased the property 

at the auction and have got nothing to do with him. Even supposing 

that he did purchase the mortgaged property at the auction, still hia 

purchase would not be void ab initio. The plaintiff should have proceeded 
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either under s. 244 or s. 294 of the Civil Procedure Code (Act XIV of 
1882). No separate suit lies — Javherbai v. Haribhai (l) ; Chintamanrao 
v. Vithvbai (2) ; Paramasiva, v. Krishna (3). 

Manckshah J. Taleyarkhan appeared for the respondent (plaintiff). 

Hamirmal. who was himself the mortgagee, purchased the equity of 
redemption at the Court sale3 without the leave of the Court. The general 
law of mortgage is that a mortgagee cannot purchase the mortgaged pro- 
perty without the leave of the Court— Kam ini, v. Ramlochan (4). When 
mortgagee himself purchases the equity of redemption of his mortgagor 
under his own money decree, he thereby deprives the mortgagor of his 
equity of redemption— Dhuggobutty Dossee v. Shamachurn Bose (5). 

We were not joined as a party to the suit in which the money-decree 
was obtained. The suit was against Shridhar alone. We are, therefore, 
not bound by the sales in execution of the decree. The right, title and 
inteiest of Shridhar alone was sold. It was, [627] therefore, not necessary 

for us to proceed under s. 244 of the Civil Procedure Code (Act XIV of 
1882). 


JUDGMENT. 

Farran, C. J. — The facts which give rise to this appeal as found by 
the lower Courts are these: — On the 31st March, 1875, Shankraji Ram- 
chandra mortgaged the several properties, which the plaintiff, his grandson 
Dhondo Damodar, seeks to redeem, to the defendant Hamirmal and his 
father Khemchand with possession. The lower Courts have found that 
Shankraji Ramchandra and his 3on Shridhar and his grandson Dhondo 
were undivided, though Shridhar lived separate from his father. Shankraji 
died in 1877-78, and after his death Shridhar managed the whole 
estate. The plaintiff Dhondo had left his native village Dindori before 
his grandfather’s death and only occasionally returned to stay there after 
that event. 

During the absence of the plaintiff in the Berars the defendant 
Hamirmal (in suit No. 522 of 1878) sued Shridhar as the heir and 
representative of his father Shankraji Ramchandra and obtained a 
money decree against him, and in execution of that deoree attaohed the 
mortgaged premises. The lower Courts have held that Shridhar suffici- 
ently represented his father’s estate for the purposes of that suit, and that 
the money deoree which the defendant Hamirmal obtained (if in other 
respects valid) bound the estate, and that the execution proceedings whioh 
followed upon the decree similarly bound it. We think that we must accept 
this finding and hold that the decree obtained against Shridhar as manager 
of the property and representative of Shankraji was binding upon the 
plaintiff as though he had been made a party-defendant to perfect the 
representation. 

The defendant Hamirmal without notifying or disclosing his mort- 
gage-lien caused several of the mortgaged properties to be sold in execution 
of his money decree; and without obtaining leave from the Court to bid at 
the sale, purchased several of them in the names of his dependants and 
servants. The lower Courts have found that the purchases were made 
collusively and at an under value benami for the defendant Hamirmal, who 
was himself the real purchaser. Under these circumstances the plaintiff 
sues to redeem the several mortgaged properties which [628] were so 


(2) 11 B. 558. 
(5) 1 C. 337.. 
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bought by the defendant Hamirmal, and has made the several bcnami 
purchasers or their heirs, as well as his uncle Shridhar, parties to the suit. 

The questions which present themselves for consideration are 
whether the plaintiff is debarred, by the sales in execution to which we 
have referred, from redeeming, and whether he can redeem without having 
had the sales set aside in execution proceedings. The lower Courts have 
applied to the case the principle deducible from s. 99 of the Transfer of 
Property Act and have decreed redemption. For the appellants it is 
contended that the purchase by the execution-creditor without loave does 
not of itself vitiate the execution proceedings and sale, but only gives the 
judgment-debtor the right to object to the sale under s. 294 of the Civil 
Procedure Code. When no objection is taken to the purobase under 
that section it is argued that the purchase is as valid as if the leave of the 
Court had been obtained to the execution-creditor himself bidding and 
purchasing. The authorities cited by the appellants Javhcrbai v. 
Haribhaii 1), Chintamanrav v. Vithabai (2), Parama&iva v. Krishna Up- 
bear out that contention. The learned pleader for the respondent while 
conceding that general principle, sought to bring the case withm the 
authority of the ruling of the appellate Court in Bhugciobutty D ° ssc c v * 
Shamachurn Bose (4), where the earlier authorities^are cited, and where 
it is laid down, as a general proposition, that a mortgagee is pot 
entitled by means of a money-deoree obtained on a collateral security, 
such as a bond or covenant, to obtain a sale of the equity of redemp- 
tion separately, because by so doing he would deprive the mortgagor 
of the privilege which, upon the principle of considering the estate as a 
pledge, a Court of Eauity always accords to a mortgagor, namely, a 
fair allowance of time to enable him to discharge the debt and recover 
the estate. This privilege is an equitable incident of the contract of 
mortgage, and it would be inequitable to permit the mortgagee to evade 
it ; to do that circuitously which he could not do directly. i- hat is the 
principle which in an extended form is enacted as law in s. W oi the 
Transfer of [629] Property Act. The section extends it to an attach- 
ment arising out of any claim of the mortgagee against the mortgagor in 
respect of which he brings a suit. In the case above cited, as in those 15) 
in accordance with which it was decided, the money-decree was based 
upon a claim arising out of the mortgage transaction itself, but it is 
difficult to read the judgments in these cases without seeing that the 
same reasoning applies to a mortgagee buying the equity o le emp ion 
under a decree obtained upon a claim independent of the mortgage as 
applies to a decree obtained upon a collateral instrument to secure the 
mortgage-debt. We refer particularly to the remarks of Macpherson, J., 
in Kamini v. Ramlochan (6). ,, 

I» the present case it seems impossible to say that the mort- 
gagee did not avail himself of his position to obtain an undue advan- 
tage in the purchases or otherwise act mala fide” The question is 
one of much difficulty and doubt, bub seeing that the Legislature h . as J^w 
adopted the principle in its widest aspect wa think that we are justified 
in acting upon it. In this view the sale i9 rendered nugatory, no y 
the provisions of s. 294 of the Code (though permission granted under 


(1) 5 B. 675. 


(2) 11 B. 588. 


(3) 14 M. 498. (4) 1 0. 337. 

Gobindmani Dasi — 4 B. L. R. O. J. p. 83 


. (6) Brajanath Kundu Chowdry v. Gobindmam Dasx-i a . u. , k. u. J oo 
Kamini Debi v. Ramlochan Sirkar- 5 B. U B- 450 ; BamtocAfl» v. Kamini-lbxd 
p. 460 ; Neerunjun McoUrjee v. Oopendro Naraxn Deb— 10 lb id. p. d/. 

(6) 5 B. Ii. R. 460 (458). 
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that section to bid might have validated the purchase), but by the 
impossibility of a mortgagee by such sales and purchases as these freeing 
himself from his liability to be redeemed. In this view, the faot that 
Dhondo did Dot take proceedings under s. 294 to set aside the Bales 
does not affect his present right to redeem. We, therefore, oonfirm the 
decree with costs. 


Decree confirmed. 


22 B. 630. 

[630] APPELLATE CIVIL. 

Before Sir C. F. Farran, Kt., Chief Justice, and Mr. Justice Parsons. 


Antu and others ( Original Plaintiffs ) , Applicants v. VISHNU 

Govind Bawa and others ( Original Defendants ), Opponents * 

[20bh January, 1897.] 

Mamlatdars Act (Bom. Act III of 1876), s. 8 — Suit for possession — Parties— Tenants of 

defendant proper parties to suit- Practice— Procedure. 

Defendant No. 1 having obtained a decree against the plaintiffs for possession 
of c°rta:n land in the Mamla'dar’s Court leased the land to defendant Nos. 2 
and 3. Shortly afterwards the Mamlaidar’s decree was reversed by the High Court 
on the plaintiffs* application. Thereupon the plaintiffs sued the first defendant 
and his tenants (defendants Nos. 2 and 3) who were in actual possession io 
recover the land. The Mamlatdar rejected the[plaint, holding that there was ft 

/ niS l°/» n< ^ er °^ caUFe9 ac tion, one suit being brought against different persons 
for different caufes c f action arising at different times. 

Held, that the Mamlatdar should accept the plaint and hear the suit on its 
merits. The defendant, who bad obtained possession under a decree whioh had 
been reversed, could not improve his position by letting third parties into posses- 
sion as his tenants. They stood io the shoes of their lessor and were jointly 
liable with him to be ousted by proceedings taken in the Mamlatdar's Court. 

[Appr., 13 C P.L.R. 9.] 

Application under the extraordinary jurisdiction of the High Court 
(s. 622 of the Civil Procedure Code, Act XIV of 1882) against the decision 
of Rao Saheb V. K. Sathe, Mamlatdar of Satara, in a possessory suit. 

The first defendant Vishnu obtained a decree against the plaintiff for 
possession of the land in question in the Mamlatdar’s Court and under that 
deoree was put in possession on 26th March, 1896. On the 1st June, 1896. 
he let the land on lease to defendants Nos. 2 and 3. 

On the 1st September, 1896, on the application of the plaintiffs, the 
High Court reversed the above decree of the Mamlatdar. 

On the 19th September, 1896, the plaintiffs brought this suit against 
Vishnu (defendant No. 1) and his tenants (defendants Nos. 2 and 3) to 
recover possession. 

The Mamlatdar returned the plaint for amendment by striking out the 
names of defendants Nos. 2 and 3, bolding that there was a misjoinder of 
causes of action, viz., that against defendant No. 1 [631] having arisen on 
the 26th March, 1896, and that against defendants Nos. 2 and 3 on the 1st 
June, 1896. The plaintiffs, however, again presented the plaint in the 
same form, urging that the suit should be proceeded with as it stood against 
all the three defendants. The Mamlatdar thereupon rejected the plaint. 


* Application No. 257 of 1896 under the extraordinary jurisdiction. 
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The plaintiffs now applied under the extraordinary jurisdiction of the 
High Court and obtained a rule nisi calling on the defendants to show 
cause why the order of the Mamlatdar should not be set aside. 

Branson with Vasudeo B. Joglekar, appeared for the applicants (plaint- 
iffs) in support of the rule. — The Mamlatdar was wrong in requiring 
plaintiffs to strike out the names of defendants Nos. 2 and 3. If they were 
not proper parties he should have dismissed the suit as against them. 
Defendant No. 1 dispossessed us on the date stated in our plaint and sub- 
sequently he let out the property to defendants Nos. 2 and 3. Defend- 
ants Nos. 2 and 3 were, therefore, in possession through defendant 
No. 1. We desired to recover possession, and defendants Nos. ^ aE *r 6 
were, therefore, necessary parties. The Mamlatdar was wrong m holding 
that two different causes of action were joined. Our causes of action, 
striotly speaking, was against defendant No. 1 alone. Defendants Nos. A 
and 3 held under him. The Mamlatdar acted with material irregularity 

in rejecting the plaint. 

Sadashiv R. Bakhle appeared for opponent No. 1 (defendant No. U 
to show cause. 

JUDGMENT. 

PABRAN, C. J.— I am of opinion that a person obtaining possession 
of land otherwise than by duo course of law cannot alter or improve his 
position by letting third parties into possession as his tenants, buoh 
tenants seem to me to stand in the shoes of their lessor and jointly with 
him to be liable to be ousted by proceedings taken in the Mamlatdar s 
Court. The setting out of the circumstances under which such tenants 
obtained possession is not an irrelevant allegation which the Mamlatdar 
can order to be struck out under s. 8. If the law were otherwise, the 
Mamlatdars’ Act would be little better than a dead letter. I wou , 
therefore, set aside the Mamlatdar’s order rejecting the ptamt and 
order him to proceed to deal with it upon the ments. [632] In the 
present case the defendants Nos. 2 and 3 came into possession pending 
the former litigation and are as much bound by the final order made in it 
as is the defendant No. 1. It is, moreover, the defendant No. 1 who 
is urging his own act in Istting the defendants Nos. 2 and 3 into possession 
to defeat the jurisdiction of the Mamlatdar The defendant Nos. 2 and 3 
do not appear to taka any objection to the plaintiffs proceedings. I would 

make the rule absolute. Costs, costs in the cause. • d \ Q 

Parsons, J.-I see no illegality in the plaintiff suing m the 

Mamlatdar’s Court for possession on the ground of illegal oust . J ining 
as defendants in his suit not only the person who ne alleges has illegally 
ousted him, but also the other persons who after the ouster have o tamed 
possession from the person who ousted him and are in poases 
time of suit. The date and cause of action would be that of the original 
ouster, while the subsequent transfer of possession to the other defendants 
would be a mere narration of the circumstances under which the cause of 
action arose as agaiost those defendants To hold the < ion .ary vould be 
to greatly detract from the benefit of the Act for if the plaintiff were to 
sue only the persons actually in possession, they might plead that they 
had not ousted the plaintiff, and if he sued only the person who had 
ousted him, the other persons might m execution say that, as they were 
not parties to the decree, they could not be ousted under it. We make 
the rule absolute. Costs to be costs in the oause. 

Rule made absolute. 
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APPELLATE CIVIL. 

Before Sir C. F. Farr an, Kt. t Chief Justice , Mr. Justice Parsons and 

Mr. Justice Candy. 


Haribai ( Plaintiff ) v. Krishnarav Gopal (Defendant).* 

[21st January, 1897.] 

^"'P- Stamp Act (I of 1879 ) ss. 33, 34, 35. 37 la) lb). 45 and 50 -Collector's deci . 
sjor //to* instrument is chargeable with duly not conclusive— Duty of Civil Court 
—Practice— Procedure. 

. de ?L si ?° of the Colleetor under cl. (6) of s. 37 of the Indian Stamp Act (I 

Oi that a particular instrument is chargeable with duty [633] and is not 

duly stamped, ie not final and conclusive. If his decision under that clause is 
not obeyed, and the duty and penalty are not paid, any Civil Court before whioh 
the document may come has the duty cast upon it under s. 33 of examining it 
and of determining for itself whether it is duly stamped or not, and if not, of 

taking tho steps laid down in ss. 33, 34 and 35, that decision being subject to 
revision under s. 50. 

[R-, 9 Bom.L.R. 119 (124).] 

. Reference by Rao Saheb B. S. Jo.shi, Subordinate Judge of Karad 
m the Satara District, under s. 49 of the Stamp Act (I of 1879). 

The win of one Haribai was presented for registration as a will. The 
Sub-Registrar, however, on perusing it considered that it operated other- 
wise than as a will and should be st imped, and he impounded it under 

9. 33 of the Stamp Act (I of 1879) and sent it to the Collector under cl. 2 
ofs. 35. 

The Collector having obtained the decision of the Revenue authority 
under s. 45 of the Stamp Act as to its cbargeibility required the payment 
of stamp duty and penalty aocording to that decision (see s. 37) and 
detained the document pending the payment. 

In this suit the defendant pleaded that the debt in respect of 
which he was sued by the plaintiff was originally due by him to 
Haribai, but had been remitted by the terms of her will. It became 
necessary,, therefore, to refer to the document, and the Subordinate 
Judge having required its production, the Collector sent it to the Court 
with a karkun. The Subordinate Judge on examining the dooumenb was of 
opinion that it was a will and was not chargeable with duty. By letter 
he requested the Collector to allow the will to remain with the record of 
the suit. The Collector having refused, the Subordinate Judge submitted 
the following question to the High Court 

1. Whether the Collector's deoision that the instrument in question 
is chargeable with duty is binding on this Court ? and if not, 

2. Whether the instrument is chargeable with duty, and if so, 
what is the amount of duty leviable on it.” 

The opinion of the Judge on the first question was in the negative 

and on the second that the instrument (being a will) was not chargeable 
with duty. 

[634] Rao Saheb Vasudev J. Kirtikar (Government Pleader) appeared 
for Government (the Collector). — The Revenue authorities held that the 
document required to be stamped. Their decision under s. 45 is final 
and binding. The Collector aots under ss. 33, 35, 37 and 39 of the 
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Stamp Aot, 1879. Until the stamp duty is paid, the dooument must 
remain impounded. 

Some portions of the document in question operate as a gift and some 
as a release. Therefore the document requires to be stamped. 

Shamrav Vithal, for the defendant.— The question is whether the 
Commissioner’s decision is binding ou the Civil Court. The document was 
produced before the Subordinate Judge and he was entitled to deal with it 
under the Evidence Aot. The Commissioner's decision is tinal oply for 
fiscal purposes. Under s. 162 of the Evidence Act it is open to the Civil Court 
to deoide the question of admissibility of a document in evidence. If the 
Legislature had intended that the decision of the Commissioner should be 
final for all purposes, they would have made a provision to that effect. 
There is no provision in the Stamp Act making the Collector s decision as 

to impounding a document final. 

The document is clearly a will. No doubt it contains ^itals of com- 
pleted transactions, but it came into force after the death of the testatrix. 


ORDER. 

PARSONS, J.— The following two questions have been referred to this 
Court by the Subordinate Judge 

X. Whether the Collector’s decision that the instrument in auostion 

is chargeable with duty is binding on this Court? and if not, 

2. Whether the instrument is chargeable with duty, and if so, what 

is the amount of duty leviable on it? . , . 

The reference has been made under the Stamp Act, but it has been 

argued, and we deal with it, as made both under the Stamp Act under 

s. 617 of the Code of Civil Procedure. 

It appears that the instrument in question was presented ^r registra- 
tion as a will, and that the Sub-Registrar impounded it under s. 33 of the 
Indian Stamp Act, 1879, as it appeared [635] to him that the ‘ 
was not duly stamped, and sent it to the CoHector under the 2°d clause 
of s. 35. The Collector under s. 37, having first obtamod the decision 
the chief controlling Revenue authority under s. 4o, 

of stamp duty and penalty according to the decision of the chief control 
ling Revenue authority, and detained the instrument pending the payment 
In a suit filed in the Subordinate Court ot Karad the Subordinate Judge 
required the production of the instrument, and the CoUector s«n1. it w!th 
akarkun. The Subordinate Judge perused the document and was of 
opinion that the instrument was a will and was not chargeable with 
duty, and he has asked us the above two questions. 

Iq regard to the first, it must be remarked that while the Aot 
makes the certificate of the Collector given under cl. (a) of s. 37 
conclusive evidence, there is nothing m it which provides that h e 
decision under cl. ( 6 ) shall be final or conclusive. If h.s dec , 9 0D 3 
complied with, and the duty and penalty paid, then under s. 39 the instru- 
ment will be admissible in evidence ; but nothing is said in the Aotas Jo 
what shall be done if tbs decision is not obeyed and the duty and penalty 
not paid. It appears to us that under these latter 'circumstances a Civil 
Court before whom the instrument may come has the duty cast upon it, 
under b. 33, of examining the document and of determining for itself 
whether the instrument is duly stamped or not, and, if nob, of taking the 
steps laid down in bs. 33, 34 and 35, whatever decision it may come to 
being subject to revision under e. 50. We, therefore, answer the first 
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question in the negative. We answer the first part of the second question 
also in the negative. The instrument in question is clearly a will, and it 
does not become a deed of gift or a release or a deed of assignment merely 
because some past acts of disposition are recited in it. 

Order accordingly. 


22 B. 632. 


22 B. 636. 


[636] APPELLATE CIVIL. 

Before Sir C. F. Farran, Kt., Chief Justice , and Mr. Justice Parsons. 


Harilal Ranchodlal ( Original Plaintiff), Appellant v. HlMAT 
Manekchand and another ( Original Defendants ), Respondents * 

[28th January, 1897. j 

Municipality— District Municipal Act Amendment Act (Bom. Act 11 of 1884)— Suit for 
an injunction to restrain municipality— Sections of the Act not applicable. 

A suit was brought by the plaintiS against a municipality for an injunction 
to restrain them from laying water pipes on his land. The lower Courts dis- 
missed the suit for want of notice under s. 48 of the Distriot Municipal Aot 
Amendment Act (Bom. Act II of 1884). 

Field, reversing the decree, that the suit was not a suit for anything done in 
pursuance of the Act, but to prevent the municipality from doiDg what the 
plaintiff alleged to be an illegal act, and that s. 48 did not apply. 

[F., 23 Ind. Cas. 317 = 32 P.R. 1914 ; R., 25 B. 142 ; 20Ind. Oas. 572 = 7 8.L.R. 31.] 

Second appeal from the decision of G. McCorkell. District Judge of 
Ahmedabad, confirming the decree of Rao Bahadur V. V. Vagle, First 
Class Subordinate Judge. 

The plaintiff sued to obtain a perpetual injunction restraining the 
defendants from laying water pipes on his land. 

The defendants denied that the land was the plaintiff's and alleged 
that it was public property. They further contended that the suit would 
not lie without notice under s. 48 of the District Municipal Act Amend- 
ment Act (Bom. Act II of 1884). 

The Subordinate Judge dismissed the suit, holding that it was not 
maintainable for want of notice under the Act (s. 48). 

On appeal by the plaintiff the Judge confirmed the deoree. The 
plaintiff appealed to the High Court. 

Govardhanram M. Tripathi, for the appellant (plaintiff) We sued 
for an injunction. Section 48 of the District Municipal Act relates to 
something done in pursuance of the Act. A suit for an injunction is not a 
suit for anything done. We rely on President of the Taluk Board, 
Sivaganga v. Narayanan (l). 

Ramdatt V. Desai , for the respondents (defendants). — The plaintiff 
seeks to prevent the municipality from acting in pursuance [637] of 
the District Municipal Act. Such a suit is governed by s. 48 of the Aot— 
Nagusha v. Municipality of Sholapur (2). 

JUDGMENT. 

Farran, C. J. — In this case the plaintiff, who has resisted the 
municipality in laying pipes on his land, now sues for an injunction to 


• Second Appeal No. 577 of 1896. 
...• (1)16 M. 317. ...... 


(2) 18 B. 19... 
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restrain them from doing bo. It is clearly not a suit for anything done 
in pursuance of the Act, but to prevent the municipality from doing what 
the plaintiff alleges to be an illegal act. The sections conversant with this 
subieot have always been held not to apply to actions for an injunction 
Flower v. Local Board of Low Leyton (1) ; President of the Taluk Board , 
Sivaganga v. Narayanan (2) ; Manohar Ganesh v. The Dakor Municipa- 
lity (3) ; Shidmallappa v. Gokak Municipality (4). 

We must reverse the decrees of the lower CourtB and remand tbe 

suit to be beard upon the merits by the Court of first instance. We make 
all oosts oosts in the oause. 

Decrees reversed and suit remanded . 


22 B. 637- 


APPELLATE CIVIL. 


Before Mr. Justice Parsons and Mr. Justice Ranade. 

m 

The Municipality of Faizpur ( Original Defendant ), Appellant v. 
Manak DULAB Shet ( Original Plaintiff ), Respondent. 

[8th June, 1897.] 


Municipality -Bombiy District Municipal Act Amendment Act {II of '1884), s. 48 —Suit 
for specific performance of a contract or for damages for breach thereof. 

Seotion 48 of the Bombay District Municipal Aot: Amendment Aot (II of 1884) 
does not apply to a suit for the specifio performance of a oontract or for damages 

for breach thereof. 


[R., 28M.L.J. 147 = (1915) M.W.N. 143.] 

SECOND appeal from the decision of Rao Bahadur Chunilal Maneklal, 
Subordinate Judge, First Class, with appellate powers at Dhulia, in appeal 

No. 282 of 1896. . . . ... u . 

[638] The plaintiff brought this suit against the Municipality ot 

Faizpur, alleging that there were three otas in front of his house, which be 

allowed the municipality to pull down in July, 1894, for tbe purpose of 

constructing a gutter under an agreement that they should rebuild the 

otas at their own cost after the gutter was constructed ; that after the 

completion of the gutter the municipality refused to rebuild the otas in 

accordance with the agreement ; that thereupon he applied to the general 

body of the municipal councillors, who decided against him on 24th 

August, 1895. .. „. , n ,, T 

Under these circumstances the present suit was filed on 9th January, 
1896,' to compel the municipality to rebuild the otas , or, in the alternative, 
to recover damages for breach of the agreement. 

Tbe Court of first instance rejected the claim, holding that the suit 
was time-barred under s. 48 of Bombay Act II of 1884, as it was not filed 
within three months from the date of the act complained of. 

On appeal, ibis decision was reversed by the Subordinate Judge 
A.P., who held that s. 48 of Bombay Act II of 1884 had no application to 
the present case. The suit was, therefore, remanded for a fresh decision 

on the merits. 


(1) 6 Oh. D. 347. 


• Appeal No. 8 of 1897 from order. 

<2) 16 M. 317. (3) 22 B. 289. (4) 22 B. 605. 
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Against this order of remand tho defendant municipality appealed to 
the High Court. 

D. P. Kirloskar, for the appellant.— Section 48 of Bombay Act II of 
18S4 is wide enough to cover a case like this. The plaintiff complains of 
a breach of agreement by the municipality and seeks to recover damages 
for such breach. Such a suit is within the scope of the section — Nagu - 
sha \\ The Municipality of Sholapur (1). Moreover, in pulling down the 
plainliti’s otas in order to construct a gutter, the municipality were 
acting in exercise of the powers vested in them by the Act ; the present 
suit is, therefore, an action against the municipality for an act done in 
pursuance of the Act. On this ground also the suit falls within s. 48 
of tho Act, and ought to have boen brought within three months after the 
accrual of the cause of action. 

[°39] N. V. Gokhlc, for respondent. — The contract made by the 
municipality with the plaintiff before his otas were pulled down, may no 
doubt be said to be an act done in pursuance of the District Municipal 
Act. But the Act does not, and cannot authorize the municipality to 
commit a breach of a contract. This suit is, therefore, not " an action 
for anything done or purporting to have been in pursuance of the Act " 
within the meaning of s. 48 of Bombay Act II of 1884. Our cause of 
action is not the contract, but the breach thereof. The section does not 
apply to suits based ou contracts — Mayandhi v. McQuhae (2) ; see also 
Manohar v. The Dakor Municipality f 3) . where Ranade, J., remarks 
that claims based on contracts can never be included under this sec- 
tion.’’ The ruling in Naqusha v. The Municipality of Sholapur (1) is 
practically overruled by the Full Bench decision in the case of the Dakor 
Municipality^) . 


ORDER. 

Parsons, J. — This suit was brought on the allegations that the 
plaintiff allowed tho defendant municipality to remove some otas belonging 
to him, and that the latter agreed that they would rebuild them on the 
completion of a gutter which they intended to build beneath tho site but 
that they now refuse to perform their agreement. It is thus a suit for 
specific performance of a contract, or for damages for breach thereof. 
Such a suit is not an action for anything done or purporting to be done 
in pursuance of the Bombay District Municipal Act ; for the Act, though it 
may give the municipality power to make contracts, does not authorize 
them to refuse to perform them, and no section of the Act has been 
quoted as ono under which they are now purporting to act. That s. 48 
rioes not apply to actions on contracts was ruled in Mayariii v. Me 
Quhac (1), and was also stated in the judgment of Ranade, J., in Manohar 
v. The Dakor Municipality (3). 

We confirm the order with costs. 

Order confirmed. 


(1) 18 B. 19. (2) 2 M. 124. (3) 22 B. 289 (299). 
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NEMAGAUDA V. PARESHA 


22 Bom. 641 


22 B. 640. 

[ 640 ] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


NEMAGAUDA ( Original Plaintiff), Appellant u. PARESHA ( Original- 
Defendant), Respondent .* [2nd February, 1897.] 

Civil Procedure Code {Act XIV of 1882), ss. 278. 283 and 12 — Execution— Attachment 
— Claim to attached property by holder of several mortgages— Order made on claim 
— Claim partly allowed and partly disallowed — Sale in execution— Suit for redemp- 
tion by auction-purchaser within a year— Claim by defendant (mortgagee) in respect 
of mortgage disallowed by order — Such claim barred- Limitation Act (XV of 1877), 
art. 11. 


1897 

Fbb. 2. 

Appel- 

late 

Civil. 

22 B. 640. 


Certain property was attached in execution of a money decree. A intervened, 
and applied to have the property sold, subject to the incumbrances created in 
hia favour by the judgment-debtor under six mortgage-bonds. The Court 
after investigatin g A’s claim passed an order directing the property to be sold 
subject to the mortgage-debt due under five out of the six mortgage bonds. This 
order was made on the 20th February, 1S93. 

In November, 1893, i.e., (within a year of tbe above order), B, who had pur- 
chased the property at the Court-sale, filed a suit to redeem the five mortgages 
subjeot to which the property had been sold. A contended that tbe property was 
also liable to the debt due under tbe sixth mortgage-bond. The District Judge 
held that A was entitled to Lave his claim under the sixth bond investigated in 
this suit, inasmuch as the plaintiff had filed this suit before the expiration of the 
year allowed to A to establish his right by art. 11 of soh, II of the Limitation Act 
(XV of 1877), being of opinion that once the present suit had been filed A could 
not have sued under s. 12 of the Civil Procedure Code (Aot XIV of 1882). On 
appeal to the High Court, 

Held, that A could not claim in the present suit in respect of the sixth mort- 
gage-bond whica had beea disallowed by the orlor io execution on tho 20th 
February, 1893. The rule is that an unsuccessful intervenor in execution 
proceedings must establish his right by a regular suit within twelve months, 
at the expiration of which the order passed in execution becomes conclusive 
against him. The fact that the purchaser had filed the present suit before the 
year bad expired, did not exempt the defendant from this rule. 

8ection 12 of the Civil Procedure Code (Act XIV of 1882) did not affect tbe 
question. That section only provides that no suit shall bo tried if the same 
issues are involved in a previously instituted suit. It does not dispense with 
the institution of a suit within the proper time when tbe law requires such 
institution. 

F.,27 C. 714 • Appr., 74 P.L.R. 1901 ; R , 35 B. 275 = 13 Bom. L.R. 307 = 10 Ind. Cas. 
913 ; 14 C.L.J. 620 = 10 Ind. Cas. 417 ; IN, L. R. 150 ; 25 Ind. Cas. 597=27 
M.L.J. 405 = (1914) M.W.N 740; D. 1 A.L.J. 531.] 


[ 641 ] Appeal from the order of remand passed by F. C. O. Beman, 
District Judge of Belgaum. 

Suit for redemption. Tbe property in question had been mortgaged by 
one Nemappa to the defendant under six mortgage-bonds. 

In execution of a money decree obtained against Nemappa by another 
creditor, the property was attached. Thereupon the defendant intervened 
under s. 278 of the Civil Procedure Code (Act XIV of 1882) and asserted 
hia lien as mortgagee upon the attached property under the six mortgage- 
bonds passed in his favour by Nemappa. On the 20th February, 1993, 
the Court passed an order directing that the property attached should be 
sold subjeot to the mortgage-lien created by five out of the six mortgage- 
bonds produced by the defendant. His claim under the sixth bond was 

'disallowed. — 

• Second Appeal No. 29 of 1896. , 
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1897 The property was accordingly sold in execution, and plaintiff 

Feb. 2. purchased it at the Court-sale. 

In November, 1893, (i.e„ nine months after the order in the execution 

Appel* proceedings) plaintiff as purchaser of the equity of redemption filed this 

LATE suit to redeem the property from the mortgage-debts subject to which the 
CIVIL. property had been sold. 

’ The defendant (mortgagee) contended that the property was also 

22 B. 640. liable to the debt due under the sixth mortgage-bond. 

The Court of first instance held that as the defendant bad not sued 
to establish his right under this bond within one year from the date (20th 
February, 1893) of the order in the execution proceedings, that order bad 
become conclusive under s. 283 of the Code of Civil Procedure, and that, 
therefore, the property was not liable to the debt due under the sixth 
mortgage-bond. 

This decision was reversed, on appeal, by the District Judge, who 
held that as the present suit by the purchaser had been brought within a 
year of the order of the 20 February, 1893, (i.e., before the expiration of 
the time within which the defendant could have sued to establish his 
claim) the defendant had not lost his right to prove his claim in this suit. 
He was of opinion that once this suit was filed, a suit brought by the 
defendant for the [642] purpose would have been barred by s. 12 of the 
Civil Procedure Code. 

On these grounds the Judge reversed the decision of the Court of 
first instance and remanded the case for trial on its merits. 

Against this order of remand the plaintiff appealed to the High Court. 

S. R. Bakhle, for the appellant. 

T. It. Kotivai, for the respondent. . . .. 

The following authorities were referred to in argument : — lirishnajt 

v. Bhaskard ) ; Nilo Pandurang v. Ramai 2); Yashwant Shenvi v. Vithoba 
Sheti( 3); Shivapa v. Dod Najaijad)\ Badri Prasad v. Muhammad Yusuf\b)\ 
Bailur Krishna v. Lakshmana (6) ; Velayuthan v. Laksmana (7). 

JUDGMENT. 

RANADE, J. — In this case, the lands in dispute belonged originally 
to one Nemapua, and were mortgaged by him with the respondent, original 
defendant. A creditor of Nemappa attached the lands in execution of his 
decree against him, and in these attachment proceedings the respondent 
applied that the sale might be ordered subject to the incumbrances created 
in his favour by Nemappa. On 20th February, 1893, the Subordinate 
Judge passed an order directing that the sale should take place subject to 
the mortgage-debt represented by five out of the six bonds produced y 
respondent. The sale accordingly took place, and the present appellant 
became the purchaser of the equity of redemption ; and in November 
1893. be brought his suit for possession of the lands, offering to pay on 

the debts subject to which the sale had taken place. _ , , . 

The respondent in his written statement claimed in addition the det>G 
due under the sixth bond. The Court of first instance held that as the 
respondent had not brought a suit under s. 283, his right to claim 
repayment of the disallowed debt was lost, and that the auction-purchaser 
was not bound to pay off that [643] debt. A decree was passed directing 
redemption on payment of the sum due on the other bonds. 

(2) 9 B. 35. (3) 12 B. 231. (4) 11 B. U4. 

(6) 4 M. 302. (7) 8 M. 506. 


(1) 4 B. 611. 
(5) 1 A. 381. 
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The District Judge in appeal reversed this decree on the ground that 
■as the one year’s period allowed by art. 1] of the Limitation Aot to the 
respondeat to establish his right had not expired when the suit was brought 
■by the auotion-purohaser, the order of 20th February, 1893, had not 
become conclusive, and that the respondent had not lost his risht to 
require the Court to inquire into the validity of his claim on the disallowed 
bond. He aho expressed his opinion that as the auction purchaser had 
already brought his suit, a counter suit by respondent would have been 
open to the bar created by s. 12 of the Civil Procedure Code. He 
accordingly remanded the case back for a final decision on the merits. 

The principal question we have to consider in this case is thus whether 
the respondent’s right to claim re payment of the disallowed mortgage- 
bond was or was not barred by reason of his nob having brought a 
suit to establish the right which he claimed under it. We are of opinion 
that the District Judge was in error in holding that the bar did not oper- 
ate in the present case, because of the fact that the appellant auction- 
purchaser’s suit against the respondent was brought within twelve months 
from the order dated 20bh February, 1893. The authorities are quite 
olear about the general position that the unsuccessful objector or inter- 
venor, whether he happens to be plaintiff or defendant in the regular suit, is 
equally bound by the order in the miscellaneous proceedings, and that the 
only way open to him is to establish his right by a regular suit brought 
within twelve months, at the expiration of which period the order becomes 
conclusive as against him. The Court of first instance referred in its 
judgment to Nilo Pandurang v. Rama Patloji (l), Yashwant Shenvi 
v. Vithoba Sheti (2) and Badri Prasad v. Muhammad Yusuf (3). 

The District Judge does not apuear to have discussed any of these 
cases m his judgment, nor were the earlier and later rulings on the same 
point represented by Rango v. Rikhivadas (4), [644] Krishnaji v. 
Bhaskar{5), Bailur Krishna v. Lakshmana{6 ) , Velayuthan v. Laksmana (7) 
brought to his notice. 

The law was clearly laid down in the first of these Madras cases in 
which the judgment states that “ where a summary declaration of want of 
title in the objector is made in answer to a claim made by him to pro- 
perty under attachment, and when this order is not set aside by a regular 
suit within one year, it becomes equivalent to a final adjudication against 
him.” In most of the cases noted above, the unsuccessful objector was 
defendant in the regular suit, aud the Full Bench of the Allahabad High 
Court have held that this circumstance was nob at all pertinent and made 
no difference. 

The District Judge appears to think that the present case wa 9 dis- 
tinguished from the ruiings noted above by the fact that in the present 
case the one year’s time allowed by law had not expired when the suit 
was brought and the written statement was filed. We do not think that 
this circumstance warrants aoy departure from the general rule of 
law. It is true, in most of the cases noted above, the one year’s time 
had expired, but apparently this was not the case in the two Madras 
•oases. The judgment in Velayuthan v. Laksmana observes in regard to 
the earlier case — Bailur Krishna v. Lakshmana — that though the suit in 
that case had been brought within one year allowed to the objector, it 
ms nevertheless held that the latter could not plead his right, though 


(3) 1 A. 381. (4) 11 B. H.G.R. 174. 

(6) 4 M. 302. (7) 8 M. 506. 
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he might have himself brought a suit to establish it. Looking at the- 
wording of s. 283, it is plain that the Legislature intended to provide 
only one remedy, that of a regular suit, to set aside the otherwise 
conclusive effect of the miscellaneous order, and it cannot be open to 
the objector to adopt any other alternative to get rid of the adverse 
order. 

Tho respondent’s pleader faintly suggested that there was no binding . 
order in the present case, as the order in the miscellaneous attachment 
proceedings was silent about the disallowed debt, and only makes mention 
of the five other bonds. We cannot accept this contention. The circum- 
stances of the present [645] case clearly resemble those of Yashwant 
Shr.nvi v. Vithoba Sheti, where out of two mortgage-bonds the debt due 
under one of them was recognized as a valid charge, and nothing was 
said of the other bond, apparently because it only provided that this 
latter debt should be paid off before the mortgage-debt was paid off. 
This circumstance did not, however, affect the order, so far as it disallowed 
the charge claimed. 

It was also urged that the order was binding only as between the 
parties to it, and that the appellant-plaintiff, who was auction-purohaser, 
was not a party. This contention also must be disallowed. The question 
of parties raised in Shivapa v. Dad Nagaija (l) and Kartick v. Tilukdhari 
Lall (2^ bad reference to the rights of the judgment-debtor, who under 
the procedure now adopted is nob a party to the attachment proceedings 
as between the attaching creditor and the intervenor or objector. The 
mortgagee-objector in tbe present case was admittedly a party, and he 
was unsuccessful, and the section gives clear directions as to what the 
unsuccessfully objecting party should do to prevent the adverse order from 
becoming conclusive against him. 

Finally, the District Judge’s reference to s. 12 of the Civil Procedure 
Code appears to be inconclusive. That section only provides that no 
suit shall bo tried if the same issues are involved in a previously 
instituted suit in a competent Court. This provision is merely intended 
to secure general convenience ; it cannot be construed as dispensing with 
the institution of a suit within tbe proper time when the law expressly 
requires such institution. On the whole, we feel satisfied that the 
District Judge was in error in reversing the decree of the Court of first 
instance and remanding the case for fresh inquiry. 

We reverse the order of the District Judge and restore the decree 
of the Subordinate Judge. Tbe respondent to bear appellant’s costs i» 
both tbe appellate Courts. 

Order reversed k 



(1) ll B. 114. 


(2) 15 0. 667. 
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22 B. 646. • ‘ 

[646] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Tyabji. 

VAMAN Tatyaji and OTHERS ( Original Plaintiffs ), Appellants v. 
The Municipality op Sholapur ( Original Defendants ). 

Respondents * [15th February, 1897.] 
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Municipality — Municipal fund — Misapplication of fund by municipality — Right of tax- 
payer to sue to restrain municipality from such misapplication — Parties— Practice — 
Civil Procedure Code I Act XIV of 1882), s. 30— Svecific Relief Act ( 1 of 1877), s. 56 
cl. (k). 

A suit will lie at the instance of individual tax-payers for an injunction res- 
training a municipality from misapplying its funds. 


SECOND appeal from the decision of G. Jacob, District Judge of 
Sholapur. 

The plaintiffs, who were three in number, were tax-payers of Sholapur. 
They sued for an injunction to restrain the Municipality of Sholapur from 
expending any sum out of the municioal funds on the purchase of musical 
instruments for a band, which they had resolved to establish. The 
plaintiffs contended that this was not one of the purposes for which the 
municipality was authorized by law to spend municipal funds. 

The municipality pleaded that the plaintiffs had no right to sue ; 
that they had no cause of action ; and that the proposed expenditure of 
municipal funds was not illegal. 

The Joint Subordinate Judge of Sholapur, Rao Sabeb A. G. Bbave, 
held that the plaintiffs as tax-payers were interested and were entitled to 
see that the money contributed by them to the municipal funds was 
properly applied ; that the plaintiffs were, therefore, competent to sue. 
He further held that the municipality was not authorized to expend 
municipal funds in the manner proposed, and he, therefore, granted the 
injunction sought, restraining the municipality from carrying their 
resolution into effect. 

On appeal the District Judge held that the plaintiffs were not enti- 
tled to sue in their individual capacity without proof of special damage. 
He, therefore, reversed the lower Court s decree and dismissed the 
plaintiffs’ suit. 

[647] The following extract from his judgment gives his reasons:— 

“ I am of opinion that the plaintiffs, as mere individual voters and tax- 
payers, representing their own opinions and wishes alone, have no right, to 
flue for such relief. It is not pretended that the expenditure proposed will 
have the effect of adding to the burdens of the taxpayer, nor is it alleged 
that the presence of a band will be likely to trouble or annoy the plaintiffs 
in any way. They merely want to force their opinions against the majority 
of the commissioners, who voted in favour of the resolution. 

“I am of opinion that the plaintiffs are not entitled to sue as 
individuals without proof of special damage (see Broom s Common Law, 
8th Ed., pp. 723 — 4). This would also, I think, be dedeucible from s. 56 

(k) of the Specific Relief Act. 

“ If any individual were at liberty to harass a municipality by suits 
to sec aside resolutions which do not meet with their personal approval, tha 
conduct of "the municipal affairs would obviously become impossible.” 


• Second Appeal, No* 565 of 1896t 
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Against this decision the plaintiffs appealed to the High Court. 

M. B. Ghanbal, for appellants. 

Rao Bahadur V. J. Kirtikar, Government Pleader, for the respond- 
ents. 


JUDGMENT. 

Tyabji, J.— This suit was instituted by the plaintiffs as voters 
ana tax payers of Sholapur for an injunction restraining the Municipality 
of Sholapur from expending any sum of money out of the municipal funds 
on the purchase of a band of music on the ground that the resolution in 
favour of such a purchase was ultra vires. 

The contention of the municipality was, that the plaintiffs had no 
cause of action, that theywere not competent to sue, and that the purchase 
of a band was not illegal. The Subordinate Judge decided all these poiots- 
in favour of the plaintiffs and passed a decree against the defendants. 

The District Judge without deciding the question whether the purchase 
of the band would or would not be ultra vires reversed the decree of the 
Subordinate Judge and dismissed the plaintiffs’ suit with costs, on the 
ground that the plaintiffs, as individual voters and tax-payers, could not 
maintain the suit. I am, however, of opinion that the District Judge was 
wrong in [648] the course pursued by him and that he ought to have 
decided the question of the legality of the proposal to purchase the band. 

First, as to the question of pleading. It i9 no doubt true, as a- 
general rule, that Courts of Justice will not permit individuals interested 
in any fund or estate to institute or maintain a suit without bringing: 
before the Court all persons who are interested in the matter. The con* 
venience and indeed the necessity of this rule is obvious ; for, otherwise, 
different individuals might file different suits against the same defendants 
in respect of the same cause of action, and such defendants might thus be 
unnecessarily harrassed by a multiplicity of suits. The ordinary method 
of avoiding this inconvenience and difficulty is by the plaintiff suing not 
only on his own behalf but also on behalf of all other persons in the same 
situation as himself (see Daniell's Chancery Practice, 6th Ed., p. 194). 
This general rule has been expressly recognized by s. 30 of the Civil Pro- 
cedure Code and by cl. (5) of s. 13 which makes a decision in such a suit 
res judicata against all persons interested in the subjeot-matter of the 
suit There can, therefore, be no doubt that the best and safest course 
for the plaintiffs would have been to proceed under s. 30 of the Civil Pro- 
cedure Code. 

This general rule, however, is not without exceptions, and it is now 
clearly settled that any individual member of a corporation may file a suit 
for the purpose of restraining the corporation from doing any act whioh 
may be illegal or ultra vires of the corporation. In Simpson v. Westminster 
Palace Hotel Co. { 1), Lord Campbell, Lord Chancellor, observed: “The 
funds of a joint stock company established for one undertaking cannot bo- 
applied to another. If an attempt to do so is made, this act is ultra vires, 
and although sanctioned by all the directors and by a large majority of 
the shareholders, any single shareholder has a right to resist it and a- 
Court of Equity will interpose on his behalf by injunction. ” This 
doctrine is more fully explained by Jessell, M. R., in Bussell v. Wakefield 
Waterworks Co. (2), where he says: “ It remains to consider what are- 
those exceptional cases in whioh for the duo attainment of justibe, such a- 

(2) L.R. 20 Eq. 474 (481). 


(1) 8 H. L Cases, 712. 
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suit (that is a suit by [649] individual members) should be allowed. We 
are all familiar with one olass of oases which are oertainly the first 
exception to the rule. They are oases in which an individual corporator 
sues the corporation to prevent the corporation either commencing or 
continuing the doing of something which is beyond the powers of the 
corporation. Such a bill, indeed, may be maintained by a single corporator 
not suinq on behalf of himself and of others, as was settled in the House of 
Lords in the case of Simpson v. Westminster Palace Hotel Go." Again in 
Hoole v. The Great Western Railway Co.(l), Lord Cairns, L.J., said : I 

have a vary strong opinion that any corporator or member of a company 
may maintain a bill against the corporation and the executive, torestrain 
them from doing an act which is ultra vires, and therefore illegal.” 

I confess I can see no substantial distinction between an individual 
share-holder or an individual policy-holder suing a company, in the 
funds of which he is interested, and an individual ratepayer suing a 
municipal corporation, to the funds of which he contributes, and in 
the proper application of which he is necessarily interested. His personal 
interest may be small, but it is not less real. The caseof Attorney -Gene- 
rals. Vestry of Bermondsey (2), which was relied on by the defendant s 
pleader, is doc in any way inconsistent with this judgment. That suit 
was no doubt filed by the Attorney-General, jointly with an individual 
ratepayer, but there is nothing in it to show that even according to the 
practice in England, the individual ratepayer could not have maintained it 
by himself without the intervention of the Attorney-General.. On the 
contrary, I think, it is an authority in support of our conclusion that a 
ratepayer has a sufficient interest in the funds of the Vestry to maintain 

an action, provided only it is properly framed. , 

Again in the case of Mayor etc., of Liverpool v. The Chorley Water 
Works Go. (3), it was held that the plaintiffs there who sued without the 
intervention of the Attorney-General, were entitled to maintain that suit 
in so far as tbev had shown t hat they were in any way interested in the 
subject-matter of the suit. [650] and that they were not entitled to 
maintain it in so far only as they were absolute strangers. There 
Lord Cranworth in delivering judgment at p 860 observed : Still the 
question arises whether the acts of the defendants ...are acts of which 
the plaintiffs have any right to complain, or demand the prevention 
in the actual circumstances; for, though we accede to the general 
observation, that persons, obtaining from the Legis ature powers like 
those before us. ..are bound strictly to adhere to the powers so con- 
ceded to them— to do no more than the Legislature has sanctioned ... 
yet it does not follow that any one of Her Majesty s subjects has a right 
to complain whenever Parliamentary powers of this nature are intended 
to be transgressed. In such cases fwe of course except any proceeding at 
the instance of the Attorney-General) a plaintiff seeking the assistance 
of a Court of Equity by way of injunction is bound to show that he has 
an interest in preventing the defendants from doing what is in fact, or 
mav well be called, a violation of their contract with the Legislature. He 
must show, not only that the defendants are committing or intend to 
commit a wrong, but also that the wrong, complained of, does occasion 
or will occasion loss or damage to him; that he has a special or 
private interest in confining the defendants within the limits of their 
Parliamentary powers. Now in this respect the corporation of Liverpool 


(l) L.R. 8 Oh. 262 (272) 


(2) 23 Ch. D. 60. 
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appear to us to have failed. The plaintiffs have no interest whatever 

in the lands, through or over which the water may be made to flow ; 

and to them it must be matter of indifference, of no importance in any 
sense, whether it is carried by a longer or shorter line,— by an open 

channel or a culvert, — by a course convenient or inconvenient to the 

defendants.” 

From those observations it seems to me to be clear that although in 
England the Attorney-General may sue in every case for the purpose of 
preventing a corporation from exceeding its powers, yet a private indivi- 
dual can sue and indeed may only sue without the intervention of the 
Attorney-General, if, to use Lord Cranworth’s words, “he has an interest 
in preventing the defendants from violating their contract with the Legis- 
lature.” The principle on which, in England, the Attorney-General 
intervenes on behalf of the public for the purpose of preventing improper 
application of public funds, is thus stated by Sir J. L. Knight '[651] 
Bruce, V. C., p. 427 : “ Where property affected by a trust for public 
purposes is in the hands of those who hold it devoted to the trust, it is 
the privilege of the public that the Crown should be entitled to intervene 
by its officers for the purpose of asserting on behalf of the public generally 
that public interest and that public right which probably no individual 
could be found willing effectually to assert, even if the interest were such 
as to allow?it ” — Attorney -General v. Compton (1). 

It, therefore, follows that if there are individuals sufficiently interested 
and sufficiently public-spirited to enter into litigation with a powerful 
public body, there is nothing especially in a place like Sholapur, where there 
is no such public officer as tbe Attorney-General, to prevent tbeir doing so. 
This right of the individuals to sue, is also forcibily stated by Green, J., 
in Shepherd v. The Trustees of the Port of Bombay (2), in those terms: 

There can, I think, be no doubt that if the Port Trustees or any other 
corporation or public company in Bombay were to do or attempt to 
do any act in excess of their powers, as contained in the charter or 
legislative act from which they derive their being, and such act would be 
injurious to the rights of property of an individual, such individual would, 
on general principles, have a right to the protection of this Court by 
injunction or other appropriate relief.” These authorities seem to me to 
show very clearly, first that the plaintiffs can sue in their individual 
capacity if they are sufficiently interested in tbe municipal fund, and 
secondly, that any interest however small is sufficient to entitle them to 
do so. 

As I have already said before, the plaintiffs in the present case, as 
ratepayers, are, in my opinion, not mere strangers, but are directly 
interested in the proper application of tbe municipal funds. The absence of 
interest could have been urged against them with great force, if they had 
been merely inhabitants of Sholapur and not ratepayers, and as suoh 
contributors to the fund. It would, iD my opinion, have been fatal to them 
if they were not even residents of Sholanur and, therefore, not interested 
in the administration of the Sholapur Municipality at all. In [652] this 
case, however, the observations of Lord Cranworth already quoted above, 
directly apply to the plaintiffs, and in my opinion sufficiently dispose of 
the District Judge’s argument based upon s. 56 of the Specific Relief Act, 
cl. (k), as to the sufficiency of the plaintiffs' interest as individual rate- 
payers. 


(1) 1 Y. & C. (Ch.) 417. (2) 1 B. 132 (142). 
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, I am, therefore, of opinion that the decree must be reversed. We 
must remand the case to the lower Court with a direction to record a 
finding on the issue, whether the resolution in favour of purchasing the 
band is ultra vires or not, having regard to the provisions of s. 24 of the 
Bombay District Municipal Act (Bombay Act VI of 1873). 

PARSONS, J. — This 9uit was brought by three taxpayers against the 
Municipality of Sholapur to obtain au injunction restraining the latter 
from expending any money out of the municipal fund on the purchase of 

* a band which they had resolved to buy, the allegation being that such 
expenditure was ultra vires and unauthorized by law. The District -Judge 
without deciding upon this allegation dismissed the suit on the ground 
that the plaintiffs were not entitled to sue as individuals without proof of 
special damage.' 

I am of opinion that this decision cannot be supported. Section 18 
of the Bombay District Municipal Act of 1873 creates the municipal fund, 
and s. 17 of the same Act vests it in the municipality to be held and 
applied by them as trustees for the purposes of the Act, which purposes 
it proceeds to state in detail. An aopropriation, therefore, of the fund or 
any part thereof to a purpose not allowed by the Act, would be a broach 
of trust on the part of the municipality. Id the case of individuals and 
companies, co-trustees or beneficial owners or individual shareholders 
would be entitled to sue for an injunction to prevent such a breach of 
trust : see s. 54 of the Specific Relief Act, 1877, illustrations (6), (c), (d). 

It is, however, argued before us that the plaintiffs as individual 
taxpayers have no personal interest in the fund or its application, and 
cannot, therefore, maintain the suit — 9ee s. 56 [k) of the Specific Relief 
Act, 1877. I am unable to accept this argument as sound. No doubt 
the personal interest £653] of an individual taxpayer in a large munici- 
pality, and in the case of a small expenditure from the fund, might be 
very little indeed ; but it would always be something, and in the case of 
a small municipality and a large expenditure it might be very great j 
much, too, would depend upon the amount of taxes the individual had 
paid or was liable to pay. It is clear, therefore, that the actual amount 
of personal interest must be disregarded, and that it is sufficient if there 
is any personal interest at ail. That personal interest must, I think, be 
held to exist in the case of every individual taxpayer, sioce he who 
is liable to contribute to the fund cannot but be interested in its 
proper application. It was conceded in argument by the pleader for 
the defendant that the suit for an injunction would lie if brought by 
the whole body of taxpayers, or if brought by one on behalf of 
all the others under the provisions of s. 30 of the Civil Pro- 
cedure Code. But if the whole body of taxpayers can sun. it can noly 
be because they are interested in the proper application of the fund ; 
and if the whole body are so interested, it can only be because they 
contribute and are liable to contribute to the fund. It seems, therefore, 
to me to follow that each individual who contributes, and is liable bo con- 
tribute, to the fund, must be held to be personally interested in the due 
application of that fund and does nob, therefore, fall within the prohibition 
of ol. ( k ) of s. 56 of the Specific Relief Act, 1877. My learned col- 
league has dealt with the case on the English law authorities. I am glad 
to be able to come to the same conclusion on the Indian statute law, for 
there is no Attorney-General in this country in whose name such suits as 
these could be filed, and it would, I think, be monstrous if a municipality 
seeking to misapply it 3 funds were not liable to a suit to restrain them so 
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doing at the instance of a taxpayer for whom they really hold the fund ia 
trust. We agree to reverse the decree and remand the appeal for a decision 
on the real point at issue, viz., the legality of the expenditure which the- 
municipality propose to make. Cost9 to be costs in the cause. 

Decree reversed and case remanded. 


22 B. 636. 

[654] APPELLATE CIVIL. 

Before Sir C. F. Farr an , Kt., Chief Justice , and Mr. Justice Tyabji. 


Shidappa bin Shetteppa ( Petitioner ), Appellant.* 

[18th February, 1897.] 

Practice Procedure Pleader — Appointment by pleader of another pleader without 
client's authority— Reg. II 0 f 1827, 5. 54— Civil Procedure Code {Act XIV 
of 1882), ss. 36, 39 and 652— Charter Act. 24 and 25 Viet., c. 104, s 15— High 
Court s Civil Circular Orders, No. 18, cl. (i) — Proviso as to the appointment of 
another pleader — Proviso not ultra vires. 

Tbe proviso to sub clause (i) of cl. 18 of the Civil Ciroular Orders of the High 
Court (1), namely, that a pleader may appoint another pleader on his behalf, 
and that in such case the hearing will proceed, unless the Court see reason to 
the contrary, is not ultra vires. 

[R., 9 O.C. 65.] 

Reference by F. C. 0. Beaman, Dislrict Judge of Belgaum, under 
s. 617 of the Civil Procedure Code (Act XIV of 1882). 

The circumstances which gave rise to the reference were stated by 
the Judge as follows : — 

' A pleader of the Atlmi Court appointed another pleader to appear 
for him without the authorization of the client. The (Subordinate) Judge 
refused to recognize the appointment, and held that the party was not re- 
presented. In my opinion the Judge below was right. Section 54 of Reg. II 
of 1827 (2) contains the statute law on the subject. According to that, 
there [655] can be no doubt that the action of the pleader was illegal, and 
that the Judge was right in refusing to recognize it. * * The difficulty 
arises out of the words of cl. (i) of 9. 18 of the High Court Circular order.. 
The only judgment on the point with which I am acquainted, is reported 
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* Civil Reference, No. 13 of 1896. 

(1) Bombay High Court Civil Circulars, 1889, No. 18, cl. (i). — The Courts have no- 
power to give leave of absence to pleaders. Any pleader unable to attend tbe Court 
for any cause contemplated in cl. 1 of s. 54 of Reg. II of 1827 should follow the 
procedure therein laid down : Provided that he may appoint another pleader to appear 
in his behalf, and in such case the hearing will proceed, unless the Court see reason to- 
the contrary. 

(2) Bombay Reg. TI of 1827 

Section 54 —First . — If a pleader is unable to attend the Court in consequence of 
indisposition or other necessary cause, he shall notify the same to the Court in writing, 
in which case proceeding in the suit shall be stayed for suoh time as the Court deems 
reasonable to enable the party to transfer by endorsement nr otherwise his power of 
attorney (either temporarily or until the suit is determined) to another pleader: and- 
any pleader absenting himself without written notice as above prescribed may be 
punished by fine not exceeding Rs. one hundred, to be adjudged by the Court in which- 
the failure of duty occurred, and levied as the amount of a decree by the same. 

Second.— In case of the resignation, dismissal or death of a pleader, proceedings in» 
the suit shall in like manner be stayed. 
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at p. 67 of Printed Judgments, 1895, where the JudgeB of the High Court 
gave full effect to the provisions of the Legislature. * * I may add that 
since the proviso in cl. (i) of s. 18 of the Circular Orders practically over- 
rides 3. 54 of the Regulation and can scarcely be held to be consistent with 
either the terms or the policy of that section, while it is difficult to show 
with what part of the Civil Procedure Code it is consistent, it may well be 
doubted whether the order is not ultra vires." 

The opinion of the Judge was that one pleader could not appoint 
another for him without the authorization of the client. 

Manekshah J. Taleyarkhan ( amcius curice) appeared against the refer- 
ence. — Section 18 of the Circular Orders does not contravene but merely 
extends the operation of s. 54 of the Regulation. Section 652 of the Civil 
Procedure Code (Act XIV of 1882) empowers the High Court to frame 
rules. See also s. 635 of the Code and s. 15 or the Charter Act, 24 and 25 
Viet., c. 104. Tne Allahabad High Court has also framed a similar rule 
and it was held to be valid — Matadm v. Ganga Bai (1). The case of 
Shivdayal v. Khetu (2) is distinguishable. In that case the defendant did 
not acoept- the substituted pleader as his pleader, while in the present case 
the party did so. 

Vasudeo G. Bhandarkar (< amicus curice ) appeared in support of the 
reference. — Section 18 of tne Circular Orders is ultra vires and is not con- 
sistent with s. 652 of the Civil Procedure Code. The ruling in Shivdayal 
v. Khetu (2) shows that the Civil Procedure Code does not allow the trans- 
fer of a case by one pleader to another. Regulation II of 1827 merely 
declares the common-law rule, that one agent cannot appoint another 
agent. Section 15 of the Charter Act also requires that the rules framed 
by the High Court should not he inconsistent with the law in [656 J force. 
Section 18 of the Circular Orders is inconsistent with the provisions of the 
Civil Procedure Code and Reg. II of 1827, 

JUDGMENT. 

FaRRAN, C.J. — This reference directly raises the question as to the 
legality of the proviso to cl. 18 (i) of Chap. I of the Circular Orders of 
this Court printed at p.ll of the publication which directs that a pleader may 
appoint another pleader to appear on his behalf, and that in such case the 
hearing will proceed unless the Court see reason to the contrary. In Shiv- 
dayal v. Khetu Ganqu (2), it was held by Sargent, C. J . and Fulton, J., that 
un ier the Civil Procedure Code a duiv appemhed pleader could not delegate 
to another pleader his authority to appear for his client in the Presidency 
Court of Small Causes so as to render the appearance of the latter an 
appearance for the client. The Civil Circular above referred to did not 
apply to the Small Cause Court, so that decision does not realiy touch the 
question now before us. The decision was based upon fcbe principle that 
potestas delegata non potest delegari unless expressly or impliedly autho- 
rized by the Legislature, and that it was not so authorized. The Legislature 
could, there can be no doubt, vary that principle in connection with 
pleaders, and a rule duly made under legislative authority would have the 
same effect as if enacted by the Legislature itself. A similar rule was 
held to be a valid rule by the High Court at Allahabad in Matadin v. 
Ganga Bai (1). That rule, however, applied only to pleaders appearing 
in the High Court itself. It was made under s. 635 of the Civil Procedure: 
Code. 

-*- ■ — — 

- (I) 9 A. 613. (2) 20 B. 293. 
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The power of the High Court to make general rules for the procedure 

and conduct of business in the Subordinate Courts is derived from Statutes 

24 and 25 Viet., c. 104. s. 15. and from s. 652 of the Civil Procedure- 

Code. Under the former statute it is provided that such general rules 

shall not bo inconsistent with the provisions of any law in force, and 

under tbe latter such rules must be consistent with ’the Civil Procedure 
Code itself. 

The first question which has to be determined is whether the above 

rule is consistent with cl. 1 of s. 54 of Reg. [657] II of 1827 which is 

a law still in force. It enacts that when a pleader is unable to attend 

the Court in consequence of indisposition or other necessary cause, he 

sha 1 notify the same to the Court in writing, in which case proceedings 

in the suit shall be stayed * * * to enable tbe party to transfer by 

endorsement or otherwise his power of attorney (either temporarily or 

until tbe suit is determined) to another pleader. That enactment plainly 

does not authorize one pleader getting another pleader to hold his brief, 

but tbe question is whether a rule which gives that additional power to a 

pleader is inconsistent with it. Can the two stand together? The section 

is intended to prevent a client being prejudiced by the absence of his 

pleader. It does not appear to us to be inconsistent with that protection 

uhat a pleader should (still being himself responsible) request another 

pleader with the leave of the Court to appear for him. The legality of the 

rule does not appear to us to be affected by that enactment. Tho rule 

merely adds a proviso to the section which is not at variance with its 
general purport. 


We mu9t now consider whether the Rule (i) can stand having regard 
to ss. 36 and 39 of the Code. Section 36 is an enabling section and (omit- 
ting leference to authorized agents with which we are not now concerned) 
enables any appearance, application or act which is required or authorized 
to be done by a party to be done by a pleader duly appointed to act in 
his behalf. Section 39 provides that the appointment of a pleader to make 
or do any appearance, application or act shall be in writing and filed in 
Court The result is that a pleader whose appointment is in writing 
and filed in Court can appear for his client just as the client could do 
himself. We cannot see, as the Allahabad High Court could not see, 
anything inconsistent with that enactment in a rule which authorizes a 
pleader (without ceasing to be responsible to client) to askanother pleader 
to hold a brief for him. This is what the rule does by way of proviso to 
the section— Provided that a pleader may appoint another pleader to 
appear in his behalf and in such case the hearing will proceed unless the 
Court see reason to the contrary.” The section regulates the mode in 
which a party must appoint a pleader. The rule provides how in certain 
cases the pleader so appointed may with [ 658 ] the leave of the Court 
transact the business with which he is so entrusted. The rule was 
passed to facilitate the work of tbe Court, and to obviate the unneces- 
sary postponements of cases, and is one which has, we believe, worked 
well. For many years it has been in existence without objection beiDg 
-made to it. ' 

As to the objections now made to it by the District Judge, they refer 
more to its possible abuse than to its legality. With reference to them- 
it must be remarked that the rule is merely permissive with the leave of 
the Court. If a client objected, the Court would doubtless see reason to 
the contrary, and so if it considered that the rule was being abused. It 
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was certainly never intended to allow experienced pleaders to transact 
their clients’ business hy the agency of inexperienced juniors, but only to 
avoid unnecessary adjournments in unimportant matters when the pleader 
engaged by the party is temporarily absent. We answer the question in 

the negative. 

Order accordingly. 
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DHOLIDAS ISHVAR ( Original Plaintiff). Appellant v. FOLCHAND 
CHHAGAN AND ANOTHER ( Original Defendants ), Respondents. 

[23rd February, 1897.] 

Marriage-Contract of marriage -Contract to pay money to a father for giving Ms child 
in marriage — Public policy, 

A contract which entitles a father to bo paid money in consideration of giving 
his son or daughter in marriage is against public policy and cannot be enforced 

in a Court of law. 

r Rel 10 A L J. 159 = 16 Ind. Cas. 1004; R.. 23 A. 495 = 21 A.W.N. 155; 33 B. 411 = 

[ ' 11 Bom L.R- 649 ; 1 C.L.J 261 ; 15 C.W.N. 447 = 9 Ind. Cas. 652 ; Cons., 18 M. 

L.J. 403 = 4 M.L.T. 1 ; D., 3 O.C. 241-] 

Second appeal from the decision of Gilmour MeCorkell, District 
Judge of Ahmedabad, confirming the decree of Rao Saheb V. M. Metba, 
Second Class Subordinate Judge of Ahmedabad. 

Suit for recovery of damages for breach of a marriage contract. 

The defendants were the minor son and the widow of one Chhagan 
Purshotam, deceased. The plaintiff alleged that Chhagan in his lifetime 
had contracted to give his daughter Ganga in marriage to bis (the plaintiff s) 
son, and the plaintiff now sued to [659] recover Rs 805 as damages in 
breach of that contract. The following statement of facts is taken from 

tbe judgment of Tyabji, J.: 

“The plaintiff had a son, and one Chhagan Purshotam had a daughter, 
and it was agreed between the plaintiff and Chhagan that Chhagan sbou d 
give his daughter in marriage to the plaintiff s son and should also pay to 
the plaintiff the sum of Rs. 337 for peheramm and Rs. 51 for purat, making 
together Rs. 388. In furtherance of this agreement the plaintiff gave to 
Chhagan’s daughter a kudda worth Rs. lo. Chhagan having died, and his 
widow and son having refused to carry out the agreement, this suit was 
brought. The Subordinate Judge passed a decree in favour of the plaintiff 
for the value of the kudda, but refused to allow the plaintiff s claim to the 
Rs. 402 for pulla given by the plaintiff to the other girl, whom the plaintiff s 
son afterwards married, on the ground that the plaintiff would, according 
to his own admission, have been obliged to pay the same amount of pulla 
to Chhagan’s daughter if the agreement had been carried out. He also 
rejected « toto the plaintiff's claim to theRs. 388, on the ground that 
the agreement by Chhagan to pay any such sum to the plaintiff was 

immoral and against public policy. 


• Second Appeal No. 735 of 1896. 

c 1021 



1897 

Feb. 23. 

Appel- 

late 

Civil. 

22 B. 6S8, 


22 Bom. 660 Indian decisions, new series [Yol, 

“ On appeal, the District Judge agreed with the Subordinate Judge 
and confirmed the decree on the ground that tbe agreement to pay the 
peheramni and the purat to the plaintiff was void.” 

The plaintiff preferred a second appeal. 

Goverdhanram M. Tripathi , for the appellant (plaintiff). 

Girdharlal H. Mehta , for the respondents (defendants). 

JUDGMENT. 

Farran, C.J. — Tbe plaintiff in the suit out of which this appeal 
arises, sued to recover damages from the defendants, the widow and son 
of one Chhagan Purshotam, for broach of a contract, whereby Chhagan 
agreed to give his daughter in marriage to the plaintiff’9 son. The 
agreement provided that Chhagan should pay the plaintiff Rs. 337 as 
peheramni and Rs. 51 as purat at the time of the marriage. 

[660] The plaintiff, when the marriage contract was broken, married 
his son to another girl to whom be gave Rs. 402 as pulla, but he 
received no peheramni from the father of the bride. He admitted that he 
would have had to pay the same sum as pulla to Chhagan’s daughter had 
the original contract been carried out, so that on that account tbe breach 
of the contract caused him no loss. The only damages wbich he could 
show as arising out of tbe defendants’ breach of Chhagan's contract were, 
therefore, loss of the peheramni and purat which Chhagan had agreed to 
pay to him at the time of the marriage. The lower Courts have held 
that the agreement, in so far as it stipulated that the plaintiff should be 
paid Rs. 388 on the marriage of his son, was contrary to public policy 
and void under s. 23 of the Contract Act. 

The argument for the appellant is twofold : (1) that peheramni thus 
paid to the father of the bridegroom at the marriage is, in reality, made 
as a provision for the bridegroom, or bridegroom and bride (as pulla is 
given as a provision for the bride) and does not constitute a payment to 
the father for his own benefit ; and (2) that the payment of peheramni to 
a father upon the marriage of his son is a customary caste payment 
regulated by the usages of the caste, and that there is nothiug immoral 
or contrary to public policy in a father stipulating for such a payment, or 
for its amount. 

As to the first argument, I think it is plain upon tbe pleadings, and 
it was so understood in both the lower Courts, that the claim was made 
by the plaintiff in his own right, and not by him suing on behalf of his 
son. The extracts wbich Mr Goverdhanram has read to us from 
Borradaile’s Caste Customs 9how that peheramni on occasions of mar- 
riage is sometimes given to the bridegroom and sometimes to his 
father, and at times to his other relations to secure their approval 
of the marriage, or to disarm their opposition to it. There is no 
ground, therefore, for the contention that it should be assumed that 
the peheramni in the present case is sued for by the father on behalf of 
his son. We must, I think, take it, as the lower Courts have done, that 
the plaintiff is suing on his own account and that the contract was that 
it should be paid to him. Were it otherwise, it is the son who should 
sue for damages under this head, and not the father. 

[661] The suit is, I think, in effect, though nob in form, a suit to 
give effect to the agreement of the father for peheramni on the marriage of 
his son. The question, therefore, directly arises whether a contract whioh 
entitles a father to be paid peheramni on the marriage of his son is against 
public policy. When a father or other guardian of a boy or girl has to 
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betroth his ward, his primary and only consideration ought to be the 
happiness and welfare of the child. The stipulating for a monetary 
payment for himself is, or may be, I thick, an incentive to the parent or 
other guardian to have regard to other considerations than the child’s 
happiness in marrying him or her into another family. The danger is 
manifestly less obvious in the case of a father seeking a wife for his son 
than in that of a father seeking a husband for his daughter, bub in principle 
it would be difficult to distinguish between the two. Such an agreement 
would clearly be invalid under Euglish law. The principal authorities 
are collected by Jardine, J., in Dulari v. Vallabaas (1). 

Such contracts do nob appear to me to be less opposed to public policy 
because the children to be married are of tender years and have no voice 
in the matter. The duty imposed on the parentis, I think, even more 
direct and imperative in such cases. The English law has been followed 
in our High Court by Jardine, J., in Dulari v. Vallabdas {supra) and by 
Scott, J , in an earlier case there referred to, and I think that we ought 
also to follow it. The decision on the reference in Jogeswar v. Panch 
Kauri (2) is somewhat opposed to this view. There the pun money had 
been paid to the brother of the girl who was to be married. The marriage 
having gon6 off, the intending bridegroom sued to recover it back, and it 
was held that he could do so. There was no argument, and the 
judgment, for which no reasons are assigned, was based upon the particular 
circumstances of the case. It was not, I think, intended as a decision 
that such pun money could be recovered in an action by the brother. 
This case was followed in Ram Chand Sen v. Audaito Sen (3), but Garth, 
C. J., expressed in his judgment in the latter case a strong opinion that a 
suit to enforce such an agreement would [662] not lie. The other cases 
cited before us — Umed Kikav. Nagindasi 4) ; Mulji v. Gomti (5); Rambhat 
v. Timmayya (6) — have no direct bearing upon the question which I am 
considering. They decided that damages, if suffered, can be recovered 
for the breach of such a contract as the present, and that money paid 
or ornaments given for the benefit of the bride or bridegroom, or of both, 
can be recovered by suit if the marriage contract is broken. 

As to the argument of Mr. Goverdhanram that to enforce such a 
payment is merely giving legal effect to a legal caste custom, I think that 
there is a great distinction between a father contracting for a sum to be 
received by him on the marriage of hi9 child and receiving a customary 
present upon such an occasion. The latter is a voluntary payment 
enforceable possibly by caste rules and regulations, , but not affording 
ground for an action at law. The former is the reduction to the form of a 
binding agreement of a custom harmless in itself so long as it is voluntary 
and in accordance with caste rules, but capable of abuse and opposed to 
public policy when it takes tho shape of a contract which the Courts are 
called upon to enforce. If this Court were to enforce such a contract 
when the agreed amount is small and in accordance with caste principles, 
it would be impossible, I think, to treat other contracts of a similar kind, 
but differing only in amount, as unenforceable. I would confirm the 
decree appealed from with costs. 

TYABJi, J. — Id this case the plaintiff sued to recover Rs. 790 as 
damages for the breach of a contract of marriage, and Rs. 15 as the value 
of a kudda ornament given to the intended bride. The sum of Rs. 790 


(1) 13 B. 126. (2) 5 B-L.R. 395. (3) 10 0. 1054. 

<4) 7 B.H.O.R. O.O.J., 122. (5) 11 B. 412. (6) 16 B, 673. 
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was made up as follows : — viz., Rs. 337, which was agreed to be paid to 
the plaintiff as peheramni, Rs. 51 which was agreed to be given to him as 
purat at the time of the marriage, and Rs. 402 which was the amount of 
the pulla which had to be paid to another girl after the breach of the 
defendant's agreement. 

The facts of the case are as follows (His Lordship stated the facts 
as above set forth and continued) : — 

[663] On appeal, the District Judge agreed with the Subordinate 
Judge, and confirmed the decree on the ground that the agreement to pay 
the peheramni and the purat to the plaintiff was void. 

The only question argued before us was, whether the lower appellate 
Court was right in holding that the agreement, so far as the peheramni 
and the purat to the plaintiff were concerned, was invalid. 

In considering this question it must be remembered that the plaintiff 
was the father of the intended bridegroom, and, therefore, stood in the 
position of a guardian. We take it to be quite clear, that under the 
English law an agreement to pay money to a father in consideration of 
his giving his child in marriage would be considered as being against 
public policy, and would not be enforced. — See Fonblanque’s Treatise of 
Equity, Yol. I, p. 260 (5th Ed.), Duke of Hamilton v. Lord Mohun (l), 
Osborne v. Williams (2) and the cases collected under Scott v. Tyler in 
White and Tudor’s Leading Cases in Equity (7th Ed.), Vol. I, p. 535. 
The same doctrine has been applied by the Bombay High Court to the 
cases of Hindu fathers and guardians. In Jaikisondas v. Harkisondas (3), 
Green. J., followed and applied the injunction of Manu, where it is laid 
down (s. 51) : — ‘ Let do father who knows the law receive a gratuity, 
however small, for giving his daughter in marriage, since the man who 
through avarice takes gratuity for that purpose is a seller of his offspring." 
Again in Pitamber v. Jagjivan Hansraj (4), Scott, J., said : “ Was this 
contract, in so far as it promised money payment for the negotiation of 
a marriage by a third party, immoral and contrary to public policy? In 
England such a contract would not be enforced at law — Kean v. Potter (5). 
It would be held to be against public policy and public interest as having 
a tendency to cause matrimony to be contracted as a mere matter of 
bargain and sale, a 'kidnapping into conjugal servitude,’ as one of the Judges 
expressed it.” See also Dulari v. Vallabdas Pragji (6) where Jardine, J., 
approved and followed Scott, J.’s decision. 

[664] The above authorities seem to me to establish conclusively 
that a promise to pay money to a Hindu father, in consideration of his 
giving his son or daughter in marriage, cannot be enforced in a Court of 
law. It is no doubt true, however, that the Asura form of marriage, 
which is legal among the lower castes, is nothing more than thepurchnse 
of a wife from ber father by the husband. It has, therefore, been con- 
tended that so long as such a form of marriage is permitted, payment of 
money to the father of a boy or girl cannot be illegal and must be enforced. 

I agree, however, with Scott, J., in thinking that this argument is not 
well-founded, for though the Asura form of marriage when actually per- 
formed may be recognized as valid, it does not follow that an agreement 
for such a marriage would be legally enforced. Manu himself denounces 
it strongly, aDd lays it down in s. 24 that “ the ceremonies of Asura 
must never be performed.” I think, therefore, that though the mon ey if 

(1) 1 P. Will. 118 (120). 

(3) 2 B. 9 (15). 

(5) 3 P. Will, p. 76 ; Story’s Eq< J. Plac. 260-261.* 
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(6) 13 B. 126. 
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actually paid to the father in consideration of the marriage cannot be 
recovered back when once the marriage is solemnized, it by no means 
folio wb that a suit to recover the money, where it has not been paid, 
would lie. It is no doubt true that it has been held by the High Court 
of Calcutta that a suit will lie to recover money paid to the father or 
guardian if the contract for the marriage is broken : see Jogeswar v. Panch 
Kauri (1) and Ram Ghand Sen v. Audaito Sen (2). It must be observed, 
however, that in this last case Garth, C.J., drew a distinction between a 
oa8e to enforce an agreement for payment such as this is and a case to 
reoover baok mouey already paid such as was before him. There the 
defendant in consideration of a hundred rupees had promised to give his 
minor daughter in marriage to the plaintiff ; the defendant failed to fulfil 
his part of the promise, and the plaintiff brought the suit to recover the 
money which he had paid as consideration for the promise, and Garth, C.J., 
at p. 1055 observed : — 

“ In this case I have grave doubts whether the opinion of the Judge 
of the Small Cause Court ” (who had held that the suit was not maintain- 
able as being contrary to public policy) “ is not correct : aod if we were 
now asked to enforce an agreement to [663] pay pon to a girl’s father in 
consideration of his giving her in marriage, I should have wished to refer 
the case to a Full Bench. But the facts are these. The plaintiff paid 
Bs. 100 to the defendant No. 1 in consideration of his giving his daughter 
to him in marriage, and the defendant No. 2, who is a brother of the 
defendant No. 1, was a party to the contract. After the money was paid, 
the defendant No. 1 failed to fulfil his promise and gave his daughter in 
marriage to some one else. The plaintiff now seeks to recover back his 
moneys, and the defendant attempts to take advantage of the illegality of 
the oontract by way of a defence to the claim. Under these circumstances 
I consider that the case referred to Jogeswar v. Panch Kauri (1) is directly 
in point, and apart from the question whether the contract is illegal, the 
justice of the claim is entirely with the plaintiff. Upon the authority of 
that case, therefore, and because it is manifest justice that the defendants 
should not be allowed to retain the money, I agree that the claim should 
be decreed. 

“ Had the question been whether as against the plaintiff we could 
enforce payment of the Rs. 100 to fcbe defendant No. 1, I should have 
doubted very much whether we ought to do so. In England, a bargain of 
this kind, for payment of money to a father, in consideration of his giving 
his daughter in marriage, is considered to be a marriage brokerage contract 
and illegal as against public policy . . . And without going the length of 
saying at present, that I consider such contracts to be illegal in this 
country, I certainly should be disposed, as at present advised, to hold that 
they were so far void as to be incapable of being enforced by tbe rules of 
equity and good conscience.” 

I am of opinion that the distinction drawn by Garth, C. J„ is clear and 
well-founded, and that, though payment of money once made to a father 
cannot be recovered if the marriage is performed, as in the case of an 
Asura marriage, and that though it can be recovered if already paid when 
the marriage is not performed, as in tbe cases before the Calcutta High 
Court, yet no suit will lie to enforce tbe payment if not already made 
M ip the cases before Scott and Jardine, JJ. This conclusion will, I 
think, be [666] found to reoonoile all the cases which are to be found on 

(1) 6 B.L.R. 896. (2) 10 O. 1054, 
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the subject (see Rambhat v. Timmayya (l), Umed Kika v. Nagindas[ 2), 
Mulji Thakersey v. Gomti (3), Ranee Lallun Monee Dossee v. Nobin Mohun 
Singh (4) and Amratlal v. Bapubhai (5) ). 

Applying the above principles to the present case, it seems to me 
that the plaintiff mu9t fail, from whatever point of view his claim U 
considered. If Chhagan’s promise to pay the peheramni and the purat 
to tbe plaintiff was the consideration for the plaintiff giving hia son in 
marriage to Chhagan’s daughter, it is void as being contrary to public 
policy ; for I can see no distinction between the father of a girl and the 
father of a boy, so far as this point is concerned. If on the other hand 
the peheramni and the purat formed no part of the consideration, but 
was an independent collateral arrangement, sanctioned or recognized by 
the caste — if, in other words, it was not to be the consideration for the 
marriage, but merely as a voluntary gift or present to the plaintiff as 
the bridegroom’s father, I see nothing in it which can be properly con- 
sidered immoral or against public policy. It is the practice among most 
communities in India to make presents not only to the bride and the 
bridegroom but also to their parents and relations, and nothing which 
I have said in this judgment is intended to convey that I look 
upon such a practice as improper or vicious from a moral point of view, 
however much I may deprecate it on other grounds. It is obvious, how- 
ever. that even in this view of the case, which is, however, not the view 
taken by the lower Courts, tbe plaintiff must fail ; for, a promise to make 
a present or gift being without consideration cannot be enforced in a 
Court of law. In this connection I may observe that the distinction 
between the Bombay and tbe Calcutta cases will be more intelligible, and 
the apparent conflict between them will be better reconciled, if we 
remember that in the Bombay cases the payment was the direct considera- 
tion for the marriage, whereas in the Calcutta cases it was more in tbe 
nature of a gift or present made in contemplation of the marriage, 
on the understanding that it was to become absolute and complete if the 
[667] marriage actually took place, but was to be returned if it was broken 
off. It is true that this is not directly stated to be the ground on which 
the Calcutta decisions were based, but it seems to me to be the ground on 
^ . 7 can be best supported consistently with the doctrine that it is 
illegal for a father to receive money in consideration of giving his child in 
marriage, as laid down in the Bombay cases. 

It was, however, contended before us that though the peheramni and 
the purat was ostensibly to be given to the plaintiff, yet he was to receive 
it in reality for the benefit of his son, and can, therefore, be recovered. It 
is a sufficient answer to this argument to say that the suit is brought by the 
plaintiff personally, and not on behalf of his son, and that there is nothing 
in the case to support this contention. It is clear that presents such as 
peheramni and purat are often made to the father and other relations of 
the boy for their own benefit (see 2 Borradaile’s Gujarat Caste Rules, 
p. 597, Question 25), and there is nothing in the case to show that these 
were intended for the plaintiff’s son rather than for the plaintiff personally. 
For the above reasons, we must hold that the promise to pay the 
peheramni and the purat to the plaintiff personally cannot be enforced, and 
we must, therefore, confirm the decree with costs. 

Decree confirmed with costs. 

(1) 16 B. 673. (2) 7 B.H.C.R. O.C.J. 122. (3) 11 B. 412. 

(4) 25 W.R. 32. (5) P.J (1887), p. 207. 
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APPELLATE CIVIL. 

Before Sir 0. F. Farran , Kt., Ohief Justice , and Mr. Justice Tyabji . 

'SHANKAR Bisto Nadgir AND OTHHRS ( Original Plaintiffs ), Appellants v. 
Narsingrav Ramchandra Jahagirdar and others . 15 

( Original Defendants ), Respondents .* [24th February, 1897.] 

Possession — Symbolical possession obtained in execution of former decree— Fresh suit 
against the same defendants to obtain actual possession. 

A plaintiff who has obtained only symbolioal possession in exeoution of a former 

decree is entitled to maintain a fresh suit against the same defendant to obtain 

real possession. 

£F., 25 B. 358 (361) ; R., 25 B. 275 (280) ; 16 C.P.L.R. 109 ; 17 M.L.J. 598.] 

Appeal from the decision of Rao Bahadur Gangadhar V. Limaye, 
First Class Subordinate Judge of Dbarwar. 

[668] Suit for possession of land and for mesne profits. 

The plaintiffs alleged that in October, 1975, their father had obtained 
a decree for possession against the defendants which decree was finally 
confirmed by the High Court in 1878 ; that in January, 1886, in execution 
of that decree they had obtained symbolical possession, but that when 
they applied for actual possession it was, at the defendant’s instance, 
decided that having obtained symbolical possession, no further possession 
•could be awarded to them in execution. They, therefore, now sued to 
recover actual possession of the land in question together with mesne 
profits. 

The defendants contended {inter alia) that the suit was not maintain- 
able, and that the plaintiff’s remedy lay in the execution of the former 
decree. 

The Subordinate Judge found that the delivery of symbolical posses- 
sion to the plaintiffs in execution of the former decree was not proved, that 
a suit for the recovery of the land was barred by the former suit, bub not 
the claim for the recovery of mesne profits. He, therefore, rejected the 
claim for possession, and awarded to the plaintiffs Rs. 2,023-2-0 for mesne 
profits. 

The plaintiffs appealed. 

Inverarity witn Shamrao Vithal, for the appellants (plaintiffs). 

Branson with Vishnu K. Bhatavdekar, for the respondents (defendants). 

JUDGMENT. 

FARRAN, C. J. — If the plaintiff obtained symbolical possession under 
the decree of October, 1875, it is in our opinion unquestionable law that the 
plaintiff can maintain afresh suit to obtain real possession from the defend- 
ants, and the Court will not scan with too great nicety the averments of 
the plaintiff, if his plaint in substance shows that he seeks to recover the 
possession which the original decree in his favour awarded him. 

Such being the plaint in this suit, and the defendants being admittedly 
in possession after the alleged symbolical possession, the only question 
for determination is, did the plaintiff obtain symbolical possession. In 
'the original suit when the plaintiff asked for further possession, it was at 
^he defendants’ instance [669] decided that the plaintiff had already 
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obtained symbolical possession, and that no further possession could be- 
awarded to him in execution. This appears to us to be decisive of the 
question. The matter has become res judicata between the parties, and 
it is immaterial upon what grounds the judgment proceeded, and it is also- 
immaterial that the plaintiff did not originally in his pleadings rely upon 
the judgment as absolutely decisive in his favour. He put the judgment 
in evidence, and full effect ought, in our opinion, to have been allowed to 
it. We must allow the appeal with costs. 

Appeal allowed . 


22 B. 669. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade 


Chamanlal and others ( Original Defendants ) , Appellants v. 

BAPUBHAI ( Original Plaintiff ), Respondent .* 

[25th February, 1897.] 

Vatan—Cash allowance— Suit for arrears of share— Limitation— Limitation Act ( XV of 
1877), sch. II, art. 6 2 — Res judioata — Point of law decided in previous suit between 
same parties - Decree for future payment of share— Practice— Procedure. 

The plaintiff in this suit sought to recover eleven years’ arrears of his share ia 
a certain Government allowance reoeivod by tbejdefendants and also prayed for 
an order directing the defendants to pay him and his heirs his proper share : in 
future. The defendants contended that under the Limitation Aot (XV of 877) 
only three years’ arrears could be recovered. In a previous euit brought by the* 
plaintiff in 1874 against the same defendants it was deoided by the High ^Conrt 
that twelve years’ arrears could be recovered. The lower Court now held a 
this decision continued to bind the parties, and that, therefore, the present claim 
should be allowed. It accordingly passed a decree for the plaintiff for the a “°“ n 
claimed and also directed that the defendants should pay to the plaintiff and nis- 
heirs for the future his share in tLe allowance. 

Held (varying the decree) that the plaintiff under the Limitation Aot (XV of 
1877) was only entitled to reoover arrears for three years. 

A point of law though deoided in a suit between the same parties can never be- 
•res judicata. . v 

Held , also, that the order in the decree as to payment in f a ‘«e was b» • 
It could not be executed, as the amount of the allowance was vari*bl« 

[670] defendants were not liable until they obtained payment of the allowan 

from Government. 

[DIbb., 02 P R. 1902 = 16 P.L.R. 1903 ; F., 28 M. M.L.J. 4 6 6 1 *PP p -« 

25 = 3 Bom.L.R. 450; R.. 31 B. 128; 34 B. 349=12 Bom.L.R167=6 lad. Gas. 
869; 30 M. 461 = 17 M.L.J. 250; 11 C.L.J- 461 = 6 Ind I. C as. i 654 , 2 ^ =lQ 
8O.0. 37 ; 44 P.R. 1901; (1906) P.W.R. p. 164 ; D., 28 0. 318, 32 0. 7 
LJ. 176 = 9 C W.N. 466; 14 C.P.L.R. 109.] 

Second appeal frora the decision of G. HcCorkell, District Mg 0, 

of Ahmedabad. arrears- 

In 1894 the plaintiff brought this suit to recover eleven yea™ 

(viz., 1882-1893) of his share in a cash allowance received a^nai 

the defendants from the Government treasury and for an or 

the defendants to pay him and his 1877), 

The defendants pleaded that under the Limitation Act \AV 

art. 62, the plaintiff could ODly reoover three years arrears. 


Second Appeal No. 739 of 1996. 
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Ife appeared that in 1869 the plaintiff had obtained a decree declaring 
Ihis title to a share of this allowance, and by that decree six years’ arrears 
"were awarded to him. 

In 1874 he sued again for arrears for twelve years, viz., from 1862 to 
1874, and in that suit the High Court awarded the whole of his claim, 
holding that it was not barred by limitation under s. 132 of Act IX of 
1871 (I.L.R., 5 Bom., 68). 

In the present suit the Subordinate Judge awarded the plaintiff’s 
•claim, and also directed the defendants to pay in future to the plaintiff and 
his heirs his share in the allowance. 

This decree was confirmed, on appeal, by the District Judge, who 
held that the High Court’s decree in the former suit of 1874 being between 
the same parties wa 9 conclusive and binding on the parties as to the 
^plaintiff’s right to claim twelve years’ arrears. His judgment on this 
point was as follows ; — 

“ The next point which arises is that of limitation. While the 
plaintiff claims eleven years’ arrears, the defendant contends that he can 
claim only three years’ arrears. In the judgment in I.L.R., 5 Bom.,p. 68, 
-the High Court held that the plaintiff could recover up to twelve years. 
It is true that that ruling ha9 been dissented from by their Lordships in 
I.L.R., 7 Bom., 191, and T.L.R., 8 Bom., 426. I am, however, humbly 
of opinion that the early ruling, which was in a suit between the same 
parties, continues to bind those parties, although in other causes and as 
between other litigants the ruling may have been dissented from or over- 
ruled. The only way in which the decision in I.L R., 5 Bom., 68 can be 
set aside as between the parties is by a judgment of. the Privy Council, 
and pending Buch decision I hold that the plaintiff can recover up to 
twelve years of arrears.” 

[67 1] Against this decision the defendants preferred a second appeal 
•to the High Court. 

Ohanasham Nilkant with G. S. Rao , for appellants. — The lower Court 
was wroDg in holding that the High Court’s ruling in the former suit on 
-the question of limitation operates as res judicata between the parties. 
That ruling is no longer good law. It is expressly dissented from in 
subsequent cases — Harmukhgauri v. Harisukhprasad (1) ; Maneklal v. 
Shivlal (2) ; Dulabh v. Bansidharrai (3). A decision on a question of 
law does not operate as res judicata — Parthasaradi v. Chinnakrishna (4). 

G. M. Tripathi, for respondent. — The ruling in Chhaganlal v. 
jBapubhai (5) is conclusive and binding on the parties to this suit. 

JUDGMENT. 

PABSONS, J. — We do not think that the decision of this High Court 
dn a suit between the same parties, that arrears for twelve years could be 
awarded — Chhaganlal v. Bapubhai (5) — is res judicata in the sense that 
this Court is bound ever after to decide that a claim for twelve years’ 
armaria good. That decision was passed when either Act XIV of 1859 
or Act IX of 1871 applied to the claim. The present suit was brought 
after Act XV of 1877 came into force, and it, therefore, must be applied. 
'This Court has, in several more recent cases, held that the decision in 
Chhaganlal v. Bapubhai was not correct one — see Harmukhgauri v. 
Harisukhprasad (1) ; Desai Maneklal v. Desai Shivlal ( 2 ) ; Dulabh Vahuji 
'V. Bansidharrai (3). Ib appears to us that a point of law can never be 

(2) 8 B. 436. (3) 9 B. 111. (4) 6 M. 304. (5J5B. 68. 
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res judicata. It ba9 been held in Parthasaradi v. Chinnakrishna (l) that- 
" the erroneous decision by a competent tribunal of a question of law 
directly or substantially in issue between the parties to a suit does not- 
prevent a Court from deciding the same question, arising between the 
same parties in a subsequent suit, according to law.” 

We must, therefore, decide this case according to what we 
believe to be the correct interpretation of the law contained in 
the Limitation Act and reduce the amount of arrears awarded to 
[672] that due for the three years preceding suit, viz., Rs. 17-7-10. We 
can find no precedent for such an order in the decree as that the 
defendants shall pay in future to the plaintiff and his heirs his share in the 
allowance without giving any further trouble. It could not be executed,, 
for the amount of the allowance is variable, and defendants are not liable 
till they recover payment from Government. We must erase that from 
the decree, substituting therefor a declaration of the plaintiB’s title. We 
amend the decree in the two points above mentioned ; in other respeots we- 
confirm it. The respondent mu9t bear the costs of this appeal. 

Decree confirmed. 


22 B. 672. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


Ravji Appaji Kulkarni and another ( Original Plaintiffs), 
Appellants v. Mahadev Bapuji Kulkarni ( Original Defendant), 

Respondent * [2nd March, 1897.J 

Limitation — Limitation Act {XV of 1877). s. 22 — Civil Procedure Code (Act XIV of 
1882), s. 27 — Court sale — Benami purchase — Suit by benami purchaser— Addition 
of real purchaser as co- plaintiff —Continuation of suit. 

The 'plaintiff Ravji as owner of certain land brought this suit on the 31st 
January, 1894, for damages for loss of crops, and in respeot of loss caused by 
the defendant’s obstructing him in cultivating the land. The dates of the 
oauses of action set forth in the plaint were, respectively, the 12th September, 
1891, the 12th March, 1892, February, 1892. and 27th October, 1892. In the 
course of the proceedings, the defendant ascertained that Ravji was not the 
real owner of the land, but had purchased it and was holding it benami for his 
uncle. Ravji admitted that he had no interest in the land. On the 30th Marob, 
1895, Ravji's uncle applied to be made a party to the suit, and was thereupon 
added as second plaintiff. The Subordinate Judge on the merits passed a decree 
awarding damages to the second plaintiff. The defendant appealed, and in 
appeal for the first time objected that Ravji (plaintiff No. 1) being °nly a 
benamidar could not bring the suit in his own name, and that the claim of t 0 
second plaintiff, or a large portion of it, was barred by limitation under s. 
of the Limitation Act (XV of 1877). The District Judge reversed the decree on 
the point of limitation and dismissed the suit. On second appeal to the ig 
Court. 

[673] Reid that the lower appellate Court was wroDg in dismissing the suit, 
and that the appeal should be heard on the merits. 

Per PARSONS, J.— That any defect there might have been in the sui 
originally filed by the first plaintiff, who was only benamidar, .had been 
the Court acting under s. 27 of the Civil Prooedure Code (Aot XIV of 188 )• 
Bhola Pershad v. Ram Lall( 2) and Subodini Debiv. Cumar Ganoda{3) foUowflj- 


• Seoond Appeal No. 688 of 1896. 

(2) 24 0. 34. (8) 4P°* 


(1) 5 M. 304. 
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Per RANADE, J. — The first plaintiff as benatni purchaser had full right to 
briDg the suit. If the true owner holds baak, a deoree against a benamidar owner 
would biod him as res judicata, The present suit was, therefore, properly institut- 
ed, The addition of the second plaintiff’s name made no difference in the 
character of the suit. The defendant was estopped by his conduct in the previous 
proceedings, oarried on between him and the first plaintiff for over seven years, 
from questioning his right to sue- The rights of the parties must, therefore, be 
dealt with on the footing that the first plaintiff bad a right to bring this suit, 
and that he fully represented in his own person all the rights of the second 
plaintiff, for whom he aoted as agent all along. The joinder of plaintiff, No. 2 
on 30th Maroh, 1895, did not, therefore, deprive plaintiff No. 1 of his rights or 
oreate a new period of limitation as held by the lower Court of appeal. 

[F., 8 Ind. Cas. 890; R., 21 A. 380 ; 22 B. 820 ; 25 B. 433 (463); 30 O. 265 ; 36 C. 675 = 
9 O.L.J. 523 1529); 35 M 143 = 7 Ind. Cas. 60 = 8 M.L.T. 154 ; 12 C.L J. 537 
(542) = 8 Ind. Cas. 87 ; 13 C.P.L.R. 33 ; 3 L.B.R. 18; 10 O.C. 263; D., 17 M.L.J. 
116 ; 3 O.C. 347 (349).] 
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Second appeal from the decision of S. Tagore, District Judge of 
Satara, reversing the decree of the Subordinate Judge of Islampur. 

Suit for damages. The defendant Mahadev and his brother Balkri- 
sbna were owners of certain land which Balkrishna mortgaged. Sub- 
sequently in execution of a decree against Balkrishna his right, title and 
interest in the land were sold. The plaintiff Ravji became the purchaser, 
and then paid off the mortgage-debt and obtained possession of the property. 
The defendant Mahadev then sued Ravji for his half-share of the land, aod 
obtained a decree for partition on payment of his portion of the mortgage 
debt. The defendant paid the amount into Court io September, 1889, and 
partition was effected in September, 1890. The plaintiff Ravji objected to 
the partition as unfair, and a fresh partition was made in October, 1892. 

On the 31st January, 1894, the plaintiff Ravji alone brought this suit 
against the defendant Mahadev for Rs. 1,695 as damages, alleging that 
after the first partition was made the defendant on [674] 12th September 

1891, took possession of the crops of 1890 which had been raised by 
plaintiff. He complained also of the loss of the crops of 1891, putting the 
date of that loss as the 12th March, 1892 of loss by the defendant ’s 
obstructing him in cultivating the laud in 1892, and of the loss of certain 
manure wrongfully taken by the defendant. The dates of these two last 
mentioned causes of action were the 27th October, 1892, and February, 

1892, respectively. 

The defendant answered ( inter alia) that the plaintiff had no right to 
claim the standing crops, inasmuch as they were raised after the partition 
decree was passed ; that he never obstructed the plaintiff in the cultivation 
of his share ; and that he had not taken any manure belonging to the 
plaintiff. 

In the course of the proceedings, the defendant ascertained that Ravji 
(plaintiff No. 1) had purchased the property benami for his uncle. He 
thereupon objected that the plaintiff had no right to sue in his own name. 
On the 30bh Maroh, 1895, Ravji’s uncle applied to be made a party to the 
suit, and was made a party plaintiff (plaintiff No. 2). Ravji (plaintiff 
No. 1) admitted that he had no interest in the property. 

The Subordinate Judge passed a decree for the second plaintiff, award- 
ing as damages Rs. 702. 

The defendant appealed and raised the objection then for the first time 
that the suit was barred by limitation under s. 22 of the Limitation Act 
(XV of 1877). The Judge allowed the objection and reversed the deoree, 
holding that plaintiff No. 1 being only a benamidar could not sue in his 
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own name, and that the second plaintiff was added as a party too late, viz., 
more than three years after the date of the cause of action. 

The plaintiffs filed a second appeal. 

Balaji A. Bhaqvat , for the appellants (plaintiffs). — Though plaintiff 
No. 1 admittedly purchased the property benami for plaintiff No. 2. still he 
being the certified purchaser could maintain the suit — ss. 316 and 317 of the 
Civil Procedure Code (Act XIV of 1882). A benamidar can bring 
a suit in his own name — Nand Kishore Lai v. Ahmad Ata (1), Shavgarav. 
Krishnan (2). [675] No issue was raised in the first Court as to whether 
plaintiff No. 1 alone could institute the suit, or as to whether the claim 
was time- barred. It was only in appeal that the defendant raised the point 
of limitation. Even supposing that plaintiff No. 1 was not entitled to 
bring a suit in his own name, still the whole of our claim would not be 
time- barred. Our claim to damages for the year 1892 was not barred. 

Further, no change was effected in the nature of the suit by joining 
plaintiff No. 2 at a late stage. After joining him the same suit continued 
at the instance of two plaintiffs instead of one. 

Gangaram B. Rele, for the respondent (defendant). — A benamidar is 
not entitled to bring a suit in his own name — Kalee Prosunno Bose y. 
Dinonath Bosei 3) ; Hari Gobind Adhikari v. Akhoy Kumar (4). The suit 
as it was originally brought was not properly constituted, being brought 
by plaintiff No. 1 alone. Plaintiff No. 2, being the real owner, was the 
proper person to bring the suit, and when he was joined, the claim was 
clearly time-barred. 


JUDGMENT. 

Parsons, J. — The District Judge has reversed the decree of the first 
Court and dismissed the plaintiffs’ suit cn the ground that plaintiff No. 1 
was a benami purchaser for plaintiff No. 2, and plaintiff No. 2 not having 
been added as a party till the 30th March, 1895, the claim by him is time- 
barred. He has overlooked the fact that for the crops of 1892 the cause 
of action is said nob to have arisen till the 27th October, 1892, so that that 
claim would not be time-barred. 

The correctness of the rest of the decision depends upon whether the 
suit was rightly brought in the name of the first plaintiff. It appears that 
at the Court sale the right, title and interest of Balkrisbna, who bad 
mortgaged the property to the Belages, was purchased by the first plaintiff. 
He then sued the Belages and obtained a decree for redemption and was 
placed in possession on payment of the amount of the debt. He was then 
sued by the present defendant, who obtained a deoree for partition on 
payment of his share of the debt. This suit is the result of what was done 
in the execution of that decree. 

[676] No objection was taken to the suit when it was fil 0 d by 
the plaintiff in January 1894. It was not till the 30th March, • 
that the defendant said the plaintiff had admitted in another sui a 
the land was not his, and asked that his suit be dismissed, upo 
which the second plaintiff asked to be joined as a co-plaintiff an was 
joined ; but the point of limitation was not raised until tbe case cain , 
to the Court of appeal. The benami character of the purchase, is a m 
by the plaintiffs, so that there is no doubt that the second plain l i 


(2) 15 M. 267. (3) 19 W.R. 48c. (4) 16 0- 364. 


(1) 18 A. 69. 
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owner of the property, Considering, however, that all the former transac- 
tions were in the name of the first plaintiff, I should hesitate before 
deoiding that this suit was wrongly filed in bis name. 

The deoisiona as to whether a suit can be maintained in the name of 
the benamidar only are somewhat conflicting. In what is perhaps the 
latest reported case on the point, Bhola Pershcid v. Ram Lall (l) it was 
held that a decree could be made in his favour, unless objection was taken, 
but I need not examine these case9 here, since any defect that there may 
have been in the suit as originally filed has now been cured by the 
Court acting under s, 27 of the Civil Procedure Code (Act XIV of 1882). 
In a similar case the Calcutta High Court has ruled that the original suit 
is continued and that the change of names does not affect the question of 
limitation. See Subodini Debt v. Cumar Ganoda (2). Adopting that 
decision for the purposes of this suit I would reverse the decree of the 
lower appellate Court, and remand the appeal for disposal on the merits. 
Costs to be costs in the cause. 

RanaDE, J. — In this case, appellant No. 1 (as sole plaintiff) instituted 
this suit on 31st January, 1894, to recover damages in respect of four 
items, the causes of action for which were stated to have accrued due on 
four different dates, for the crops of 1890 on 12th September, 1891, for the 
loss of crops of 1891 on 12th March, 1892, for loss by obstruction caused 
in 1892 on 27th October, 1892 and for the value of certain manure in 
February, 1892. 

Appellant No. 1 as auction-purchaser of the right, title and interest of 
one Balkrishna, brother of respondent, had paid off a mortgage-debt 
due by Balkrishna and respondent, and taken [677] possession of certain 
land. Later on, respondent obtained a decree for a partition of his half- 
share in the land, and in execution of this decree the first partition took 
place on 12tb October, 1890, and this was set right by a second partition 
effected on 27th October, 1892. The respondent (original defendant) did 
not, in his written statement, question appellant No. 1’s right to bring the 
suit in his own name, but later on he raised the objection, and thereupon 
appellant No. 2 was made a co-plaintiff on 30&b March, 1895, on bis own 
application, as being the party really interested in the field, and for whom 
appellant No. 1 bad purchased at the auction, and had carried on the 
subseauenfc execution and partition proceedings. The Court of first instance 
disposed of the claim on its merits by awarding a part of the damages 
claimed to appellant No. 2. 

In appeal, a nrehminary objection under s. 22 of the Limitation Act 
was raised by the present respondent, and the District Judge held that 
the objection was fatal to the claim of both plaintiffs, a9 plaintiff No. 1, 
being only a benamidar , could not bring tbe suit in his own name, 
and the claim of plaintiff No. 2, his uncle, was made more than three 
years after the cause of aotion aocrued due, reckoning the date of the 
institution of the suit to be 31st March, 1895, when he was joined as a 
party. He held that the claim was barred under art. 109. 

Mr. Bhagvat on behalf of the appellants contended, chiefly on the 
authority of tbe ruling in Nand Kishore Lai v. Ahmad Ata (3) and 
Shangara v, Krishvan (4), that the lower Court was in error in holding 
that tbe appellant: No. 1 as benamidar could not institute the suit in his 
own name. It was further contended that even accepting the view of the 
lower Court on this point to be correct, it was in' error in holding that the 

(1) 24 0. 34. (2) 14 0. 400. (3) 18 A. 69. (4) 15 M. 267, 
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claim in respect of all tbe four items was time-barred, seeing that the cause- 
of action for the third item accrued due on 27th October, 1892, within 
three years from the date when appellant No. 2 was made a party. 

As regards the first objection, I am of opinion that there was* nothing 
irregular in the institution of the suit by appellant [678] No. 1. He was 
the certified purchaser. He obtained possession by paying off tbe mort- 
gage-debt. Respondent sued him in the partition proceedings. Even in 
this suit he did not raise any objection to appellant No. l’s right to sue in 
his written statement. Under these circumstances appellant No, l’s 
admission later on that he was only a benamidar purchaser for his uncle, 
who was the real owner, did not affect the right under which he had 
carried on these proceedings for so many years, in bis own name, at least 
as between him and the respondents. A benamidar , who is a certified 
purchaser, acquires certain rights under his certificate of sale, and amoDg 
these rights is the right to recover possession of the land, and not even tbe 
true owner for whom he made the purchase can under s. 317 question 
his right except in the way pointed out in the latter part of the section. 
The object of that section has been judicially declared to be to protect third 
parties who might deal with the certified purchaser against the claims of 
the undeclared or secret owner who put forward the certified purchaser as 
legal owner Bodh Singh v. Guneschunder Sen (1), Mor Joshi v. Muhammad 
Ibrahim (2). If the benamidar himself raises no objection, and admits 
the title of the true owner, or the owner obtains a transfer of possession, 
s. 317 does not come in the way of the true owner asserting his right as 
against third parties or vice versa — Satapa v. Karbasapa (3) and Kara- 

muddin v. Niamut Fatehma (4), but all this implies the consent of tbe 
benamidar. 

In Kalee Prosunno Bose v. Dinonath Bose (5) tbe Calcutta High 
Court did indeed express an opinion that if the certified purchaser is a 
benamidar , the name of the true owner should be joined as co-plaintiff, 
and that the omission to do so would justify the dismissal of the suit. In 
a later case — Bari Gobind Adhikari v. Akhoy Kumar (6) — it went much 
further, and held that a benamidar could not maintain a suit for the 
recovery of the land bought by him. The Allahabad High Court in its 
judgment in Band Kishore Lai v. Ahmad Ata has, however, carefully 
examined all the authorities on the subject, and has shown good reasons 
for its [679] dissent from the Calcutta ruling. The Madras High Court 
has adopted a similar view in Shangara v. Krishnan. 

We are inclined to agree with the Allahabad and Madras High Courts, 
and hold that a bcnami certified purchaser can sue in his own name even 
when the true owner’s name is disclosed. In Gopeekrist Gosain v. Gunga- 
persaud Gosain (7) and Mussumat. Buhuns Kowar v. Lalla Buhooree 
Ball (8) this whole subject has been examined by their Lordships of the 
Privy Council, and the theory that benami transactions are presumably 
fraudulent has been shown to be not correct. 

This review of tbe authorities shows clearly that appellant No. 1 as 
benami purchaser had full right to bring tbe suit. If the true owner holds 
back, a decree against tbe benamidar owner would bind him as res judicata. 
The present suit was, therefore, properly instituted. The addition of 
aopellant No. 2’s name made no difference in the character of the suit. 
The resp ondent was estopped by his conduct in the prev ious proceedings 

(1) 19 W. R. 366. (2) 10 B. H. C. R. 344. (3) 7 B.H.O R, (A. 0. J.) 21. 

(4) 19 C. 199. (5) 19 W.R. 434 (436). (6) 16 C. 364. 

(7) 6 M. I. A. 63. (8) 14 M. I. A. 496. 
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carried on between him and appellant No. 1 for over seven years from 
questioning his right to sue. The rights of the parties must, therefore, be 
dealt with on the footing that the appellant No. 1 had a right to bring this 
suit, and that he fully represented in his own person all the rights of 
appellant No. 2 for whom he acted as agent all aloDg. The joinder of 
appellant No, 2 on 30th March, 1895, did not, therefore, deprive appellant 
No. 1 of his rights, or create a new period of limitation as held by the 
lower Court of appeal. 

We may note also that even if the District Judge's view on the first 
point be accepted as correct, he was plainly in error in rejecting the claim 
for Rs. 191 which is alleged to have become due on 27th October, 1892, 
and part of which was allowed by the Court of first instance. 

For these reasons, we reverse the decree of the lower Court and 
remand the case for a decision on the merits. 

Decree reversed and case remanded. 


22 B. 660. 

[680] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


Chintaman Bhat ( Original Plaintiff ), Appellant v. Shrinivas 
Beat ( Original Defendant ) , Respondent .* [2nd March, 1897.] 


Oaths Act (X of 187 3)— Refusal to take an oath— Effect of such refusal— Estoppel- 
Evidence. 


The plaintiff eued to recover certain land from eight defendants, alleging it to 
be his exclusive property. One of the defendants pieaded that he was a co-owner 
with the plaintiff, who had hitherto paid him his share of the rent. In the 
course of the case he offered to withdraw his opposition to the plaintiff’s claim 
if the plaintiff would swear a binding oath that his (the defendant’s) allegations 
were false and that the plaintiff had held exclusive possession of the property. 
Tbe plaintiff refused to take the proposed oath. The Court, however, attached no 
importance to the refusal, and on the evidence passed a decree for the plaintiff. 
The defendant appealed and in the appellate Court tbe plaintiff’s son on bebalf 
of his father refused the oath, while on the other hand the defendant said he 
was willing, if required, to 6wear to tbe truth of bis case. The Judge was of 
opinion that the plaintiff’s refusal to take tbe proposed oath and the defendant’s 
readiness to take it was, under tbe circumstances of the case, conclusive, and 
disregarding the recorded evidence he reversed the decree of the lower Court and 
allowed the defendant’s claim. 


Held (reversing the appellate decree and restoring tbo decree of the lower Court) 
that the appellate Court was wrong in deciding the case on the ground of the 
plaintiff’s refusal to take the proDosei oath. That refusal did not conclusively 
prove the falsity of the plaintiff's olaim. It was merely a piece of conduot 
which wasjjyidenca to be considered in the case together with the other evidenoe. 
In this oase there was abundant other evidenoe all of which was in favour of 
the plaintiff, and his refusal to take the oath did not necessarily constitute a 
sufficient reason to set aside that evidence. 


A party who makes an oath as prescribed by his adversary confers by so doing 
on his statement the cbaraoter of conclusive proof, but his mere refusal to make 
the oath does not under the terms of the Oath9 Aot (X of 1873) justify any legal 
presumption against him. 8uoh refusal is to be considered merely as a piece 
of oonduot to be considered along with tbe other evidence. 


£F., 2 M.L.T. 327 ; R., 10 lad. Cm. 472 (473) =7 N.Ii.R. 50.] 
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Second appeal from the decision of F. C. O. Beaman, District; Judgn 
of Belgaum. 

The plaintiff sued to recover possession of certain land, alleging that 
the defendants -were his tenants and denied his title. Defendant No. 8, 
•who alone resisted the plaintiffs claim, pleaded [681] that he was a co- 
sharer with the plaintiff and that they owned the land in equal shares. 

In the Court of first instance the defendant proposed that, if the 
plaintiff would take an oath that the defence was false and that he (the 
plaintiff) had been in exclusive possession and enjoyment of the land in 
dispute, he would withdraw from the case. 

The plaintiff refused to take the oath as proposed. 

The Subordinate Judge attached no importance to this refusal by the 
plaintiff to take the proposed oath, aod decided, on the evidence before 
him, that the plaintiff was the sole owner of the land in dispute, and 
passed a decree in his favour. 

On appeal the District Judge reversed this decision, holding that the 
plaintiff’s refusal to take the oath rendered it impossible to resist the 
conviction that the truth lay on the side of the defendant. On this ground 
alone the District Judge reversed the decree of the lower Court and rejected 
the plaintiff’s claim. 

The following is an extract from the judgment : — 

“ The defendant’s contention is that although the land was entered 
in the plaintiff’s name, that was because it formed a part of the undivided 
estate (another part outlying in other villages) and that notwithstanding 
the plaintiff always paid the defendant his share of the rent pursuant to 
the understanding evidenced in the documents, fraudulent or otherwise,- of 
1858. The defendant went further and agreed that, if the plaintiff would 
swear a binding oath that his presentment of the case was false, he (the 
plaintiff) had had exclusive possession and had never paid to him (the 
defendant) his half-share of the phala, he (the defendant) would at once 
withdraw from the case. The plaintiff refused to take the oath on the 
ground that he was an old man. 

“ Now it is evident, on the pleadings and record, that, apart from this 
business of the oath, the evidence is all in favour of the plaintiff. The 
defendant had to rely on the solitary statement of one witness to prove 
the payment once of his share eight years ago. 


“ But I am greatly inclined to decide this case by the ordeal. There 
is nothing in the Oaths Act, 1873, which enjoins upon a Court the duty 
of presuming adversely to plaintiff or defendant who refuses to take an 
oath tendered under its provisions. It was ODce held ( Issen Mea v. 
Kafaram (1) per Mitter, J.), that a Court was well justified in doing so, 
and in practically deciding the case on the presumption so drawn. Miuter, •» 
is of course a particularly valuable [682] authority on such a pom , o 
is especially qualified to gauge the working of a native conscience i an ap 
portion the real value to be attached to such a refusal. But in is c 
more happened. At the hearing I asked the plaintiff to come forwar. 
say why he would not take the oath if his allegations > were true. 0 1 - 

old man and was represented by his son, a priest of apparent y a on • 
This man was instructing Mr. Cbhatre and was the ac J lv0 mov0r . e. 
case. He refused on behalf of his father to take the oath, * 

he was partly disposed to take it himself. Not being a par y, o — * 


(1) 2 C. L. R. 476. 
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that would not do. He then in his turn said that if the defendant would 
take a similar oath of the truth of his case, he for his part would not oppose 
the appeal further. This the defendant at once agreed to do. Now I 
doubt whether such a tender could be made by any one but the actual 
party, and Mr. Chhatre very rightly declined to ratify the proposal without 
instructions from his client. Yet the mind of the Court was inevitably 
influenced by this episode in favour of the defendant (appellant). The 
point at issue is very simple, and it is one on which while all the evidence 
might well be (as it is) on the plaintiff's side, there might be a true ex- 
planation such as the defendant gives. When, then, such explanation 
being difficult of proof the defendant comes forward and stakes bis 
whole interest on the plaintiff's oath that his apparently true evidence 
is really true, and the plaintiff refuses to take that oath ; when, 
in turn, the plaintiff’s side tenders a like challenge to the defendant 
which is promptly accepted, it is impossible to avoid the conviction that 
truth lies on the side of the defendant. It is all very well to say, as was 
faintly urged here, that a defendant ought not to have the option of 
imposing this kind of unpleasant ordeal on a plaintiff ; that respectable 
natives have a great dislike to taking any sort of solemn oath of the sort, 
and so forth. But it has to be remembered that in tendering an oath 
under the Act the party so tendering stakes his whole case absolutely on 
his confidence in bis opponent’s veracity under a peculiarly solemn 
sanction, that if the oath be taken it concludes the case against the party 
tendering it, while if it be refused, the law says nothing about the view 
which the Judge is to found on the episode; so that it is Dot an ordeal 
which could be lightly and generally proffered. I have no doubt at all, 
from my observation of the demeanour of the parties while the point 
was under discussion, that the defendant was in the right, and as, after 
all, the main function of a Court is to see justice done, though the appro- 
aches to that result may be a little irregular, I shall venture here to answer 
the issue in defendant’s favour, and hold that he is entitled to one half 

he claims.” 

Against this decision plaintiff preferred a second appeal to the High 
Court. 

B. A. Bhagvat , for appellant. 

N. V . Gokhale , for respondent. 

JUDGMENT. 

[683] PARSONS, J. — The point which I have to consider is, how far 
the Judge of the lower appellate Court was justified in disregarding the 
evidence on the record and deciding the case on a presumption drawn 
from the refusal of the plaintiff to take a solemn oath under the Oaths Act 
of 1873 that defendant's presentment of the case was false. I assume 
that there was such a refusal, because although the statement in the Ex. 
39 is signed by plaintiff's pleader, I take it that be had asked his client 
and was stating to the Court what his client had said. The refusal, how- 
ever, was made in the Court of first instance, and the Judge of that Court 
said that under the oircumstanoes of the case be attached no importance 
to the refusal. There was no refusal by the plaintiff himself in the 
appellate Court ; his son only was present there, and it would have been 
much better if the District Judge had caused the plaintiff himself to be 
asked whether be would take an oath or abide by the result of an oath 
taken by the defendant, before he decided the appeal in the way he has 
done. 
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So far as the Oaths Act itself deals with the subject, no presumption 
one way or the other is directed to be drawn. The refusal to take an 
oath, then, can only be a piece of conduct, which is evidence to be consi- 
dered in the case. I do not know, and the Judge does not tell me, why in 
this particluar case the refusal should be considered as conclusive evidence 
of the falseness of the claim. In order, therefore, to support his decision 
I should have to hold that in every case in which a plaintiff is called on 
to take an oath, and refuses to do so, judgment is to be passed against 
him. I am satisfied that this would not be right. There are many good 
reasons why a man should refuse to solemnly swear to' the truth even of a 
true claim. It is in the case of a false defence that a defendant would 
most readily as a last resource risk everything on the chance of an oath 
being taken by the plaintiff. I think that, at the most, a refusal can 
only be considered along with other evidence. Where there is evidence 
on both sides, and a doubt arises as to which is the true case, then a 
refusal might well be taken into evidence to decide the point. Such 
was the case in Isscn Meah v. [684] Kalaram Chander Naw (1). I do 
not think that a refusal can be held to work as an estoppel, so as to 
conclusively prove the falseness of the claim made by the person refusing. 

As the Judge finds that the evidence is all in favour of the plaintiff, 
and that the defendant would not resist the claim otherwise than by what 
the Judge calls the ordeal, and as I think he has wrongly decided the 
case by the ordeal, I must reverse his decree and restore that of the Court 
of first instance with costs in both Courts of appeal on the defendant. 

Ranade, J. — The contest in this case lies between the appellant 
plaintiff, who claims the land in dispute to belong exclusively to himself, 
and the respondent (original defendant No. 8), who contends that he and 
the appellant are entitled to share it equally as reversionary heirs of 
Shankar after his widow Umabai’s death. The undisputed facts are, that 
these two parties were reversionary heirs, and had, in 1858 , agreed to keep 
this land joint, when they partitioned other property. In 1864 , the 
appellant took a kabulayat of the land from the tenants in his own name, 
and in 1866 , afcer Umabai’s death, the land was entered in the appellants 
name, and all the rent-notes from 1867 to 1893 were taken by him. The 
respondent contended that the appellant during all this time paid a portion 
of the rent to him, but the Court of first instance held that these alleged 
payments were not proved. Respondent then offered to give up his con- 
tention, if appellant denied on solemn oath that he ever paid a portion o 
the rent to respondent. The appellant refused to take the oath, but t o 
Court of first instance attached no importance to this refusal, and award- 
ed the appellant-plaintiff’s claim. , 

In appeal, the District Judge, while admitting that, apart f roc “ 0 
oath incident, the evidence was all in favour of the present aope an , 
held that the appellant’s refusal to take the oath prescribed satisne 1 
that the present respondent was in the right, and he accordingly a owe 

respondent the half-share claimed by him. T««idA 

The point we have to consider is, whether the District o 

was justified, by the terms of the Oaths Act, in inferring 
[685] the appellant’s refusal to take the oath, that he had been p y 
his half-share of the rent to the respondent, when admittedly a 
evidence on the record supported appellant’s claim. Seotion o 
provides that, if any party to a proceeding offers to be bound by any p ^ 


(1) 2 C.L.R. 476. 
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oath under s. 8, if such oath be made by the other party, the Court may 
:ask such other party or cause him to be asked if he will make the oath. 
If such other party agrees to make the oath, the oath may be administered 
to him (s. 10). The evidence so given shall, as against the party who 
offered to be bound by the oath, be conclusive proof of the matter stated 
(s. 11). Finally, if the party refuses to make the oath, the Court shall reoord 
as part of the proceedings the nature of the oath, and the fact of refusal 
with reasons for such refusal (s. 12). 

It will be seen from these sections that, while a party, who makes an 
•oath as prescribed by his adversary, confers by so doing on his statement 
the character of conclusive proof, his mere refusal to make the oath does 
not, under the terms of the Act, justify any legal presumption against him. 
The refusal is to be considered apparently as a piece of conduct — evidence 
in the case, to be judged of along with other evidence. Of coarse 
where, as in the case reported in Issen Meah v. Kalaram Chunder Naw (1), 
there is no such other evidence, the refusal by itself may justify the 
Court in presuming that his case was false. But where, as in the present 
case, there is abundant evidence all in favour of the party refusing to 
make the oath, tho mere refusal will not necessarily constitute a sufficient 
reason to set aside that evidence. As ruled in Muhammad Zahur v. Cheda 
Lai (2), following in this respect an earlier ruling in Vasudeva v. Naraina 
Pai (3), the Oaths Act does not constrain the Court to pass a decision 
in favour of a particular party. This is the case, even if the party make 
the oath prescribed. His statement on such oath will, of course, bind the 
other narty pro tanto, but it does not prevent the Court from exercising its 
mind judicially in deciding the whole case. A party may well refuse 
to take the oath prescribed for other reasons than his consciousness 
that his case is [686] false. He may, as a respectable man, dislike the 
odium of winning his case on the strength of the oath ordeal, instead of 
on the strength of his evidence. This seems to have been tho case with 
the present appellant. If the whole evidence was in bis favour, be might 
very well refuse to take the ordeal. The proceedings in the District 
Court do not even show clearly that appellant was not, like the respond- 
ent, ready to stake the case on his adversary’s oath. On the whole, 
we feel satisfied that the District Judge was bound, under the circum- 
stances, to dispose of the case solely on the evidence before him, irrespective 
of the oath incident. We accordingly reverse the decree and restore the 
decree of the Court^of first instance. All costs on respondent. 

Decree reversed. 
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Before Sir C. F. Farran, Kt. t Chief Justice and Mr. Justice Tyabji. 


RAMCHANDRA Vithuram ( Original Plaintiff ), Appellant v. 
J air am and OTHERS [Original Defendants ) , Respondents* 

[3rd March, 1897.] 


Mortgage— Mortgage-debt payable by instalments— Money decree obtained by mortgagee 
for two instalments — Execution— Sale of mortgaged property in execution of money 
decree lor stick instalments without notice by mortgagee of Iten for future instalments 
— Property sold free of incumbrances —Civil Procedure Code ( Act XIV of 1882), 
ss. 237 arid 287. 

The effect of es. 237 and 287 of the Civil Procedure Code (Act XIV of 1882) 
plainly is to impose a duty on the person applying for execution to disclose to 
tho Court his own lien (which he must know of) in his application for Bale, ao<J 
on the Court the duty of specifying the same in the proclamation. 

Where, therefore, in execution of a simple money deoree obtained for some of 
the instalments due on his mortgage- bond a mortgagee brought to sale the pro- 
perty which he held in mortgage, but in his application for oxeoution did not 
mention his lien on the property for the instalments that were still to fall due. 

Held, that the purchaser, if he supposed that he was purchasing the full pro- 
prietary title, purchased the property free of the mortgagee’s lieD. 

Agorchand v. Rakhma (1), Khevraj v. Lingaya (2), Sheshgiri v. Salvador 
Vas (3) and Dhondo v. Raoji (4) referred to. 

[R., 40 C. 173 = 16 C.LJ. 202 = 17 C.W.N. 137 = 16 Ind. Cas. 365; 2 N.L.R. 106; 
11 O.C. 206; 13 A.L.J. 9 = 26 Ind. Cas. 427.] 


[687] Second appeal from the decision of Rao Bahadur Cbauilal 
MaDeklal, First Class Subordinate Judge of Dhulia with appellate powers, 
confirming tbe decree of Rao Saheb R. T. Kirtane, Subordinate Judge of 
Erandol, in the Khandesh District. 

Suit by a mortgagee to recover instalments remaining due on bis 
mortgage. 

On the 25th April, 1885, the father of defendants Nos. 1 and z 
mortgaged the property in question to the plaintiff for Rs 1,000 which was 

to be repayable in five instalments. . _ , 

The first instalment was paid by a bond executed to the plaintiff y 
bis debtors. After tbe second and third instalments fell due tbe plain l 
brought a suit for their amount, asking in bis plaint that the P r °P® r J 
should continue liable for the instalments that were still to fall due. ® 
Court, however, passed a simple money decree in his favour for the amoun 

sued for. . . 

Having obtained this decree tbe plaintiff applied for execution Dy 

sale of tbe mortgaged property. In bis application he made ™ eD m. 
of hislieD upon it for the fourth and fifth instalments of bis e . 
execution sals took place, aDd the right, title, and interest o 0 en 
Nos. 1 and 2 was sold to one Dodhu, whose widow afterwards s< old 
defendants Nos. 3 and 4. Tbe certificate of sale obtame Y , 
described the subject-matter of the sale as the right, title au 

the defendants Nos. 1 and 2 in the property. , fifth 

In 1895 the plaintiff filed thie auit to recover the fourth ana 
instalments due under his mortgage from the defendants JNos. 


• Second Appeal No, 808 of 1896. 
(2) 5 B. 3. (3) 5 B. 5. 


(4) 80 Br 890. 


(1) 12 B. 678. 
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personally and by sale of the mortgaged property in the hands of defendants 
Nos. 3 and 4. 

Defendants Nos. 1 and 2 admitted the claim. 

Defendants Nos. 3 and 4 contended that the property having been 
sold in execution, and no notice having been then given by the plaintiff 
of his mortgage, it was sold free of the incumbrance and was no longer 
liable to the plaintiff’s claim. 

The Subordinate Judge passed a personal decree only against 
defendants Nos. 1 and 2 for the fifth instalment, being of opinion that 
the fourth was barred by limitation, having fallen due on [688] the 8th 
November, 1888. He dismissed the suit againsG defendants Nos. 3 and 
4, holding that plaintiff not having given notice of his mortgage at the 
execution sale the property was free of the incumbrance. On appeal the 
Judge confirmed the decree. 

The plaintiff preferred a second appeal. 

Ratanji R. Desai, for the appellant (plaintiff). — The lower Court was 
wrong id holding that the mortgaged land was no longer liable, because 
at the auction sale we did Dob notify our lien in respect of future 
instalments. No such duty is imposed upon us by the Civil Procedure 
Code (Act XIV of 1882 ) — Dhondo v Raoji (1). The mortgage was 
registered and all subsequent purchasers took the property with notice of 
the mortgage and, therefore, of the unpaid instalments. 

The Judge erred in not allowing us to recover both the instalments. 
They were a charge on the land. Article 132, sch. II, of the Limitation 
Act applies, and the whole of our claim wa9 in time — Lallubhai v. 
Naran{2). 

Sadashiv R. Bakhle, for respondents (defendants). — The point of 
limitation depends upon the view which would be taken as to whether the 
land continued to be charged. If it is nob, the limitation would not be 
twelve years under art. 132, bub six years. Article 132 applies only when 
money is sought to be recovered out of the property charged with it — 
Ramdin v. Knlka Pershad (3) ; Kameswar v. Rajkumari Ruiton Koer (4). 

The plaintiff cannot recover the mouey out of the land by reason of 
his failure to notify his lien on the property when he brought it to sale in 
execution of his own decree. The ruling in Dhondo v. Raoji (l) can be 
distinguished. There it seems it was conceded that if the sale bad been in 
execution of a decree on the mortgage, the decision would have been other- 
wise. Here the sale was in execution of plaintiff’s own decree on the mort- 
gage for two previous instalments. Under 8. 287 of the Civil Procedure 
Code the plaintiff was bound to specify the incumbrance [689] to 
which the property was subject if he knew of it. Much more was his 
duty to do so when he brought bbe prooerty to sale for part of bis mort- 
gage-debt — Tinnappa v. Murugappa (5); Agarchand v. Rakhma{ 6). Owing 
to the plaintiff’s omission to disclose his lien at the execution sale he is 
now estopped from claiming out of the mortgaged property. At the sale 
both the interest of the mortgagor and mortgagee passed to us — Ehevraj 
v. Lingayai 7) ; Sheshgiri v. Saivadar Vas (8). 

If the plaintiff intended to sell only a limited interest in the property 
he should have stated it, and not having done so wo purchased the whole 
interest not subject to any future instalments. We paid full value for the 


(1) 30 B. 290. (21 6 B. 719. (3) 12 I. A. 12. <4) 19 I.A. 234. 

(6) 7M. 107. (6) 12 B. 678. (7) 6 B. 2. (8) 6 B. 6. 
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purchase as fouDd by the Judge. We would nob have done so if we had 
known that the property was subject to any charges. 

Uatavji R. Desai, in reply : — The Judge had not found expressly as 
to whether the auction -purchaser was led to pay a full value inconsequence 
of our omission to proclaim our lien. Nor is it a fact that full value was 
paid, for though originally the property was sold for Rs. 300, it was 
immediately afterwards mortgaged for Rs. 1,000. The value, therefore, 
must be more than Rs. 300. 


JUDGMENT. 


Fakran, C. J. — This appeal raises a question upon which the 
rulings of our Court do not appear to be altogether consistent. On the 
25th April, 1885, Jairam. the father of Shamji (defendant No. 1), and 
the defendant No. 2, Gangaram, by a registered deed mortgaged certain 
property to the plaintiff to secure payment of the sum of Rs. 1,000 pay- 
able by five instalments. For the first instalment the plaintiff accepted 
a bond from his debtors. After the second and third instalments fell due 
he filed a suit to recover their amount, asking by his plaint that the 
mortgaged property should continue liable for the instalments that were 
still to fall due. The Court, however, passed a simple money decree in 
his favour, considering, it must be presumed, that the plaintiff by a pro- 
perly framed application could work out the decree in the manner which 
he desired in execution. 


[690] The plaintiff applied (Ex. 16) for execution of the decree by 
sale of the property which he held in mortgage, but did not therein men- 
tion his lien on the property for the fourth and fifth instalments. The 
right, title and interest of the defendants in the property in question was 
accordingly pub up for sale and purchased by one Dodhu for Rs. 300. 
Dodhu’s widow subsequently sold the property to the defendants Nos. 3 
and 4. The certificate of sale 'Ex. 12) described the subject-matter of the 
sale as the right, and interest of the defendants in the property. 

The lower Courts have found that Rs. 300 was the full value of the 
property, as the plaintiff to whom it had originally belonged had sold it 
for that sum to Jairam and Gangaram. This does not appear to us to be 
a satisfactory mode of ascertaining its value. The plaintiff advance 
Rs. 1,000 on the security of the property, which points to 
being, at the date of the mortgage, considerably more than Rs. 300. 0 

basis which the lower Courts adopted to ascertain the value of the proper y 
at the date of the Court’s sale, seems to us to be mere guess wor , an 
if it was of importance to ascertain the value, was not one whic s ou 
have been so readily assumed. 

The plaintiff in 1895 filed the present suit to recover the fourth and 
fifth instalments due under his mortgage from the defendants os. a ° 

2 personally and by the sale of the mortgaged premises in e an 
the defendants Nos. 3 and 4. This claim as against defendants Aos. 
and 4 has been disallowed in both the lower Courts, but a P®£ 8< ?“ a , l 
has been passed against defendants Nos. 1 and 2 for the fi 
only, the appellate Court holding that the olaim for the four in 
was barred by limitation. The latter ruling is plainly con-ec 
decision of the Privy Council in Ramdin v. Ralka Pershad / »d 
war y. Rajkumari (2). The fourth instalment became due on th 


1) 12 I.A. 12. 


(2) 19 L A- 234. 
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November, 1888, while the suit waB not brought until 1895, more than 
six years after that date. 

As to the plaintiff's claim against the mortgaged property, it has 
been held by the lower appellate Court that, inasmuch as the plaintiff 
had in his previous suit asked for a declaration of his [691] lien for the 
remaining instalments, which prayer the Court did not grant, he was 
bound to notify his lien in the execution proceedings, especially when he 
saw that the purchaser was naying the full value of the property. 

In Dhondo v. Raoji (1) it was held that when the holder of a regis- 
tered mortgage, having obtained a money decree upon a separate claim 
against his mortgagor, without notifying his lien put up the mortgaged 
premises for sale, aod the same were purchased by a third person without 
notice of the plaintiff’s mortgage, the mortgagee could still, except in the 
case of a fraudulent concealment, enforce his mortgage against the pro- 
perty in the hands of the bona fide purchaser without notice. The decision 
is based upon the theory that the purchaser had notice of the mortgage by 
reason of its being registered, and professes to follow t'>e rulings in P. J. 
1877, p. 4 (Motiram v. Hari) and P. J. 1877, p. 83 ( Nanabhatv . Laksli- 
man). In these cases the sa!e3 took place under tho old Civil Procedure 
Code of 1859. The present Code, s. 237, contains the following provi- 
sion : — 


1697 

March 3, 


Appel- 

late 

Civil. 

22 57686 . 


“ Whenever an application is made for the attachment of any 
immoveable property belonging to the judgment-debtor, it shall contain * 
* * a sDecification of the judgment-debtor's interest therein to the 

best of the belief of the applicant, and so far as be has bo9n able to 
ascertain the same.” 

This the applicant is to verify. Section 287 provides that on a sale 
by the Court of immoveable property by auction, the proclamation shall 
specify any inoumbrance to which the property is liable. The effect of 
these two sections plainly is to impose a duty on the applicant to dis- 
close to the Court his own lien (which he must know of) in his application 
for sale, and on the Court tho duty of specifying the same in the 
proclamation. This was pointed out in the judgment in Tinnappa v. 
Murugappa (2). The old Code did Dot expressly impose any such 
obligation on the judgment-creditor. It may, therefore, be doubted 
whether the decisions above quoted from the P. J. of 1877, really support 
•the decision in Dhondo v. Raoji, and whether the distinction drawn between 
the latter case and Agarchand v. Rakhma (3) is [692] not too fine. 
If an execution-creditor refrains from in any manner notifying that 
be hold9 a lien over the property whioh he brings to sale, it matters 
little to the purchaser, who does Dot know of the lien, what the 
motives of the execution-creditor are in refraining to notify that which be 
is bound in law to disclose. Fraud is not a necessary ingredient in 
raising an estoopel. It is not, however, necessary for us to do more than 
express our doubt as to the soundness of tho distinction between the two 
cases, for it is admitted in Dhondo v. Raoji (supra), that the ruling does 
not apply to a decree obtained on a mortgage. Upon a Court’s sale held 
at the instance of a mortgagee under a decree upon his mortgage, it has 
been held that both the interest of the mortgagor and of the morteagee 
passes, though the right, title and interest of the mortgagor only i& 
ostensibly sold — Khevraj v. Ling^ya (4) and Sheshgiriv. Salvador Vas{5). 


(1) 20 B. 290. (2) 7 M. 107. s (3) 12 B. 678. (4) 6 B. 2, (6) 6 B. 6. 
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Thi*9 is of course only when the sale is not expressly limited to the lesser 
interest. 

In the present case, it is not expressly found by the appellate Court 
that the purchaser Dodbu supposed that be was purchasing the full 
proprietary title in the property which he bought at the Court sale, but 
there is a finding to that effect by the Court of first instance, and the- 
appellate Court does not dissent from that view and, we think, intends to 
adopt it. If that be so, we think that under the ruling in Agarchand v. 
Eakhvia {supra' as well as under the decisions above quoted from the 5th 
Vol. of the Bombay Series of the I. L. Reports, the decree of the lower 
appellate Court is correct. The purchaser, if he knew of the mortgage, 
was entitled to assume, unless notified to the contrary, that the plaintiff 
was selling the whole interest in the mortgaged property, and if he did 
not know of r.he mortgage, that the plaintiff at all events bad no lien over 
the property which he was bringing to sale, and was not, under the 
provisions of the present Code, bound to search the register to ascertain 
whether the plaintiff held a lien over the property or not. Decree con- 
firmed with costs. 

Decree confirmed with costs. 


22 B. 693 (F.B.) = Chitty’s S.C.C.R. 980. 

[693] SMALL CAUSE COURT REFERENCE— FULL BENCH. 

Before Sir C. F. Farran, Kt Chief Justice , Mr. Justice Candy and 

Mr. Justice B. Tyabji. 


Heera Nema and others ( Plaintiffs ) v. Pestonji Dossabhoy 
AND another {Defendants) .* [4th March, 1898.] 

Civil Procedure Code (Act XIV of 18821, ss- 257-A, 253— Settlement of decree without 
sanction by giving promissory note payable on demand — Note renewed from time to 
time— Suit on note — Note void under section . 

On tb 4th December, 1889, the plaintiffs obtained a decree against the defend- 
ants for Rs. 941. The decree was made payable in eight days, i.e,, on or before 
the 12th December, 1889. On the 9th December, 1889, i e., before the decree was 
capable of execution, it was settled by the defendants’ paying Rs. 600 in cash and 
passing a promissory note for Rs. 341 payable on demand and carrying interest 
at 3 percent, per mensem. The decree was satisfied and banded over to defend- 
ants, and plaintiffs also endorsed the summons to thateffoot. That compromise 
was not sanctioned by the Court. 

On the 9th November, 1892, and agaio on the 4th November, 1895, the plaint- 
iffs made up their aocount with defendants and obtained new promissory no es 
from them for tho amount found due in renewal of the note passed in 1889. T e 
present suit was brought on the note passed on the 4th November, 1895, w io 
was for Rs. 815, and carried interest at 3 per cent, per mensem. _ 

Held , that the note sued on fell within the purview of s. 257-A of the Civi 
Procedure Code (Act XIV of 1882) and was void and unenforceable under tne 
provisions of that section. . 

The consideration for the note given in 1839 was the agreement of the P ,a1 "* “? 
to accept it in satisfaction of the deoretal balance due to them. If that a ® re f wa3 
was void, the note given for the void consideration was void also. The no 
not, in fact, the agreement, but was given iu performance of the agreemen . 

{Dies. , 25 A. 317 = 23 A.W.N. 45 (F.B.) ; F., 27 B. 96 (99) ; 88 P.B. «04 i » J® p" 
L.R. 950 ; 12 Ind. Cas 364 = 7 N L.R. 136 ; 3 O.C. 165 : 23 -P.K 190 8 £1 
L.R. 1907=71 P.W.R. 1907 (F.B.) ; 38 B. 219 D., 25 B. 252 (260) , 9 vo 

L.R. 295 (303); 4 O.C. 284 ] 


• Small Cause Court Referenoe, No.- 19624 of 1897. 
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Case abated for the opinion of the High Court under a. 69 of the 
Presidency Small Cause Courts Act, XV of 1882, by G. W. Chibby, Chief 
Judge : — 

This was a suit brought by the plaintiffs to recover a sum of 
Rs. 1,418-1-7 representing the principal moneys and interest due on a 
promissory note for Rs. 815, dated the 4th November, 1895, and executed 
by both the defendants. 

[694] “ 2. The facts of the case which are not in dispute, together 
with the reasons for my decision, are fully set out in my judgment, a 
copy of which is annexed, and to which for brevity’s sake I crave leave to 
refer. 

“ The following is the statement of facts referred to:— 

In 1889 the present plaintiff and one Lukna Sada, now deceased, 
filed a suit (No. 24,103 of 1889) against the present defendants for 
Rs. 821-6-4. 

“ That suit was based on two promissory notes for Rs. 100 each, the 
balance of the claim being for interest. The defendants were served but 
did not appear, and on the 4th December, 1889, the plaintiffs in that suit 
obtained a decree against both the defendants for the full amount and the 
Court costs, and for a further sum of Rs. 51, professional costs against 
the first; defendant. 

“ The decree was made payable by the first defendant in eight days, 
i.e., on or before the 12th December, 1889, and execution was stayed 
against the second defendant for one month, with liberty to him to come 
in and apply for instalments. 

" On the 9th December, 1889, i.e., before the decree was capable of 
execution, it was settled by both the defendants by a payment of Rs. 600 
in cash and the passing of a promissory note for Rs. 341 payable on 
demand and carrying interest at 3 per cent, per mensem. The decree 
was satisfied and handed over to the defendants, and plaintiffs also made 
an endorsement on the defendants’ summons to the same effect. That 
compromise was not sanctioned by the Court. 

" On the 9th November, 1892, shortly before the promissory note for 
Rs. 341 would become barred by limitation, the plaintiffs made up their 
account with the defendants and obtained from them a promissory note 
for Rs. 525 in renewal of the former note for Rs. 341 with interest at l£ 
per cent, per mensem in addition ; that note also bore interest at 3 per 
cent, per mensem. On the 4th November, 1895, a similar procedure was 
adopted, and the promissory note in question in this suit was passed for 
Rs. 815, the rate of interest being the same. 

'* The sole question in this suit is whether this promissory note is not 
void and unenforceable by reason of the provisions of s. 257-A of the Codb 
of Civil Procedure. 

“ 3. I oame to the conclusion, though not without doubt, that the 
promissory note was governed by the provisions of s. 257-A of the Code 
of Civil Procedure. As to the interpretation of that section I considered 
myself bound by authority, and dismissed the suit, and certified Rs. 51 
vprofessional costs of the defendants’ counsel, making my judgment 
contingent on the opinion of the High Court. If that decision is wrong, 
there [698] would be a verdict for the plaintiffs for the full amount 
•claimed and costs, and Rs. 51 professional costs. 

* a 4. The questions for their Lordships’ consideration are : 

“ (i) Whether the promissory note in question falls within the 
frarview of s. 257-A of the Code of Civil Procedure? 
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(ii) If it; does, whether it is void and unenforceable by reason of 
fche provisions of that section ? 

* (I) * * * 5 - The plaintiffs have deposited in Court Rs. 51 for the profes- 
sional costs and Rs. 50 to meet the costs of reference. 

6. I may add chat, since my judgment was delivered, the Decem- 
ber number of the Bombay Law Reports has been published, at p. 819 of 
which are some remarks of their Lordships on the section in question, 
which seem to support the view that the interpretation of its provisions 
may have to he revised by a Full Bench. See Krishna v. Vasudev, I. L, 
R., 21 Bom. 808.” 

Bang (Advocate General), for plaintiffs Section 257-A of the Civil 
Procedure Code (Act XIV of 1882) only applies to applications to execute 
the decree and does not apply to compromises — Juji v. Annai (l) ; Sella- 
■may y an v. Mu than (2) ; Ramghulam v. Janki Bat (3) ; Haji Abdul Rahi- 
man v. Khoja Khaki Aruth (4). 

This is not an agreement for satisfaction of a judgment-debt. It is 
itself the satisfaction of the debt. The judgment-debt is gone — Madhavrav 
v. Chilu (5) ; Ganesh v. Abdullabcg (6) ; Davalatsing v. Pandu{7) ; Vishnu 
v. Mur Patel (8) ; Sivamirao v.Kashinath (9) ; Bank of Bengal v. Vyabhoy 
Gangji (10); Krishna v. Vasudev (11) ; Dan Bahadur v. Anandi Prasad{12)] 
Dcdu v. Palakdhari (13). It is an agreement in satisfaction of the 
judgment-debt and not for the satisfaction of such debt. The latter con- 
templates a further transaction. 

[696] He relied on Hukum Chand v. Taharunnessa Bibi (14) ; Jhabar 
v. Modan Sonahar{l5) ; Gunamani v. Prankishori{ 16) ; Thakoor Dyal v. 
Sarju (17). 

Scott, for defendants, cited Pymv. Campbelli 18); Wallis v.Littell (19), 
Bank of Bengal v. Vyabhoy Ganji (10). The cases of Ramghulam v. 
Janki Rai (3) and Gunamani v. Prankishori (16) are cases on old s. 258. 
See Haji Abdul v. Khoja Khaki (4). The scheme of fche Code cannot 
override fche plain words of the sections. 


•JUDGMENT. 


Farran, C. J. — The first question which we have to consider upon 
this reference is that suggested by fche argument of the Advocate General, 
viz., whether the promissory note for Rs. 341 payable on demand with in- 
terest at 3 per cent, per mensem which fche plaintiffs make the basis of 
their claim is an agreement for the satisfaction of the judgment-debt due 
to the plaintiffs within the meaning of s. 257-A of the Civil Procedure 
Code (Act XIV of 1882). This is not an exact way of stating what is the 
true question, but it sufficiently explains, I think, the contention of the 
Advocate General. 

On the 9bh December, 1889, the plaintiffs held a deoree against the 
defendants for R 3 . 934-8-0, and Rs. 6-8-0 were payable to them for 
expenses in connection with the decree, making a total of Rs. 941. The- 
parties met together. The defendants paid Rs. 600 in cash, and for the 
balance agreed to give the plaintiffs their promissory note for Rs. 341 pay- 
able with interest. That indisputably was an agreement for the satisfaction* 


(I) 17 M. 38‘2. 

(4) 11 B. 6 (35). 

(7} 9 B. 176. 

(10) 16 B. 618 (625). 

(13) 18 A. 479. 

' (16) 5 B.L.R. (F.B.) 223. 
(19) 11C.B. (N.S.) 369. 


(2) 12 M. 61. 

(5) P.0. (1891) p. 315. 
(8) 12 B. 499. 

(11) 21 B. 808. . 

(14) 16 C. 504. 

(17) 20 0. 22. 


(3» 7 A. 124. 

(6) 8 B. 538. 

(9) 15 B. 419. 

(12) 18 A. 435. _ 

(15) 11 C. 671, • * 

(18) 25 L.J. (Q-B.) 977. 

* J. • U ' * 
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of the decree, and, if the contention of the defendants on the main point is 
oorreob, it was a void agreement. In pursuance of that agreement, ex hypo- 
thesi void, the defendants gave their promissory note to the plaintiffs and 
the plaintiffs thereupon treated the decree as satisfied, banded it over to the 
defendants, and endorsed the summons to that effect. Tbe consideration 
for the promissory note was the agreement of the plaintiffs to accept it in 
satisfaction [697] of the decree. The plaintiffs have performed their part 
of the agreement, but none the less on that account is the consideration 
for the note the agreement of the plaintiffs to accept it in satisfaction of the 
decretal balance, and if that agreement is void, the promissory note given 
for a void consideration is itself void. This is, however, merely a verbal 
disquisition in answer to a verbal argument. Every adjustment of a decree 
presupposes an agreement to adjust it, and if the agreement to adjust the 
decree is void, the adjustment, in so far as it is executory on either side, 
canDot be enforced. I can see no essential difference between an agreement 
for the satisfaction of a judgment-debt and an agreement in satisfaction 
of the same. In numerous cases decided upon the section, the agreements 
ruled to be void were similar to the agreement in the present case, and 
this objection was never suggested. The concluding clause of the section 
makes the matter, I think, quite clear. In this view it is unnecessary to 
consider the argument of Mr. Scott, that the agreement was also an agree- 
ment to give time for the satisfaction of the judgment-debt. The pro- 
missory note was not, in fact, the agreement, but was given in pursuance 

of the agreement. 

Upon the main questiou discussed I am of opinion that the previous 
rulings of this Court upon the effect of s. 257- A are correct and should be 
followed. I wish to express my full concurrence in the view forcibly 
expressed bv the learned Chief Justice of Allahabad in the following 
passage : “ Where the Legislature has thought fit to declare an agreement 

void, unless the Legislature expressly limits the application of its enact- 
ment, Courts are bound to give effect to it. There is no such limitation 
to be found ins. 257-A ” — Dan Bahadur Singh Anandi Prasad (1). 
After considering the reason relied upon in tbe decision of the Calcutta 
and Madras High Courts for limiting the operation of s. 257-A to the 
Courts executing the decree I have come to the conclusion that it is not 
entitled do the weight which the learned Judges who took part in those 
decisions attribute to it. Tne Legislature evidently, I think, judging from 
tbe section which they framed, considered that the power of executing a 
[698] decree placed the bolder of it in a position to exercise undue pressure 
over the judgment-debtor and enabled him to obtain terms too favourable 
to himself from the latter, whose interests needed protection at the hands 
of the Court which passed the deoree. Therefore, it was resolved to enact 
the law now contained in s. 257-A of the Civil Procedure Code (Act XIV 
of 1882). The question would naturally then present itself : In what 
enactment should such a provision of law find place ?• Not, I think, in 
the Code of substantive law relating to contracts. That Code deals 
generally with void agreements, but a provision that a particular agree- 
ment shall be void unless approved by a Court would naturally find its 
place in an enactment prescribing the procedure of the Court rather than 
in an Act dealing with general principles. At all events, it is not, I think, 
out of place in suoh an enactment. The argument based upon its position 
in a Procedure Code has, therefore, I think no substantial force. Mr, Scott 
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put the case concisely when he said : In determining the meaning of a 
legislative enactment “ you cannot let the scheme of the Code outweigh 
the expressed will of the Legislature.” When considering the meaning 
of the language of s. 257- A it is not, I think, out of place to contrast it 
with the language of the succeeding section. “ An adjustment of a decree 
not certified to the Court shall not be recognized as an adjustment by a 
Court executing the decree” (s. 258). “ Every agreement for the satis- 

faction of a judgment-debt ” (which provides better terms for the decree- 
holder than the decree gives him) “ shall be void unless it is made with 
the sanction of the Court which passed such decree” (s. 257-A). In 
instituting this conirast I do so with the recollection of the circumstances 
under which the language of s. 258 was varied. It does not, in my 
opinion, detract from the force of the comparison. It is impossible, I 
think, to conceive that the Legislature intended to express the same 
meaning by such entirely different language. In short, if t.he section in 
question were found in an enactment other than a Procedure Code, it 
would be impossible, I think, to contend that it had the limited application 
ascribed to id by the Calcutta and Madras High Courts. Its position 
in a Procedure Code and in a chapter of that Code which is headed “ of 
the execution of decrees ” does [699] not, in my opinion, alter its meaning. 
If the language was ambiguous id would be permissible to resort to these 
aids to interpretation, but not, I think, when the language is plain. 
The Legislature, for reasons which seemed to it to be good, has declared 
that such agreements shall be void unless sanctioned by the proper Court. 
It is. I conceive, the duty of the Courts to give effect to that clearly 
expressed declaration, and not to explain it away. 

I may add that the facts of this case show the undue advantage which 
grasping decree-holders would be iu a position to obtain from their 
judgment-debtors in the absence of the provision which has been referred 
for our construction. It would be of little advantage to the latter to be 
protected from the Courts executing the decree against them if their 
judgment-creditors could obtain the full fruits of their undue pressure by 
regular suit. 


We answer both questions in the affirmative. Costs costs in the case. 
Candy. J. — If tbe first question is answered in the affirmative, then 

in my opinion the second question must also be answered in the affirm- 
ative. 


On the second question I have but little to add to the remarks of the 

learned Chief Justice. 

No doubt the arguments used by Mahmood, J., in Ramghulam v. Janki 
Rcli (1) ; by Garth, C. J., and Ghose, J., in Jhabar v. Modan Sonahar (2) ; 
by Prinsepand Ghose, JJ., in Hukum Chand v. Taharunnessa Bibi (3) and 
by Muttusami Ayyar and Best, JJ., in Juji v. Annai (4) deserve the fullest 
consideration ; but I agree with the learned Chief Justice at Allahabad (5) 
that where the Legislature has thought right to declare an agreement 
void, unless the Legislature limits the application of its enactment, Courts 
are bound to give effect to it. There is no such limitation to be found in 
s. 257-A. Cases may occur where a merciful judgment-creditor may give 
time for the satisfaction of a judgment-debt by taking an instalment bond 
from his judgment-debtor and seeking no [700] advantage to himself. 
On the other hand, cases may ocour where the judgment-creditor armed 


(2) 11 0. 671 (672). (S) 16 <J. 504 (507, 608). 

15) 18 A. 436. 
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with the decree may extort a bond from his judgment-debtor with onerous 
conditions. The Legislature must be taken to have bad regard to these 
considerations when enacting the plain provisions of s. 257-A. It was 
open to the Legislature in 1888 to amend s. 257-A just as it amended 
s. 258. It did not do so. and, therefore, we are bound by the plain words 
of the law. 

As to the first question, it seems to me, on a comparison of the 
language of ss. 257-A and 258, that whereas an adjustment of a decree 
under s. 257-A may also fall within the terms of s. 258, an adjustment 
under s. 258 cannot fall within the terms of s. 257-A unless it is an 
agreement which gives time for the satisfaction of the decree, or un- 
less it provides for payment of something in execution of the decretal 
debt. To the argument of the learned Advocate- General, that the 
bond in the present suit i3 an adjustment of the decree under s. 258, 
there is an obvious answer, Granted, but it also falls within the terms 
of s. 257-A. If so, the agreement is void. Not only are the requisites laid 
down in s. 257-A, and the effect of the absence of the requisites, different, 
but the subject-matter is different. Section 258 would seem to apply to 
a satisfaction in presenti pro tanto of a decree. Illustrations of the section 
may be gathered from numerous reported cases, e.g., payment of money or 
delivery of graiD, cattle or ornaments or such like, the decree- holder being 
satisfied with this compromise in satisfaction pro tanto of his decree- All 
that is necessary for such payment or delivery to be recognized by the 
Court executing the decree is that it must be certified. But s. 257-A 
would seem to apply to an agreement for the satisfaction, in futuro , of a 
judgment-debt : the money is admitted to be due, and the parties agree 
as to the manner in which the money is to be paid. That agreement is 
the foundation of a new contract; but if the agreement gives time for the 
payment of what is admitted to be due, or provides for the payment of 
more than what is due under the decree, then so far the consideration 
fails, for such an agreement being void is not capable of being the founda- 
tion of any legal right. 

[701] This distinction between the subject-matter of the two 
sections may Dot have been prominently brought out in some of the 
reported cases, but that it exists seems clear to me on a careful considera- 
tion of the language. 

In the present case, the promissary note of 9th December, 1889. 
provided for payment of more than what was due under the decree. 
Therefore it was void. I would answer both the questions in the 
affirmative. 

B. TYABJI, J. — I concur and have nothing to add. 

Attorneys for the plaintiff : — Messrs Matubhai and Jamietram. 

Attorneys for the defendant : — Mr. Balakrishna V. N. Eirtikar. 
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SORABJI CURSHTJI SETT ( Plaintiff ) V. RATTONJI DOSSABHOY 

Karani {Defendant) J [12th April, 1898.] 

Jurisdiction - Letters Patent 1665, cl. 12 -Suit for land -Foreclosure suit-Transftr ct 
Properly Act (IV of 1882), 5 . 85— Parties to suit— Practice— Procedure. ’ 

A »uit ; for foreclosure is not a suit for land within the meaning of cl. 12 of the 

LeUer 0 Patent. 1865. and the High Court of Bombay on its original side has 

J " r ' S “ ,ct f 1 ° U 0 e ° te rta>n such suits, although the property in question is situate 
outside the town and island of Bombay. 

Holkar v. Dadabhai C. Ashburner (1) followed. 

In a suit for foreclosure by a puisne mortgagee, the prior mortgagee should be 
made a party to the suit under s. 85 of the Transfer of Property Act (IV of 1882). 
in a suit where a pr.or mortgagee was cot a party, the Court at the hearing of 
the suit ordered that he should then be made a party. 

Mata Din v, Kazim Husain (2) followed. 

* R ” 2 ^' m 0m ; L * R 958 : 27 M * 157 ; 33 M - 131 = 3 Ind. Cas. 930 = 20 M.L J. 

O C 154 ] L T ' 263 : 14 B ° m ' L R ' 816 = 17 Iad - Cas 198 ; 14 C.P.L.R, 177; 11 


Suit for foreclosure. The defendant resided at Salsetfce, outside the 
jurisdiction of the High Court, and the mortgaged properties were all situate 
outside the jurisdiction. 

[702] There were two mortgages in question, and both were executed 
in Bombay. By the first, dated the 18th September, 1894, the defendant' 
mortgaged to the plaintiff three properties situated at Vesava in the island 
of Salsette for Rs. 8,750. By subsequent indentures, also executed in 
Bombay, the said lands were further charged with large sums. 

On the 22nd June, 1897, the defendant executed in Bombay another 
mortgage of two other properties, also situate at Vesava, and it was provided 
tba,t the whole of the money due to the plaintiff should be repayable to the 
plaintiff on the 1st July, 1897. One of the last-mentioned properties was 
already subject to a mortgage in favour of one Jivraj Ludba for Rs. 6,300. 
Jivraj Ludha was not made a party to this suit. The plaintiff was in 
possession of the properties comprised in the mortgage. 

The sum alleged to be due to the plaintiff on foot of the above 
mortgages at date of suit was Rs. 41,286-12-0 with interest from the 17th 
January, 1898. The plaintiff prayed for a decree for this amount, and, in 
default of payment, for foreclosure. 

The suit came on for hearing as a short cause. On behalf of the 
defendant it was contended (1) that the Court had no jurisdiction, the 
suit being a “ suit for land” situate outside the jurisdiction ; (2) that, 
having regard to s. 85 of the Transfer of Pronerty Act (IV of 1882), the suit 
should be dismissed, Jivraj Ludha not having been made a party. 

Scott, for the plaintiff. — The question as to jurisdiction in cases of 
foreclosure is concluded by authority — Holkar v. Dadabhai C. Ashbur- 
ner (1). That was a decree of the Court of Appeal, and it has been followed 
by several uoreported cases : suit No. 114 of 1894 ; suit No. 371 of 18941- 
suit No. 481 of 1897. In Kessowji Damodar v. Khimji Jairam (3). 
Farran, J., granted foreclosure of land in Zanzibar, the defendant residing 
in Cutch ; but the mortgage having been executed in Bombay, a preliminary 

* Suit No. 40 of 1898. 

(1) 14 B. 363. (2) 13 A. 482. (3) Suit No. 291 of 1893 (unreported). 


* 
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issue as to jurisdiction was raised in that case and decided in the 
plaintiff's favour on the 19th March, 1894. 

As to the question of parties, Jivraj Ludha is not a necessary party, 
as he is not a person interested in the mortgaged property. [703] The 
property mortgaged to the present plaintiff was the equity of redemption 
in the property on which Jivraj Ludha had a mortgage, but Jivraj Ludha 
was not interested in the equity of redemption. Therefore, the rule laiu 
down in s. 85 of the Transfer of Property Act does not apply. He cited 
Fisher on Mortgages, p. 801. 

Branson, for defendant. — Under the words of cl. 12 of the Letters 
Patent, it is clear that this Court has no jurisdiction. A suit for foreclosure 
is a suit for land. It is not a suit in personam . The later decisions in 
effect overrule Paget v. Ede 11) : see Heath v. Pukh (2) ; Harlock v. Ash- 
berry (3) ; Bibee Jan v. Meerza Mahommed (4) ; Sreemulty Lahnoney v. 
Juddoonauth (5); In the matter of petition of S. J . Leslie (6); Juggodumbav. 
Puddomoney (7) ; Sreenath v. Colly Doss (8) ; Land Mortgage Bank v. 
Sudurudeen (9.1 ; Prem Chand v. Mokhoda (10) ; Jairam v. Atmaram (11) ; 
Vithalrao v. Vaghoji (12). 

Further, the suit should be dismissed having regard t,o s. 85 of the 
Transfer of Property Act, inasmuch as Jivraj Ludha has not been made 
a party. See Shephard on the Tnosfer of Property Act, p. 284 ; Ghulam 
Kadir v. Mustakim (13) ; Balmakund v. Sangari (14 ) 


1898 

APRIL 12. 

Original 

Civil. 

22 B. 701. 


JUDGMENT. 


STRACHEY, J. — This is a suit for foreclosure of certain mortgages 
of land situate at Vesava, outside the local limits of the ordinary original 
jurisdiction of tbo High Court. The defendant resides at the same place. 
It is not alleged that he carries on business or personally works for gain 
within the local limits. All the mortgages were executed in Bombay. 
The plaintiff is in possession of the lands comprised in the mortgages. 
Upon the admission of the plaint, leave was granted under cl. 12 of the 
Letters Patent. The suit is a short cause, and no written statement has 
been filed ; but Mr. Branson on behalf of the [704] defendant contends 
that the suit is a “ suit for land ” situate outside the local limits of the 
Court's original jurisdiction, and that, therefore, the Court has, under 
cl. 12, no jurisdiction to entertain it. ti 

The question is whether a suit for foreclosure is a suit for land 
within the meaning of the clause. The expresssion is a wide one, ana, in 
the absence of authority upon the point, I should have had great difficulty 
in holding that it does not include a suit for foreclosure. The High Court 
of Calcutta has held, upon the construction of the corresponding clause 
of its Letters Patent, that suits for foreclosure or sale, suits for redemp- 
tion, suits by a purchaser for specific performance of a contract for sale of 
land, and, generally, suits for the purpose of establishing title to or acquiring 
possession of or control over land, are ' suits for land ” — Land Mortgage 
Bank v. Sudurudeen Ahmed (9), Kanti Chunder Pal Chowdhry v. Kissory 
Mohun Boy (15), in the matter of the petition of Leslie (6), Bibee Jaun 
v. Meerza Mahommed (4), Sreemulty Lalmoney Dossee v. Juddoonauth 


(1) L.R. 18 Eq. 119. (2) 6 Q.B. D. 345 (359). 

(4) l lad Joe. (N.S.) 40. (5> l lad. Jar. (N S.) 319. 

(7) 16 B.L R. 318. (8) 5 0. 82. 

(10) 17 G. 699. (11) A B. 482. 

(18) 18 A. 109. (14) 19 A. 878 (384). 
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1898 Shawl), the Delhi and London Bank v. Wordie (2), Kellie v. Fraser (3) and 

April 12 . Sreenath Boy v. Cally Doss Ghose (4). Bub in this Court a more restricted 

Originat m0 £ U ? 8 l ? f t, ’ e 0X * ,ressioD “ suits for land ” has been adopted. In Holkar 
Plm Dadabhai Cursetjt Asnburner (5), Sargent, C.J., and Scott, J., held that 
uiviL. the Court had jurisdiction under cl. 12 to try a suit for specific performance 

22 B. 701. .? a , greera ® at made in Bombay, but relating to land situate outside the 

original jurisdiction, and to order a mortgage-debt to be realized by sale of 
the land In that case, as in the present, the defendant did not reside or 
carry on business or personally work for gain in Bombay. The judgment 
cites with approval the decision in Yenkoba B. Kasar v. Rambhaji (6) in 
which Gibbs and Melvill, JJ., held that a suit for the recovery of a mort- 
gage debt by sale of the mortgaged property was not a “ suit for land ” 
witnin the meaning of s. 5 of Act VIII of 1859, the Civil Procedure Code 

then in force, and that a suit for land was a suit which asked for delivery 
of the land to the plaintiff. 

[705] At first I had some doubt whether the decision of Sargent, C.J., 
and Scott, J., was binding upon me in this case, as that was nob a suit 
lor foreclosure. But when the ratio decidendi is examined, I think that 
it does bind me. It proceeds in part upon Paget v. Ede (7), which was a 
foreclosure suit, and in effect it holds that, in using the expression “suits 
for land," the framers of cl. 12 of the Letters Patent had in view the 
doctrines of the Court of Chancery in reference to suits relating to land 
situate out of England, and intended to exclude from the Court’s juris- 
diction only such suits relating to land as, if brought in England, the 
Courts would have refused to entertain on the ground that the land was 
situate abroad. Now the rule in England, as stated in Dicey's Conflict of 
Laios, is that the Courts have no jurisdiction to entertain an action for the 
determination of the title to or the right to the possession of. land situate out 
of England, or for fcbe recovery of damages for trespass to such land. To 
this rale there is an exception, namely, that the Courts have jurisdiction to 
entertain an action against a person who is in England respecting land 
situate out of England on the ground of a contract or an equity between the 
parties with reference to such land. The principle of the distinction is that 
while the Court will not give judgments concerning foreign land which it 
cannot render effective, still, where, from a person’s presence in England, 
the Court has jurisdiction over him, it will, acting in personam and not in 
rem, compel him to give affect to obligations which he has incurred with 
regard to the land. The judgment in Holkar v. Dadabhai Cursetji Ashbur- 
ner (5) applies this distinction to the expression “ suits for land” inch 12 
of the Letters Patent, and holds that the Court ha 9 jurisdiction to entertain 
a suit for speoific performance of a contract relating to land, or for a sale of 
mortgaged property, situate outside the local limits, on the ground that such 
suits are among those which a Court of Equity in England will entertain ; 
that the High Courts in India have all the powers of a Court of Equity in 
England for enforcing their decrees in personam ; and that, had it 
been intended to exclude suits in personam as well as suits in rem from the 
jurisdiction of the High Courts, the framers of the Letters Patent, 
[706] who were presumably English lawyers, would have employed different 
language. The only difference between that case and the present is that 
there the Court was dealing with one kind of suit in personam, while I 


(1) 1 Ina. Jur. (N 8.) 319. 
(4) 5 0. 82. 

(7) L.R, 18 Eq. 118. 


(2) 1 C. 249. 
(6) 14 B. 353. 


(3) 2 0. 445. 

(6) 9 B.H.O.B. 12, 
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am dealing with another. Both suits for speoific performance of contracts 1898 
relating to land and 9 uits for foreclosure are given by Mr. Dicey as APRir^l2. 
instances of the action of the Courts io England in personam, and the 
authority cited in connection with foreclosure (and assumed to be still 
good law, notwithstanding the observations in Heath v. Pugh (1) on which CIVIL. 
Mr. Branson’s argument was largely based), is Paget v. Ede (2), on which g2 B. 701. 
Sargent, C. J., and Scott, J., rely. In In re Hawthorne (3), decided in 
1883, two years after Heath v. Pugh, Mr. Justice Kay referred to Paget 
v. Ede as an authority. I think, therefore, that the decision io Holkar v. 

Dadabhai Curselji Ashburner (4) governs the present case, and I need not 
consider whether, apart from authority, I should think it justifiable to 
import the doctrines of the Court of Chancery regarding land situate 
out of England into cl. 12 of the Letters Patent, especially in cases where 
the defendant does not reside, though the cause of action wholly or in part 
arises, within the local limits of tbe Court’s ordinary original jurisdiction. 

If the question were res Integra, it would be necessary to consider in con- 
nection with it nob only Heath v. Pugh, but the effect of a foreclosure 
decree under ss. 86 and 87 of the Transfer of Property Act, 1982, and 
Nos. 109 and 129 of the fourth schedule of the Code of Civil Procedure. 

There is a later (unreported) decision more directly in point, the case of 
Kessowji Damodar v. Khimji Jairam decided by the present Chief 
Justice in 1894. That was a suit for foreclosure of a mortgage of property 
situate in Zanzibar. The defendant resided and carried on business in 
Cutch. The mortgage was executed in Bombay. A prolimiaary issue 
was argued raising the question of jurisdiction, and, on the 19th March, 

1894, Farran, J., held that the Court had jurisdiction to entertain the suit, 
which accordingly was heard and decided on the 24th November, 1894. 

Following these decisions, I must [707] bold t hat this is not a “ suit for 
land ” within tbe meaning of cl. 12 of the Letters Patent, and that I have 
jurisdiction to entertain it. 

Another point raised by Mr. Branson is that the plaint shows that 
one of the properties to which the suit relates is subject to a prior 
mortgage in favour of one Jivraj Ludha, and that under s. 85 of the 
Transfer of Property Act, 1882, the prior mortgagee ought to have been 
joined as a party to the suit. On the other hand, Mr. Scott contend- 
ed that the expression in s. 85 “the property comprised in a 
mortgage” would include an equity of redemption, and that as the first 
mortgagee had no interest in the equity of redemption which alone i9 
comprised in the mortgage so tar as regards the property in question, the 
section does not apply. Tbe whole question was very fully considered 
by a Full Bench of the Allahabad High Court in Mata Din Kasodhan v. 

Kazim Husain (5), and I see no reason to dissent from the opinion of 
the majority that in a suit by a puisne mortgagee a prior mortgagee 
must be joined as a party. Tbe question then is what should now be 
done. I see no reason why the first mortgagee should not now be joined. 

In Kessowji Damodar v. Khimji (6), Farran, J., ordered that the assignee 
of a mortgagee should be made a party, after the hearing of the preli- 
minary issue to which I have referred. I, therefore, direct that Jivraj 
Ludha be now made a party to this 9uifc. 

Attorneys for plaintiff : — Messrs. Pestonji, Uustim and Kama. 

Attorneys for defendant : — Messrs. King and Cama. 

(l) 6 Q.B.D. 345, affirmed in Pugh v. Health, 7 App. Gas. 235. 

(2> L.R. 18 Eq. 118, (3) 23 Oh. D 743, (4} 14 B. 853. 

(5) 13 A. 432, '6) Unreported. 
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[708] CRIMINAL REFERENCE. 

Before Mr. Justice Parsons and Mr. Justice Remade. 

IN re Rangu.* [2od July, 1896.] 

Municipality —Bombay District Municipal Act (Bern. Act VI of 1873), $. 84, as amended 
by Bombay Act II of 1894 — Arrears of rent — Penalty in addition to arrears of rent 
cannot be imposed. 

Section 84 fl) of tbe Bomaby District Municipal Act (Bom. Act VI of 1878) 

allows penalties to be imposed in addition to arrears of ceeses or taxes, but it does 

not provide for (be imposition of a penalty in addition to tbe arrears of rents. 

Reference under s. 438 of the Code of Criminal Procedure (Aob X 
of 1882) by J. F. Muir, District Magistrate of Dharwar. 

The reference was in the following terms : — 

“ I have the honour to enclose orocoedings in case No. 4 of 1896 of 
the Court of Azam Ramrao Vyasrao Desii, Special Magistrate, Third Class, 
Dharwar Town. 

“ 2. In this case tbe Magistrate proceeded agaiost the accused for 
default in paying within the specified time Rs. 1-12-0 charged as rent by 
the Dharwar Municipality for a shop in the market. 

“3. The Magistrate ordered the rent (Rs. 1-12-0) and a penalty of 
annas 4 to be recovered from the accused. 

“4. The rent and the penalty have been paid. 

[709] “ 5. I called for the papers on a scrutiny of criminal return 
No. IV. 

6. On goiDg through the papers I am of opinion that the rent 
charged hv the municipality comes under the word ' rents’ in cl. 4 of s. 84, 
Bombay District Municipal Act (VI of 1873). No provision for penalty for 
non-payment of those rents is attached thereto. The penalty inflicted 
appears thus to me to be illegal. 

11 7. I recommend that the order of the Magistrate, so far a9 it relates 
to the levy of the penalty, be quashed and the amount ordered to be 
refunded.” 

The reference came on for final bearing and disposal before a Division 
Bench (Parsons and Ranade, J J.). 

There was no appearance for the accused or for the municipality. 


• Criminal Reference No. 45 of 1996. 

(1) Section 84 of Bombay Act VI of 1873, as amended by Bombay Act II of 1894, 
provides as follows: — 

“Every prosecution under this Act oruoder the bye-laws made in accordance wit 
the provisions of this Act may be institu'.ed before any Magistrate whether 

Magistrate may be a Municipal Comcni99oner or not, . , aW 

and every fine or penalty imposed under or by virture of this Act cr any J 

made in pursuance thereof, . ... „ . naaeM 0 r 

as also, upon information laid by order of the Municipality, all arrear 

other taxes and such penalties, in addition to tbe said arrears, not excee ID S , . 
one- fourth of the amount of the said arrears, as shall be adjudged by the said Magistrate, 

and all arrears of stallage and other rents and fees and all J x P. s ° s f®* . fh man ner 
may be recovered by a summary proceeding before such Magistra 

provided by the Code of Criminal Procedure. 

1054 



XI J In re jagu santram 22 Bom. 710 

ORDER. 

PER Curiam. — Section 84 of the Bombay District Municipal Act 
allows penalties to be imposed in addition to the arrears of cesses or other 
taxes, but it does not provide for the imposition of a penalty in addition to 
the arrears of reni. We, therefore, reverse so much of the Magistrate’s 
ordor as imposes a penalty of annas four. 

Order varied. 


22 B. 709. 

CRIMINAL REFERENCE. 

Before Mr. Justice Parsons and Mr. Justice Banade. 


In re Jagu Santram.* [23rd July, 1896. j 

Municipality— Bombay District Municipal Act (Bom. Act VI of 1873), s. 84 (1) — Con- 
tract to collect a tax levied by a municipality— Money due under such contract not 
recoverable under the section. 

A person who had obtained a contract to collect a certain tax imposed by a 
District. Municipality having failed to pay over the money due under the contract 
at the stipulated time was convicted by a Magistrate under s. 84 of the Bombay 
District Municipal Act (Bom. Act VI of 1873) and ordered to pay it to the muni- 
cipality with interest, and also to pay a fine, and Court-fee oharges. 

Held , reversing the order, that the section did not apply. 

£F., 26 M. 475 (476) =1 Weir 752 ; R., 23 P R. 1903 (Or.) = 130 P.L.R. 1903 ] 

[710] Reference under s. 438 of the Code of Criminal Procedure 
(Act X of 1882) by H. T. Ommanney, District Magistrate, Poona. 

The reference was in the following terms : — . 

“ There i 9 a bye-law of the Jejuri Municipality directing the levy of 
6 pies on every sheep killed. Instead of collecting this tax directly through 
paid servants the municipality gave a contract of it to accused No. l,Jagu, 
for Rs. 130 for the year 1895-96. The amount was to be paid, under the 
contract, in three instalments of Rs. 44, 43 and 43 on prescribed dates, 
and it was agreed also that Jagu should pay interest on overdue instal- 
ments. He failed to pay on the settled date (25th November, 1895) the 
second instalment of Rs. 43. The municipality, therefore, sent him to 
the Third Class Magistrate of taluka Purandbar for recovery of the amount 
of R 9 . 43 together with interest due. 

“ The Third Class Magistrate convicted Jagu on the 20th March, 
1896, and passed the following order : — 

“ I, therefore, order that the accused should pay the amount as 

follows : — _ 

Re. a. p. 

Principal (arrears) ... ... ••• 43 0 0 

Interest ... ... ... ••• 6 7 2 

Court-fee expenses ... ... — 10 0 

Fine ... ... ••• *•* 0 12 0 


Total ... 51 3 2 


under s. 84 of the Municipal Act of 1873. 


* Criminal Reference No. 69 of 1896. 
(1) 22 B. 708. 
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“ The conviction and sentence appear to the District Magistrate to be 
illegal. The amount of the contract cannot be said to be either a ‘ cess/ 
or ‘ tax/ or ' rents,’ or ' fee9 ’ mentioned in s. 84 of the Act. and as such 
would not be recoverable under that section. Much less could interest be 
included within their terras quoted above. 

“ In these circumstances the District Magistrate recommends that 
the conviction and sentence be reversed, and the amounts paid by the 
accused ordered to be refunded.” 

[7 1 1 J The reference came on for hearing before a Division Bench 
(Parsons and Ranade, JJ.). 

There was no appearance for either party. 

ORDER. 

PER CURIAM. — As pointed out by the District Magistrate, the 
sums that may be due under the contract in the present case do not come 
within any of the matters provided for by s. 84 of the Bombay District 
Municipal Act. We, therefore, reverse tbe order of the Magistrate. 

Order reversed. 


22 B. 711. 

CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


IN RE SAMSUDIN.* [6th August, 1896.] 


Practice— Procedure-Complaint of offences under ss. 182 and 500 of the Penal Code 
(Act XLV of I860)— Necessary sanction not obtained — Withdrawal of complaint— 
Discharge of accused — Fresh complaint lodged on pome charges— Effect of previous 
discharge of accused— Criminal Piccedure Code (Apt X of 1882), ss. 248,253 and 403, 


A complaint was lodged against the accused, charging him with offences 
under ss. 182 and 500 of the Penal Code (Aot XLV of 1860). The complain' 
ant’s solicitor, finding that no saoction had been obtained as required bye. 19& 
of the Criminal Procedure Code (Act X of 1882) for proceeding with the charge 
under s. 182, applied to the Magistrate for leave to withdraw the complaint, 
which tbe Magistrate granted, adding to bis order the words accused is 
discharged. ” 

The complainant having subsequently obtained the requisite sanction 
fresh complaint on the same charges. It was objected on behalf of the accuseq 
that the accused had been acquitted under s. 248 of the Criminal Procedure o 
(Act X of 1882) and that further proceedings were now barred under a. 403. 
Magistrate allowed the objeotioD and stopped the proceedings- On app ica l 
to the High Court, . ' 

Held, that the order of the Magistrate should be reversed and the complain 
investigated. The order stopping the proceedings would be legal on y » 
accused had been acquitted by a Court of competent jurisdiotioo, w ,c , 
not the case, as the Magistrate could not take cognizance of the charge 
s. 182 [712] of tbe Penal Code (Act XLV of 1860) without a sanction navi & 


been previously obtained. 

As to the charge under s. 500 of the Penal Codo (Aot XLV of I860) the Jiegal 
procedure in respect of it was that prescribed for warrant oases. 1 8 g Q f 
order that could be made in such a case was an order of discharge un ’ 
the Criminal Procedure Code (Aot X of 1882) and not of acquittal, ana 
order of discharge that was actually made. 

R.. 13 A.L.J. 4; D., 29 M. 126 (143) = 3 Cr. L.J. 274 = 16 M.L.J. 79 = 1 M.L.T. *• 


Criminal Revision No. 115 of 1896, 
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Application for revision under s. 439 of the Code of Criminal 
Procedure (Act X of 1882). 

The applicant lodged a complaint against one Ebrahim Dadoo and 
others in the Court of the Fourth Presidency Magistrate, Khan Bahadur 
P. H. Dastur, charging the accused with giving false information to a 
public servant in order to cause him to use his lawful power to the injury 
of the complainant, and also with defamation, offences punishable under 
ss. 182 and 500, respectively, of the Indian Penal Code (Act XLV of 1860). 

On the 21st April, 1896, the complainaut's solicitor, finding that the 
complainant had not obtained sanction to prosecute under s. 182 of the 
Penal Code, as required by s. 195 of the Criminal Procedure Code (Act X 
of 1882), applied to the Magistrate to be allowed to withdraw the com- 
plaint. Thereupon the Magistrate passed the following order : — “ As there 
is no sanction, prosecution withdraws the charge. Accused is discharged.” 

The complainant having subsequently obtained the requisite sanction 
filed a fresh complaint against the accused on the same charges. 

It was contended on behalf of the accused that as the complainant 
had withdrawn the case on the previous occasion, and the accused had 
been acquitted under s. 248 of the Code of Criminal Procedure, the present 
proceedings were barred under s. 403 of that Code. 

The Magistrate allowed this objection, and on the 29th April, 1896, 
ordered the proceedings to be stopped. 

The complainant thereupon moved the High Court, under its Re- 
visional Jurisdiction, to set aside the Magistrate’s order. 

Daphtary and Ferreira , for complainant. 

M. K. Lalkaka (with R. M. Paymaster ) for accused. 


1896 

Auo. 6. 

Criminal 

Revision. 

22 B. 724. 


JUDGMENT. 

[713] PER Curiam. — It appears in this case that a complaint waa 
made to the Magistrate against the accused of offences under ss. 182 and 
500 of the Penal Code. On the 21st April, 1896, when the accused 
appeared before the Magistrate, the Magistrate passed the followimg 
order: — "As there is no sanction, prosecution withdraws the charge. 
Accused is discharged.” 

Sanction having been obtained, a fresh complaint was lodged against 
the accused of the same offences. The Magistrate on the 29th April 
ordered that proceedings be stopped, considering apparently that they 
could not be taken by reason of the provisions of s. 403 of the Criminal 
Procedure Code. 

This order would be legal only if the accused had been acquitted by 
a Court of competent jurisdiction. Clearly in this case they have Dot. 
In the first place, by reason of there being no sanction, the Court on the 
21st April could nob take cognizance of the offence under s. 182, aod 
could not, therefore, acquit the accused of that offence. The offence 
mentioned in s. 500 of the Penal Code is nob a summons case. The 
procedure, therefore, in the investigation of this complaint was that 
prescribed for warrant cases. Although the Magistrate says now that he 
passed the order under s. 248 of the Criminal Procedure Code,, the only 
legal order he could have passed was under s. 253 of the Code (see 
Rajnarain v. Lala Tamoli (1) ) ; and the wording of tho order shows 
that he did so pass it, for he did not acquit the accused but discharged 
them. 


B XI— 188 


(1) 11 O. 91. 
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There having been thus no acquittal of the accused of the offences 
charged, the present complaint mu9t be inquired into. We reverse the 
order of the Magistrate staying proceedings and direct him to investigate 
the complaint. 

Order reversed. 


22 B. 714. 

[714] CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


In re Sulemanji Gulam Husen.* [6th August, 1896.] 

Criminal Procedure Code (Act X of 1882), s. 133 —Excavations near a public place — 
Magistrate's power to order the excavations to be fenced , and not to be filled up. 

Under s. 133 of the Criminal Procedure Code (Act X of 1882) a Magistrate has 
no power to order excavations adjacent to a publio way or any publio place to 
be filled up ; he can only order them to be fenced. 

Application under s. 435 of the Code of Criminal Procedure (Act X 
of 1882). 

The applicant was the owner of a piece of land at Godhra. 

On the 20th April, 1896, the District Magistrate issued a notice to 
the applicant in the following terms : — 

“ You were directed, under s. 133 of the Criminal Procedure Code, to 
fill in the excavations made by you for taking out earth for the bricks that 
are being manufactured by you in Survey No. 189 within tbe limits of 
Godhra, and to bring them up to the level of the adjacent road, and to 
make the land one whole level, and to take such steps as would not allow 
water to be accumulated therein, and likewise take such 9teps as would 
not leave the possibility of any accident happening ; or, in the alternative, 
to appear before me to show cause wbv the said order should not be brought 
into force. Upon looking into tbe statement made by you, &c., &o., it 
appears that the order already passed is just and proper. The said order 
is, therefore, confirmed. .... 

The applicant moved the High Court under its revisional jurisdiction 
to set aside the above order. 

Gokaldas K. Parekh , for the applicant. 

Rao Bahadur Vasudev J. Kirtikar, Government Pleader, for the 
Crown. ■ 

JUDGMENT. 

Per CURIAM : — The District Magistrate issued an order, purporting 
to be made under s. 133 of the Criminal Procedure Code (Act X of 1882) 
requiring the applicant “ to fill in the excavations made by him for taking 
out earth for the bricks that were being manufactured by him in Survey 
No. 189 within the limits of Godhra, and to bring them up to the level or 
tbe adjacent road, and to make the land one whole level, and 3U .° 

steps [715] as would not allow water to accumulate therein, and h ewise 
take such steps as would not leave the possibility of any accident appo 
ing.” It is objected, on behalf of the applicant, that .tins or er 
illegal, and we think that tbe objection is a good one. Se ction 1 a 

• Criminal Revision No. 106 of 1896. 
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In re hukumpuribava gosavi 
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a Magistrate to order excavations adjacent to a way which is or may bo 1896 

lawfully used by the public, or to any public place to be fenced. Under AUG, 6. 

that section, therefore, if it be assumed that the excavations are adjacent 

to such a way or public place, the Magistrate could only order them to be CRIMINAL 

fenced ; he oould not order the applicant to fill them up. We reverse REVISION. 

the order. , 

22 B. 71*. 


22 B. 719. 

CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Ranade . 

In re Hukumpuribava Gosavi.* [10th August, 1896.] 

Police — District Police Act ( Bom Act IV 1890), s. 48, cl. {1} (a) — Construction — 
Procession— Order as to conduct of procession. 

A District Superintendent of Police issued a notification to the following 
effect : — “No member of any sect can be permitted to proceed naked to the lirth 
to bathe, nor while there to bathe naked, nor to pass the streets naked on any 
account. If any one does this, he will be dealt with according to law.” 

Held, that this notification was not illegal or ultra vires. It was not any 
order or command as to costume, but merely a warning to the people that an 
indecent exposure of the person was an offence under the law and would be 
dealt with as such. 

Application for revision under s. 435 of the Code of Criminal 
(Act X of Procedure 1882). 

Towards the close of 1895, on the occasion of the Sinhast festival of 
Trimbak, the District Superintendent of Police at Nasik issued a proclama- 
tion to the following effect : — 

[716] ' No member of any sect can be permitted to proceed Daked to 
the tirth to bathe, nor while there to bathe naked, nor to pass the streets 
naked on any account. If any one does this, be will be dealt with 
according to law. 

The applicants, who were Gosavis of Trimbak, applied to the District 
Magistrate of Nasik to set aside the above proclamation. 

The District Magistrate having declined to interfere, the applicants 
applied to the High Court under its revisional jurisdiction. 

Daji Abaji Khare, for applicants. 

Rao Bahadur Vasudev J. Kirtikar, Government Pleader, for the Grown. 

JUDGMENT. 

Per Curiam. — Clause (a) of s. 48 of the Bombay District Police Act 
(Bom. Act IV of 1890) gives a Distriob Superintendent of Police power to 
“ make rules for, and direct the conduct of assemblies and processions and 
moving crowds or assemblages on or along the streets, and prescribe, in the 


• Criminal Revision No. 136 of 1896. 

fl) The Bombay District Police Act (Bombay Act IV of 1899), s. 48 : — 

“ (1) The District Superintendent or an Assistant Superintendent may, subjeot to 
any rule or order which may at any time be legally made by any Magistrate or other 
authority duly empowered in this behalf, — 

" (a) make rules for and direct the conduct of assemblies and processions and mov- 
ing orowds or assemblages on or along the streets, and prescribe, in the ease of pro- 
oeaaions, the routes by which, the order in whioh, and the times at which the same 
may pass.” 
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1896 case of processions, the routes by which, the order in which, and the times 

Aug. 10 . at which the same may pass.” We construe the word “ conduot” to mean 

the act or method of leading, guiding or managing the guidance or manage- 

ORIMINAL m ent, and not to mean the mode of action or behaviour of an assembly, and 
Revision, therefore, we cannot hold that the clause gives a power to direct what 

costume shall be worn or not worn by the members of a procession. At the 

22 B. 713. gamQ fc j m0 W0 nofc coag jd er that the District Suoerintendent has in the 

present case made any order as to costume. What is said in the order is 
this, — " No member of any sect can be permitted to proceed naked to the 
tirth to bathe, nor while there to bathe naked, nor to pass the streets naked 
on any account,” and in the Marathi the words are added that “ if any one 
does this he will be dealt with according to law.” Wo look upon this Dot as 
an order or command, but as a piece of advice or warning to the people tell- 
ing them in what light the authorities will view oertain acts. If the District 
Superintendent had said, " No nuisance or offence will be permitted,” that 
clearly would not have been an order not to commit those acts. So it is 
not an order to say that one particular form of alleged nuisance or offence, 
namely, walking and bathing naked, will not be permitted. Wilful and 
indecent exposure of the person, is itself an offenoe punishable under 
cl. (o) of s. 61. If, [717] therefore, any one in the procession should commit 
this act, he would be liable to arrest and punishment under that clause. 
The proclamation, we think, directs attention to this fact. It does not 
prohibit the act, so as to make the commission of it punishable as a 
breach of the order, but it says such an act will not be permitted, and that 
if it is done, the perpetrator will be proceeded against according to law, 
that is, that proceedings will be taken against him on the ground that he 
has committed an offence by reason of the commission of the act itself. 
In those proceedings the question whether the act is or is not an offence 
will have to be considered and determined. On this view of the case we 
decline to interfere. 


22 B. 717. 


CRIMINAL REFERENCE. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

In rg Bastoo Dumaji.* [24th September, 1896.] 

Criminal Procedure Code ( Act X of 1883). s. 5 i 5 -Compensation-Award of compensa- 
tion illegal where no fine is inflicted. 

Where an accused is discharged and no fine is inn P° 8 ®** orimioiTpr^Sare 
of compensation can be legally passed under s. 545 o 

Code (Act X of 1882). 

This was a reference under s. 438 of the Code of Criminal Proced 
(Act X of 1882) by R. E. Candy, District Magistrate, Thana. 

The material portion of the reference was as follows i . Oourfc of 

“The accused was committed by the Bassein T p 0na iCode 

the Third Class Magistrate for trial under s. 379 of the I fcreeg 

in respect of palm leaves cut and removed y Ramohandra Apant. 

standing on Government land and farmed ou charge on the 

“ The Magistrate found the accused nob gm fcy of W * removing 
ground of absence of dishonest intention m himm_cuttingjana 


Criminal Reference No. 95 of 1896. 
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the leaves worth Rs. 2, and passed an order of discharge under s. 253 of 1896 

the Code of Criminal Procedure. B BP * a 4, 

[718] “ In this order of discharge the Magistrate direoted the acoused ^ 

Bastoo to pay Rs. 2 to the complainant as compensation for the loss of the ^kiminai* 
palm leaves. This order is presumed to have been passed under s. 545, REFER- 
Criminal Procedure Code, though the Magistrate has not quoted the sec- ENCE. 
tion. The Magistrate oannot, I hold, legally pass such order when the T“T 
acoused is discharged. Such order can only be given on conviction of the 22 717 - 

accused, as the amount of compensation is laid down by 8 545 to be paid 
from the amount of fine recovered. If no fine is imposed, I believe that no 
compensation could be awarded.” 

The reference was beard by a Division Bench (Parsons and 
Ranade, JJ.). 

There was no appearance for the Crown or for the accused. 


OPINION. 

PER Curiam. — As no fine was imposed in this case, an order for 
payment of compensation could not legally be passed under s. 545 of the 
Criminal Procedure Code. We reverse the order. 


22 B. 718. 

APPELLATE CIVIL. 

Before Sir G . F. Farran, Kt., Chief Justice and Mr. Justice Tyabji. 


CHANDARSANG Versabhai and others ( Original Defendants 
Nos. 1 to 3), Appellants v. Khimabhai RaghabHAI and OTHERS 
( Original Plaintiffs), Respondents * [17th March, 1897.] 

practice— Prooedure— Right of appeal— Death of one of several appellants pending appeal 

Death o) one of several respondents pending appeal— Civil Procedure Code { Act 

XIV of 1882), ss, 366, 368, 644 and 682, 

Any plaintiff or defendant has a right to appeal without the concurrence of any 
o! the parties to the suit. The mere fact of the death of one of several appellants 
cannot afieot the right of the other appellants to proceed with the appeal if they 
choose to do so. 

One of several appellants (defendants) died after appeal filed, but before the 
hearing. An application to have the name of his heir entered on the record as 
an appellant was rejeoted as too late. One of the respondents (plaintiffs) also died 
pending the hearing of tbe appeal, and an application to enter the name of his 
heir as respondent was rejected for tbe same reason. When the appeal oame on 
for hearing it was dismissed as defective for want of parties. 

[719] field, that the proper course for the appeal Court was to order that the 
appeal had abated so far as the deceased appellant (defendant) was oonoerned and 
toprooeed with the hearing so far as the remaining appellants were concerned. 

Held, also, with reference to the death of the respondent (plaintiff), that the 
appeal Court ought to have proceeded under the provisions of s. 368 of tbe Civil 
Procedure Code (Act XIV of 1882), and to have either deolared that the appeal had 
abated as to him and proceeded against the rest of the respondents under s. 644 
of the Civil Procedure Code, or else to have directed that the legal representatives 
of the deceased respondent should be placed upon the record, 

[F., 26 B 203 = 3 Bom. L.R. 736; 34 0. 1020= 11 O.W.N. 1100=6 O.L.J. 716 ; R., 2. 
A. 430=20 A.W.N. 136; 23 A. 22-20 A.W.N. 163 ; 25 A. 27 = 22 A.W.N. 171 * 
27 B. 284 (286) ; 6 O.L.J. 393 = 11 O.W.N. 604; Q L.B.R. 168; 1 8.L.R. 145 
(149) ; 26 Ind, Oas. 486-88 P.R. 1914.] 

* Second Appeal No. 683 of 1896. 
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1897 Second appeal from fche decision of E. H. Leggatt, Assistant Judge 

March 17 . of Ahmedabad, confirming the decree of the Subordinate Judge of 
Dhandhuka. 

APPEL- Suit for possession of land. The defendants Nos. 1 to 4 were in 

LATE possession of certain land (Survey Nos. 10, 11 and 12), defendant No. 5 
OlVIL. being their tenant. The plaintiffs, who were nine in number, claimed the 

eastern portion of this land and filed this suit to recover it, alleging that 

22 B. 718. the defendants had unlawfully taken possession of it. 

The Subordinate Judge found that the land claimed belonged to the 
plaintiffs and that the defendants had removed the boundary marks and 
taken possession of it, aod he passed a decree for the plaintiffs. 

The defendants appealed, but pending the appeal one of them 
(Harisang) died, and an application to have the name of his heir entered 
on the record as an appellant was rejected by the District Judge as too 
late. 

One of the respondents (plaintiff No. 3) also died pending the appeal, 
and an application to have the name of his heir placed on the record as res- 
pondent was also rejected by the District Judge as barred by limitation. 

When tbe appeal came on for hearing it was dismissed by the Assistant 
Judge on the ground that, “ the land being held in common, the appeal is, 
therefore, obviously defective for want of parties.” 

The defendants preferred a secoud appeal. 

Sitanath G. A) inky a for the appellants (original defendants Nos. 1 to 
3) : — Tne Judge was wrong in dismissing our appeal [720] without 
going into the merits of the case. Under ss. 366 and 368 of the Civil Pro- 
cedure Code (Act XIV of 1882) the appeal would abate with respect only 
to those persons whose representatives were not brought on tbe record. 
Section 371 provides that the Court may, after passing the order of abate- 
ment, pass an order for the restoration of the appeal to the file. Under 
3. 544 the Judge could, in the absence of the representatives of the 
deceased, have proceeded to hear the appeal and dispose of it on the merits. 
The suit was for recovery of land and not for partition. When the suit 
is for recovery of possession, the Court can proceed to decide it with 
respect to the survivors on the record. 

Govardhanram M. Tripaihi for tbe respondents (original plaintiffs). 

JUDGMENT. 

Tyabji, J. — This suit was originally filed by nine plaintiffs against 
five defendants. The plaintiffs sought to recover possession of certain 
land, alleging that they were the owners of the eastern portion o 
Survey Nos. 10, 11 and 12, and that the defendants Nos. 1 to 4 were t e 
owners of the western portions of the same survey numbers. The de en 
ant No. 5 was alleged to be a tenant of tbe first four defendants. 

The plaintiffs’ case was that the defendants took unlawful possession 
of three-fourths of a high a of their land out of Survey Nos. and . * 
of one-fourth of a bigha of their land out of Survey No. 10. The p a,I J* 
accordingly prayed for possession of the lands so alleged to have 
unlawfully taken possession of by the defendants. The Subor ina e u 
held that tbe land in dispute belonged to the plaintiffs, and that the aeie • 
ants had removed the boundary marks and taken possession 
plaintiffs’ land, and he accordingly passed a decree in favour o p j 

Against this decree the defendants appealed. Before, bo w6 J 0r ' „ . ng 
could be heard, one of the appellants, viz., the fourth de fen an nam0 
Kanubhai, died, and an application to tbe District Judge to ave 
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of the heir of Harisang entered as an appellant was rejected as time-barred. 
One of the respondents, viz., the third plaintiff Samabsang Bbagubhai, also 
died before the hearing of the appeal, and an application to have the name 
of his heir entered as [721] a respondent was also rejected as time-barred. 
When the appeal came on for hearing, it was dismissed by the Assistant 
Judge on the ground that, “ the land being held in common, the appeal 
is, therefore, obviously defective for want of parties.” 

We think that the learned Judge was wrong in dismissing the appeal. 
We take it to be quite clear that any plaintiff or defendant has a right to 
appeal without the concurrence of any of the other parties to the suit. In 
this case the proper course for the learned Judge was to have proceeded 
under the provisions of ss. 366. 368 and 582 of the Civil Procedure Code. 
*The cases of Balkrishna v. The Municipality of Mahad (l), Nundun Lall v. 
Lloyd (2) and Bindu Basini Da$i v. Peari Mohun Bose (3), which have 
been cited to us, seem to us to have no application. Those cases merely 
decide that one individual co-sharer cannot maintain a suit for recovering 
any part of the joint land, or the whole of the joint land, without bringing 
the other co-sharers before the Court, as the suit would be defective in 
their absence. Here the suit was properly framed, and all the parties 
interested in the subject-matter were before the Court. The decree having 
been passed against the defendants, it was open to anyone of them to appeal 
against it, and if the ground of appeal was common to all the defendants, 
it was open to the lower appellate Court to deal with the appeal under 
s. 544 of the Civil Procedure Code. Ttie mere fact of the death of one of 
the appellants cannot affect the right of the other appellants to proceed 
with the appeal if they choose to do so. As regards the appellants, 
therefore, the proper course for the lower appellate Court was to order 
that the appeal had abated so far as Harisang Kanubhai was concerned, 
and to have proceeded with the hearing of the appeal so far as the remain- 
ing appellants were concerned. So far as the death of the respondent 
Samatsang is concerned, the lower appellate Court ought to have 
proceeded under the provisions of s. 369 of the Civil Procedure Code, and 
to have either declared that the appeal had abated as to him and proceeded 
against the rest of the respondents, under s. 544 of the Civil Procedure 
Code, or else to have directed that the [722] legal representatives of 
Samatsang should be placed upon the record. 

Under any circumstances we think that the order dismissing the 
appeal was wrong, and we must set it aside and remand the case to the 
lower appellate Court to dispose of the appeal in the light of the observa- 
tions contained in this judgment. The costs of this appeal to be dealt 
with by the lower appellate Court at the time of passing the final decree. 


1897 

March 17. 

Appel- 

late 

Civil. 

22 B. 718, 


Order set aside and case remanded. 


(1) 10 B. 82. (2) 22 W.R.C.B. 74. (3) 20 0. 107. 
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22 B. 722. 

APPELLATE CIVIL. 

Before Sir G. F. Farr an, Kt ., Chief Justice and Mr, Justice Parsons , 


TRIMBAK Bapuji Patvardhan ( Original Decree-holder and Applicant ) r 
Appellant v. Kashinath Vidyadhar Gosavi ( Original Judgment-debtor 

and Opponent ), Respondent .* [30th March, 1897.] 

Limitation Act (XV of 1877), s. 19 and Sch. II, Art. 179 (4) — Decree — Execution — Pqj/- 
ment of bhatta for the issue of the sale proclamation — Step in aid of execution — 
Payment of process fee— Limitation — Payment of part of the judgment-dtbl — 
Acknowledgment of liability by judgment-debtor’s pleader. 

To satisfy the requirements of art. 179(4) of sch. II of the Limitation Act 
(XV of 1877), there muet be an application to the proper Court, and time runs 
from the date of the application and not of the order made upon it. Tbs 
application need not, however, necessarily be in writing ; where the law does not 
require a writing, an oral application satisfies its requirements. Where an order 
made in aid of execution is of such a nature that the Court would not have made 
it without an application by the judgment-creditor, it may be presumed that 
due application has been made for it. 

Qucere:— Whether the payment of bhatta is sufficient proof of an application 
to the Court to take the step in respeot of whioh the bhatta is paid. Mere pay- 
ment of a process- fee under circumstances from which no application can be 
inferred, does not satisfy the requirements of the artiole. 

The payment of part of the judgment-debt by judgment-debtor, with the 
acknowledgment of liability by his pleader, is sufficient, under the provisions of 
s. 19 of the Limitation Aot (XV of 1877), to give a fresh period of limitation. 

[F., 1 Iod. Cas. 240 = 5 N.L.R. 8; R., 22 B. 998 (1000); 13 O.W.N, 533 (537); 1 
N.L.R. 61.] 

[723] Second Appeal from the decision of John Fitz Maurice, Dis- 
trict Judge of Thana, reversing the order of Rao Saheb N. M. Samant, 
Subordinate Judge of Alibag. 

Appeal from an order rejecting an application for execution of decree. 
On 6th January, 1896, the appellant (plaintiff) applied for execution 
of a decree obtained by him against the respondent (defendant). The 
application was resisted by the defendant on the ground that it was 
barred by limitation under art. 179 of the Limitation Act (XV of 1877). 

It appeared that on the 10th August, 1892, be had made an appli- 
cation for execution by the attachment and sale of certain immoveable 
property of the defendants. Proceedings were taken on that application, 
and on the 17th January, 1893, an order for sale was made by the Court, 
and on the 19tb January, 1893, the plaintiff paid bhatta for the issue of 
the proclamation sale. 

On the 14bh March, 1893, the defendant applied for a stay of the 
sale for two months, as he was trying to raise money to satisfy the decree 
privately, and on the 6r*h June, 1893, the plaintiff a^ked permission to 
withdraw his darkhast, as he said defendant had paid him Rs. 100 an 
had promised to pay the rest. On the 24th June, 1893, the Court ma e 

an order allowing the withdrawal. _ n , ,, 

The Subordinate Judge granted the present application. He e 
that the payment of bhktta by the plaintiff on the 19th January, * 
was a step-in-aid of execution aod that, therefore, the application wa ® , 
barred by limitation. The Distriot Judge, however, on appea rev 
the order and dismissed the appellant’s application as barred by in 3 ’ 


• Second Appeal No. 801 of 1896. 
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The plaintiff preferred a second appeal. 

Sadashiv B. Bakhle , for the appellant (original plaintiff, decree- 
holder and applioant). — The payment of the bhatta for issuing the pro- 
clamation of sale was a step-in-aid of execution. The present application 
was made within three years from that date and was, therefore in time— 
Norendra v. Bhupendra (1); Bhoma Motiram v. Kamaji (2) ; Bada Prosad 
v. [724] Sunder Ball (3). It is not necessary that the application con- 
templated by art. 179 (4) of the Limitation Act should be in writing. An 
oral application would be quite sufficient — Vellaya v. Jaganatha (4), Ali 
Muhammad v. Gur Prasad (5) ; Maneklal v. Nasia (6) ; Keshavlal v. 
Pitamberdas (7). Such an application must be presumed from the fact of 
payment, for Courts cannot be supposed to take any steps without being 
moved by a party — Bapuchand v. Mugutrao (8); Villaya v. Jaganatha (4). 

Further, the present application was within time under s. 19 of the 
Limitation Act (XV of 1877). The defendant admitted his liability under 
the decree on the 14th March, 1893, and by his subsequently paying 
Rs. 100 in June, 1893. 

Narayan G. Chandavarkar , for tbe respondent (original defendant, 
judgment-debtor and opponent). — The time to be counted is from the 
date of the previous application. From that date tbe present application 
is clearly barred. The payment of bhatta or process-fee is not a step-in-aid 
of execution — Dioarkanath v Anandrao (9). No presumption can be made 
that there was an application. Article 179 ol the Limitation Act requires 
an application and it must be shown that some application was made. 
In Ambica v. Surdhari (10), there was an express oral application. 
It was for the plaintiff to prove that such application was made, and he 
has failed to do so. 

As to the alleged acknowledgment of the defendant, such an acknow- 
ledgment must be signed by the party. The application by the judgment 
creditor for withdrawing the darkhast, and stating that he had received 
Rs. 100, is not sufficient. We submit that no acknowledgment, as suoh, 
is proved in the case. 

JUDGMENT. 

FarraN, C. J- — This is a second appeal from the decree of the 
District Court of Thana rejecting, on appeal, the darkhast of the plaintiff 
for execution of the deoree in the suit. Tne material dates as stated to 
us by the pleader for the appellant and assented to by tbe pleader for the 
respondent are as follow: — 

[725] On the 10th August, 1892, the plaintiff by darkhast applied to 
the Court for the attachment and sale of certain immoveable property of 
the judgment-debtor. It is not suggested that this application was not in 
time. On tbe 23rd August an order was made for attachment of the 
property. After this the matter was referred to the Nazir, who made 
a report, which was considered on the 12th September following. A 
summons to the defendant to attend was issued on the 16bh of September. 
After some postponements, the matter came on before the Court on the 
21st November, when some evidence was taken. On the 2nd December 
a notice was issued to the mortgagee, and on the 17tb January, 1893, an 


(1> 28 0. 874 (897). (2) P. J. (1884), p. 311. (3)9 0. 644. 

(4) 7 M. 807. (5) 6 A. 844. (6) 16 B. 405. 

(7) 19 B. 261. (8) P. J. (1896), p. 427. (9) 20 B. 179. 

(10) 10 O. 851. 
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order for sale was made by bbe Court, and on the 19th of the same month 
the plaintiff paid the bhatta for the issue of the sale proclamation. 

On the 14th March the defendant presented an application, asking 
that the sale be stayed for two months, as he was trying to raise money 
to satisfy the decree privately, and on the 6th June the plaintiff asked to 
be allowed to withdraw his darkhast, as he said defendant had paid him 
Rs. 100, and had promised to pay the rest, but wanted time for that 
purpose. The order of the Court allowing its withdrawal is dated the 
24th day of June, 1893. 

The present application for execution was made on the 6th January, 
1896. The Subordinate Judge treated the payment of bhatta on the 19th 
January, 1893, as a step taken in aid of execution and allowed the 
plaintiff's application as having been made within three years of that date. 
The District Judge dismissed the application as time-barred. 

In considering the time within which the execution of a decree or order 
must be sought under art. 179 (4) of the schedule to the Limitation Act, it 
is necessary to bear in mind the exact provisions of the article. It allows 
a period of three years from “ (4) the date of applying in accordance with 
law to the proper Court for execution, or to take some steps in aid of 
execution, of the decree or order.” To satisfy its requirements there must 
bo an application to the proper Court, and time runs from the date of the 
application and not of the order made upon it— Fakir [726] Muhammad 
v. Ghulain Hussain(l). The application, moreover, must be to the proper 
Court in accordance with law for the execution, or to take some steps in 
aid of execution of the decree or order. The application need not, how- 
ever, necessarily be in writing; where the law does not require a writing, an 
oral application satisfies its requirements — Dharanamma v. Subba(2)\ Ali 
Muhammad v. Gur Prasadi 3) ; Maneklal v, Nasia (4) ; Eeshavlal v. 
Pitamberdasid). And where an order made in aid of execution is of such a 
nature as that the Court would not have made it without an application 
by the judgment-creditor, it may be presumed that due application has been 
made for it — Bapuchnnd v. Mugutraoi 6). Whether the payment of bhatta 
is sufficient proof of an application to the Court to take the step in respect 
of which the bhatta is paid, is doubtful according to the reported cases. 
The mere payment of a process-fee under circumstances from which no 
application can he inferred does nob, of course satisfy the requirements of 
the art. 179 (4) — Diuarkanath v. Anandrav{7). In Ambica v. Surdharii 8) 
there appears to have been an oral application to issue the proclama- 
tion, but there is nothing to show this in Norendra v. Bhvpendra (9). In 
Bhoma Motiram v. Kamaji (10) the Court appears to have presumed an 
application from the payment of the process fee. A similar presumption 
was regarded as permissible in Vellaya v. Jaganatha (11), while in Badha 
Prosad v. Sundur Lall (12) the mere payment of nilami fees was regarded 
in itself as sufficient to give a fresh starting point for limitation, but all 
the words of the clause are nob noticed in the reported judgment, as 
observed by Jardine, J., in Dwarkanath v. Anandrao (supra). 

We do not, however, consider it necessary to decide whether in the 
present case we could have presumed an application to issue a sa 
proclamation when the plaintiff paid the bhatta fees on the 19th January, 


M) 1 A. 580. 

(41 15 B. 405. 

(7) 20 B. 179. 

(10) P.J. (1884) p. 311. 


(21 7 M. 306. 
(5) 19 B. 261. 
(8) 10 0. 851. 
(11) 7 M. 807. 


(3) 5 A. 344. 

(6) P J. (1896), p. 427. 
(9) 23 0. 374 (387). 

(12) 9 0. 644. 
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I 

1893, or whether the case is not within the [727] ruling in Dwarkanath v. 
Anandrao (.supra). Nor do we consider it necessary to consider whether 
an application should not be presumed under the circumstances from the 
order of the 17th January, 1893, as we are clearly of opinion that the pay- 
ment of the Rs. 100 with the acknowledgment of liability by the defendant’s 
plead r, when ho asked for time, is quite sufficient, under the provisions 
of s. 19 of the Limitation Act, to take the subsequent application out of 
purview of the statute. The decisions upon this point are, we believe, 
uniform — Venkatrav Bapuv. Bijesing (l! ; Muhammad v. Payag Sahu (2) ; 
Toree Mahomed v. Mahomed Mahood (3) ; Norendra v. Bhupendra (4). 

We set aside the decree of the District Judge, and restore that of the 
Subordinate Judge, with costs in both Courts of appeal upon the present 
respondent. 


1897 

MARCH 30. 

Appel- 

late 

Civil. 

22 B. 722. 


22 B. 727. 

APPELLATE CIVIL. 

Before Sir C.F, Farran, Kt ., Chief Justice, and Mr. Justice Tyabji. 

Dungarsi Dipchand ( Original Plaintiff), Applicant v. XJjamsi VELSI 
AND ANOTHER ( Original Defendants), Opponents* [31st March, 1897.J 

Award — Decree — Consent decree — Application by creditor of defendant to be made a party 
to suit - Objection by creditor to filing award — Practice —Procedure — Civil Procedure 
Code (Act XIV of i.882), s. 484. 

The plaintiff applied to file an award and for a decree in terms thereof, to which 
the defendant consented. K., a creditor of the defendant, thereupon applied to 
be made a party to the suit and objected to the filing of the award and to the 
decree, alleging that the award was fraudulent and fictitious and had been made 
in order to save the defendant’s property from his creditors. Tbe Subordinate 
Judge made K. a party to the suit and refused the plaintiff’s application. On 
application to the High Court, 

Held, that K. ought not to have been made a party to the suit. His remedy 
was to apply under s. 484 of the Civil Procedure Coda (Act XIV of 1882) for an 
attachment before judgment of the defendant's property. 

[728] Held, also, that tbe Judge was bound to file tbe award, the defendant 
having raised no objection to it and no illegality appearing on the face of it. 

[R., 15 Bom. L. R- 205=19 Ind. Cas. 394.] 

APPLICATION under the extraordinary jurisdiction of the High Court, 
(8. 622 of tbe Civil Procedure Code, Act XIV of 1882), against the order 
ofRaoSaheb Tribhovandas Lakshraidas, Subordinate Judge of Dhandhuka 
and Gogba, in tbe Ahmedabad District. 

The plaintiff applied to the Subordinate Judge to file an award and 
to pass a decree in terms thereof. The award in question directed the 
defendant to pay the plaintiff Rs. 2,372. The defendant admitted the 
award and consented to the decree. 

One Keshavlal Vundravan, however, applied to be made a party to 
the proceedings and contended that tbe plaintiff's application should be 
rejeoted on the ground that the award was fictitious and fraudulent and 
was m*de merely for the purpose of saving the defendant’s property from 
his creditors and to defeat the execution of certain decrees which he 


* Application. No. 254 of 1896 under the Extraordinary Jurisdiction. 

{ l > 10 B. 108. (2) 16 A. 228. (8) 9 C. 780. (4) 23 C. 374 (387). 
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(Ke8havlal) and others expected to obtain in suits which they had filed 
against the defendant. 

The Subordinate Judge granted Keshavlal’s application and made him 
a party-defendant to the suit. He rejected the plaintiff’s application and 
refused to file the award, or to pass a decree in its terms. 

The plaintiff applied to the High Court under its extraordinary 
jurisdiction and obtained a rule calling on the defendants to show cause 
why the order of the Judge should not be set aside. 

Ghanasham N. Nadkarni appeared for the applicant (plaintiff) in sup- 
port of the rule. 

Sitanath G. Ajinkya, appeared for the opponent (defendant No. 2) to 
show cause. 

JUDGMENT. 

Farran, C. J. — We think that it is dear that the defendant 
No. 2 ought not to have been made a party to the attachment proceed- 
ings or allowed to contest the award. He had no locus standi whatever. 
If he thought that the award proceedings were a device on the part of the 
defendant Ujamsi to protect his property from his creditors, including 
the defendant No. 2, and that [729] the defendant Ujamsi was about to 
allow his property to be attached for that purpose in pursuance of a 
fraudulent decree, his remedy was to apply under s. 484 for an attachment 
before judgment of defendant No. l’s property. That course is still open 
to him. As the defendant No. 1 raised no objection to the award, the 
Subordinate Judge was bound to file it, no illegality appearing on its face. 
We must direct the Subordinate Judge now to do so. The award would 
not have mejudiced the defendant No. 2 if he had not intervened in the 
suit. This order will also be without prejudice to his rights. Rule 
absolute. 

Rule made absolute . 


22 B. 729. 

APPELLATE CIVIL. 

Before Sir C. F . Farran , Kt. % Chief Justice , and Mr. Justice Tyabji. 


MAHOMED NatHUBHAI {Original Plaintiff), Applicant v. Husbn AND 
OTHERS [Original Defendants ), Opponents .* (31st March, 1897.J 

Jurisdiction— Small Cause Court — Subscription for building a temple— Per son re oeiv' 
ing such subscriptions— Trustee— Practice — Civil Procedure Code (Act XIV of loo l. 
s. 30. 

A person oolleoting and receiving subscriptions for the purpose of building a 
temple, in pursuance of a resolution come to at a meeting of the oommuni y, 
holds them in the capaoity of a trustee, and a suit in respeot thereof 
filed, under s. 30 of the Civil Procedure Code (Aot XIV of 1882), in a Subordma 
Judge’s Court and not in a Small Cause Court. 

Application under the extraordinary jurisdiction of the High 
Court, s. 622 of the Civil Procedure Code (Aot XIV of 1882). 

The plaintiff sued to recover Rs. 368-10-11 from the defen an ♦ 
who were the heirs of one Kassum Gulab, under the following oiroum 

S a ° At a meeting held in November, 1889, by the Mahomedao Japan 
(trading) panohayat of the Katpor e market at Broach, it was reso v 

• Application, No. 23 of 1897, under the Extraordinary Jurisdiction. 
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a subscription be raised to build a dehera (temple) over the dargah of Pir 
Latifshah at Broach. The [730] subscriptions were to be collected by the 
said Kassum Gulab. Kassum Gulab accordingly collected subscriptions 
and continued recovering them until August, 1892, when he died. The 
subscriptions in his hands at that date amounted to Rs. 368-10-11. 

The panchayat employed the plaintiff to build the temple and in 
February, 1895, be requested the defendants (sons of Kassum Gulab) to 
pay him the amount subscribed, but they failed to do so. 

The panchayat thereupon authorized the plaintiff to file this suit 


against them. . . ~ ... 

The plaintiff accordingly presented the plaint in the Court ot Me 

Small Causes at Broach, bub that Court held that the suit related to a 

trust, and that under art. 18 of sch. II of the Provincial Small Cause 

Courts Act (IX of 1887) it had no jurisdiction. It, therefore, returned 

the plaint for presentation to the proper Court. 

The plaint was thereupon presented to the Court of the Subordinate 
Judge, who was of opinion that the suit was for money had and received, 
and that it should be brought in the Court of Small Causes. He, there- 
fore, returned the plaint. • . 

The plaintiff then applied to the High Court under its extraordinary 


jurisdiction. . . . ..„v 

Purshotam P. Khare, for the applicant (plaintiflj. 

There was no appearance for the opponents (defendants). 


1897 

Maboh 31. 

Appel- 

late 

Civil. 

22 B. 729. 


JUDGMENT. 

FaRRaN, C. J. — We think that Kassum Gulab after receiving the 
subscriptions from the subscribers (who could not re-claim their subscrip- 
tions) held their amount in the capacity of a trustee for the community 
for the purpose of expending it upon the dargah and that the Subordinate 
Judge and nob the Small Cause Court ought to have entertained the suit. 
We, therefore, direct that the Subordinate Judge do accept the plaint and 
dispose of the suit. The plaintiff should amend his plaint by suing (with 
the permission of the Court) on behalf of the community under a. 30, 
Civil Procedure Code (Act XIV of 1882). 

Subordinate Judge directed to accept plaint. 


22 B. 731. 

[731] APPELLATE CIVIL. 

Before Sir 0. F. Farran, Kt Chief Justice , and Mr. Justice Candy. 


Ganpat Bhagvan {Decree-holder) v. Mahadev Hari, {Defendant).* 

[10th June, 1897.] 

Execution— Arrest -Application of judgment-debtor to be declared insolvent— Subsequent 
proceedings in execution against him— Practice— Procedure -Civil Procedure Code 
(Act XIV of 1882). S3. ‘246 -B, 336, 337-4, 344 and 349. 

Ganpat Bhagvan obtained a money-deoree against Mahadev and in execution 
applied for his arrest and imprisonment. Before the warrant of arrest was issued, 
but after Mahadev had appeared in Coart in obedience to a notice under s. 246-B 
of the Civil Procedure Code (Aot XIV of 1882), another judgment-creditor applied 


* Civil Reference No. 6 of 1897. 
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Reference by Rao Bahadur Chunilal Maneklal, First; Class Sub- 
ordinate Judge of Dhulia in the Khandesh District, under s. 617 of the 
Civil Procedure Code (Act XIV of 1882). 

One Ganpat Bhagvan obtained a money decree against Mahadev 
Hari and applied for execution by arrest and imprisonment of the 
defendant. Before the warrant of arrest was issued, but after Mahadev 
bad appeared in Court in obedience to a notice under 8. 245-B of the 
Civil Procedure Code (Act XIV of 1882), another judgment-creditor 
applied for execution of another decree against him. Mahadev there- 
upon applied to he declared [732] an insolvent under s. 344 of the Civil 
Procedure Code (Act XIV of 1882 J . In his application he inserted the 
name of Ganpat Bhagvan as one of his creditors. Pending inquiry into the 
said application, the Subordinate Judge referred the following question: — 
Whether the defendant can be arrested in execution of the decree of 
Ganpat Bhagvan pending an inquiry into the defendant’s application for 
insolvency ?" 

The opinion of the Judge was in the negative. 

Mahadev V. Bhat ( amicus cur ice), for the decree-holder. — The mere 
fact that the judgment-debtor has inserted the name of the decree-holder 
in his apulication to be declared an insolvent, and that his application is 
pending, does not take away the decree-holder’s right of having the 
judgment-debtor arrested and imprisoned in executioo of his decree. 
Chapter XIX of the Code deals with arrest and imprisonment of 
judgment-debtors. There is no section in it which exempts a judgment- 
debtor from arrest and imprisonment on the ground that an application 
for insolvency in other execution proceedings is pending. 

There is nothing to show that the conditions laid down in s. 336 or 
8. 337- A of the Code were satisfied in the present case. The Court, there- 
fore, cannot exercise the discretion vested in it by those sections in favour 
of the judgment-debtor. 

Ramdatt ( V . Desai amicus cunce), for the judgment-debtor. A 
judgment-debtor, wbo has been arrested and brought before the Oour 
under s. 336 of the Civil Procedure Code, may declare his intention . 
apply to be declared an insolvent. He may do this as often as he is 
brought before the Court in execution of deorees against him. Where a 
has done so in one execution proceeding it would be absurd to arres an 
to bring him again before the Court in another similar proceeding w ere 
the name of the creditor, who has caused his arrest, has been mser n 
the application for insolvency. It is true there is no provision in 


for execution of another decree against bim. Thereupon Mahadev applied under 
s. 344 of the Civil Procedure Code (Act XIV of 1882) to be declared an insolvent, 
and in his application mentioned Ganpat Bhagvan as one of his creditors (s. 345)! 
The Subordinate Judge referred to the High Court the question whether pending 
the inquiry into Mahadev’s insolvency he could be arrested in execution of 
Ganpat Bhagvan's decree against him. 

Held, that there was no provision in the Code to prevent the Court from issuing 
a warrant of arrest against him. 

Where, however, such a judgment-debtor is brought before the Court under a 
warrant of arrest, or comes before it upon notice under s. 245-B. the Court has 
a discretionary power not to put the warrant in force under s. 349 or not to issue 
it under s. 336 (where the requisite notification has been published by the Local 
Government) if the applicant furnishes security for his appearance when called 
upon. 

In suoh cases the Court can also act under s. 337-A of the Civil Procedure Code 
(Act XIV of 1882). 

[R., 9 O.C. 42 (46).] 


1070 



XI.] 


DAGDU V. KALU 


22 Bom. 734 


Civil Procedure Code forbidding a Court from issuing warrants of arrest or 
notices to show cause why execution should not issue in as many execution 
proceedings as there may be decrees, but the judgment- debtor so arrested 
or brought before [733] the Court has merely to repeat his application to 
be declared an insolvent, and the Court must release him from arrest. 

The insertion of the name of the judgment-creditor in the list of 
creditors given with the application for insolvency, is equivalent to an 
application for insolvency in each case, and Ganpat Bhagvan’s name 
having been included in the application, the defendant cannot be sub- 
sequently arrested at his instance. 

JUDGMENT. 

Farran, 0. J. — There is no section in the Code which prevents the 
Court issuing a warrant of arrest or a notice under s. 245-B of th9 Civil 
Procedure Code (Act XIV of 1882) against a judgment-debtor who has in 
other execution proceedings made an application under s. 344 to be declared 
an insolvent pending the inquiry into such application. Where, however, 
such judgment-debtor is brought before the Court under a warrant of 
arrest, or comes before it upon notice under s. 245-B, the Court has a 
discretionary power not to put the warrant in force under s. 349 or nob to 
issue it under s. 336 (where the requisite noti6cation has been published 
by the Local Government) if the applicant furnishes security for his 
appearance when called upon. The Court can also act in such cases under 
s. 337-A. 

Order accordingly . 


22 B. 733. 

APPELLATE CIVIL. 

Before Sir C. F. Farran, Kt., Chief Justice, and Mr. Justice Gandy. 


DAGDU AND others ( Original Plaintiffs), Appellants v. Kalu ( Original 

Defendant), Respondent J [14th June, I897.J 

Adverse possession continuous — Temporary interruption of possession — Wrongful possession 
given by Court to a third person — Restoration of possession to defendant. 

In a suit brought to recover possession of certain land the defendant pleaded 
limitation. He had held possession of the laud adversely to the plaintiff from 
1881 up to the date of suit- (2ud October, 1895), with the exception of a period of 
three years [viz., 4th April, 1892, to 9th April, 1895) during which he was 
dispossessed under a decree of a Civil Court of first instance obtained against 
him by a third person, which being reversed iu appeal he was restored to posses- 
sion on the said 9th April, 1895. 

[734] Held, that the present suit was barred by limitation. The wrongful 
possession given by the Court to a third person did not (after possession had been 
restored to the defendant) prevent the statute from running during its continuanco 
against the plaintiff and in favour of the defendant. 

[R„ 28 M. 338.] 

SECOND appeal from the deoision of Rao Bahadur Chunilal Maneklal, 
First Class Subordinate Judge (A.P.) of Kbandesh at Dhulia. 

Suit to recover possession of land. Tbe suit was brought on the 
2nd October, 1895. The plaintiffs were originally the owners, bub had 
been out of possession since 1881, and during all that time the defendant 

a Second Appeal, No. 904 of 1896. 
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1897 had been in adverse possession with the exception of a period of three 
June 14, years, viz., from 4th April, 1892, to 9fch April, 1895. During that period 

he had been disDossessed bv one Barsu, who, alleging that the plaintiff 

Appel- had given him the land in question, had sued to recover it from the 
LATE defendant, and having obtained a decree on the 30bh January, 1892, was 
OlVIL. m execution put into possession on the 4th April, 1892. That decree 

was confirmed, in appeal, on 8th November, 1892, but on second appeal 

22 B 733. the High Court on the 13tb September, 1894, reversed it and in execu- 
tion of the High Court’s decree the defendant was reinstated in possession 
on the 9th April, 1895. 

The defendant contended that the claim was barred by limitation. 

The parties having admitted the findings of the Court in the former 
suit, and desired the Court to try the issue of limitation only, the Sub- 
ordinate Judge found that the suit was not time-barred, and awarded 
the claim. 

On appeal by the defendant the Judge reversed the decree and 
dismissed the suit. The following is an extract from his judgment : — 

It is contended that the present suit is barred by time. Under 
art. 142 of the Limitation Act (XV of 1877) time began to run from the 
date of dispossession or discontinuance, and under art, 144 it began to 
run from the date when defendant’s possession became adverse to the 
plaintiffs. It is clear, therefore, the present suit has been brought more 
than twelve years after the commencement of defendant’s possession in 
1881. The only ground on which it i9 attempted to show that the suit 
is within time is that from 4th April, 1892, to 9th April, 1895, the plaint- 
iffs’ donee had beea in possession, and during that period the plaintiffs 
could net have sued. This is. no doubt, a strong point, but neither the 
[735] lower Court nor the respondent’s pleader has been able to cite any 
authority to support it. I cannot agree with the Court below in holding 
that the possession of the donee was equivalent to plaintiff’s possession. 
The donee had beon in possession under his own title and adversely to the 
plaintiffs. Suppose the donee had continued in possession for more than 
twelve years, could the plaintiffs have sued to set aside the gift and reoover 
possession on the ground that possession of the donee was simply 
permissive ? I answer this question in the negative. The plaintiffs, 
therefore, cannot claim the benefit of the possession of their donee. The 
donee was put in possession by order of Court, but that order was declared 
erroneous and was set aside by the High Court. The reversal of a decree 
of a lower Court by the appellate Court has the effeot to relegate t e 
parties to the position in which they were at the date of the commence- 
ment of the suit. The decrees of the lower Courts in favour of the donee 
having been set aside by the High Court, the defendant was relegated o 
his position at the date of the donee’s suit. The defendant can suocess u y 
sue the donee for mesne profits for the period during which the donee a 
been in possession under the erroneous decrees of the Courts below. _ 
seems to me, therefore, that the possession of the donee was the possessio 
of a persou accountable in law to the defendant. In Motee Sinp v. 
Leelamiud, 11 Cal. W. R, 49, it was held that possession obtained ny ™ 
plaintiff himself under an order which was subsequently reversed wa 
enough to save his claim from the bar of limitation. I, there ore, 

that the suit is barred by time.” 

The plaintiffs preferred a second appeal. ~ 

Daji A. Khare, for the appellants (plaintiffs). 

Ghanasham N . Nadkarni, for the respondent (defendant^. 
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JUDGMENT. 

FARRAN C.J. — We are of opinion that the Subordinate Judge, First 
Class, A. P., in this ease has come to a correct decision, and that this decree 
should be confirmed. The claim of the plaintiffs to recover possession of 
the land in suit is, we think, time-barred. The plaintiffs have admittedly 
been out of possession of the land since 1881, and the defendant has been 
in adverse possession of it from that time until the date of suit, the 2nd 
October, 1895, with the exception of a period during which he was ousted 
from possession by a third person who wrongly alleged that he was the 
donee of the plaintiffs Under that allegation the alleged donee obtained 
possession of the land under the decree of a Court of first instance in April, 
1892, but that decree was (after having been confirmed by the lower appel- 
late Court) reversed by the High Court and the land was, as the result of 
the reversal, restored by the Court to the defendant on 9th April, 1895. 
The reversal of the decree [736] by the High Court relegated the parties to 
the position which they held at the commencement of the suit. The 
erroneous action of the Court of first instance cannot, we think, prejudice 
the defendant, or put him in a worse position than h6 would have occupied, 
had the erroneous decree not been made. As remarked by the lower 
Court, the defendant could have sued the interloper for mesne profits 
during the time he was in possession under the erroneous decrees of the 
lower Courts. There was no abandonment of possession here by the 
defendant as in Agency Company v. Short (1). The defendant was all along 
asserting his claim of right to the land and its possession, though for a 
short time he was improperly deprived of the latter. 

If the law is correctly laid down by Kay, L. J., in Willis v. Earl 
Howe (2), it would cover the present case: “ A continuous adverse posses- 
sion for the statutory period, though by a succession of persons nob 
claiming under one another, does,” (says that learned Judge) “ in my 
opinion, bar the true owner,” but we prefer to rest our decision upon the 
ground taken by the lower appellate Court that the wrongful possession 
given by the Court to a third person did nob, (after possession had been 
restored to the defendant), during its continuance, prevent the statute from 
running against the plaintiffs, and in favour of the defendant. If we assume 
that the wrongful possession was obtained at the instance of the plaintiffs, 
the effect would not, we think, be different. Our view is supported by the 
case of Motee Singh v. Rajah Leelanund (3) cited by the lower Court. 

Decree confirmed with costs. 
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Decree confirmed. 


(1) 13 App. Ca. 793. 
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[737] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


Narbheram (Original Opponent), Appellant v. The COLLECTOR 
OF Broach ( Original Applicant), Respondent .* [15th June, 1897.] 

Bhag— Bhagdari Act (Bom. Act V of 1862), s. 2— Sale of a portion of a bhag in execu- 
tion of a decree— Process for sale— Collector's right to get the process quashed. 

The appellant was the mortgagee of a portion of a bhag under a mortgage dated 
1880, and in a suit brought upon the mortgage obtained a deoree for sale of the 
mortgaged property. An attachment was issued and an order for sale was made. 
Thereupon the Collector applied, uuder s. 2 of Bombay Act V of 1862, to set aside 
the attachment and order for sale. 

Held, that the mortgage of a portion of a bhag was unlawful under s. 3 of the 
Act. and a process having been issued for sale of such portion, the Colleotor was 
entitled to have it quashed. 

Ranchoddas v. Ranchoddas (1) distinguished. 


SECOND appeal from the decision of C. Fawcett, Assistant Judge, 
F. P., of Broach. 

One Hargovan Parshotum was the owner of a bhag in the village of 
Asta. 

In 1873 he sold a gabhan (or building site), which was appurtenant 
to his bhag , to one Bhagvan. and in 1860 he mortgaged the remaining 

portion of the bhag to one Narbheram Sadaram. > 

In 1888 Narbheram sued upon the mortgage and he having died, ni8 
heirs obtained a decree for sale of the mortgaged property, and in execution 

the property was attached aud ordered to be sold. , 

Thereupon the Collector intervened (in 1891) and applied to the 
Court, under s. 2 of Bombay Act V of 1862, to set aside the attachment 
and order for sale, on the ground that the property attached was only a 
portion of a bhag and did not include the gabhan which was appur- 
tenant to it. . . 

The execution creditors contended that the gabhan in question 
part of the bhag ; that the judgment-debtor had no title to the \ gabhan . ; t a 
the whole of his interest in the bhag was attached, and that the attachmenc 

WaS [738] e The Subordinate Judge of Anklesvar found that the \ gabhan was 
part of Hargovan’s ancestral bhag ; that he had sold the ga an 10 
in contravention of the provisions of Bombay Act V of -186 , 
th q gabhan was not included in the property attached, the a a 
illegal. He, therefore, set aside the attachment and order for sale, ana ms 

decision was confirmed, on appeal, by the Assistant Ju ge o Hi d h 

The decree-holders thereupon preferred a second appeal to ° 

Court. 

Manekshah Jehangirshah, for appellants. resDond- 

Eao Bahadur Vasudev J. Kirtikar, Government Pleader, for reapona 

ent. 

JUDGMENT. ^ 

Parsons, J.— The appellant sought to have ? CoHecfcor 

in execution of a decree on his mortgage. At the instance 

• Becond Appeal No. 124 of 1897. 

(1) 1 B. 581. 


1074 



XI.J MANOOKJI DADABHAI V. BOMBAY TEAMWAY GO. 22 Bom. 739 


taken under s. 2 of the Bbagdari Act (Bom. Act V of 1862) the Court 
below set aside the process for sale. 

It is argued before us that the lower Court was wrong, (1) because the 
Act does not apply to a sale under a mortgage, (2) because the mortgage 
was of the whole interest of the mortgagor in the bhag. We think that 
neither of these arguments is sound. 

In support of the first point, Ranchoddas v. Ranchoddas (l) is cited. 
No doubt there is a remark in that decision that the words “ attachment or 
sale by the process of any Civil Court ” in s. 1 were intended to prevent 
attachment and sale under simple money decrees, and not to prevent the 
sale of mortgaged property in satisfaction of the mortgage-debt. Bub the 
Court there was dealing with a mortgage made before the Act was pro- 
mulgated, and the remark must be confined to such. The words of s. 2 of 
the Act are very wide, and s. 3 declares that it shall not be lawful to 
mortgage any portion of a bhag. Under s. 3, therefore, the mortgage in 
the present case was unlawful, and as there had been a process issued for 
the sale of a portion of a bhag, the Collector under s. 2 was entitled to 
move the Court to get it quashed. 

[739] As to the second point. The mortgage may be of the whole 
interest of the mortgagor, but we do not see how this can possibly render 
it legal. The object of the Act is to keep a bhag intact, and with that 
object it forbids the mortgaging of any portion of any bhag. The mortgagor 
in the present case was, it is said, at one time the owner of the whole bhag t 
bub he sold a part of it to one Bhagvan in 1873 and he mortgaged the rest 
to the appellant in 1880. Both of these transactions were illegal under 
the Act, and the fact of the earlier transaction cannot possibly be held to 
validate the latter. The true and only test to apply to the case is to see 
whether what the appellant seeks now to have sold is a portion of a bhag 
other than a recognised sub-division of such bhag. Both the lower Courts 
find as a fact that it is, and, therefore, their decision on the law is 
correct. We confirm the decree with costs. 


22 B. 739. 

CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


Manockji Dadabhai v . The Bombay Tramway Company.* 

[12th November, 1896.] 

Tramways Act (Bom. Act I of 1874), s. 24 — “ Regulating the travelling " — Meaning of the 
words — Regulation made under the section for regulating the conduct of the Company’s 
servants — Illegality of such regulation. 

The words “ regulating the travelling ” in s. 24 of the Bombay Tramways Act 
(Bom. Act I of 1874) mean laying down rules as to how persons shall travel, 
that is to say, rules for the conduot and behaviour of the persons who travel, 
and oannot be held to include rules for the conduct of the Company’s servants, 
prescribing what they shall do, or what they shall not do, in the matter, foe 
instance, of issuing tiokets. 

Section 24 of Bombay Act I of 1874 authorises the Bombay Tramway Company 
to make regulations “ for regulating the travelling in or upon any carriage 
belonging to them.” Under this section the Company made the following 
regulation & 


* Criminal Revision No. 215 of 1896, 
(1) 1 B. 681. 
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“ Any conductor who shall Deglect to issue a ticket to a passenger, or shall 
issue to such passenger a ticket bparing a number other than one of the numbers 
contained in such books, or shall issue a ticket of a lowor denomination than the 
amount of the fare, or non-consecutive in Dumber, or a ticket other than the 
ticket provided by the Company for the journey to be travelled, — shall for every 
such offence be liable to a penalty not exceeding Rs. 25.” 

Held, that the regulation was ultra vires. 

[740] Application under s. 439 of the Code of Criminal Procedure 
(Act X of 1882). 

The accused was a tramway conductor in the service of the Bombay 
Tramway Company. 

lie was prosecuted by the Company for omitting to issue a half-anna 
ticket to a passenger after receipt of the fare, as ho was bound to do under 
bye-law 6 framed by the Company under s. 24 of the Bombay Tramways 
Act (Bom. Act I of 1874), which authorises the Company to make 
regulations *' for regulating the travelling in or upon any carriage belonging, 
to them.” 

The bve-law was as follows : — 

% 

“ Every person travelling on the tramway will, on payment of his fare, 
be furnished with a ticket specifying the amount of fare, and shall when 
required show his ticket to any servant of the Tramway Company. 

“Each tramway car shall be in charge of a conductor, and each, 
conductor will be furnished with books, each containing tickets consecu- 
tively numbered. Any conductor who shall neglect to issue a ticket to a 
passenger, or shall issue to such passenger a ticket bearing a number other 
than one of the numbers contained in such books, or shall issue a ticket 
of a lower denomination than the amount of the fare or non-consecutive 
in number, or a ticket other than the ticket provided by the Company for 
the journey to be travelled, shall for every such offence be liable to a 
penalty not exceeding Rs. 25.” 

The accused was convicted under the above bye-law and sentenced to 
pay a fine of Rs. 5 by Khan Bahadur P. H. Dastur, Acting Third 
Presidency Magistrate. 

The accused thereupon moved the High Court under its revisional 
jurisdiction to set aside tfie conviction and sentence. 

R. B. Paymaster and Dhavjibhai Jehanqir, for the accused. 

Lang , Advocate-General (with Messrs. Roughton and Byrne), for 
complainant. 

JUDGMENT. 

PARSONS, J. — The applicant has been oonvioted of the offence of 
failing to issue an half-anna ticket to a passenger on the Bombay Tram- 
way on receipt of the fare, as he was bound to do under bye-law 6 
under s. 24 of the Bombay Act I of 1874 (The Bombay Tramways Act). 

The bye-law is as follows : — , 

i{ Each tramway car shall be in charge of a conductor, and eac c0 
ductor will be furnished with books, each containing tickets consecu ive 
numbered. Any conductor who shall neglect to issue a ° • * 
passenger, or shall issue [741] to such passenger a ticket bearing^ 
number other than one of the numbers contained in suoh boo s, 
issue a ticket of a lower denomination than the amount of the are 
consecutive in number, or a tioket other than the ticket pr ° vl Jl 
Company for the jouiyiey to be travelled, shall, for every suo ’ 

liable to a penalty not exceeding Rs. 25.” 
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The point is, whether this is a bye-law that could legally be made under 
the said s. 24, whioh allows the grantees to make regulations for regulating Nov. 12. 
the travelling in or upon any carriage belonging to them. It is argued by ” 
the Advooate- General, for the prosecution, that as the payment of fares CRIMINAIi 
and the taking of tickets are essentials of travelling, a regulation as to REVISION- 
the issue and grant of the tickets is a regulation of the travelling. ^ 

We cannot, however, agree with the argument. Sections 16 to 18 of 
the Act provide for the payment of fares, and give the grantees the power 
to regulate the place and manner of payment. It may be a preliminary 
of travelling that a person shall take a ticket, but it is nob an essential 
of travelling that he shall have a ticket, still less a ticket of a consecutive 
number or of a particular colour. We think the words ‘ regulating 
the travelling ” can only mean laying down rules as to how persons 
shall travel, that is to say, rules for the conduct and behaviour of the 
persons who travel, and cannot be held to include rules for the conduct 
of the Company’s own servants, prescribing what they shall do or what 
they shall not do, in the matter, for instance, of the issue of tickets, which 
rules are only framed by the Company for their own protection against the 
possible fraud or dishonesty of their servants. We are confirmed in this 
opinion by the fact that an express clause to enable bve-laws to be made 
for regulating the conduct of railway servants was by Act IV of 1883 
inserted in the Railway Act, 1879, and now forms part of the Railway 
Act, 1890. 

We reverse the conviction and sentence. 

RANADE, J. — The question of law to be considered in this case is 
whether Rule 6 of the rules framed by the Tramway Company for the regu^ 
lation of the duties of conductors falls within the scope of any of the clauses 
of s. 24 of Bombay Act I of 1874. It was contended by the Advocate-* 

General, who appeared on behalf of the Company, that the clause which 
permitted the [742] Company to make rules for the regulation of travelling, 
included a power to frame rules for the conduct of the Company’s servants^ 

I am unable to accept the correctness of this view. The words used in 
s. 24 are similar to those used in the Railway Company’s Act, s. 47, cl. ( g ) 
of Act IX of 1890, which section, however, contains a separate cl. (e), 
empowering the Company to make rules for regulating the conduct of its 
own servants. It is quite clear from this that the words used in s. 24 do not 
imply the power to make rules for the regulation of the conduct of the 
Company’s servants. This becomes still more clear from the fact that s. 8 
in the old Railways Act IV of 1879 contained a cl. (e) similar in its 
import to the words used in s. 24 of the Tramways Act, and that the 
Legislature deemed it necessary to pass a new Act IV of 1883 by which 
for the first time power was conferred on railway administration to make 
rules for regulating the conduct of railway servants. It accordingly 
appears clear that the words used in s. 24, on which the Advocate- 
General relies, cannot be understood as conferring a power on the 
Tramway Company to frame rules for regulating the conduct of its 
servants in a way to make the negligent omission of the conductor to 
issue tiokebs to passengers an offence under the Tramways Aob. The 
Company has the power to dismiss its servants for neglect of duty, 
but the neligence or omission cannot be dealt with as an offence criminally 
punishable. The rule is obviously ultra vires , and we must reverse 
the conviction and sentence passed in this case. 
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Before Mr. Justice Parsons and Mr. Justice Ranade. 

In re Nahalchand Motiram.* [19th November, 1896.] 


Police-- Bombay District Police Act (Bom. Act VII of 1867), s. 33 — ' "Booth”— Meaning- 
of the word— Structure contemplated by the section must be constructed on a public 
roaa and must cause nuisance to the public— Construction, 

Tha accused had a house on each side of a public road. On the occasion of a 
wedding he put bamboos across the street from the top windows of one [743] 
house into the top windows of the other house, and laid a covering of cloth over 
the bamboos, thus making a canopy, or awning, over the street. It was at euch 
a height that no obstruction or inconvenience whatever was caused to persons or 
animals passing along the street. The accused erected the structure without the 
permission of a Magistrate or Municipal Commission. For this act the accused 
was convicted by a Magistrate under e. 33 of the Bombay District Police Act 
(Bom. Act VII of 1867) f and sentenced to pay a fine of Rs. 5. 

Held, reversing the conviction and sentence, that the struoture erected by the 
accused was not a “ booth ” within the meaning of s. 33 of Bombay Act VII of 
1867. The structure contemplated by the section must be on the road itself and 
cause some nuisance to the publio. As no part of the structure in question 
touched the road, it could not be said to have been constructed on the road. 


Application for revision under s. 435 of the Code of Criminal 
Procedure (Act X of 1882). 

The accused had a house on each side of a public street. 

In December, 1895, he erected a mandap, or pandal, for the purpose 
of a wedding, by putting bamboos across the street from the top windows 
of one house into the top windows of the other house. He laid a covering 
of cloth over the bamboos so as to form a canopy or roof over the street. 
No part of the structure touched the road, and no obstruction or incon- 
venience was caused to any person or animal crossing or passing along 
the street. 

The accused put up this structure without obtaining the permission 
of a Magistrate or Municipal Commission. 

The accused was, therefore, convicted before a Magistrate under 8. 33 
of the Bombay District Police Act (Bom. Act VII of 1867), and sentenced 
to pay a fine of Rs. 5. 

The District Magistrate of Sbolapur upheld this conviction and 
sentence, in appeal. 

The accused thereupon moved the High Court under its revisional 
jurisdiction. 

G. S . Mulqavkar , for accused. 

[744] Rao Saheb V. J. Kirtikar, Government Pleader, for the Crown. 


JUDGMENT. 

Per Curiam. — Section 33 of the Bombay District Police Aot, 1867, 

says : “Any person who on any public thoroughfare constructs 

any booth, shed, stable, or the like, &c shall be punishable, 

The accused in this case owned a house on eaoh side of the street and he 


* Criminal Revision No. 205 of 1896. . 

t Seotion 33 of Bombay Act VII of 1867 provides as follows Any person wtto 
on any public thoroughfare without the permission of a Magistrate or Muoi°*P 
mission constructs any booth, shed, stable, or the like . . . . shall be pums 
on conviction before a Magistrate, to the extent of fifty rupees’ fine, 
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put bamboos across the street from the top windows of one into the top 1896 
windows of the other house, and laid a covering of cloth over the bam- Nov. 19. 
boos, thus making a canopy, roof or awning over the street. The structure p 
was at such a height that no obstruction or inconvenience whatever was 
caused to persons or animals passing along the street. It may be that RE VISI ON, 
the accused trespassed over the road and did an act to which the owners 
of the street might object — Nagar Valab Narsi v. The Municipality of 
Dhandhuka (1); but the point is. whether that the appellant erected was a 
booth, shed, stable or the like constructed on a public thoroughfare. „ In 
G&ldstraw v. Duckworth (2) the words “ over or upon the pavement” in 
s. 67 of the 5 Viot., c. 44, s. 2, were construed to mean “ over or upon the 
pavement so as to obstruct the passage along it.” It is remarkable that 
the word " on ” only is used ins. 33, and its use in this section, which 
deals with “ public nuisances,” would seem to imply that the structure 
complained of must be on the road itself and cause some nuisance. Since 
no part of the present structure touched the road, it is difficult to see how 
it can be said to have been constructed on that road. It was, in fact, 
supported by, and constructed on, the accused’s own houses. As to its 
being a booth, for which only the Government Pleader has contended, we 
have to see what a booth really is. In Webster’s Dictionary the word is 
said to mean “ a house, or shed built of boards, boughs^ of trees or other 
light materials for temporary occupation.” In Latham’s Dictionary it is 
said to mean “ a temporary house constructed with boards or boughs or 
canvas.” The structure raised by the appellant does not fall within either 
of these definitions, and we do not think that it can beheld to be a booth. 

The lower Courts [749] have not dealt with this point. The Magistrate 
calls the construction a mandap. The District Magistrate calls it a pendal. 

We think that the conviction cannot be supported, and we reverse 

it and the sentence. 


22 B. 743. * 

CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


Queen-Empress v. Bai Vaju and others.* [26th November, 1896.] 

Gaming —Prevention of Gambling Act ( Bombay Act IV of 1887), ss. 4, 5 and 7— Proof of 
keeping or of gaming in a common gaming house— Presumption — Evidence. 

A number of persons were found by the police in a closed room in the upper 
storey of a house, gambling with dice, and havingeoowries and money before 
them. They were convicted under Bombay Act IV of 1887. 

Beld, confirming the conviction, that under 8. 7 of the Act the faota found 
were evidence (until the contrary was shown) that the room was used as a com- 
mon gaming house, and that the persons found therein were there present for 
the purpose of gaming. 

APPLICATION under s. 435 of the Code of Criminal Procedure (Act X 
of 1882). 

The accused, who were fourteen in number, were charged under ss. 4 
and 5 of Bombay Act IV of 1887, —accused No. 1 with keeping a common 
gaming house, aod aooused Nos. 2 to 14 with gaming in a common gaming 
house. 

• Criminal Revision No. 260 of 1896. 

(1) 12 B. 490. (2) 6 Q.B.D, 276. 
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180 6 On the night of the 31st August, 1896, all the accused except No. 1 

Nov * 26, w f. re found b . y the P° Ilce 1Q a cl osed room on the UDper storey of a house 

Criminal 4*1? 0110,0 W1 * dic u 9 * nd c ™ nes (shelIs) - and before them, 

n™ w f ^ he h0U8e was abtach0d a Hindu temple, of which accused No. 1 
REVISION. was fche pujan or ministranfc. 

Accused No. 1 was not in the house when the police appeared on the 
scene and arrested the other accused. 

The aoeusoJ were tried summarily under Cha D . XXII of the Code of 
Cnmma 1 Procedure (Act X of 1882) by the First Class [746] Magistrate of 
Dhandhuka. He held that the house in question was a common gaming 
house, and that all the accused except two were guilty of the offences 
charged, and he sentenced them to pay fines varying from Rs. 10 to 40. 

f g al . D st these convictions and sentences, the twelve accused applied 
to the High Court under its revisional jurisdiction. 

Naqindas Tulsidas (with Ganpat S. Bao), for accused. 

Kao Saheb Vasudev J. Kirtikar, Government Pleader, for the Crown. 


JUDGMENT. 

PER Curiam.— No doubt, as held in Criminal Ruling No. 9 of 1896, in 
“®7 e . nce of evidence that a house is used for profit or gain, it cannot be 
held to be a common gaming house as defined in the Bombay Prevention 
o am mg Ac«, 1887, s. 3. In the present case, thirteen persons were 
found in a room in the upper storey of the house in question, sitting in a 
circle, gambling with dice, and having a quantity of cowries and money 
before them. Section 7 of the above quoted Act enacts that this shall be 
evidence, until the contrary is made to appear, that the room is used as a 
common gaming house, aDd that the persons found therein were there 
present for the purpose of gaming. The criminal ruling, therefore, has no 
application to the facts of the present case, and we see no reason to inter- 
fere with the conviction of the applicants 2 to 12. Applicant 1 is convicted 
un er s. 4 of the Act. But she was not in the room, and the Magistrate 
ose not record aDy finding that she is the owner or occupier of the house 
or room, but merely that her daughter was sitting outside the door, which 
was chained. In her case we reverse the conviction and sentence. 


22 B. 746. 

APPELLATE CRIMINAL. 

Before Mr. Justice Parsons and Justice Ranade. 

Queen-Empress v. Ross.* [3rd December, 1896.J 

Police— Bombay District Police Act (IV of 1890), s. 47— Right of the police to have free 
access to a place of public amusement or resort — Race-course enclosure. 

Races were held in a certain enclosed ground at Poona whioh belonged to the 
Military authorities, and was lent for the purpose to the Western India Turf 
[747] Club. The part of the ground to which the publio were admitted, was 
fenced in by ropes, and soldiers were stationed at intervals to prevent any persons 
entering or leaving the enolosure otherwise than through the passages provided 
for the purpose. The inspector of polioe, who was present on duty in that oapaoity, 
contrary to the regulations prescribed by the’stewards of the raoes crossed over the 
fenoing rope3 into the enolosure instead of going in by the regular entrance. This 
was reported to the honorary secretary of the olub, who bad general obargeof the 


* Criminal Appeal No. 852 of 1896, 
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arrangements. He sent for the inspector, and after an interview with him ordered 
two soldiers, who were in attendance to keep order, to put him out of the enclosure. 
They aooordingly did so. laying hands on him in the first instance, but immedi- 
ately, at his request, letting him go and merely escorting him outside. He 
thereupon under s. 353 of the Penal Code (Act XLV of 1S60) oharged the secretary 
of the club with using criminal foroe to a public servant in the exercise of his duty. 

Held, that the offence had been committed. Under s. 47 of the Police Act (Bom. 
Act IV of 1890) the police had a right of free aocess to the race-oourse. 

Appeal from the order of A. R. Bonus, Divisional Magistrate, First 
Class, Poona. 

The accused (.Captain Ross) was the honorary secretary of the 
Western India Turf Club. At a race meeting held at Poona in August, 
1896, under the auspices of the club, on enclosed ground lent for the 
purpose by the Military authorities, Captain Ross caused Inspector Fleming, 
a police officer who had (as was alleged) infringed the regulations, to be 

removed from the racing enclosure. 

Inspector Fleming thereupon charged Captain Ross with using 
criminal force to a public servant in the execution of his duty. 

The Magistrate found him guilty and under s. 353 of the Penal Code 
(Act XLV of 1860) sentenced him to a fine of Rs. 51. 

The facts of the case, and the points raised in defence, appear from 
the following extract from the judgment of the Magistrate: — 

“ This case has arisen out of an incident which occurred at the last 
Poona sky races meeting. There were four days’ racing, the last day 
being August llt'h. Police Inspector Fleming was the police officer on 
duty in immediate charge of the Civil Police, and on August 11th he came 
into the first enclosure over the ropes which were used to fence the 
enclosure, passing through the picket of soldiers who were stationed along 
the ropes to prevent people from entering, and (as some witnesses add) leav- 
ing the enclosure otherwise than by one of the regular entrances provided. 
This entry being reported to Captain Ross, who at that time was the 
honorary secretary of Western India Turf Club, under the [748] auspices 
of which club the race meeting was held, he sent for Inspector Fleming, 
and the interview between them ended in Captain Ross directing two 
soldiers of the Royal Irish Rifles to put Inspector Fleming outside the 
enclosure. The men took hold of Inspector Fleming, then let him go at 
his request, and escorted him outside the enclosure. These are the 
undisputed facts of the case, and on these facts a charge of using criminal 
force to a public servant in the execution of his duty has been framed 
against Captain Ross. 

“ The facts stated beiog admitted, or at any rate not disputed, the 
burden of proof that he is exculpated rests on Captain Ross ; and to 
establish that exculpation the solicitor for the defence has raised several 
issues which it is the duty of the Court to consider and adjudicate upon. 
These issues are partly issues of law and partly issues of fact. They may 
be stated as follows : — 
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" (1) The race-course enclosure was not a place to which under s. 47 
of the Bombay District Police Act of 1890 the police had right of free access. 

“ (2) If it was, Inspector Fleming was bound to observe the rules and 
orders made by the stewards of the Western India Turf Club through their 
secretary and agent Captain Ross, one of which rules and orders was that 
no one was to be admitted to the enclosure over the ropes. 

" (3) The race-course enolosure was not a place of public resort which, 
ander s. 51 of the Act mentioned, the police might enter without a warrant. 
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(4) If it was, Inspector Fleming was bound by the rules and 
orders made by a person lawfully authorised — in this c;ise Captain Ross 
ss honorary secretary of the Western India Turf Club— one of which was 

the order already referred to As regards the first issue, 

Mr. Binder has stated that he is not prepared to admit that the enclosure 
Criminal, a public place for the purposes of s. 47 of Act IV of 1890 (Bombay). I 

22 d ° n0t SG9 tbafc ° n race days ifc . can P° ssib, y he he ' d D0fc t0 be such a place 

as is contemplated by the section. It is a place to which, in this case, the 

public were invited by advertisement in a newspaper ; it is, I hold, a place 
of public amusement. It may be the case, as stated by Mr. Burder, that 
the enclosure is a part of the ground under the control of the Military 
authorities, and by them handed over to the Western India Turf Club 
on certain conditions. That does not, I consider, exclude the enclosure 
from the operation of s. 47 of Bombay Act IV of 1890 when the public 
are admitted thereto on payment of entrance money or otherwise. Lords' 
cricket ground in London is, I believe, the property of Marylebone Cricket 
Club ; The Empire Theatre iu London is the property of a limited com- 
pany ; Goodwood racecourse is the private property of an individual as 
far as I know ; but when these places are respectively used for cricket 
matches, theatrical performances or race meeting, they become places of 
public amusements, and if they were situated in the Bombay Presidency, 

I should consider them within the purview of s. 47 of Act IV of 1890 
(Bombay). That is my view as regards the race-course ground stand and 
enclosures managed by the Western India Turf Club. 

[749] ‘ The question of free access to the enclosure may conveniently 
be considered in connection with the second issue. It is stated by 
Captain Ross that he informed Inspector Fleming that the whole of the 
side of enclosure where the ropes were, would be guarded by military picket, 
that he (Captain Ross) directed the picket to let no one pass except through 
the gates, that Inspector Fleming was distinctly told that there would be 
no ingress or egress except through the gates (Ex. 11). Iospeoter Fleming 
states that Captain Ross said that he was going to have soldiers to prevent 
people entering over the ropes and tha^ Captain Ross may have said that 
no persons would be allowed to enter except by the gates (Ex. 4). Several 
of the men who were on picket duty depose to having received orders not 
to allow any one to enter the enclosure over the ropes. That such orders 
were issued is, I think, proved ; and it remains to be considered whether 
they were rules by which Inspecter Fleming was bound, and whether 
they contravened the statutory right of Inspector Fleming to free access 
to the enclosure. I hold that Inspector Fleming was not bound by those 
rules and that they did contravene the right referred to. Section 47 of 
Act IV of 1890 speaks of rules and orders lawfully made. The District 
Superintendent of Police in his evidence states that he considers these rules 
and orders to be in this case the rules and orders made by the Western 
India Turf Club authorities for the regulation of the ‘ internal economy ’ of 
the enclosure. He considers that the orders as regards the non-entry of the 
public over the ropes were ‘ not legal ; ’ and in answer to questions gives 
several other opinions about rules which either were or might be promulgated 
by the authority of the stewards of thoWestern India Turf Club. These views 
of Mr. Kennedy are hardly relevant, it being the Court’s duty to decide on 
the matter. Mr. Little, Solicitor for the Crown, has urged that 
Mr. Kennedy by the word 1 legal ’ meant ‘ having the force of law’; \o) tha 
the rules and orders referred to in s. 47 refer to rules and orders ma e 
under s. 39 of the Act, — leaving it to be inferred that as no rules and orders 
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were issued by the District Magistrate in this instance, the police remain- 
ed unfettered by any such rules or orders. I do not consider it necessary 
to disouss point (a), and I am not prepared to restrict the rules and orders 
mentioned in s. 47 to those mentioned in s. 39. I hold that rules and orders 
lawfully made ’ means rules and orders made under some express author- 
isation of law. I know of no law so authorizing the stewards of the CRIMINAL. 
Western India Turf Club, and if it were intended that such a body when “ 

admitting the public to the premises controlled by them should be em- 
powered to restrict the right of entry of the police to such premises. I con- 
sider that the Act would have said so in definite terms. If such a power be 
now conceded, the whole of s. 51 of the Act is nullified. Suppose for instance 
that the inspector from outside the ropes had seen a man inside the enclo- 
sure pick a pocket and then try to sneak quietly away on the far side of the 
enclosure, would it be seriously contended that the inspector was by the 
stewards' rule precluded from crossing the ropes and taking the shortest way 
to the offender to effect his arrest. Hardly I imagine. But if the inspector 
[750] might cross tbe ropes in this particular instance in the exercise of 
his duty, be might also cross them for the purpose of exercising supervi- 
sion and keeping order. No distinction in urgency can be recognized. I 
hold that Inspector Fleming had an absolute right to enter tbe enclosure 
by crossing the ropes, and that any rule or order to the contrary made by 
the stewards of the Western India Turf Ciub or their secretary was an 
illegal infringement of the right of free entry conferred by s. 47 of the Act. 

Tbe question which has been suggested, whether the erection of a high 
fence round the enclosure would obstruct the police, is beside tbe point ; 
as a fence is not a rule or order, and if the police saw reason to climb 
over it in the execution of their duty, they would, I hold, be justified in 

doing so. 

“ Issue (3) can be disposed of at once for the reasons stated in connec- 
tion with issue (1). I hold that on race days the enclosure is a place of 
public resort within the meaning of s. 51. If it was not, it would be 
unnecessary to post a picket to prevent tbe public from entering without 

tickets. 

“Issue (4) can also be briefly dismissed. I hold that a person lawfully 
authorized’ means a person authorized by some express provision of law; and 
does not include the stewards or honorary secretary to the Western India 
Turf Club. My reasons for this opinion are set forth in the discussion of 

issue (2) . I find Captain Ross guilty of 

the charge framed against him. The question of sentence can be briefly 
disposed of. The offence was a very trifling one; in fact, almost technical. 

As between man and man, it would be sufficiently punished with a simple 
fine. But the question really at issue is the right of tbe stewards of the 
Western India Turf Club to place restrictions on the powers claimed for 
the police on the authority of Act IV of 1890 (Bombay). That question 
is one to which I understand both sides desire a definite answer from a 
higher Court ; and I, therefore, pjass the lightest sentence which will 
allow of an appeal. 

“ The order of the Court is that Captain Ross do pay a fine of Rs. 51 
(fifty-one), or, in default, suffer simple imprisonment for seven days.” 

From this decision Captain Ross appealed to the High Court. 

Macpherson with Messrs. Crawford Burder & Co. for the appellant. 

Rao Bahadur V. J. Kirtikar, Government Pleader, for the Crown. 
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JUDGMENT. 

Parsons, J. — This appeal has been very properly confined So, and 
argued upon, the ourelv legal question, namely, whether the police had a 
right to tree access to the enclosed ground on which the Western India 
Turf Club held a race meeting on the 11th August last. 

[75 1 3 The facts as set out by the Magistrate in his judgment are 
that the public were invited by advertisements in the newspapers, &c., to 
the race meeting, and that the public generally were admitted to the 
enclosure on payment of varying amounts, and it is conceded that the 

meeting falls within the definition contained in s. 47, Bombay Act IV 
of 1890. 


The argument on behalf of the appellant is directed to show that 

under no section of the said Act was a right of free access given to the 

police to such a meeting under the circumstances of the present case. 

Sections 39 [in), 47, 51, and 53 of the Act were referred to as the only 

sections in the Act affording a posssible justification of the claim for free 
access. 


. .P a . ^ ie °^ er s 'd6i ss. 47 and 53 were relied on as giving that right. It 
is sufficient for the purposes of this decision to consider s. 47. Sub-sec- 
tion 2 of that section gives the police free access to every public place of 
amusement, or to any assembly or meeting to which the public are invited, 
or which is open to tbe public for toe purpose of giving effect to the 
provisions ol sub-s. (1) and to any directiou made thereunder. In 
the present case, no directions were made. The Superintendent of Police 
says that he left the police arrangements to be made by Inspector Fleming. 
We must take it, therefore, that Inspector Fleming was in charge of the 
police arrangements, and that the duty which is clearly imposed on the 
police by this section, was entrusted to him. That duty, as expressed in 
the section itself, is preventing serious disorder or breach of the law, or 
manifest and eminent danger to the persons assembled.” It was argued 
for the appellant that until there was an apprehension of these things 
happening, the police would have no right of access, and that at a. 
respectable race meeting there could be no such apprehension, and that, 
therefore, until the things happened there would be no right of access, but 
this argument loses sight of the use of the word “ prevention.” There is 
always a possibility, even among the most respectable persons at a race 
meeting, of some such thing happening, and where on payment of a fixed 
sum the public are admitted there is still more chanoe of such a possibility. 
If, in order to prevent such a possibility becoming a certainty, — in other 
words, if, in order to prevent these things [752] happening, — the police- 
man in charge of tbe police arrangements should think it right to place 
police in various parts of the ground and himself go through these grounds 
to see that everything was going on satisfactorily, and that as far as he 
was concerned he bad done his duty of prevention, he would dearly be 
acting within the powers given by this section. It is certainly not for 
this Court or for any Court to dictate to the police the precise amount of 
authority they shall exercise within the discretionary power given them 
by the law, or the precise time at which they shall commence to exeroise 
that authority. The prevention of the things specified in the section 
under discussion is left to them, and they are given the right of free 
access in order to effect that purpose. If the arguments for the appeff® 11 ^ 
■were correct, the Turf Club authorities could have ordered every policeman 
off the ground on the excuse that their servioes were not required at such 
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a respectable and well-oonduofced meeting where there was no apprehension 
of any disorder or breach o( the peace, or danger. It is, however, for the 
police authorities to determine the point, and having determined it one 
way it was not within the power of the Turf Club to ignore the decision 
aDd to treat the police as trespassers. We think the conviction right, and 

we dismiss the appeal. _ , . nQ 

RANADE, J.—I concur. Though the appeal was preferred under s. 4US, 

ol (6), the counsel for the appellant took no exception to the statement 

of facts as set forth in the judgment of the trying Magistrate, and the 

only point argued before us related to the question of law, whether or not 

the enclosure from which Inspector Fleming, the complainant, was removed 

forcibly bv the orders of Captain Ross, was or was not a place where the 

inspector had a right to remain in the performance of his duty as a police 

° ffiC0 It was contended by Mr. Macpherson that the same general law 
applied to policemen as to private individuals, except so far as any express 
statute conferred on a police officer a particular authority. to enter upon 
or remain on private property in the discharge of his duties Only four 

sections (ss. 39, 47, 51 and 53) of the Bombay Police Act, IV of 1890, were 
referred to in the course of the argument as conferring such special author- 
ity [753] but the counsel for the accused contended that Mr. Fleming 
was not protected by any of these sections in asserting bis right to remain 
within the enclosure when asked to go out. Section 39 CD. cl. (m), 
did nofc.it was urged, apply, because it presupposes the existence of rules 
and regulations made in that behalf by the District Magistrate, which was 
nofc the case here. Section 47 empowers police officers above a certain 
rank to give directions in the matter of fcbe admission of the public 
to places of public amusement, but it was urged that these directions 
have in view the prevention of disorder or breach of fcbe law, or of immin- 
ent danger to the persons assembled, which occasions did not exist or arise 
in the present case. Further, s. 51, cl. 2, also permits a police officer to 
enter places of public resort; but this, it was urged, he could only do for 
fcbe purposes specified in sub-section (1), which purposes are nofc alleged as 
justifications in the present case. Lastly s. 53 imposes a duty on police 
officers to keep order in places of public resort ; but it was urged that 
tbe enclosure was nofc a place of public resort in the same sense in which 
the places specially mentioned in the section are places of public resort, 

and, therefore, the section did nofc apply. 

The contentions on behalf of the appellant were thus either that the 
enclosure was nofc a place of public resort, or that there was no occasion 
for Inspector Fleming, as police officer, to remain within the place ic fche 
discharge of his duties, and that, therefore, his assertion of a right to stay 
within fche enclosure when bold to go out was unjustifiable, and his forcible 
expulsion was nofc au offence under s. 353 of fche Indian Penal Code. Ifc 
appears to me, however, that fche inspector had a full right, under 89. 47 
and 53, bo be present within the enclosure, which mu9t be held to be. for 
fche purposes of fche present inquiry, a place of public amusement or resort. 
It is admitted that the public were invited to fche place by newspaper 
advertisements and every one who had obtained a ticket could go to fche 
place. The levying of ticket fee3 could nofc make any difference. Wher- 
ever a large crowd of people assembles, and ifc becomes necessary fco make 
arrangements for their entry and exib and proper accommodation, fche police 
have a duty fco perform which they cannot forego. Though people going 
fco a public theatre pay, [754] for fche time bsing, for fche seats they oocupy,. 
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the theatre is none the less a place of public amusement and resort In 
the present case, the services of the police were specially indented for by 
the appellant as secretary of the club, and the club had no power to limit 
their functions to the place outside the enclosure. It is true special 
arrangements were made by the club to provide for the services of soldiers 
CRIMINAL, who aie called military police in the correspondence, but that circumstance 

22 B 746 , DOb GS ? n responsibility of the civil police authorities to keep order 

and prevent oreaches of the law. It was admitted that, if an occasion had 
arisen for the services of the civil police, they would have had a right to 
enter within the enclosure itself. If they could do so after disorder had 
biokoD out, it follows as a corollary that they had a right to remain within 
the enclosure to prevent such disorder or breach of law in anticipation, 
lhe fact appears to he that the stewards of the Turf Club admitted in the 
previous correspondence between the Secretary and the District Police 
Superintendent that Captain Ross had to a certain extent exceeded his 
authority in expelling the complainant from the enclosure in the way he 

did. lhe dispute would never have come before the Courts had Captain 

Ross expressed his regret more fully. There was a technical offence 

committed, and the Magistrate’s decision of the point of law involved 
appears to me to be correct. 


Appeal dismissed. 


22 B. 734. 

ORIGINAL CIVIL. 
Before Mr. Justice Fulton. 


Bho.tabhai Allarakhia and another ( Plaintiffs ) v. Hayem • 

Samuel {Defendant).* T22nd March, 1898, J 

Principal and agent— Liability of agent for rent— Honorary secretary to a school 
maintained by a foreign society— Contract Act (IX of 1872), s. 230— Ejectment- 
Notice to quit— Service of notice— Transfer of Property Act (IV of 1882), s. 106. 

The plaintiff sued the defendant to recover possession of a certain house in 
aD< ^ *° r arrears °f rent. The defendant pleaded that the house in 
1.795 j question was occupied by the Beni-Israel School of Bombay which was 
maintained by the Aoglo-Jewish Association of London, that he was honorary 
secretary of the school, and as such, and not in his personal capacity, had hired 
the house, and that be had never paid the rent or expenses of the 3ohool out of 
his own pocket. He contended that ho was not liable to be sued personally. 

Held, that the defendant was liable for the rent. There was nothing to show 
that the contract for the house was made on the personal credit of any one 
except the defondant. 

The notice to quit bad been sent to the solicitors of the defendant. It was 
contended that this was not sufficient service under s> 106 of the Transfer of 
Property Act (IV of 1882). 

Held , that the service was sufficient. 

Suit for possession of a house and for rent. 

The plaint; stated that on the 8th November, 1 897, the plaintiffs had 
purchased the house in question, the defendant being at the time a monthly 
tenant thereof. The defendant duly attorned to the plaintiffs. 

On the 28th December, 1897, the plaintiffs served a notice on the 
defendant to vacate on or before the 1st February, 1898, but the defendant 


• Suit No. 69 of 1898. 
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disregarded the notice and continued in occupation. The plaintiffs prayed 
for possession and for rent at the rate of Rs. 150 per month from the 8bb 
November, un to the 31st January, 1898, and for compensation for use and 
occupation subsequently to that date at the rate of Rs. 200 a month. 

In his written statement the defendant Btated that he was the 
honorary secretary of the B?ni-Israel School of Bombay, which occupied 22 B 7fl ^ 
the house in question, and that the said school was in charge of the 
Anglo- Jewish Association of London, which, out of its funds, paia the 
rent and all the expenses of the school - that in hiring the said premises e 
had acted as honorary secretary and not in his personal capo city; and that 
he had never paid the rent or expenses of the school out of his own rocket. 

He submitted that he was not. liable to be sued personally forth© said rent. 

He also alloyed I hat (he notice to quit had not beeD served U'^d nun 
as required by s. 106 of the Transfer of Property Act (IV of 1882) and 
that the notice was, therefore, not a legal notice, and he brought into 
Court Rs. 565, being the rent due at [756] Rs. 150 per month which he 

contended was all the plaintiff could claim. 

At the hearing the following issues were raised 

(1) Whether defendant is personally liable to the plaintiffs and whether 
the plaintiffs have any cause of action against him personally? 

(2) Whether defendant received legal notice bo quit? < 

(3) Whether, having regard to the payment into Court, plaintiffs are 

entitled to anv and what relief against the defendant ? 

Inverarity , for the plaintiffs.— The defendant, if merely an agent of 
the London Association, is an agent of a foreign principal, and as such 
liable. The plaintiffs had no notice that he was merely an agent. The 
notice to quit was served upon his solicitors, and that is sufficient under 

s. 106 of the Transfer of Property Act (IV of 1882). 

Lowndes, for defendant.— The plaintiffs baa full notice that the 

defendant was merely an agent. The Bombay Branch of the London 
Association is liable and not the defendant. As to service of notice, s. 10b 
of the Transfer ot Property Act (IV of 1882) is clear. 

The following authorities were cited : — As to the liability of an agent, 

Dutton v. Marsh (1) ; In re New Fleming Spinning and Weaving Go. ,2) ; 

Farhall v. Far hall { 3); Burls v. Smith (4). Storey on Agency, s. 285; 

Dalv's Law of Clubs and Voluntary Associations. As to service of notice, 

PapiUon v. Bruntcn (5) ; Prior v. Ongley (6) ; Jogendro Chunder v. Dwark- 
nath Karmokar (7). 


JUDGMENT. 

PULTON, J. — On the first issue I find in the affirmative. Assuming 
that the former owner when be let the premises to the defendant knew 
that the latter was the honorary secretary and treasurer of a school 
committee (which is very possibly the case) still there is nothing to show 
that the contract was made on the personal credit of any one except the 
defendant. A fluctuating body like the committee of a society or school 
cannot contract;, though the individuals composing it may do so. Here 
[757] it is not alleged that* any single individual was named as having 
authorized the amount, and to this day we do not know who were the 
members of the committee in question and in what way (if at all) they 
signified their assent to the tenancy accepted by the defendant. Primes 


(1) L.R. 6 Q.B. 361. (2) 4 B. 275. (3) L.R. 7 Oh. 123. 

(5) 5 H. & N. 618. (6) 10 O.B. 26. (7) 16 0. 681. 
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1898 facie . looking to the forms of receipt which the defendant accepted, I 

March 22. should say he contracted in bis own name, but whether he did so or not 

Ortc fMAT ^ he , Ca9e se9m9to fal1 under s - 230 of r 'he Contract Act, no principal being 

disclosed. Mr. Lowndes argued that a decision on this issue against the - 
CIVIL. defendant would render precarious the position of hooorary secretaries of 

22 B 751 ch aritable institutions in general. I do not think that is the case. If 

secretaries of voluntary societies make contracts without disclosing the 
names of the persons under whose authority they are acting, they of 
course render themselves liable for the performance of the contracts they 
have made, but in practice no real difficulty usually occurs; for the 
committees of the institutions concerned would, as a rule, naturally feel 
bound, in honour, to indemnify their officers, and would, in so far as they 
had authorized the contract, be equally bound to them inlaw. 

On the second issue it appears to me that the notice to quit sent to 
Messrs. Craigie, Lynch and Owen is sufficient. Either the case falls under 
a. 106 of the Transfer of Property Act, or it does nod. If there is no 
custom taking the case out of the section it is quite clear, from the defend- 
ant s evidence, that the notice was delivered to him more than fifteen 
days before the end of January. It was sent to his solicitors, who handed 
it over to his brother, who in turn passed it on to him within a few days. 
There can, I think, be no doubt that the notice was in the defendant’s 
ha-nds before the loth January, and if so, the wording of 8. 106 was com- 
plied with. The notice was delivered to the defendant personally. 

I am asked to say that it was nob delivered to the defendant perso- 
nally, because it was nob placed in bis bands by the plaintiffs or 
tbeir agent. . But I could not so deoide without adding words to the 
section, which does not determine by whom delivery must be made. 

So long as the notice is delivered by some one to the defendant, 
the literal terms of the section are complied with and also, I think, 
[758] its intention, which is simply to secure due notice to the tenants. 

I cannot see what difference it makes whether a notice is given, in the 
first instance, to the solicitors and by him conveyed through a relative 
or servant to the tenant, or whether it is given direct to the tenant by the 
lessor in the first instance. In both cases it is either eventually or directly 
delivered to the tenant personally and that is all that the language or the 
spirit of the section requires. To accept the argument put forward for 
the defence it seems to me that I should have to alter the wording of the 
section, and that in doing so I should clearly be defeating its inten- 
tion. 

On the other hand, if, as seems very probable, the oase does not fall 
under s. 3 06 owing to the existence of a local custom requiring a month’s 
notice in the case of bungalows and bouses of which the rent is paid 
monthly, it seems equally clear that the notice of the 28th December wa9 
sufficient. It was given to Messrs. Craigie, Lynch and Owen, who did 
not disclaim authority to act for the defendant, and who caused it to be 
conveyed to the defendant. They had a few days before written to the 
plaintiff on the subject, and as a matter of fact they did communicate 
the notice to the defendant, though possibly not till after 1st January. 

In these circumstances, then, there is, I think, a presumption that they 
had authority to receive the notice (see Prior v. Ongley)( 1), and consequently 
the question whether they actually sent it on in time to the defendant, 
does not arise — Tanham v. Nicholson (2). 


(1) 10 C. B. 25. 


. . (2) L. B. 6 H. L. 661. . 
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I pass a decree for plaintiffs in terms of paras. 1 and 2 of the 
prayer of plaint and for compensation at the rate of Rs. 150 per month 
for the use and occupation of premises from the 1st February to the day 
of receiving possession. I do not think it proved that at the present 
time plaintiffs could have got a higher rent than what they were receiving 
from defendant. Defendant to pay costs of this suit. 

Attorneys for the plaintiffs. — Messrs. Framji and Dinshaw. 

Attorneys for the defendant. — Messrs. Ardesir , Hormasji and Dinsha. 
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Original 

Civil. 

22 B. 75i. 


22 B. 789. 

[789] CRIMINAL REFERENCE. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

Queen-Empress v. Kalu Dosan.* [10th December, 1896.] 

Criminal Procedure Code ( Act X of 1882), s. 412 — Appeal from a conviction by a 
Magistrate, other than a Presidency Magistrate , where accused pleads guilty— Appeal. 

The aocused pleaded guilty to a charge of kidnapping from lawful custody, and 
was thereupon convicted by a Magistrate of the First Class and sentenced to 
four months’ rigorous imprisonment and a fine of Rs. 20. The accused appealed 
and iD appeal denied that he had committed the effence. The Sessions Judge 
was of opinion that, as the accused bad pleaded guilty at the trial, he had no 
power to deal with the appeal, except as regards the amount of punishment 
awarded. He, therefore, referred the case to the High Court. 

Held, that the Sessions Judge was competent to deal with the whole appeal. 
Section 412 of the Criminal Procedure Code (Act X of 1882) had no application. 
That section provides for convictions by Courts of 8ession or Presidency 
Magistrates only, and the exception is not only as to the extent but also as to 
the legality of the sentence. 

Reference under s. 438 of tbe Code of Criminal Procedure (Act X 
of 1882). 

The accused was charged with the offence of kidnanping from lawful 
guardianship under s. 363 of the Indian PeDal Code (Act XLV of 1860). 

The accused pleaded guilty, and was convicted on bis own plea by the 
First Class Magistrate of Ahmedabad and sentenced to rigorous imprison- 
ment for four months and to pay a fine of Rs. 20. 

The acoused then appealed to the Sessions Judge, and in appeal 
denied that he had committed the offeoce. 

The Sessions Judge was of opinion that the conviction was illegal; 
but as the accused had pleaded guilty at tbe trial, he held that he had no 
power to deal with the appeal except as regards the amount of the punish- 
mentawarded. 

He, therefore, referred tbe case to the High Court under s. 438 of the 
Code of Criminal Procedure (Act X of 1882). 

[760] The reference came on for hearing before a Division Bench 
(Parsons and Ranade, JJ.). 

There was no appearance for the Crown or for tbe accused. 

ORDER. 

PER Curiam. — We return tbe appeal to the Sessions Judge for 
him to dispose according to law. We do not understand what he means 


B XI— 187 


■ Criminal Referenoe, No. 131 of 1896. 
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by saying that he cannot deal with the appeal except as regards the 
amount of punishment. Section 412 of the Criminal Procedure Code 
provides for convictions by Courts of Session or Presidency Magistrates 
only, and the exception is not only as to the extent but as to the legality 
of the sentence. 

Case remanded. 


22 B. 760. 

CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

Queen-Empress v . Hanma.* [10th December, 1896.] 

Criminal law - Piaclice — Procedure — Sentence — Enhancement of sentence'- Power of 
appellate Court— Conviction and sentence on two s c parate charges— Retention of 
sentence where conviction on one of the charges is reversed 

Where an accused person is convioted and sentenced on two separate charges, 
the appellate Court has no power, in appeal, to maintain the whole 96 Dtenoe 
when it reverses the conviction on one of the charges, as to do so is, in effect, to 
enhance the senteuce. 

[F., 30 M. 48 = 5 Cr. L J. 88 = 1 M.L.T. 403 (404); R.. 6 Cr. L.J. 43 = 3 N.L.R. 67 
(69); 11 Cr. L.J, 483 = 7 Iod. Cas. 415 = 3 M.L.T, 177,] 

The accused was convicted by the Second Class Magistrate of Belgi 
of the offences of theft and mischief by killing, &c., cattle under sa. 379 
and 429 of the Indian Penal Code (Act XLV of 1860) and sentenced to 
one month’s rigorous imprisonment for each offence. 

On appeal, the District Magistrate of Bijapur convioted the accused 
of the offence of mischief only under s. 429 of the Indian Penal Code, but 
upheld the whole sentence of two months’ rigorous imprisonment. 

The High Court sent for the record of the case under s. 435 of the 
Code of Criminal Procedure (Act X of 1882). 

OPINION. 

[761] Per Curiam. — In this case we do not interfere, as the sen- 
tence ha9 expired, but we would point out to the lower appellate Court that 
it had no power to maintain the whole sentence when it reversed the convic- 
tion on one of the charges, such a maintenance being an enhancement of 
the sentence (see Criminal Ruling No. 41 of 1892). 
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APPELLATE CIVIL. 

Before Sir G. F. Farran, Et Chief, Justice , and Mr. Justice Candy. 


Anandrao BABAJI Barve ( Original Plaintiff), Appellant v. 

DurgaBAI and others ( Original Defendants), 

Respondents .* [24th June, 1897. j 

• Transfer of Property Act (IV of 1882;. a. 135 — Assignment of mortgage by mortgagee— 
Suit by assignee— Payment into Court by defendants (representatives of mortgagor) 
of price paid to the assignor ( mortgagee ) without admitting the mortgage or assign- 
ment— Interest— Payment in grain— Damdupat. 

In a suit by the assignee of a mortgage to recover the amount due on it, the 
defendants (who were representatives of the mortgagor) without admitting the 
mortgage, or that anything was due under it, paid into Court the amount which 
the plaintiff had paid for the assignment with interest and expenses, but said 
that they did not admit the assignment to the plaintiff or the assignor’s right to 
the mortgage, but that they were willing that the amount should be paid to the 
plaintiff it he proved that he was the person entitled to recover the mortgage debt. 

Held, that the plaintiff was entitled to recover the whole amount legally due 
on the mortgage, and that s. 135 of the Transfer of Property Act (IV of 1882) did 
not apply. Payment into Court under suoh ciroumstances was only a conditional 
tender and such a conditional tender is not a payment under the section. 

Held, also, that the rule of damdupat applied to the mortgage, the advance 
having been in cash, although the incerest was to be paid in grain. 

Second appeal from tbe decision of J. Fifczmauriee, District Judge 
• of Thana, varying the decree of Rao Saheb G. V. Saraiya, Subordinate 
Judge of Bassein. 

Suit by the plaintiff as assignee of a mortgage. The mortgage had 
' been executed od the 12fch January, 1880, by Balkrishna N. Vartak and 
Narayan Balkrishna Vartak to one Parashram Sadasbiv, whose grandson 
Balkrishna assigned it to the plaintiff. The deed provided [inter alia) 
that twenty maunds of paddy [762] should be delivered annually to tbe 
mortgagee as interest on the sum lent. The plaintiff alleged that no part 
■ of the debt had been paid, and now sued the defendants, who were the heirs 
of the mortgagors, to recover Rs. 250 as principal and Rs. 490 as interest. 

The defendants did not admit the mortgage or the assignment, or that 
.anything was due. They pleaded that they had no notice of the assign- 
ment as required by bs. 131—133 of the Transfer of Property Act (IV of 
1882), and they alleged that the only consideration paid by the plaintiff for 
the assignment was Rs. 200. They accordingly paid that sum into Court 
together with Rs. 3-6-0 as interest and Rs. 3-10-0 as expenses, in all 
Rs. 207, which they submitted was what tho plaintiff was entitled to in 
case he should prove his right under the mortgage, having regard tos. 135 
of the Transfer of Property Act (IV of 1882). 

The Subordinate Judge passed a decree for tbe plaintiff for Rs. 670, 
holding that the plaintiff was entitled to the full amount of the mortgage- 
debt and not merely to the sum which he had paid for the assignment. 
He also held that the rule of damdupat was not applicable to the case, as 
the interest was to be paid in grain and not in cash. 

On appeal, the Judge varied the decree and awarded only Rs. 207 to 
the plaintiff, bolding that 5. 135 applied and that payment of that sum 
into Court was sufficient under the section. 


* Seoond Appeal, No. 624 of 1896. 
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1897 The plaintiff preferred a second appeal. 

June 24. N. G. Ghandavarkar, for appellant. — The plaintiff is entitled to the- 

whole mortgage-debt which lie purchased. Section 135 does not apply 

Appel- to this case. Tha>t section applies only when an unconditional payment- 
LATE is made. Here the payment made by the defendants was not uncondi- 
ClVIL. tional. It was not made to the buyer, but into Court, and the defendants 

contested the assignment and the plaintiff’s right under the mortgage — 

22 B. 761. Vishnu v. Dagadu (1) ; Ehoshdeb v, Satar Mondol (2) ; Grish Chandra v. 

Kashisauri (3) 

[763] Ganesh K. Deshmukha, for respondents. — The payment into 
Court was sufficient, and 9 . 135 applies. The payment was not conditional. 
The plaintiff, of course, had to show his right to recover the money. The- 
execution of the mortgage was not contested. The defendants merely 
pleaded ignorance of the transaction. They had to protect themselves 
from liability to the mortgagee's heirs. The payment into Court was 
sufficient — Debendra Nath v. Pulin Behary (4). 

JUDGMENT. 

Farran, C. J. — Section 135 of the Transfer of Property Act has 
given rise to various different rulings in the High Courts. It is a sweeping 
and rather drastic section. It enables a person against whom an actionable’ 
claim exists, whether disputed or not, to free himself from his obligation 
for its fulfilment by paying to the assignee by purohase of the claim 
the price and incidental expenses of the sale with interest on the price 
from the day that the buyer paid it. The time within which an obli- 
gation when assigned can be thus got rid of, is not limited by the Act ; 
and hence payment into Court after suit brought to reoover the olaim 
has been held to fulfil its conditions if made before the claim is made 
clear by evidence and is ready for judgment — Muchiramv. Ishan Chundet 
(5) ; and the definition of an actionable claim is so wide that it has been 
held to extend even to a registered mortgage claim — Namdar Chaudhrx v. 
Ear am Raji (6) ; Muchiram v. Ishan Chunder (5) ; Russick Ball v. 
Romanath (7) ; Debendra Nath v. Pulin Behary (4). The latter case is 
an authority for saying that an offer or tender of the price and expenses 
with interest is sufficient though cot followed by a payment into Court. 

The Madras and Allahabad High Courts have even held that the 
assignee of an actionable claim is not entitled to recover in any case more 
than he has paid for the claim with interst and expenses Nilakanta v. 
Krishna, sami (8) ; Jani Bcgam v. Jahangir Khan (9). These decisions, 
however, have not found favour with the Judges of the Calcutta ig 
Court ; ana this Court, following their view, has ruled that the assignee 
plaintiff is entitled to [764] 

assigned to him unless the defendant actively avails himself o P 
visions of s. 135 of the Transfer of Property Act. We feel no doubt as to 

the soundness of that decision. , , , 

The question here is, whether what tbe defendants have 
equivalent to payment. They have (without admitting tbe wortg*ge-deM 
upon which they are sued in their representative capacity, or 
thing is due under it) brought into Court the amount whic ® k 

has paid for the assignment of the mortgage, but says that t y 


(2) 16 C. 436. 
(5) 21 C. 668. 
(8) 13 M. 826. 

1092 


(1) 19 B. 290. 
(4) 23 0. 713. 
17) 21 C. 792. 


(3) 13 0. 146. 
(6) 13 A. 316. 
(9) 9 A. 476. 



ANANDRAO BABAJI BARVE Vi DURGABAI 22 £Om. 765 




^admit that the plaintiff’s assignor was the person entitled to the mortgage, 
or the plaintiff’s assignment, and are only willing that the amount should 
be paid to the plaintiff if he proves to the satisfaction of the Court that be 
is the person entitled to recover the mortgage-debt. This tender by pay- 
ment into Court was, in fact, a conditional tender. 

In our opinion, a conditional tender such as this does not amount to 
a payment within the meaning of s. 135. Payment into Court, unless 
the plaintiff can take it out in satisfaction of his claim, is not payment 
at all. If the plaintiff had not shown that his assiguor was the person 
entitled to the mortgage, bis suit would have been dismissed with costs. 
The payment into Court did not shorten the trial in any respect except 
that it avoided the necessity of taking the mortgage account. It doubtless 
may in some instances occur that the obligee of an actionable claim does 
not know whether the assignee of the obligor of such claim has a good 
title to recover it or not. In such cases it may be difficult for the obligee 
to avail himself of the provisions of s. 135, but we do not think that such 
a consideration should lead us to hold, a9 the District Judge has done, 
that a conditional tender in the shape of payment into Court, coupled 
with a condition as to its payment to the plaintiff, is equivalent to pay- 
ment. The payment into Court in this case did not in the least shorten 
the trial. Issues were raised and the case was fought upon them, and it 
was only when the plaintiff obtained a certificate under Act VII of 1889, 
and proved his case, that a decree was passed in bis favour. 

[785] In the absence of a preamble it is difficult to determine what 
object the Legislature had in view in passing the section — what the mis- 
chief was which they sought to remedy. The word “ payment ” which 
they have used in the section cannot, as pointed out in Debendra Nath v. 
Pulm Behary (1), be read in its usual sense. To so read it would make 
the Act a dead letter. Under these circumstances one is perforce led to 
conjecture what the evil was which needed legislation of a somewhat novel 
and retrograde character to check it. If it was to put an obstacle in 
the way of assigning even undisputed registered mortgage claims and 
choses in action of every kind, the Madras rulings are without doubt best 
calculated to effect that purpose, but it is difficult to suppose that the 
Legislature had in view a purpose so opposed to modern ideas. If they 
desired to confer immunity upon debtors from paying the full amount of 
their debts, the same observation is applicable. If they intended bo 
diminish litigation, the ruling that a strict tender before suit followed by 
unconditional payment into Court, or unconditional payment into Court 
where tender before suit is impossible, is necessary in order to bring the 
obligee within the terms of the section, best effectuates the object of the 
Legislature. If the suit is to go on notwithstanding the payment, litiga- 
tion is nob avoided. If the Legislature had in view the ohecking of the 
■common Indian practice of buying up doubtful and disputed claims, the 
•definition of actionable claim in a. 130 is too wide and brings within 
the scope of the provision undisputed as well as disputed and doubtful 
•choses in action. 

We reverse the decree of the District Judge and restore that of the 
-.Subordinate Judge, but as we think that the rule of damdupat is applic- 
able to this mortgage— the advance having been in cash though the interest 
was to be paid in grain — with the variation that the interest must be 
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limited to the amount of the mortgage-debt, or Rs. 500 in all. There* 
will be the usual decree for sale in default of payment of that sum with, 
interest at 9 per cent, within six months of this date. Costs throughout* 

in proportion. 

Decree reversed. 


22 B. 766. 

[766] CRIMINAL REFERENCE. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

In re Limbaji Tulsiram and others.* [17th December, 1896.] 

Municipal Act, Bombay {Bombay Act III of 1888). s M-Continuing 

mcnt for such offences after a fresh conviction- Separate prosecution for continuing , 

the offence— Practice — Procedure. 

A Presidency Magistrate, having convicted certain accused persona and fined 
them under s. 471 of the City of Bombay Municipal Act iBombay Aot m o 
1888), proceeded in the same order, purporting to aot under the provisions 
a. 472, to fine them so much per day in oa9e they continued the oflence. 

Held, that the latter order was illegal under s. 472 of the Act ^ The iMflio “• 
requires a separate prosecution for a distinct offence, a .£ r0 ®®° . { dayg aD d 

charge must be laid for a specific contravention for: a specific [****** * *^ 0 * nt 
for which charge, if proved, the Magistrate is to impose a daily fi 
which is left to his discretion to determine. 

[F., 22 B. 841 (842) ; D., 7 C.W.N. 953 (858).] 

THIS was a reference under s. 432 of the Code of Criminal Procedure 
(Act X of 1882) by W. R. Hamilton, Presidency Magistrate. 

The reference was in toe following terms : , . 

“ In Municipal Case No. 883 of 1896. the Magistrate Mr • WeWfc- 

who was acting for me, fined one Limbaji Tulsiram on e 1888) 

her, 1896, for an offence under s. 257 of the Municipal Act (III oliuo 
The order is 1 Fined Rs. 5 and Re. 1 per diem until work completed. 

“ The municipality has now made a demand for paymen o 
daily penalty which they say amounts to Rs. 2, the work being P 
on the morning of the 11th September. , 

“ I have the honour to refer the legal question for tba ' av °° r f thia 
opinion of the High Court, whether I can enforce the payment ot 

daily penalty. . * 

^ ^ * 

" I have, therefore, the honour to refer the ques^o**. .^more parti- 
put above, for the consideration of the High Cour . number of 

cularly, as Mr. Webb has inflicted a daily Penalty m a la g ^ ^ 
municipal cases, and it is necessary to decide whether l ca 

payment of such fines.” in all the cases 

The High Court sent for the record and proceeding 

referred to by the Magistrate. . . , ^: qnoaa l before * 

[767] The reference came on for final hearing and P . 

Divisional Bench (Parsons and Ranade, JJ-) 

There was no appearance for either party. 


• Criminal Reference,. No. 127 of 1896. 
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Per CURIAM. — The Presidency Magistrate in these cases, haying 
convicted the several accused persons and fined them under the provisions 
of s. 471 of theCity of Bombay Municipal Act, 1B88, proceeded m the 
same order, purporting to act under the provisions of s. 472, to fine them so 
muoh a day in case they continued the offence. We think the latter order 
illegal. The section (472) provides that “ Whoever after having been con- 
victed of contravening any provision of any of the sections bere- 

jnbelow in this section mentioned * * * continues to contravene 

the said provision * * * shall be punished for each day that he con- 

tinues so to offend.” Clearly this necessitates a separate prosecution for 
a distinct offence, — a prosecution in which a charge must be laid for a 
specific contravention for a specific number of days, and for which charge, 
if proved, the Magistrate is to impose a daily fine of an amount which is 
left to him in his discretion to determine. The orders in the present cases 
are bad as being convictions aod punishments for offences which the 
accused persons had not committed, and with which they were nob and 
could not have been charged, at the time fcbe sentences were passed ibe 
effect of such orders would be to deprive the accused persons of the 
opportunity to deny the commission of the offence or plead extenuating 
circumstances, and to take away from the Magistrate, who might have 
afterwards to levy the fine, the discretionary power vested in him by law 
to determine the amount that should be inflicted after investigation of the 
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case. 


We reverse the orders in all the cases under revision. 


22 B. 768. 

[768] APPELLATE CRIMINAL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

Queen-Empress v. Khandusingh.* [17tb December, 1896.] 

Penal Code (Act XLV of i860), ss. 463 and 471— Using as genuine a false document. 

The accused applied to the Superintendent of Police at Poona for employment 
in the police force. In Bupport of hia application he presented two certificates 
which he 'knew to be false. One of these certificates was a wholly fabricated 
document, whilst the other was altered by several additions made subsequently 
to fcbe issue of the certificate. 

Held, that the acoused was guilty of oSeoces under 89. 463 and 471 of the 
Indian Penal Code (Act XLV of 1860). 

Appeal from the conviction and sentence recorded by G. C. Whit- 
worth, Sessions Judge of Poona. 

The acoused was charged, under s. 471 of the Indian Penal Code 
(Aot XLV of 1860), with using as genuine two certificates purporting to 
be signed by a public servant in his official capacity which he knew to be 

forged. 

The acoused was for three years a sapper in the corps of Bombay 
Sappers and Miners. He obtained his discharge from the corps on the 24th 
August, 1896. On the 4th September, 1896, he applied to the Police 


* Criminal Appeal, No. 346 of 1896. 
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Superintendent of PooDa for employment in the police force. He represent- 
ed that he had been havildar-major in the Sappers and Miners for nearly 
four years. 

In support of his application he produced two certificates, one 
purporting to be a certificate signed by Major O’Sullivan, Commanding 
iCRlMINAL. the Sappers ar.d Miners, and the other a discharge certificate partly in 

print and partly in manuscript, and signed by the same officer. 

Of these, the first certificate was a wholly fabricated document, whilst 
the discharge certificate was altered by the addition of the word “ havildar ” 
after sapper ” in two places, and also by the addition of the figure "9 " 
representing nine months, after the entry 3 years," which expressed the 
accused person s period of service. These alterations were made subsequent- 
ly to the issue of the certificate. 

[769] The accused was convicted bv the Sessions Judge of the 
offences charged, and sentenced to one year's rigorous imprisonment 
under ss. 466 and 471 of th6 Indian Penal Code. 

Against this conviction and sentence the accused appealed to the 
High Court. 

There was no appearance for the Crown or for the accused. 


JUDGMENT. 

Per Curiam. — This case is clearly distinguishable from Jan 
Mahomed v. Queen-Empress (1), where the intention was to produce a 
false belief that the accused was entitled to a certain dignity only. 
Neither is it similar to Imperatrix v. Haradhan (2), where the intention 
was to be permitted to sit for a certain examination. 

In the present case, the document was falsely made and used by the 
accused with the object of obtaining a situation in the police force at 
Poona. It was thus made and used with the intent to cause a person to 
enter into an express contract for service, that is, to engage the acoused 
as a police officer. The act, therefore, of the accused comes within the 
terms of s. 463 of the Indian Penal Code and is indeed the precise 
illus. (A) given in the Code under s. 464. 

The act of using such a document is punishable under s. 471. This 
is in accordance with the decision of the Calcutta High Court in the case 
of Abdul Hamid v. Empress (3) and of this Court in the case of Queen- 
Empress v. Vithal Narayan referred to with approval in the case of 
Queen-Empress v. Ganesh Khanderao (4) and reported as a note to that 
case. In the case of Queen-Empress v. Soshi Bhushan (5) that deoision 
was agreed with. 


(2) 19 0. 380. (8) 18 0. 849. 

(5) 15 A. 21Q. 


(1) 10 0. 584. 
(4) 13 B. 506. 
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QUEEN-EMPRESS V. BABAJI 


22 B. 769. 

CRIMINAL REFERENCE. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


Queen-Empress v. Babaji.* [28bh January, 1897.] 

Forest Act (VII of 1878), s. 78— Refusal to serve as member of a panch— Indian Penal 
Code {Act XLVof i860), s. 187. 

A person was convicted under s. 187 of the Indian Penal Code for refusing, 
when called on by a forest guard, to serve as one of a panch for [770] the purpose 
of drawing up a panchnama with reference to oertain wood alleged to have been 
' illegally cut in a reserved forest. 

Held, that the conviction was illegal. The accused was not shown to he one 
of the persons contemplated by the first three paragraphs of s. 78 (1) of the 
Indian Forest Act (VII of 1878), nor was the purpose for which he was called 
upon to give his assistance, one of the purposes mentioned in ols. <a) to (d) of the 
section. He was, therefore, not legally bound to assist the forest guard. 
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Reference under s. 438 of the Code of Criminal Procedure (Act X 

of 1882). • . 

The accused was called on by a forest guard to 9erve as a member of 

a panch appointed for the purpose of drawing up a panchnama with refer- 
ence to certain wood alleged to have been illegally cut in the reserved 
forest at Dbuwalwadi. The accused declined to attend. 

Thereupon the forest guard filed a complaint against the accused, 
under s. 187 of the Indian Penal Code (Act XLV of 1860), with having 
intentionally omitted to assist a public servant in the execution of his 
public duty when bound by law to give such assistance. Upon this charge 
the accused was convicted by the [771] Second Class Magistrate of Kore- 

gaon and sentenced to a fine of Rs. 5. 

The District Magistrate of Satara, being of opinion that the conviction 
was illegal, referred the case to the High Court, observing as follows 

“ The accused in the present case is not shown to be a person con- 
templated in the provisions of the first three paragraphs of s. 78 Act VII 
of 1878, and the purpose for which he was called upon to give his assistance 
is also not one of the purposes mentioned in els. (a) to id) of the same 
seofciou of the Indian Forest Act. Consequently, it is clear that though 
the guard was a public servant, the accused wa9 nob legally bound to assist 


• Criminal Reference, No. 2 of 1897. 

(1) Act VII of 1878, s 78: - 

“78. Every person who exercises any right in a reserved or protected forest, or 
•who is permitted to take any forest produce, or to cut and remove timbor, or to pasture 
cattle in such forest, and 

every person who is employed by any such person in suoh forest, and 

every person in any village contiguous to such forest who is employed by the Govern- 
ment, or who reoeives emoluments from the Government for services to be performed to 
the community, 

shall be bound to furnish without unnecessary delay to the nearest forest offioer 
or police officer any information he may possess respecting the commission of, or 
intention to oommit, any forest offence, and shall assist any forest officer or police officer 
demanding his aid — 

(o) in extinguishing any fire occurring in suoh forest ; 

(6) in preventing any fire whiohmay occur in the vioinity of suoh forest from spread- 
ing to suoh forest ; 

(o) in preventing the commission in suoh forest of any forest offence ; and 

(d) when there is reason to believe that any suoh offence haB been committed in 
«aoh forest, in discovering and arresting the offender. 

1097 
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him, and then even admitting that be intentionally omitted to give assis- 
tance, he cannot be convicted under s. 187 of the Indian Penal Code.” 

The reference came on for hearing before a Division Bench (Jardine 
and Raoade, JJ.). 

There wa9 no appearance for either party. 

JUDGMENT. 

Per Curiam : — For the reasons given by the District Magistrate, we 
set aside the conviction and the sentence passed upon the accused, and 
direct the return of the fine. 


Conviction set aside , 


22 B. 771. 

APPELLATE CIVIL. 

Before Sir C.F. Farran , Kt., Chief Justice and Mr. Justice Candy. 


Nandram ( Original Opponent), Appellant v. Babaji AND ANOTHER 
(Original Petitioners), Respondent .* [29bh June, 1897.1 

Mortgage Redemption — Decree for redemption within sir months — Expiration of six 
months without payment— Application oft>r expiration of six months to extend the 
time for redtmption— Practice— Procedure— Transfer of Property Act {IV of 1BS2) 
proviso to s. 93. 

In redemption suits the original decree (passed under s. 92 of the Transfer of 
Property Act, IV of 1882), is ODly in the nature of a decree nisi, and the order 
passed under s. 93 is in the Dature of deoree absolute. 

Under the proviso to s. 93 of that Act, an application to extend the time for 
redemption fixed by the original deoree may be made at any time before the 
decree absolute is mado. 

[F., 33 B. 293=10 Bom. L.R. 1057 = 2 Ind. Cas. 295; 3 Bur. L. T. 134= 8 Ind. Cas. 
961=5 L.B R. 219 ; 2 N. L ft., 137 ; Appr., 1A.L.J 300; R., 25 B. 101 ; 26 B. 
121 = 3 Bom. L. R. 554 ; 28 B. 102; 36 C. 122 = 8 C. L. J. 547 = 13 0. W.N. 36N. 
= 1 Ind. Cas. 780; 25 M. 244 ; 25 M, 300 (309) ; 3 Bur. L. T. 2 = 8 Iod. Cas. 
592 ; 16 C.P.L.R. Ill ; U B. R. (1897—1901) 582; 25 Ind. Cas. 752 ; D., 24 B., 
300.] 

[772] Second appeal from the decision of W. H. Crowe, District 
Judge of PooDa, confirming the order passed by Rao Saheb S. M. Kale, 
Subordinate Judge of Baramati. 

On the 27 1 h January, 1896, the plaintiffs (respondents) obtained a 
decree for redemption on payment to the defendant (opponent) of the 
mortgage-debt within six months and ordering that, in default of payment 
within that period, their right to redeem should be extinguished. 

On the 30th July, 1896, i.e., after the six months had expired, but 
before the final order under s. 93 of tbe Transfer of Property Act (IV of 
1882) was made, the plaintiffs (respondents) applied for an extension of 
one month for payment of the mortgage-debt. 

The opponent (defendant) resisted tbe application, contending (inter 
alia) that the plaintiffs ought to have paid the amount in the time ordered 
by the decree, and that not having done so their right to redeem was 
extinguished ; that the Court could not extend the time ; that he being in 
possession bad now become the owner of the property under the terms of 
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the decree ana was no longer the mortgagee and could not be deprived of 

the property. . 

The Subordinate Judge granted the application. 

On appeal by the defendant (opponent) the Judge confirmed the 
The defendant appealed to the High Court. 

Vasudev G. Bha.nda.rkar, for the appeUant (opponent).— The orde 
extending the time was in contravention of the decree If an extension 
was required, it ought to have been applied for before the six months had 
expired 9 Under this decree the plaintiffs were absolutely debarred of the 

right to redeem on the expiration of six months. : 0 to 

Balaii A. Bhagavat, for the respondents (plaintiffs).— The proviso to 
8 . 93 of the Transfer of Property Act (IV of 1882 does not require thatth. 
application should be made within the time mentioned m the decree. If 
good cause is shown, the time may be extended-Xhnara J«r»P v 
Govinda Kurup (1). It [773] is for the mortgagee to get the orde ^ 
absolute under s. 93. Until that is done, the time for payment may be 
extended. The Court has a discretion to extend time under s. yd. 

JUDGMENT. 

Parr AN, C. J.— On the best consideration which we can give to this 
question, we think that the court has power to give effect to the proviso o 
8 93 if the application for postponement is made at any time before the 
final decree-the decree absolute-is made. This construction of the 
section is clearly permissible, and it is, we think, the most reasonable and 
equitable one to adopt. Our ruling is also in accordance with the practice 

of the Court of Chancery in England. a 

The cases upon this subject will be found collected in Seton on 

Decrees (4th Ed ), Part IV, Gh. XXV, s. 4 ; and in Patch v. Ward (2) 
Bolt L.’ J , at p 212 says : “ I thick it useful to reter to the distinction in 
practice between asking for an enlargement of time for redeeming ^ 
mortgage before the day arrives, and asking to open a foreclosure after the 

order for foreclosure has been made absolute. I think it will 

be found that there is a clear distinction between the two classes of cases 
—that slight circumstances will induce the Court to enlarge the t me 
before the day arrives, but that after the order for foreclosure has been 
made absolute, it must be shown that the person who seeks to set it aside 
or to have it disregarded, fully intended and was prepared to pay 
money on the day, but was estopped by some accident from complying 

with the exigencies of the order.” . . , ■, 

To return to the section which we are considering. The original decree 
is, we think, only in the nature of a decree nisi as was held with regard to 
foreclosure decrees in Poresh Nath v. Bamjodu (3) and the order passed 
under s. 93 is in the nature of a decree absolute. See Ajudhia Pershad v. 
Baldeo Singh (A). Order confirmed with costs. 

Order confirmed. 
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[774] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

Bai Bapi [Original Plaintiff), Appellant v. Jamnadas Hathisang 
and ANOTHER (Original Defendants), Respondents * 

[5fcb July, 1897.] 

Wlll Z, C n7nT^i? n < ° f u i ll ~ De ^ est t0 a P 6r son with a direction that it should be used 

as bnng vague and 

A testator left a legacy to his wife in the following terras 

T " ? S ; 2, f°? t0 be credited iQ our shop in the name of my wife Bai Bapi. 

' G per ® ent - t0 ba P* ld to her every year. If in her lifetime she’ 

h»Mf “u® mo °7, to use in a good work (sara karri), it should be given to her,' 
but if she has not .aken n in her lifetime. Jamoadas and Bhagubhai are to dis- 
pose of it acoordiog to their own pleasuro after death.” 

that this wa3 not a bequest for good works (sara Team ), but a bequest to 
the testator s wife, with a direction to use it in good works (sara kam), and as 

mi u/ e 00 W! i S VOld for uncertainty she was entitled to the money as if the 
will had contained no such direction. 

[R ’ 3 1909 =^39 P Vr N 1907 3 ] ; 4 B ° m ‘ L ‘ R ’ 893 (9 ° 2) 1 75 P,R ' 1907 = 168 P - L ' R * 


Second appeal from the decision of G. McCorkell, District Judge of 
Abmedabad. 

The plaintiff sued to recover Rs. 2,000 together with interest tbereon 

under the will of her deceased husband. The will provided ( inter alia) as 
follows : — 

. 2,000. This amount shouid be credited in the shop of Bhagub- 

hai Hathisang in the name of my wife Bai Bapi. Its interest should be 
calculated at 6 per cent, per annum which should be paid to her every 
year. ^ But if in her lifetime she demands it for use in a good work (sara 
ham), it should be paid to her. But if she has not withdrawn the money 
m her lifetime, the said Jamnadas and Bhagubai Hathisang should after 
her death use the money according to their wishes.” 

The testator appointed Jamnadas and Bhagubhai Hathisang his 
executors and also residuary legatees. 

The defendants Jamnadas and Bhagubhai Hathisang pleaded that 
the plaintiff had no absolute right to the sum of Rs. 2,000, that they were 
willing to pay it to the plaintiff for the purpose of spending it in any good 

work, but not in order that she might give it away to her brother’s son, as 
she intended to do. 

[775] The Subordinate Judge awarded the plaintiff’s claim, holding 
that she was absolutely entitled to the legaoy. 

On appeal, the District Judge reversed the Subordinate Judge’s 
decree aDd rejected the plaintiff’s claim on the following grounds : — 

The present appeal turns on the interpretation to be put on the 
portion of the will leaving the legacy. That portion of the will must, I 
think, be interpreted as making a specific legacy to his wife of Rs. 2,000. 
But she can only obtain the money on the condition that she spends it on 
sara kam. Much argument has been wasted over the proper meaning to 
•be attached to these words. It appears to me that the meaning is quite 


* Second Appeal, No.[8769of 1896. 
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as vague as that to be attached to the words dharam or d h ar amada \ aod 
I am, therefore, of opinion that following the ruling in Devshankar v. 
Motiram (I. L. R., 18 B., 136) the bequest in favour of sara kam is invalid 
by reason of uncertainty. Such being the case, I am of opinion that the 
plaintiff can only claim to recover interest on the sum of Rs. 2,000 during 
her lifetime, and at her death the capital sum goes to the residuary 

legatees.” 

Against this deoision the plaintiff preferred a second appeal to the 
High Court. 

Ganpat Sadashiv Rao , for appellant. — The bequest is not in favour 
of sara kam (or good works) but to the plaintiff personally. It is not 
conditional but absolute. It is no doubt coupled with a direction that the 
plaintiff should be paid the whole sum of money deposited in her name if 
she required it for a good object. But that direction does not render the 
legacy void for uncertainty. The money is bequeathed absolutely, and 
the direction to apply it in a particular manner is inconsistent with the 
absolute gift and cannot he given effect to — 8. 125 of the Indian Succession 
Act ; see also Jarman on Wills, p. 854. The direction is, moreover, vague 
and uncertain, and, therefore, void# 

G. M. Tripathi, for respondents. — The legacy to the plaintiff is not 
an absolute unconditional gift. It was clearly the intention of the testator 
that his wife should enjoy the income of the fund deposited with the 
defendant’s firm, and that the corpus should be paid to her only if it was 
required for some good work. The gift was thus a conditional gift, and 
unless the condition is fulfilled, the gift cannot take effect. The plaintiff 
does not state for what purpose she wants the money. She does not specify 
any [776] good work for which the money is required. She is not, therefore, 
entitled to claim the corpus. Sections 118 to 123 of Act X of 1865 apply. 

JUDGMENT. 

PARSONS, J. — The plaintiff in this case is the widow and the 
defendants are the executors of ods Hathisang, who by his will left the 
plaintiff a legacy of Rs. 2,000 in these terms : — “ Rs. 2,000 to bo credited 
in our shop in the Dame of my wife Bapi. Interest at 6 per cent, to be 
paid to her every year. If in her lifetime, she demands the money to use 
in a good work ( sara kam) it should be given to her, but if she has not 
taken it in her lifetime, Jamnadas and Bbagubhai are to dispose of it 
according to their own pleasure after death.” Tne plaintiff sues now for 
the money, as the defendants (Jamnadas and Bhagubbai) refuse to pay it to 
her. They say that she does nob want it for a good work. The Subordinate 
Judge awarded the claim, holding that the expression “ sara kam” wis so 
vague and indefinite that the condition was invalid. The District Judge 
by some strange process of reasoning dismissed the claim, because he 
thought that the bequest in favour of sara kam was invalid by reason of 
uncertainty. There was, however, no bequest in favour of sara kam, the 
bequest was to the plaintiff, there was a direction only in favour of sara 
kam, and if that direction is void then the plaintiff is entitled to the 
money. In our opinion, the direction is void. It is nowhere expressed in 
the will what “ sara kam ” is, or wbo is to decide whether the purpose for 
which the plaintiff asks the money is sara kam or not. The defendants as 
residuary legatees would naturally say that nothing was sara kam. The 
whole thing is so vague and indefinite that it cannot be given effect to. 
The case seems to us to come within the class of oases provided for by 
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8. 125 of the Succession Act, X of 1865, and the plaintiff is entitled, in 
our opinion, to the money as if the will had contained no such direction. 

The amount due at date of suit is agreed to by both Courts, and we 
reverse the decree of the lower appellate Court and restore that of the 
Subordinate Judge. We award the plaintiff interest on the amount 
decreed at 6 per cent, from date of that decree to payment. Costs through- 
out on the defendants. The defendants can pay the costs out of the 
estate. 

[777] RaNADE, J. — The principal contention in this appeal relates 
to the proper construction of the will. Ex. 32, so far as it concerns the legacy 
left therein to the appellant. This portion of the will has been translated 
in the judgment of the lower appellate Court. It directs that Rs. 2,000 
should be credited in respondents’ shop in the name of tbe appellant, and 
interest should be paid to her every year at 6 per cent., and if appellant in 
her lifetime demands the money for any good works, the principal sum 
should be paid to her. If she does not withdraw the money in her life- 
time, the respondents should, after appellant’s death, use the money 
according to their pleasure. The Court of first instance held that tbe 
expression “ for good works ” was so vague that the condition was invalid on 
thegrouDd of its indefiniteness, and as the appellant was allowed full liberty 
to withdraw the whole sum, she was entitled to the money absolutely. 
In appeal, the District Judge held that the legacy was a conditional legacy, 
and that the condition about good works was not valid for reasons of 
uncertainty, and that the appellant could only recover the interest of 
the money, and not the principal. We feel satisfied that the construction 
placed by the District Judge upon the terms of the will cannot be support- 
ed. The bequest clearly falls within the class of bequests with directions 
as to application or enjoyment, and the principal intention of the testator 
was to bequeath absolutely Rs. 2,000 for the benefit of the appellant, who 
was his wife, and this gift was meant by him as a provision for her. The 
will shows clearly that this portion of bis estate was clearly separated by 
the testator from his other estate, and it was only on the default of the 
appellant to spend tbe money herself, that it was to become a part of the 
estate in the bands of the executors. The case thus falls clearly within 
the analogy of bequests referred to in s. 125 of Act X of 1865, and not of 
s. 127. There was no condition precedent in this case such as is con- 
templated in ss. 121 or 123. The mention of good works was not intend- 
ed to limit the absolute right of appellant to the money. It was only a 
direction, and not a condition precedent. Tbe same direction is contained 
in respect of another sum of Rs. 300 bequeathed to the respondents. The 
lower Court of appeal was certainly in error in thinking that this case fell 
within the class [778] of uncertain gifts referred to in Devshankar v. 
Motiram (1). Tbe bequest was not in favour of good works, but of the 
appellant, who was expected to spend tbe money on good works. 

The fact that tbe respondents have paid a large sum to the appellant 
under the terms of the will, both by way of interest and principal, with- 
out raising any objection on tbe grounds now urged by them, is also an 
additional reason for holding that they understood the gift to be absolu e. 
In their written statement they expressed their readiness to make over 
the money under certain guarantees to the appellant. On the whole, wn 
-must decide this issue in appellant’s favour, and against the respondents- 
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The only other point that now remains for consideration has reference 
to the oross objections put in by the respondents as regards the details of 
the payments made by them. There is no serious contest on that point, 
and we see no reason for disturbing the decision of the Court of first in- 
stance on that head. We reverse the decree of the lower Court, and 
restore that of the Court of first instanoe. 

Decree reversed. 
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APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Banade. 


NASSARVANJI Applicant ) v. Kharsbdji Dhunjishah and another, 

(.Opponents).* [12th July, 1897.] 

Civil Procedure Code ( Act XIV oj 1882), s. 25 — Transfer of execution proceedings— 
Insolvency -Of posing creditor — Opposing creditor’s right to apply for transfer of 
insolvency proceedings. 

The power of transfer given by s. 25 of the Code of Civil Procedure (Act XIV 
of 1892) extends to execution proceedings as well as to suits. 

An application to be declared an insolvent under the Civil Procedure Code (Act 
XIV of 1882) is a proceeding in execution, and as such can be made the subjeot 
of an order under s. 25 of the Code. 

A creditor who has received notice of an insolveooy petition, and whose name 
is entered on the record of the exeoution proceedings as an opposing creditor, is a 
[779] “party” within the meaning of s. 25 of the Code of Civil Procedure (Aot 
XIV of 1882j, and may apply for a transfer of the proceedings under the section. 

[R., 13 Ind. Cas. 542 ; D., 10 O.C. 139.] 

This was an application to the High Court under s. 25 of the Civil 
Procedure Code (Act XIV of 1882) for the transfer of certain execution 
proceedings. 

A decree having been passed against one Kharsedji Dhunjishah 
(opponent No. 1) in the Presidency Small Cause Court at Bombay it was 
transferred for execution to the Court of the First Class Subordinate Judge 
at Dhulia, and in execution thereof he was arrested at Dhulia on the 11th 
December, 1896. 

He thereupon applied to the Subordinate Judge at Dhulia to be 
declared an insolvent under the provisions of the Civil Procedure Code 
(Act XIV of 1882). 

Notices of this application having been issued to his creditors, the 
applicant Nassarvanji Sorabji, who was one of them, made the present 
application to the High Court for the transfer of the execution proceedings, 
including the insolvency application, from the Subordinate Judge’s Court 
at Dhulia to the Court of the Subordinate Judge at Poona. 

The grounds on which this application was made were (1) that Khar- 
sedji was a resident of Poona, (2) that most of his creditors who had claims 
against him to the extent of nearly Us. 39,000, were also residents of 
Poona, (3) that the whole of his immoveable property was situtae in 
Poona, (4) that he had fraudulently assigned this property to his relations 
with the object of delaying and defeating his creditors, and (5) that the 
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attendance of witnesses, &c., relating to this fraudulent transfer could not 
be procured at Dhulia without much trouble and expense. 

The High Court issued a rule nisi to the decree holder (opponent No. 2) 
and judgment-debtor (Kharsedji Dhunjishah, opponent No. 1) calling upon 
them to show cause why the execution proceedings should not be trans- 
ferred as prayed for. 

S. V. Bhandarkar, for Kharsedji Dhunjishah, the judgment-debtor 
(opponent No. 1), showed cause. — Tbe Court has no power to transfer 
execution proceedings. Section 25 of the Code of Civil Procedure applies 
only to the transfer of suits.” The section does not give the power 
to transfer execution proceedings, [780] which are treated throughout 
tbe Code as distinct from suits. Section 647 of the Code as amended by 
Act VI of 1892 does not apply to applications for execution of decrees. 
The Legislature has made no provision for transfer of execution proceedings 
from one Court to another— Kishori Mohun Settv. Gul Mohamed il). 

V. G. Bhandarkar , for the decree-holder (opponent No. 2). — We also 
object to the transfer. Assuming that s. 25 aoplies to execution proceedings, 
the applicant has no right to move for a transfer of this case. He is not 
a party to the execution proceedings ; he is neither the decree-holder nor 
the judgment-debtor. He is, therefore, not a ‘ party ’ within the meaning 
of tbe term as used in the section. 

Manekshah Jehangirshah, for the applicant, contra . — Section 25 of the 
Civil Procedure Code clearly extends to execution proceedings, as such 
proceedings are but a continuation of the proceedings in the original Buife. 
Section 647 of the Code as amended expressly says so. That being the 
case, this Court has the power to transfer the present case. The point is, 
moreover, covered by authority— Balaji v. Ranchoddas (2) ; Krishna v. 
Bhau,{ 3); Gaya Parshad v. Bhup Singh (4). As to the applicant’s right to 
move the Court under s.25 of the Code, he is already served with a notice of 
the insolvency apolication, and his name is entered on the record as an op- . , 
posing creditor. He is, therefore, aparty within the meaning of the section. 

JUDGMENT. 

PARSONS, J. — In execution of a decree of the Bombay Court of Small 
Causes transferred to the Court of the First Class Subordinate Judge at 
Dhulia the judgment-debtor was arrested by order of the latter Court. 
Thereupon he applied to it to be declared an insolvent. 

The applicant, who is one of tbe creditors on whom notice was served, 
has now moved this Court to transfer the whole of the execution proceedings 
including the insolvency application, to the Court of the First Class 
Subordinate Judge at Poona. Very good cause has been shown for 
the transfer : for instance, creditors of the judgment-debtor to the amount 
of some 39,000 rupees [781] reside at Poona and Sholapur, tbe whole of 
tbe immoveable property of the judgment-debtor which he is oharged 
with having fraudulently disposed of is at Poona, and all tbe evidence 
relating to the charge pro and con is at Poona. The judgment-debtor has 
a residence both at Dhulia and at Poona, the judgment-creditor lives in 
Bombay, so that it is as easy, if not easier, for him to go to Poona as 
to Dhulia, and bis debt is only a small amount, some 275 rupees. The 
opponents’ objection to the transfer is based merely on the fact that they 
have spent some money at Dhulia in engaging pleaders which they wiu 
have to spend over again at Poona. The applicant, however, has offered 
to pay this back to them. 

(3) 5 B. 680. (8) 18 B. 61. (4) 1 A. 180. 
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Everything, therefore, being in favour of the transfer and nothing 
against it, the only point is whether this Court has jurisdiction to make 
it. In mv opinion it has. Ad application to be declared an insolvent 
under the Civil Procedure Code is a proceeding in execution ; it is, 
therefore, a proceeding in a suit and as suoh can be made the subject of 
an order under s. 25 of the Code of Civil Procedure. This has always 
been so ruled by this Court. See Baldji v. Banchoddas (1) ; Krishna Velji 
v. Bhau Mansaram (2). 

We make the rule absolute and transfer to the Court of the First 
Class Subordinate Judge at Poona the execution proceedings and the 
application of insolvency made therein. 

The additional costs incurred at Dhulia by the parties to the decree 
in engaging pleaders, &c., are to be taxed and paid by the present appli- 
cant. AH other costs will be costs in the pro oeedings. 

RaNADE, J. — There can be little doubt that, quite apart from the 
allegations of collusion which are not satisfactorily proved, the balance of 
convenience is decidedly in favour of the transfer of execution proceedings 
from Dhulia to Poona, as applied for. The Poona creditors of the 
judgment-debtor represent debts amounting to 40,000 rupees, and the 
property said to have been fraudulently conveyed by him to bis near 
relations is also at Poona. It is not shown that the Bombay creditor, 
who seeks execution of the Small Cause Court’s decree for a small sum by 
[782] the arrest of the judgment-debtor in Dhulia, will be seriously pre- 
judiced by the transfer of the proceedings to Poona, where the judgment- 
debtor had previously applied without success to be declared an insolvent. 
The point of law involved in the matter is of some complexity. 
Though the Calcutta High Court has all along held that s. 25 relates 
only to the trau6fer of suits, and that it has no application to execution 
proceedings — Kishori Mohun Sett v. Gul Mohamed (3), Kedarnath Mahata 
v. Bungshee Dhur Roy (4)— this Court as well as the Allahabad High 
Court have nob followed this view — Balaji v. Ranchoddas (1), Krishna 
v. Bhau (2), Gaya Parshad v. Bhup Sinqh (5). It has always been held by 
these Courts that under the combined effect of s. 25 and s. 647, execution 
proceedings may be transferred for sufficient cause from one Court to 
another. The Madras High Courc would seem also to be in favour of the 
more liberal interpretation — Muttalagin v. Multayyar (6). Moreover, 
the ruling in Kedarnath Mahata v. Bungshee Dhur Roy (4), in which the 
Calcutta High Court first decided this point in the negative, was passed 
on 8. 6 of Act VIII of 1859, which has been considerably modified by the 
Code of 1882. Finally, that Court appears to have adhered to its previous 
decision chiefly as a rule of practice — Kishori Mohun Sett v. Gul 
Mohamed (3) — and does not appear to have considered the effeot of the 
larger powers conferred by s. 13 of the Letters Patent. We must, there- 
fore, in this matter follow the previous decisions of this and the Allahabad 
Court, and hold that the power of transfer extends to execution proceedings 
as well as to suits. 

It was, however, contended that the applicant before us is not a party 
within the meaning of that word as used in s. 25 of the Code. This ob- 
jection seems, however, to have little force. The applicant has received 
notice, and his name is on the record of the execution proceedings as an 
opposing creditor. In the second Bombay case referred to above, the 
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transfer was effected [783] on the application of the judgment-creditor in 

a Samll Cause Court decree, who desired to share in the proceeds of the 

execution taken out by another creditor under a decree in the First Class 

Subordinate Judge’s Court. Moreover, s. 25 permits transfer upon the 

app hcation of parties, as well as of the Court’s own motion without such 

app ication. We must, therefore, overrule this objection and grant the 
application. 


Application granted. 


22 B. 783. 

APPELLATE CIVIL. 

Before Sir C. F. Farran , Kt., Chief Justice , and Mr. Justice Candy. 

Gurshidawa ( Original Plaintiff), Appellant v. GANGAYA and OTHERS 
( Original Defendants ), Bespondents .* [13th July, 1897.] 

Civil Procedure Code (Act XIV of 1882), s. 315 -Court- sale- Sale of property in execu . 
tion in which judgment-debtor has no interest-Suit by purchaser to recover purchase- 
money paid at sale- Limitation- Accrual of the cause of action. 

Under s. 315 of the Civil Procedure Code (Act XIV of 1882), a suit will lie to 
recover purchase -money pi id at a Court-sale for property to which it ia found 
that the judgment-debtor has no title. The cause of action in suoh a case does 
not accrue till the purchaser is deprived of the property whioh was sold to him. 

[R., 3 A.L.J. 819 = A.W.N. (19061 310 ; 12 Bom.L.R. 723 ; 10 Tnd. Cas. 716=14 0.0. 
74 ; 17 Ind. Cas. 437 = 12 M.L.T. 431 = (1912) M.W.N. 1130.] 

Second appeal from the decision of T. Hamilton, District Judge of 
Dharwar, reversing the decree of Rao Bahadur K. B. Marathe, First Class 
Subordinate Judge. 

The plaintiff sued to recover the amount paid by him for certain land 

at a Court-sale, it having been held that the iudgment-debtor had no interest 
therein. 

The circumstances which led to the suit were as follows : — The plaint- 
iff bought the land in question at a sale held in execution of a decree 
obtained against defendant No. 3, and was duly put into possession. 

One Vasistha thereupon sued for the land, alleging that it belonged 
to him and not to the judgment-debtor (defendant No. 3J. He obtained a 
decree on the 15th October, 1887, the Court holding [ 784 ] that the judg- 
ment-debtor (defendant No. 3) had no interest in the property. The 
plaintiff was accordingly dispossessed on 20th February, 1891. On the 
2nd February, 1894, he filed this suit to recover the purchase-money 
which he had paid. 

The defendants contended that the plaintiff had been in possession 
for three or four years, and that his purchase-money had been paid off out 
of the profits of the land. 

The Subordinate Judge allowed the claim. 

On appeal by defendants, the Judge reversed the decree and dismiss* 
ed the suit. The following is an extract from his judgment : — 

“ The first question is whether the suit was in time. 


* Second Appeal No. 884 of 1896. 
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“ I bold that; it was not. The Subordinate Judge held it to be in time, 

on the ground of its having been instituted within three years of the date 

of plaintiff’s dispossession in pursuance of the decision of the High Court. 

“ I am of opinion that limitation began to run from the date of the 

decree of the lower Court, where it was hold that the judgment-debtor 

had no saleable interest in the land, and that the period is (o) six 
* * 

vearg 

“ The decree of the original Court is dated 15th October, 1887, and 
the present suit is of the year 1894. Hence I hold that the suit is time- 

barred. " 

The plaintiff preferred a second appeal. . 

Manekshah J. Taleyarkhan, for the appellant (plaintiff).— The plaint- 
iff's cause of action arose when he was dispossessed. The suit is brought 

within three years of the date and is in time. . -t-tt , , , , , 

Daji A. Khare, for the respondents (defendants). — We contend that 

the plaintiff’s remedy was in the exocution proceedings. No separate suit 

lies to recover the purchase- money. . 0 . , hn 

[FARRAN, C. J., referred to Munna Singh v. Gajadhar Singh fl;.J 
As to limitation, the plaintiff’s cause of action arose when it was 
found that the judgment-debtor had no saleable interest in the property. 

JUDGMENT. 

FARRAN, C.J. — The decree of the District Judge must in this case 
be reversed. The suit was filed, under s. 315 of the Civil Procedure Code, 
to recover from the defendants the purchase-money which the plaintiff 
paid at a Court-sale for property to which it was found that the judgment- 
debtor had no title. That [785] such a suit will lie, was decided by the 
Full Bench at Allahabad in Munna Singh v. Gajadhar Singh and we see 
no reason to dissent from the views there expressed. 

The District Judge has dismissed the suit on the ground that it was 
barred by the law of limitation, taking the cause of action to arise on the 
date when it was found by the decree that the judgment-debtor bad no 
saleable interest in the property, bub the words of the section are when 
it is found that the judgment-debtor had no saleable interest in the property 
which purported to be sold and the purchaser is for that reason deprived 
of it.” The cause of action under this clause of the section does nob, in 
our opinion, accrue till the purchaser is deprived of property which was 
sold to him. The double event must occur before he can sue : (1) the 
property must be found not to have belonged to the judgment-debtor, and 
(2) the purchaser must be deprived of it. Till the latter event occurs, the 
cause of action is nob complete. The Subordinate Judge has nob awarded 
interest, because the purchaser has received the mesne profits, and the 
latter and the interest nearly balance one another. That, we think, was 
a correct course to adopt. 

The decree of the District Judge must be reversed and that of Subor- 
dinate Judge restored, with costs throughout on defendants. 

Decree reversed. 
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APPELLATE CIVIL. 

Before Sir G. F. Farran, Kt., Chief Justice, Mr. Justice Parsons 

and Mr. Justice Gandy. 

Vohra Mahamadali Lukmanji ( Plaintiff ) v . Ramchandra 

Anant ( Defendant ).* [I4tb July, 1897.] 

Stamp-Stamp Act (I of 1879), s. 3, cl, (9), sch. I, arts. 5 and 21 ; sch. II, art. 2- 
InUrest in land— Agreement to sell standing trees. 

A document bearing a stamp of one rupee stated ( inter alia) “ I have sold to you 
the standing trees of the two villages for Rs. 1,601 on conditions that those young 
trees, whose trunks do not exceed two feet in circumference, should not be cut by 
you. and that I will give you written information to cut the trees of the [786] 
said villages when you shall have to cut the trees and romove them within two 
years, &o.” 

Held, that the dooument was sufficiently stamped. 

REFERENCE by Rao Sabeb CbunilalHarilal Vakil, Subordinate Judge 
of Godhra, in the Ahmedabad District, under s. 49 of the Indian Stamp 
Act (I of 1879). 

In suit No. 371 of 1896 filed in the Court of the Subordinate Judge 
of Godhra, the plaintiff tendered in evidence a Gujarati document writtea 
on an impressed stamp paper of one rupee. The following is the transla- 
tion of the document: — 

Dated the Aso Sud 2nd, Sam vat 1942, corresponding with 1 1th 
October, 1893, A.D. To Vohra Mahamadali Lukmanji, resident of Godhra, 
writer (to this bond). I, Rajesbri Ramcbandra Anant, resident of the 
same village, write that we have inami villages Govindi and Kanku Thamla, 
in the Godhra Taluka, of Shri Vithal Mandir (temple), that we (I) have 
sold to you my half-share of the standing mabuda trees of the said two 
villages for Rs. 1,601, sixteen hundred and one, British currency, on 
conditions that — 1, there is inami land of Rajeshri Krishnarao Govindin 
Kanku Thamla, you have no right on the trees of that land ; 2, those 
young (mahuda) trees in the said two villages, whose trunks do not exceed 
two feet in circumference at one foot height from the surface of the 
earth, should not be cut by you; 3, I have received one- fourth of the 
abovementioned purchase-money, deducting this, the remaining money 
should be paid when we (I) give you pass books, and you shall have to 
pay also the price of the pass books ; 4, we (I) will give you written 
information to cut the trees of the said villages when you shall have to 
cut the trees and remove them within two years (from that date) ; or if 
by reasonable cause you caunob remove them within that period, you oan 
get six months' more time by our permission. 

“ On the above conditions we (I) have sold my half share of the 
mahuda trees of the said villages, and for that I have written this deed of 
contract of our (my) own free will and good sense. This I admit.” 

.The Subordinate Judge doubted whether a rupee stamp was sufficient 
for the document ; be, therefore, referred the following questions for 
decision : — 

41 1. Whether the document in question is exempted under art. 2, 
cl. (a), of the second schedule of the Stamp Act? 

■ . 

• Civil Referenoe No. 8 of 1897. 
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“ 2. If not:, is ib sufficiently stamped ? 

“ 3. If it is not sufficiently stamped, what stamp should ib bear ? 

[787] The opinion of the Subordinate Judge on the above questions 
was (I) that the document ‘was not exempted under art. 2, cl. (a), of the 
second schedule of the Stamp Act ; (2) that ib was not sufficiently stamped ; 
aud (3) that it should bear a 9tamp of twenty rupees. 

The reference being called on for hearing, the following judgments 

were reoorded : — 

JUDGMENT. 

FARRAN, G. J. — The document in this case is not one whioh in my 
opinion needs to be stamped as a conveyance under s. 3. cl. (9), and 
art. (21) of sch. I of the Indian Stamp Act. Whether it be taken as a 
sale of trees when cub by the purchaser, in which case it would be a 
memorandum relating to the sale of “ goods and merchandize,” or 
an agreement to allow the contractor to cut and remove the trees 
on certain conditions, it is, in my opinion, sufficiently stamped either 
under art. (2) of sch. II or under art. (5) of sch. I of the same 
Act. The expression “goods and merchandize” is not an equivalent 
for moveable property, but is borrowed from the English Stamp 
Act, the language of which is again taken from that of the Statute of 
Frauds. The cases upon the distinction (often a fine one) between the 
sale of goods and merchandize in the shape of trees and other produce of 
land to be cut and removed and a contract for an interest in land will 
be found collected in Benjamin on Sales, Book I, Part II, Chap. 2. It is 
unnecessary for me, I think, to decide in this judgment under which 
category the document in question falls, as in either view ib is sufficiently 

stamped. . . 

I would answer the second question in the affirmative and give no 

answer to the other questions, as it is unnecessary for us to answer them. 

PARSONS, J. — I concur in the above answer to the questions. 

Gandy, J. — It would seem, from the general proposition stated at 
p. 121 of the 4th edition of Benjamin on Sales, that the agreement in ques- 
tion would, in England, have been taken as coming within the 4th section 

of the Statute of Frauds, as being a contract or sale of lands or any 

interest in or concerning them. Though the ownership of the trees may 
not at once have been transferred, the agreement vested an interest in them 
in the purchaser before [788] severance. He had under the contract a 
right to enter on the land and within the space of two years cut such trees 
as within that period attained a certain size. The intention was that the 
trees should remain in the land for the benefit of the purchaser, and derive 
benefit from so remaining. Thu9 part of the subject-matter of the contract 
was an interest in land. 

But though possibly there was here a contract for the sale of an interest 
in land within the meaning of s. 4 of the Statute of Frauds, and though 
the subject-matter of the agreement may be within the definition of im- 
moveable property in s. 2 (5) of the General Clauses Act, 1868, it does not 
follow that the document in question is a “ conveyance ” or anything more 
than an agreement for sale. Under s. 3 of the Transfer of Property 
Aot, immoveable property does not include standing timber ; and by s. 4 
the chapters and sections of the Act, which relate to contracts, shall be 
takeD as part of the Indian Contract Act, 1872. 

Here there was no sale of ascertained moveable property. There was 
a contract or agreement by whioh the purchaser was to be at liberty to 
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cut and take such trees as might within two years attain a certain size. 
Such trees as he did not cut before the expiration of the period, remained 
the property of the vendor. In my opinioo, the document was not a 
conveyance, 1 but an agreement for sale, and it is sufficiently stamped. I 
concur in answering the second question in the affirmative. 

Order accordingly. 


22 B. 788. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


Mahadev (Original Plaintiff ), Appellant v. MAHADU 
( Original Defendant ), Respondent .* [19th July, 1897.] 

Dekkhan Agriculturists' Relief Act {XVII of 1879). ss. 44 and 56 -Agreement executed 
before a village conciliator — Agreement evidencing an intention to create a mortgage 
—Admissibility and validity of such agreement — Evidence. 

On the 1st December, 1891, defendant executed before a village conciliator a 
kabulayat to the following effeot : — 

[789] “ I admit Rs. 460 are due from me to the plaintiff (under a mortgage). 
I also owe him Rs. 485 under a consent decree and Rs. 489 as a fresh advance, 
in allRs. 1,434. I agree to pay on this sum interest at 13 annas per oent. per 
mensem. For the same I givo in mortgage the property mentioned in the said 
decree, and also my house at Junnar. I will repay the said money in four years. 
If I fail, the property should be sold, and the money should be recovered there- 
from ; should the sale-proceeds fall short, I will personally pay the deficiency, 
I have already put the plaintiff in possession of the property herein mentioned.... 

The village conoiliator forwarded this kabulayat to the Subordinate Judge under 
s. 44 of the Dokkban Agriculturists’ Relief Aot (XVII of 1879), but the Subor- 
dinate Judge refused to file it. 

Thereupon the plaiutiff brought the present suit for reoovery of the mortgage- 
debt by sale of the property, or, in the alternative, for an order directing the 
defendant to exeoute a mortgage in terms of the kabulayat , and for a personal 
deoree against the defendant for the amount due. 

Held, that the kabulayat did not of itself create a mortgage, but only evid- 
enced the intention of the parties to oroate one. It did not, therefore, fall under 
s. 56 of the Dekkhan Agriculturists’ Relief Aot (XVII of 1879) and was admis- 
sible in evidence to prove the oontract entered into. 

Held, also, that the plaintiff was entitled to a decree directing the defendant 
to execute a mortgage in terms of the kabulayat. 

SECOND appeal from the decision of Rao Bahadur N. G. Phadake, 
Joint First Class Subordinate Judge, A. P., of Poona. 

The plaintiff and defendant bad money dealings with each other. 

On the 1st December, 1891, the parties appeared before the village 
conciliator of Junnar, and a kabulayat was passed by the defendant as 
follows : — 

“ I admit Rs. 460 are due from me to the plaintiff (under a mortgage). 
I also owe to the plaintiff Rs. 485 under a consent decree No. 103 of 1890, 
and Rs. 489 as a fresh advance, in all Rs. 1,434. On this sum I agree to 
pay 13 annas per cent, per mensem as interest. For the same I give in 
mortgage the property mentioned in the said decree and also my own house, 
which is situate in the town of Junnar. I will repay the said money in 
four years. Should I fail to repay the money in time, the undermentioned 
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property should be sold, and this money together with interest thereon 

should be reoovered therefrom. Should the [790] sale proceeds fall short, 

I will personally pay the deficit amicably. # 

# * * * 

" The said house and lands together with their appurtenanoes, being 

the property mentioned in the previous decree, are in the possession of 

the plaintiff with whom they are to continue. Moreover, I have given 

into the possession of the plaintiff the house which is newly given in 

mortgage now. As to tho aforesaid money in cash whioh I ask for, the 

plaintiff has this day paid the same in cash to me. I have taken and 

received the same. To this the plaintiff has agreed. 

The village conciliator, before whom the above kubulayat was exe- 
cuted, forwarded it to the Subordinate Judge under s. 44 of the Dekkhan 
Agriculturists' Relief Act (XVII of 1879). But the Subordinate Judge 

under the orders of the Special Judge refused to file it. . 

Thereupon the plaintiff brought the present suit, praying for a 
declaration that the property was mortgaged to him and to recover the 
debt due with interest by sale of the property, or from the defendant 
personally, or, in the alternative, for the execution by the defendant of a 

proper mortgage-c^eed in terms of the kabulayat.^ . , 

The Subordinate Judge awarded the plaintiff s claim against the 
defendant personally, holding that the plaintiff was Dot entitled to the 
other reliefs, as the agreement sued upon was a mortgage, or an 
agreement to mortgage, which not being registered under s. 5b ot Acts 

XVII of 1879 could not be enforced. . 

This decision was upheld, on appeal, by the District Court. 

The plaintiff thereupon preferred a second appeal to the High Court. 
N. G. Chandavarkar , for appellant.— The kabulayat sued upon is not a 
mortgage. It only evidences an intention to create a mortgage., -ft does 
nob, therefore, fall under s. 56 of Act XVII of 1879. It- is admissible to 
show the contract entered into by the parties. The plaintiff is, therefore, 
entitled to the relief he seeks, namely, that the defendant should execute a 

mortgage in terms of the kabulayat. 

[791] There was no appearance for the respondent. 
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JUDGMENT. 

PARSONS, J. — The appellant sued for one of three reliefs : (1) for 
a declaration that certain Droperty was held by him in mortgage and for 
recovery of the mortgage-debt, Rs. 949, by sale of that property ; or (2) 
for an order directing the defendant to execute in his favour a mortgage 
of the property for the sum of Rs. 949 ; or (3) for a personal decree 
against defendant for Rs. 949. Both the lower Courts concurred m grant- 
ing the third relief only. They considered the document on which the 
appellant rested his claim valueless either as a mortgage or as an agree- 
ment to mortgage. Inasmuch as the document was nob executed in the 
manner required by s. 56 of the Dekkhan Agriculturists’ Relief Act, the 
Judge of the Court below was right in holding that the relationship of 
mortgagor and mortgagee had not been proved to exist, between the 
parties. The ground, however, for holding that the claim to specific 
relief could not be granted, is not sound. 

The facts are these. In 1891, the parties went before a conciliator 
and came to an agreement finally disposing of the dispute between them. 
The defendant admitted that he owed the plaintiff 450 rupees on a mort- 
gage and 485 rupees on a deoree, and he took a further present advance 
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of Rs. 489 in cash, making Rs. 1,434 in all due by him to the plaintiff. 
On this he agreed to pay interest at 13 annas per cent, per month. He then 
goes on to say thus : — “ For the same I give in mortgage the property 
mentioned in the said decree and also my own house which is situate in 
the town of Junnar. (His Lordship read the rest of the kabulayat as 
above set forth and continued : — ) 

He signed this agreement and so did the plaintiff. The conciliator 
duly forwarded it to the Subordinate Judge, but that Judge acting, it 
appears, under the orders of the Special Judge, refused to file it. Hence 
the present suit. It seems to us to be clear that the plaintiff has the right 
to the relief which the asks for. Had the Subordinate Judge done what he 
should have done, viz., filed the agreement, there would have been then 
a proper mortgage deed drawn up. The fact that he did not. and that the 
plaintiff has had to bring a suit, cannot deprive the plaintiff [792] of the 
right he has under the agreement. The document which the parties signed 
before the conciliator when properly considered does not of itself create a 
mortgage. It merely evidences the intention of the parties to create one. 
It does not, therefore, fall within the terms of s. 56 of the Dekkhan Agri- 
culturists’ Relief Act, and it is admissible in evidence to prove the intention 
of the parties and the contract they had agreed to. The agreement is a 
perfectly valid and a legitimate one, and, as such, can be enforced. Even 
if the document be considered as intended of itself to create the mortgage, 
and if owing to its not being executed in the manner required by law it 
did not create the intended interest, then apparently under the ruling in 
Burjorji v. hluncherii (1) the document would still be admissible to show 
the contract entered into for the mortgage, though not as the mortgage 
itself. In whichever way, therefore, the document is viewed, the plaintiff s 
right is clear to obtain the relief he asks. 

We vary the decree of the lower appellate Court by substituting for 
the relief granted an order directing the defendant to execute the mortgage 
as asked in the plaint, and we order the defendant to pay the plaintiff s 
costs throughout. 

Ranade, J. — In this case both parties effected a kabulayat agree- 
ment, through the agency of a conciliator, on 1st December, 1891. This 
settlement provided for a mortgage charge on certain lands in consideration 
of former debts due to, and fresh advances made by, the appellant-plaintm 
to the respondent-defendant. The Junnar Court refused to file this 
kabulayat on the ground that it contravened the objects of the Dekkhan 
Agriculturists’ Relief Act and the rules framed under it. The presen 
suit was accordingly brought' to secure a declaration of appellant s right as 
mortgagee, and to recover the debt due with interest from the proper y 
oharged and from the respondent personally, or, in the alternative, o 
secure the execution, by defendant, of a proper mortgage-bond in the erms 
of the kabulayat . 

Both the Courts below agreed in awarding appellant’s claim against 
respondent personally, but they held that appellant was [793] i not enti e 
to the other two reliefs claimed by him, namely, an order direc mg 
recovery of the money by the sale of the property charged, or require 
the respondent to execute a new mortgage-bond. The only pom o 
consideration is this : Whether the appellant can properly claim either or 

both the reliefs mentioned above. 


(1) 5 B. 143. 
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It ia quite clear that under a. 70 of the Dekkhan Agriculturists Relief 
Act, no mortgage, lien, or charge can be validly oreated in respect of the 
immoveable property of an agriculturist unless it ia created by an instru- 
ment in writing, and no suoh instrument can be received in evidence uuleas 
it is registered under s. 56 of the Act. Under the terms of the last section, 
the agreement or kabulayat of 1st December, 1891, is not admissible in 
evidence, and it may also be doubted if the said agreement can even be 
regarded as an instrument in writing. It is thus plain that the appellant 
had no right to have it declared that be was a mortgagee of the property, 
and, as such, to recover his debt by the sale of the said property. 

The third relief claimed by him stands, however, on a different footing. 
If the oral agreement between the parties, whioh was sought to be given 
effect to by the agreement, could be proved otherwise than by the evidence 
of that agreement, there appears to be no reason why this oral agreement 
should not be enforced by requiring, the respondent to act up to it, and 
pass a mortgage-bond in appellant’s favour. Such an oral agreement does 
not fall within the prohibition of either s. 70 or 56 of that Act. It does not 
itself create a mortgage, lien, or charge, but oolv confers a right to obtain 

such a mortgage instrument indue form. 

If the present case were only one of an executory contract, it might 
be open to question if specific performance should be permitted. The 
fact appears to be, however, that the appellant advanced a fresh loan of 
489 rupees on the day of the kabulayat, and respondent admits the receipt 
of the same. The evidence of the conciliator proves the oral contract 
quite independently of respondent's admission. Such a case clearly falls 
within the scope of s. 12 of the Specific Relief Act, and there was 
[794] thus a discretion in the Court which was not properly exercised 
when it refused to interfere on more or less technical grounds. In the 
present case, the mortgaged property was also made over into appellant s 
possession at the time that he advanced the fresh loan. We accordingly 
think that this portion of the relief prayed for may be very properly 
awarded in the present case. 

We reverse the decree of the lower Court, and direct that respondent 
do pass a mortgage-bond in terms of th9 kabulayat , Ex. 15, to the appellant. 
Respondent should pay appellant’s costs throughout. 


22 B. 794. 

APPELLATE CIVIL. 

Before Sir G. F. Farran, Kt., Chief Justice , and Mr. Justice Candy . 


Sambhu ( Original Plaintiff), Appellant v. Kamalrao Vithalrao 
DESHMUKH ( Original Defendant ), Respondent .* [20th July, 1897.] 

Land Revenue Code (Bom. Act V of 1879), s. 3, els. (16), (17) ; ss. 71, 79, 86, 86 and 87 — 
Deshmukhi vatan— Alienated land— Registered occupant — Superior holder. 

In 1892, Vithalrao, a deshmukhi Vatandar, died leaving five sons — four by 
one wife, of whom Kamalrao was the eldest, and one son, Bhavanrao, by another 
wife. Kamalrao and Bhavanrao each claimed to be the eldest son of Vithalrao. 
On the 16th June, 1893, the Collector of Satara in proceedings under s. 71 of 
the Iiand Revenue Code (Bombay Act V of 1879) ordered Kamalrao’s name to 
bo registered in the revenue books in place of Vithalrao’s. Prior to this, how- 
ever. the plaintiff and other tenants paid Bhavanrao rents for 1892—94. Kamal- 
rao then applied for and obtained from the Collector an order, tmder s. 86 of 
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the Code, rendering him assistance in recovering these rents. The plaintiff in 
August, 1694, brought this suit to restrain Kamalrao from recovering the rents 
and to avoid the order for assistance. The Subordinate Judge granted the 
injunction, but the District Judge reversed that decision and dismissed the suit 
on the ground that Kamalrao was the registered occupant of the land and that 
the order for assistance was valid, and that payment of rent to Bhavanrao did 
not discharge th9 tenants. On appeal to the High Court, 

Held, reversing the decree of the District Judge and restoring that of the 
Subordinate Judge, that the lands in question being alienats-l land, e. 71 of the 
Land Revenue Code (Bom- Act V of 1679), did not apply and Kamalrao was not 
a registered occupant under the Code. The lands passed on Vithalrao’s [795] 
death to bis five undivided sons, unless a custom of primogeniture existed in the 
family, and paymont by the plaintiff to BhavaDrao, a co-landlord, was a valid 
disoharge. 


SECOND appeal from the decision of S. Tagore, District Judge of 
Satara, reversing the decree ofRaoSaheb S. B. Gadgil, Acting Subordinate 
Judge of Islampur. 

The plaintiff sued for an injunction restraining the defendant from 
collecting certain rents. One Vithalrao died in 1892, leaving five sons — 
four by one wife, of whom the defendant Kamalrao was the eldest, and one 
sod, Bhavanrao, by another wife. There was a dispute between Kamalrao 
and Bhavanrao as to which of them was the eldest son of Vithalrao, and 
accordingly in January, 1893, the Collector of Satara held proceedings under 
s. 71 of the Land Revenue Code (Bombay Act V of 1879) to determine 
who was the heir of Vithalrao. In that month he made an interim order 
stating that Kamalrao had been administering the estate; that Vithalrao 
had left a will dividing the property which he thought should take effect, 
and postponing bis decision under s. 71 until the 15«h June, 1893, added 
that if by that time the will was not brought into force, he would again 
hear argument and give bis decision. Meantime Kamalrao should conti- 
nue to administer the estate. In consequence of this interim order, the 
Mamlatdar in February, 1893, told the tenants to pay their rents to 
Kamalrao, 


On the 16th June, 1893, the Collector without alluding to Vithalrao 8 
will declared Kamalrao to be the principal of Vitbalrao’s heirs and order- 
ed that his name should be registered in the revenue books. 

Notwithstanding the above orders of the Collector and Mamlatdar, 
some of the tenants attorned to Bhavanrao and paid him rents for 1892 
— 94. Kamalrao then applied to the Collector, under s. 86 of the Land 
Revenue Code, for assistance in recovering these rents from the tenants. 

Tho plaintiff, who was one of the tenants, thereupon brought this 
suit, praying for an injunction restraining Kamalrao from recovering these 
rents and to avoid the orders for assistance made under s. 86 of the 
Revenue Code. He alleged that Kamalrao had no exclusive right to the 
rents ; that the land [796] belonged to all the five brothers jointly ; an 
that he (the plaintiff) had paid the rent to Bhavanrao, and was, there ore, 


no longer liable. # . 

The defendant Kamalrao contended that his name having been en er 
ed in the revenue books as representative vatandar he alone baa t e rig 
to collect the rents, and that the plaintiff might recover from Bbavanra 
the rents he had improperly paid him. 

The Subordinate Judge granted the injunction, bolding that t 0 
plaintiff having paid the rent to Bhavanrao was discharged. B av 
was entitled to receive it, the land in question belonging not to t e e 
ant Kamalrao exclusively, but to all five brothers. 
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The District Judge reversed the decree and dismissed the suit, holding _ 1897 
that Kamalrao was the registered occupant of the land ; that the order for JULY20. 
assistance made in his favour under s. 86 was valid ; and that the pay- 
ment of rent by the plaintiff to Bhavanrao did not discharge the plaintiff. 

The plaintiff preferred a seoond appeal. J* 

Branson with ManekshahJ. Talcyarkhan, for the appellant (plaintiff). CIVIL. 

—We paid rent to Bhavanrao, who is defendant’s co-sharer, and such 

payment is a good discharge — Krishnarav v. Mannji (1). The defendan 
relied upon his right as the person recognized by the. Collector. But 
recognition by the Collector is only for fiscal purposes. It cannot effect 
a change in the rights of the parties. Further, the Collector’s order 
reoognizing the defendant was ultra vires. The land in dispute is alienated 
land, and there is no provision, in the Land Revenue Code, applicable to 
the case of an alienated holding. Section 71 of the Code only applies to 
registered occupants. Section 3 (16) of the Code defines who is a 
registered oooupant. Section 71 consequently cannot be applied to a 

bolder of alienated lands. ,, , ,x 

Macpherson with Balaji A. Bhagvat, for the respondent (defendant). 

—The land in dispute is sheri land and, therefore, it cannot be said that 

it is an alienated holding. Next, we base our right on the recognition by 

the Collector. The Collector’s recognition enables a person to apply for 

assistance under s. 86. The [797] Collector has power under that section 

to make an arrangement pending a decision by a Civil Court. See oathe s 

Land Revenue Code, p. 102. Kamalrao was managing the lands during 

Vithalrao’s lifetime and the Collector has continued that arrangement. 

We submit that the arrangement would not act prejudicially to the 

plaintiff. If, notwithstanding the arrangement, be raid rent to Bhavanrao, 

he has himself to blame. The Collector’s order is not ultra vires 

Payment of rent is to be made through the village officers, bection 8 o of 

the Land Revenue Code imposes a penalty for recovering rents directly 

from tenants. 


JUDGMENT. 


CANDY, J. — The facts may be thus stated : — 

The land in suit which the plaintiff held as a tenant or inferior holder 
from Vithalrao, the superior holder, is alienated land. It was urged, in 
second appeal, that the land is a “ sheri thikan.” This point was not 
taken in the lower Courts, and whether the land be “ sheri " or not, and 
whether it was part of Yithalrao’s private property as distinguished from 
his deshmukhi vatan land, the fact remains that the land is alienated. 

Vithalrav died in 1892, leaving five sons— four by one wife, of whom 
Kamalrao (present defendant) is the eldest, and one son, Bhavanrao, by 
another wife. Kamalrao and Bhavanrao each claimed to be the eldest 

son of Vithalrao. 

On the 20th January, 1893, the Collector of Satara held what is 
termed a “proceeding under s. 71 of the Land Revenue Code in the 
matter of determining the heir to the deceased Vithalrao Deshmukh of 


Kokrud.” M 

Section 71 of the Land Revenue Code provides that on the death of 
a registered occupant the Collector shall cause the name of his eldest son, 
or other person appearing to be his heir, or the principal of his heirs, to be 
registered in his stead, and the said heir shall thereafter be deemed the 
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registered occupant.” And by s. 3 (16) of the Land Revenue Code, 
“ occupant signifies a holder of unalienated land,” and (17) “ registered 
occupant" signifies a sole occupant or the eldest or principal of several 
joint occupants, whose name is aubhorizedlv entered in the Government 
records as holding unalienated land. It is obvious, therefore, that s. 71 
was inapplicable as regards any private or [798] desbmukbi alienated 
land belonging to Vithalrao, and on Vithalrao’s death (unless tbe custom 
of primogeniture exists in the family), belonging to his five undivided 
sons. 

In January, 1893, the Collector wrote: — 

As a matter of fact the son Kamalrao carries on tbe administration 
of the estate, the son Bhavanrao having been separated from his father for 
ten years during which time he has been given Rs. 300 from the estate 
yearly. He also has a portion of the wada assigned to him. The father 
has left a will in which he has divided the whole of his estate of immove- 
able property, assigning to each son, his two widows, and daughter what 
lands they should enjoy. I am of opinion that the will should take effect, 
and I, therefore, order that I shall not pass a decision under s. 71, Land 
Revenue Code, until the 15th June, 1893. The son Kamalrao should 
continue to administer the estate as in his father’s lifetime, and Bhavan- 
rao should receive his allowance as before. If by the 15th June the will 
is not brought into force, and no decree of a competent Court is 
promulgated, I shall proceed to hear once more tbe arguments of both 
parties and shall give a decisiomunder s. 71 of the Land Revenue Code.” 

As a consequence of this interim order of the Collector, in 
February, 1893, the Mamlatdar told Vithalrao’s tenants to pay their 
rents to Kamalrao. On the 16th June, 1893, the Collector did not allude 
further to the alleged will or partition (of which there is no mention in the 
present suit), but proceeded to declare Kamalrao to be the principal of 
Vithalrao’s heirs, because he was apparently the eldest and was selected 
by his father to manage the estate, and the Collector, therefore, ordered 
that the name of Kamalrao should be registered in the revenue accounts 
in the stead of Vithalrao. 

As between Government and the heirs of Vithalrao for fiscal purposes 
this may be a perfectly valid order, bub as between the tenants of Vithalrao 
and the five sods of Vithalrao who, in the absence of any custom of 
primogeniture, on Vithalrao’s death became the landlords of the tenants, it 
can have no force. There is no allegation now that Bhavanrao was 
separated from his father, and it is obvious that Kamalrao’s manage- 
ment for bis father in his father’s lifetime would have no effect after 
Vithalrao’s death, unless it was the custom of the family for the eldest 
son to manage, or unless Vithalrao’s sons consented that Kamalrao s 
management should continue. No such custom or consent is alleged in 
the present case. Notwithstanding the Collector’s [799] and the 
Mamlatdar’s orders certain of the tenants attorned to Bhavanrao and paid 
him their rents for 1892-93 and 1893-94. Kamalrao then applied under 
8. 86 of the Land Revenue Code for assistance for the recovery of ren 
from those tenants. An order (the exact date of which has not been 
stated in this suit and it is immaterial) for rendering assistance was 
passed. Then the tenants brought several suits against Kamalrao o 
avoid that order. The present suit was one of them and was broug 
first in the District Court on 15th August, 1894, and on the plaint, being 
returned for presentation to the proper Court was then brought in 
Subordinate Judge’s Court on I2bh August, 1895. 
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The plaintiff claimed ( inter alia) that an injunotion should issue res- 
training Kamalrao from recovering rent on the strength of the abovemen- 
tioned order for assistance. The Subordinate Judge granted the injunction , 
but the District Judge reversed that deoisiou ani dismissed the plaintiff s 
• suit, on the ground that it was admitted that Kamalrao is the registered 
occupant of the land, and that the order for assistance given by the Revenue 
authorities was perfectly valid, and that the payment of rent by plaintiff 
to Bhavanrao did not operate as a valid discharge. 

It has been shown above that the defendant Kamalrao is not the 
" registered occupant ” of the land. He is a superior holder of the land ; 
so is Bhavanrao ; so are Kamalrao’s brothers superior holders. There is 
nothing in s. 86 of the Land Revenue Code requiring an applicant under 
that section to be a “ registered superior holder.” Tne term is unknown 
in the Land Revenue Code. The nearest approach to it is in s. 79, under 
which the Collector is not bound to recognize any person to whom any 
interest in any alienated holding has been assigned, unless the transfer has 
been recorded in the Revenue records. Bub Vitbalrao’s interest in his 
deshmukhi vatan or sheri lands has not been assigned or transferred to his 
five sons, whose full interest has accrued on succession. Kamalrao gains 
no advantage over his brothers under s. 86, because his name is recorded 
in the Revenue records as representing the estate. The order for assistance 
in the present case may be perfectly good, and one which a Civil Court 
cannot cancel, though from the provisions [800] of the second clause of 

s. 87 it would seem that the Legislature intended that in disputes of this 
nature the tenants, having already paid the rent to one of the co-pro- 
prietors of the estate, the Collector should, in his discretion, refuse the 
assistance demanded for recovering that rent again. But the order though 
good in its inception may be incapable of taking legal effect. A superior 
holder having no co- holders may obtain an order for assistance, and 
subsequently the rent may bs paid to him. It would be manifestly unjust 
for him under those circumstances to proceed to enforce the order, and a 
suit would lie by the tenant for an injunction restraining the superior 
holder from enforcing the same. If this be so, and if in law a pay- 
ment of rent to one co-landlord by the tenant is a valid discharge — 
Krishnarav v. Manaji (1), then the Subordinate Judge’s decree in the 
present suit is right. The District Judge relied on s. 85 of the Land 
Revenue Code, and remarked that the tenants should have paid their 
rents to the village officers, “ and if they have now to pay twice over 
they are themselves to blame.” But s. 85 does not provide that tenants 
must pay their rents to the village officers, or that any rents not so paid 
will have to be paid twice over. No doubt it imposes a penalty on 
certain superior holders demanding or receiving payment from their 
inferior holders otherwise than through the village officers ; but there is no 
corresponding penalty or duty imposed on the inferior holders. Here 
the rent has been aimittelly paid to Bhavanrao. The provisions of s. 85 
do nob make that payment invalid. 

Bub it may be pointed out that it is doubtful whether the provisions 
of s, 85 have any application to the present case. They apply to the 
superior bolder of an alienated village or of an alienated share of a village. 
It appears from the Collector's proceeding of 20th January, 1893, that 
“ there are 45 villages in which the name of Vibhalrao stood as occu- 
pant.” The Collector apparently meant “ recorded holder of alienated 
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lands ” though of course it is quite possible that Vithalrao was also the 
occupant ” of oertain unalienated survey numbers. In any case, it 
would appear that Vithalrao was not the holder of alienated villages, or 
alienated shares of villages, but of various survey [801] numbers in 
45 different villages. If this be so, then s. 85 may have no application. 
And support is given to this view by the fact stated above that on the 
2 1st February, 1893, (Ex. 31) the Mamlatdar in consequence of the 
Collector’s above quoted directions, told the tenants of the various pieces 
of land to pay their rents to Kamalrao. This he presumably would not 
have done had they been bound by law to pay their rents to the village 
officers. Of course, legally no revenue officer can, under the Bombay 
Land Revenue Code, tell a tenant of a superior holder of alienated 
lands that he should pay his rent to such and such a person. 

I have discussed the case at greater length than perhaps the nature 
of the case itself required, my object being to emphasize the provisions 
and limitations of certain sections of the Land Revenue Code, which are 
sometimes imperfectly understood. Possibly it might conduce to better 
revenue administration if the Collector were empowered to hold an inquiry 
and determine who should be the “ recognize 1 ” holder of alienated lands 
to whom tenants should attorn until the decree or order of a competent 
Court is produced. But such at present is not the law. Any one acquainted 
with the Deccan and Southern Maratha Country must be aware that in the 
case of large estates, such as deshmukhi and desaigiri vatans, there is a pre- 
valent idea that on the death of the holder the eldest son should manage 
the estate, even though the rule of primogeniture may not be strictly iD force, 
and that the right to recognize the eldest son as the representative 
and manager of the family is vested in the Revenue authorities. And that 
idea has not been eradicated by the tendency of the decisions of our 
Courts, which require strict proof to give effeot to a custom which is in 
any way opposed to the ordinary rules as to devolution of property 
according to Hindu law. As to whether there is any such valid custom 
in Vithalrao’s family I offer no opinion, for Kamalrao’s brothers are not 
parties to the suit, and no issue was raised on the point. And as to 
whether such right to recognize the management of the eldest son should 
not be vested in the Revenue authorities — as apparently is the case in 
other provinces, see e.g.< North-West Provinces Land Revenue Code, 
ss. 94, 95, 98, 101, — the [802] matter is one for the consideration of 
Government and the Legislature. 

In my opinion, the decree of the District Judge should be reversed, 
and that of the Subordinate Judge restored. All costs throughout on 
defendant. 

Farran, C.J. — I entirely concur in the judgment which my learned 
colleague ha3 delivered and in the reasons upon whioh he has based his 
decision. I wish, however, to be understood as not expressing any 
opinion upon the applicability of s. 85, Land Revenue Code, to Vithalrao s 
holdings, as the question has not been fully argued and the judgmen s 
of the lower Courts do not set out their nature ; and I have, therefore, 
not considered the matter. I am also not sufficiently conversant wi 
the subject to offer an opinion as to the propriety or otherwise o 
extending the provisions of s. 71 of the same Code to alienated holding 
or otherwise altering the law upon this subject. 

Decree reversed . 
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Before Sir C. F. Farran, Et., Chief Justice, Mr. Justice Parsons and FuLL 

Mr. Justice Banade. B ENCH . 

22 B. 802 

NlLKANTH Ganesh Naik. ( Original Applicant), Appellant v. THE (F.B.). 
Collector of Thana ( Original Opponent), Respondent .* 

[20bh July. 1897.J 


Land Acquisition Act (£ of 1870) and Act I of 1894— Award of compensation— Payment 
of compensation awarded, how enforced— Appeal from an order irregularly made— 
Practice —Procedure. 

The Land Acquisition Aot (X of 1870) did not provide for or contemplate an 
award for compensation being enforoed against the Collcotor by execution pro* 
oeedings, and there is no general law which enables a Civil Court to enforce suoh 
a statutory liability, when imposed upon a Collector or other civil officer, by 
means of execution proceedings without a suit. The ordinary mode of enforcing 
suoh an obligation is by suit, unless the Legislature when it creates the obliga- 
tion prescribes suoh other means of enforcing it. 

[803] Oa the 16th February, 1894, under the Land Acquisition Act (X of 1870), 
an award of compensation to the claimant for land acquired under that Aot was 
made by the Assistant Judge of Thana, and he subsequently made an order direct- . 
ing theColleotor to pay the amount with interest and costs, without, however, 
fixing a date for payment. On the 1st Mirch, 189 4, the new Land Acquisition 
Aot (I of 1891) came into force. Oa the 26 sh February, 1895, the claimant 
appliel to enforce payment of the amount awarded, and the then Assistant Judge 
(Mr. Knight) re-affirmed the previous order and direoted the Collector to p*y it 
on or before the 30ih May 1896. No payment, however, was made, and the 
matter came before tbe new Judge (Mr. Fitz Maurioe) for final order. He held that 
neither under Aot X of 1870 nor the new Act I of 1894 had he any power to enforce 
payment against the Collector, and he, therefore, dismissed the claimant’s appli- 
cation. Oa appeal to the H:gh Court the nutter wts referred to a Full Bench. 

Held, that the Aot X of 1870 prescribed no mode of compelling payment by 
the Collector of compensation awarded under its provisions, but left the persons 
interested to a suit to enforoa suoh payment. The proceedings under that Aot 
were, therefore, at an end when the award was made. That beiDg so, there were 
no proceedings pending in the case when the new Act I of 1894 came into force. 
Clause 2 of 8. 2 of that Act, therefore, did not apply, and no further steps oould 
be taken under that Aot. 

Per RANADE, J. — The Dietriot Judge’s order appealed from was improperly 
made. The Assistant Judges had jurisdiction to make tbe previous order, and 
even if their order was not properly made, it oould not be set aside in the way 
it was done by the Distriot Judge as if an appeal lay to him from such order. 
That order, however, as now held was wrong, and tbe irregularity of the Distriot 
Judge’s order thus led to no failure of justioe, and fell under a. 578 of the Civil 
Procedure Code (Act XIV of 1982). 

Qucere — whether an award made under the provisions of Act I of 1894 can be 
enforced against the Collector by execution proceedings. 

[R., 35 B. 146=12 Bom.L.R. 839 (843) = 8 Ind. Cas. 166 ; 34 C. 470 = 5 C.L.J. 669 = 11 
O.W.N. 356; N. Afflr., 36 B, 360 = 14 Bom.L.R. 325 = 15 Ind. Cas. 512 ] 

Appeal from the decision of J. FibzMaurice, District Judge of 
Thana, in darkhast No. 2 of 1895. 

On the 16bh February, 1894, the Assistaub Judge of Thana (Mr. Pratt) 
under s. 15 of tbe Land Acquisition Aot (X of 1870) made an award of 
compensation to the claimant. 

The Collector subsequently desired to withdraw the proceedings in the 
matter, as the land to which the award related had been acquired and paid 
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for many years previously, but the District Judge (Mr. Khareghat) held 
that tbe proceedings could not be withdrawn by the Collector after a 
reference had been made to the District Judge. He ordered the Colleotor 
to pay [805] the amount awarded with interest and costs but fixed no 
date for payment. 

On the 1st March, 1894, the new Land Acquisition Act (I of 1894) 
came into force. 

On the 26th February, 1895, the claimant applied to enforce the 
payment ordered by the award. The Assistant Judge (Mr. Knight) held 
that although under the old law (s. 34 of Act X of 1870) the Judge had do 
power to order execution, the new law (s. 53 of Act I of 1894) by making 
the Code of Civil Procedure applicable to all proceedings under the Act 
authorized an order for execution. He was also of opinion that the pro- 
ceedings in this matter must be regarded as pending, and that, therefore, 
the new Act was applicable under s. 2, cl. 2, of Act I of 1894. He, 
therefore, re-affirmed the order of payment already made by the Judge, 
and directed that payment should be made on or before the 20th May, 
1896. 

The Collector, however, did not make any payment a 3 directed, and 
the matter came before the new District Judge (J. FitzMaurice) for 
final order. The Collector again contended that neither under tbe old nor 
the new act had the Judge any power to enforce the award by ordering 
payment. The Judge agreed with this view, and dismissed the claimant's 
application for payment. 

The claimant appealed to the High Court. 

The appeal came on first for hearing before Parsons and Ranade, JJ-, 
by whom it was referred to a Full Bench consisting of FarraD, C. J., 
Parsons and Ranade, JJ. 

Daji Abaji Khare , for the appellant.— The Judge made an order for 
payment. His successor (Mr. FitzMaurice) had no jurisdiction, at the 
instance of the Collector, who had not appealed, to re-open tbe matter. 
Section 40 of the old Act (X of 1870) made it obligatory upon the Collector 
to pay when the award was made. The new Act (I of 1894) was in force 
when we applied for payment, and s. 53 of that Act adopts the procedure 
prescribed by the Civil Procedure Code (Act XIV of 1882). Tbe matter 
was still pending when the new Act came [803] mto force, and, therefore, 
that Act applies : see cl. 2 of s. 2. 

Rao Bahadur V. J. Kirtikar , for the respondent. — The award was 
merely in the nature of a declaration, not of a decree. It could not be 
executed as a decree. The only mode of enforcing such an award is by ft 
suit. Neither the old Act (X of 1870) nor the new one (I of 1894) does 
more than provide for fixing the amount of compensation. They do 
not provide for enforcing the award. The Court becomes functus offfcxo 
as soon as it fixes the amount. Even if the new Act (I of 1894) bo held 
applicable to this case, it only provides for payment of interest (s. Sol- 
Article 19 of the Limitation Act (IX of 1871) and art. 17- of the 
Limitation Act (XV of 1877) show that the Legislature intended that a 
suit should be brought in cases of compensation under the Act. 

JUDGMENT. . 

Farran, C.J. — I am of opinion that the decision of the District 
Judge in this matter was correct and that the appeal must be diamiesed. ^ 

It appears to me to be quite clear that the Land Acquisition Ac , 
1870,” which, as its preamble declares, was an.Act “ to consolidate, 
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amend the law for the acquisition of land for public purposes and for 
oompanies and for determining the amount of compensation to be made on 
account of such acquisition,” did not provide for or contemplate an award 
made under its provisions being enforced against the Collector by exe- 
cution proceedings. The only provisions which the Act makes for pay- 
ment are those contained in s. 40 and s. 42, the former of which imposes 
a statutory liability upon the Collector to pay the compensation according 
to the award to the person named therein, and the latter imposes upon 
him the further statutory liability, when the amount is not paid on takmg 
possession, of paying the amount awarded and the added percentage 
with interest on such amount and percentage at the rate of six per cent, per 
annum. There is no general law, of which I am aware, which enables a 
civil Court to enforce such a statutory liability when imposed upon a 
Collector or other public officer by means of execution proceedings with- 
out a suit The ordinary mode of enforcing such an obligation is by suit, 
unless [806] the Legislature when it creates the obligation prescribes some 
other special means of enforcing it. The question therefore, is Has the 
Land Acquisition Act of 1870 prescribed any special mode of action against 
the Collector?” In my opinion, it has not. Directly it certainly has 
not done so, and I cannot find any indication of its intention to do so 

indirectly. 

An award under the Act could have been made either by the Collector 
himself under s. 14, or by the Judge and assessors or concurring assessors 
(not bv the Court) under s. 34. The decision of the Judge (again not of 
the Court) if he differed from tbe assessors was not called an award out 
a “decision,” and that decision was appealable. There was no provision 
made for the contingency of there being no appeal from the decision of 
the Judge but the intention was, I think, in that case, to treat it as an 
“award ” ’ Hence, in the event of there having been no appeal, an award 
under the Act could be made in three wavs : (i) by the Collector under 
14 ■ (ii) by the Judge and the one or more concurring assessors under 
s. 34 ’(Hi) by the Judge alone under s. 35, which in this case was called a 

“decision.” 


In none of these cases is any provision made for the Court passing a 
decree in “ accordance with the award,” nor is s. 205 of the Civil Procedure 
Code or any section contained in Chap. XYII of the Code made applic- 
able to the proceedings. This consideration would doubtlees lose much 
of its force if the contents of the award drawn up in pursuance of the 
Aob included a direction that the Collector was to pay the amount awarded. 
The contrary is the case. Section 34 prescribes the particulars which the 
award is to contain, viz., the amounts awarded under each clause of s. 24 
so far as applicable to the particular case together with the grounds of 
awarding each of the said amounts. So far as the compensation is con- 
cerned, that is the obly matter which the award is to contain. Costs are 
differently dealt with, bub as to the compensation itself the obligation on 
the Collector to pay it rests solely on tbe provisions of tbe sections (ss. 40 
and 42) of tbe Aob to which I have referred and whioh apply alike whether 
tbe award is made by [807] the Collector under b. 14 without reference to 
the Court or made by the Judge and assessors or the Judge alone after 
stiohr a reference. The terms of the latter section appear to provide thab the 
percentage payable under it is not to be mentioned ib the award. These 
considerations ^appear' bo me to be conclusive against the power Of tbp 
Ootift'bo-carry the "a^ard" into effect by fcsecutlOii. ’ • ' r 
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There are somo further provisions of the Act which tend very strongly 
to show that the above conclusion is correct and in accordance with the 
intention of the Legislature : — 

(1) Tho special provisions as to costs contained in the Act. The 
Collector is to pay them allin the first instance (s. 32), but if he is allowed 
any costs by the award, a special provision is introduced in his favour, 
that if he does not deduct them from the amount awarded, they may be 
recovered from the person interested as if they were costs incurred in a suit 
and as if the award were tho decree therein (s. 34). There is no such 
provision made in favour of the person interested as against the Collector. 
The liability of the latter is left to rest upon the statutory obligation 
contained in s. 32. and the Act prescribes no means fer enforcing it. 

(2) The provisions of the Code of Civil Procedure made applicable by 
s. 34 of the Act to proceedings before the Court do not include any reference 
to the execution provisions and sections of the same Code, and upon the 
general principle express io iinius alterius exclusio their application is 
apparently excluded. 

(3) The Legislature, by art. 19 of the sch. II to the Limitation 
Act, IX of 1871, recognized a suit a9 the appropriate remedy against 
Government for compelling payment of compensation for land acquired 
for public purposes. The present Limitation Act (XV of 1877) contains a 
similar provision (art. 17) ; and Act XIV of 1859, s. 1, cl. 6 (applicable only 
to Bengal), contemplates suits as the proper remedy open to suitors for 
enforcing awards under the Bengal regulations therein referred to. For 
those reasons. I have come, without [808] hesitation or doubt, to the 
conclusion stated at the beginning of this judgment. 

I have gone into this question somewhat fully, because a clear 
conclusion upon it appears to me to dispose of the appeal. If the Act 
(X of 1870) prescribed no mode of compelling payment, by the Collector,, of- 
the compensation awarded under its provisions, but left the persons 
interested! to a suit to enforce such payment, all proceedings under the 
Act wore at an end when the award was made. Nothing more could be 
done under the Act, no further step could bo taken under its proyisio.ns. 
The proceedings then ceased to be pending. Tboy were at an end. As 
then no proceedings were pending in this case under Act X of 1870 when 
Act I of 1894 came into force on March 1st, 1894, it follows that there 
were no proceedings to which the provisions of the latter Act could 
applied under s. 2, cl. (2). It is, to my mind, quite impossible to continue, 
under Act I of 1894, proceedings which were completed under Act A o 
1870. The order of the Assistant Judge in this case, which was virtua y 

to pass under Act I of 1894 a decree in accordance with the ftwar 

made under Act X of 1870, was passed without jurisdiction, and' the oi 

of the District Judge refusing to proceed against Government under 

execution sections of the Code, including s. 429, is correot. Tbe Dis 
Judge, as I understand his proceedings, did nob purport to set asi e 
order of the Assistant Judge, but deoliued to further execute i t 0 *. 

notwithstanding the order of the Assistant Judge. Even if t is 
his procedure is not correct, it appears to me that we cannot? ° ow , , 
execution to issue, which w£ should • have to do if we allowed 0 
• • In the above view it is unnecessary for me to consider w . 

award made under the provisions of Act I of 1894 can be en which-’ 

the. Collector by execution proceedings, That is a complex pr 
has been set by the Legislature for eolubiob by the Judges. rafei$no8‘ 

often arise when the urovieioDS ot one Act are introduced by refers 
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into another and incorporated with it. Whether s. 205 and the execution 
sections of the Civil Procedure Code are inconsistent with the provisions 
of Act I of 1894, is a question which [809] may have hereafter to be 
determined. I shall offer no opinion upon it. It will be for the Collector 
to consider whether he is not estopped from disputing the applicant’s 
demand for the compensation awarded to him. On that point also I offer 
no opinion. I would confirm the order dismissing the application. Costs 
on the appellant. 

Parsons, J. — I concur. The questions at issue have been so exhaus- 
tively dealt with that it is quite unnecessary for me to say more. 

RanadE, J. — The award in this case was made on 16th February, 
1894, by Mr. Pratt, the Assistant Judge, on a reference by the Collector of 
Thana under s. 15 of Act X of 1870. Later on, an attempt was made by 
the Collector to withdraw the land acquisition proceedings on the ground 
that the reference was made by mistake, as the land to which the award 
related had been acquired and paid for twenty years ago. Mr. Khareghat, 
the Judge, however, held that there was no provision in the Act for the 
withdrawal of proceedings by the Collector after a reference had been 
made to the District Judge. He ordered the Collector to pay the sum 
awarded with interest and costs, but fixed no date for the payment. 

Act No. I of 1894 came into force od 1st March, 1894, a few days 
after the award was made, and the present application was made by the 
claimant on 26th February, 1895, to enforce the payment ordered by the 
award. The application was referred to Mr. Knight, the Assistant Judge, 
and it was contended before him on behalf of the Collector that the award 
was incapable of execution. On the 18th February, 1896, Mr. Knight held 
that although, under s. 34 of the old law, the District Judge had no power 
to order execution, such power was conferred on the Court by the extended 
scope of s. 53 of Act I of 1894, and that, though the award was made 
under the old Act, its enforcement was regulated by the new Aot, as the 
proceedings must be regarded as pending within the terms of s. 2, cl. 2, 
of the new Act. He accordingly re-affirmed Mr. Khareghat’s order, filling 
up the omission in it of the date of payment, and directed that the payment 
should be made on or before 20th May, [810] 1896. As no payment was 
made by the Collector within the time fixed, the matter again came up for 
final orders before the District Judge. The Collector again raised the 
contention that neither under the old nor under the new Act had the 
District Judge any power to enforce the award. This contention was upheld 
by the District Judge, who accordingly dismissed the claimant’s application. 
The present appeal is against this order of dismissal. 

The case was at first argued before Mr. Justice Parsons and myself, 
but as there was a difference of opinion between us on the points of law 
raised in the appeal, it was arranged that it should be re-heard before a 
Bench of three Judges, consisting of the two before whom it was' first 
heard and the Chief Justice. • 

At this second hearing, a preliminary point was raised that the District 
Judge had no power to revise and setr aside an interlocutory order passed- 
by- the Assistant Judge. That order was made after full enquiry on 18th ; 
February, 1896, and it re-affirmed the previous order of Mr. Khareghat; 

. The Collector's representation to the District Judge against Mr. Knight’s 
order was not made till 2nd July, 1896. The Bombay Civil Courts’ 
Act (bb. 14 — 19) regulates the powers of Assistant Judges. It is nob 
dear whether the reference to the Assistant Judge in this case was 
made tinder s. 16 for inquiry and report, or whether the Assistant 
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Judge was invested with the powers of District Judge under s. 19. The 
wordiug of the order shows that the Assistant Judges, Mr. Khareghat and 
Mr. Knight, did not merely inquire and report. Under these circumstances, 
it may be presumed that they had jurisdiction to pass the order. And 
even if their order was not proper, it could not be set aside in the way it 
was done by the District Judge, as it an appeal lay to him from 8uch 
order. I am, therefore, of opinion that the District Judge’s order appealed 
from in this case was improperly made. 

This circumstance by itself does not, however, preclude this Court in 
regular appeal from considering the validity or otherwise of the order 
passed by the Assistant Judge directing the enforcement of the award. It 
was admitted in the course of the [811] argument, and in fact it is clear from 
the Assistant Judge’s own reasoning, that, as far as Act Xof.1870 was con- 
cerned, there was no provision by which the Judge who made the award 
could direct its enforcement against, the Collector, as though it were a decree 
between the claimant and the Collector. Section 34 of the old law, it is clear, 
only extended the provisions of the Civil Procedure Code so far as they relate 
to the inquiry before the award was made. Tbe functions of the Court do 
Dot, as remarked by the District Judge, absolutely cease with the deter- 
mination of the compensation ; for in the matter of costs directed to be 
paid by the claimant, power is given to the Court to enforce an order about 
costs as though the award were a decree in a suit. This special provision 
shows that, in other respects, no such power was conferred on the 
District Judge. Sections 40, 41 do indeed impose a statutory liability on 
the Collector to make the payment, but there is no procedure laid 
down by which this liability can be enforced, except by a separate 
suit as provided for by arts. 17 and 18 of the Limitation Aot. This 
was the view taken by this Court in the ruling referred to by the 
District Judge, and that decision must govern the present case. 

The Assistant Judge, however, was of opinion that the new Act I of 
1894 was applicable to this proceeding, and that, therefore, the Courts had 
power to enforce this award. When the case was first argued, I was 
inclined to take this view, especially as it appeared to me to be the 
intention of the Legislature to extend the scope of the old s. 34 re-enacted 
as s. 53, and thus to make the whole Code applicable as far as possible to 
land-acquisition disputes. The words employed in ss. 31 — 34 are also more 
significant, as they direct the Collector to make the payment with interest 
and costs, if any. On further consideration of the whole subject, I have 
come to agree with the Chief Justice and Mr. Justice Parsons, and to hold 
that this caso must be disposed of independently of the new Act. Tbe 
award cannot be held to have been a pending proceeding under s. 2, cl. 2. 
If the award was not enforceable on the date when it was signed, no 
subsequent enactment could alter its character, unless there was any express 
provision to that effect in the Aot. Section 2, ol. 2, contains no suon 

provision. . 

[812] The irregularity of the District Judge’s order has thus clearly . 
led to no failure of justice, and falls under s. 578 of the Civil Proc 0 n 
Code. The order of dismissal must, therefore, be upheld, and the claims 
referred to the only remedy open to him under Act X of 1870. .. 

Costs on appellant. . 

Order -confirmed. 
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MULCHAND KUBER V . BH0DHIA 


22 Bom. 813 


22 B. 812. 

APPELLATE CIVIL. 

Before Mr. Justice P arsons and Mr. Justice Ranade. 

MULCHAND Kuber (Original Plaintiff), Appellant v. Bhudhia and CIVIL. 
ANOTHER ( Original Defendants), Respondents .* [26th July, 1897. J 22 B. 812. 

Hindu, law-Marriage — Marriage of a girl without her lather’s consent Suit by father to 
have marriage declared void —Pactum valet — Applicability of the doctrine to marriage • 

Under the Hindu law a duly solemnized marriage cannot be set aside in the 

absence of fraud or force, on the ground that the father did not give his consent 

to the marriage. 

The texts relating to the eligibility of persons who can claim the right of giving 

a girl in marriage, are directory and not mandatory. 

[Appp.. 15C.P.L.R. 46; R., 35 A. 265 — 11 A.L.J. 272 (275) = 18 Ind. Gas. 927; 49 

P.R. 1903 = 118 P.L R. 1903.] 

SECOND appeal from the deoision of E. H. Leggatfc, Assistant Judge 
of Abmedabad. 

Suit by a father to have the marriage of his daughter (defendant 
No. 2) to the first defendant declared null and void. 

The parties to this suit were Lewa Kunbis by caste. Plaintiff was 
a resident of Ahmedabad. In consequence of some dispute in the family, 
his wife (defendant No. 3) left his house and went to live with her mother 
at Gomtipur, a village about two miles distant from Ahmedabad. She 
took with her his infant daughter Mahalaxumi (defendant No. 2) who 
was about 3* years old. 

Thereupon the plaintiff applied to the District Court to obtain the 
custody of his child aod for an injunction restraining his wife from 
disposing of her in marriage. 

This application was rejected. Shortly afterwards the girl was given 
in marriage to defendant No. 1 by her mother (defendant [813] No. 3) 
without the consent of the plaintiff and in defiance of his wishes. 

The plaintiff then filed this suit praying for the custody of his 
daughter and for a declaration that her marriage with the first defendant 
was null and void. 

The defendants pleaded inter alia that the plaintiff had given his 
consent to the marriage of his daughter, that the match was a fit and 
proper one, and under the Hindu law a marriage once performed could 
not be annulled. 

The Subordinate Judge held that the girl was given in marriage 
without the plaintiff's consent or knowledge, that the marriage was 
celebrated in fraud of his rights, and that the doctrine of factum valet was 
not applicable. He, therefore, passed a decree for the plaintiff, declaring 
the marriage null and void, and ordering the defendant to deliver up 
possession of the minor (defendant No. 2) to the plaintiff. 

On appeal, the Assistant Judge held that, though the marriage was 
performed without the plaintiff’s consent, it was not invalid on that 
account, in the absence of fraud on the part of the mother. He, therefore, 
reversed the first Court’s decree and dismissed the suit. His reasons were 
as follows : — 

“ The Hindu law appears to be that the father has the right to per- 
form the marriage ceremony and not the mother, but it also seems that a 

* Second Appeal No. 249 oi 1897. 
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7 nr 8 v marnaB0 oac0 perform0d is valid, and nothing is said as to the father’s 
' C0nsenfc - As is said in the case referred to, where the Legislature contem- 

Appel- P , 8 fche inva,idit y of a marriage to which the father’s consent is wanting 

r a™ lfc ayS d0VVn fche Iaw in 0X P ress term s, and if it does not do so, it must be 
presumed that the father’s consent is not absolutely necessary. 

ClvIL - 1 think, moreover, that I must take into account the fact that the 

22 B 812 ? l app,10fl for an injunction restraining his wife from giving his 

' daughter in marriage and failed to obtain t'he injunction. In refusing to 
grant his application, the Court gave so much colour to the mother’s claim 
to bo allowed to perform the ceremony as to negative any idea of fraud on 
hor part. This being so, the question raised and left undecided by the 
IJigh Court m the case referred to (I.L.R., 11 Bom., p. 256) as to whether 
the Civil Court would set aside a marriage on the ground of fraud by the 
parties intermarrying, has no application and need not be discussed. 

There is not sufficient evidence to show that the marriage was in 
itsolf an improper one. The father may be able to sue the mother for 
the money (.814] received on account of the marriage of his daughter, on 
the ground that he was the only person entitled to give her in marriage, 
but this would not affect the validity of the marriage itself. 

Under the circumstances I think the marriage is valid and cannot 
be annulled. 

I, therefore, reverse the decision of the Subordinate Judge and dis- 
miss the suit.” 

Against this decision the plaintiff appealed to the High Court. 

. Ganpat Sadashiv Rao, for appellant. — It is found, as a fact, that the 
girl s marriage was performed without her father’s consent and authority. 
Under the Hindu law it is the father’s right to dispose of the girl in 
marriage ; failing him the paternal relations have this right, and in their 
default, the mother. The mother thus stands last on the list of relations 
who by law are empowered to give a girl in marriage. So long as the father 
is alive, the mother has no authority to give away her daughter without 
his consent. A marriage performed without his consent is invalid — Nund - 
lal v. Tapeedas (1). It is a fraud on the father’s right for the mother to 
usurp bis authority and give their daughter away without his knowledge 
and consent. Such fraud vitiates the marriage contract and renders it 
null and void — Aunjona Dasi v. Prahlad Chandra (2). The doctrine of 
factum valet has no application to such a case, for the obvious reason that 
there is a complete absence of authority in the mother to give away the 
girl. The prohibition of the law is not merely directory, but mandatory. 
The cases oiBaee Rulyat v. Jeychund (3) and Khushalchand v. Bai Mani{£) 
are distinguishable from the present case, because in both those oases the 
father had abandoned his wife and daughter, and acted in a manner show- 
ing that he waived his legal right to dispose of his daughter in marriage. 

C. H. Setalvad , for respondents. — According to"the Hindu law a 
marriage once duly celebrated cannot be annulled. The consent of the 
father is not essential to the validity of the marriage. The case of Khushal- 
chand v. Bai Mani (4) is conclusive on this point. See also Bai Diwali 
v. Moti Karson (5). As to the question of [81S] fraud, the lower Court 
finds, as a fact, that there is no proof whatever of any fraud, constructive 
or actual, on the part of the mother or any other person who brought 
about this match. 


(2) 6 B.L.R. 243. 
(5) 22 B. 509. 
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defence broke down, and the decision was made to re9t chiefly on the 
doctrine of factum valet to which the lower Court of appeal has referred 
in its judgment. This doctrine of quod fieri non debuit factum valet, or its 
Sanskrit equivalent, that “ a thing cannot be made otherwise by a hun- 
dred texts,” has been frequently referred to in our reports in connection 
with questions relating to marriage, adoption, alienation, and maintenance 
of widows— Khushaichand v. Bai Mani (1) [816] Lakshmappaw. Ramava 
(2) ; Gopal v. Hanmant (3). The general principles underlying the maxim 
were laid down in Lakshmappa v. Ramava ; and re-affirmed in Gop&l v. 
Hanmant by Sir M. Westropp. 

In the first of these judgments it is stated that the application of the 
maxim must be limited to cases in which there is neither want of authority 
to give or to accept, nor imperative interdiction. In cases in which the 
Shastra is merely directory, or only points out particular persons as more 
eligible than others, the maxim may usefully and properly be applied if the 
precept or recommended preference be disregarded. When the defect is 
one which can be described as one of the nature of non potuit rather than 
of non debuit , then the maxim does not apply — Gopal v. Hanmant. In 
the words of West and Biihler’s Digest, p. 909 (a), “ prohibition or injunc- 
tion resting on the essential qualities or mutual relations of its objects 
is distinguished as indispensable from one going only to an incident 
or matter of degree, or to the ceremony, a defect in which does 
not generally vitiate the proposed transaction if the precept has been 
complied with as far as was reasonably practicable.” 

The distinction between directory and prohibitory injunctions being 
so clear, we have next to see bow far the authority of the father to give 
his girl in marriage falls under one or the other class of injunctions. The 

' " *— *— * ' '■* i l i « 

(1) 11 B. 217, (2) 12 B. H. 0. R. 3G4. (3) 3 B. 273, 
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JUDGMENT. 

Ranade, J. — The parties to this suit are Lewa Kunbis.^ Both the 

lower Courts have held that the marriage of appellant-plaintiff’s daughter 

Mahalaxumi, aged 3£ years, with the minor respondent, himself a boy 7 or 

8 years old, was celebrated by the child’s mother and her maternal relations 

without the knowledge and consent of the appellant. The Court of first 

instance held that there were clear indications of fraud and concealment, 

and as the caste was one in which re-marriages were permitted, it held that 

appellant was entitled to the declaration he sought in respect of setting 

aside the marriage, and the Court also awarded appellant’s claim to the 

custody of the child. . . . 

In appeal, the Assistant Judge was of opinion that the circumstances 

of the case negatived the existence of fraud, and that the marriage 

was in other respects not an improper one. He further held that 

a marriage duly celebrated by the child’s mother could not be set aside on 

the ground of the absence of the consent of the father, inasmuch as such 

consent was not absolutely necessary. The Assistant Judge accordingly 

dismissed the claim for the declaration sought, as also for the custody of 

the child. . _ , 

The chief contention raised in appeal before us is that, under the 

circumstances of the case, the marriage was null and void, as the appellant’s 

consent and authority were not secured prior to its celebration. The 

defence in the Court of first instance was made to rest on an allegation 

fUof. t.Vm annellant was present at the time of the celebration. This 
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deeded eases to which reference was made in the course of the argument 

, d0u * )fc °" th , ls P° 1Dt - Tbe ca3 e of Nundlal v. Tapeedas (1) mav be 
left out, for it related only to a betrothal contract, and not to a eonmleted 

marnaga, and the only point decided in it was that contracts of betrothal to 

be bmdmg must be made bv or with the parents of the children. Tbe next 

There“n^ 9 h 9,S fl ^° rtS r V ' Je « chun V » more to the point 

w on, , 6 6 ' the ?' sp “ fce was between husband and wife, and the girl 

tTat a dulv IT olli , when her mother sot her married. The Court held 

the fatho - dW 0m r “ armgs oou,d not be set aside on the ground that 

r817l M n 2i d i glV t h 'r°- SeDU0the ma '™S0. In a Bengal case- 

Afookcrji v. Jadub Chunder ( 2)— it was held that a 

and that the ar 3 n a DatUra! guardian of his chila as ib3 mother, 
and .hat the absence of his consent would not invalidate a marriage duly 

e s"oTwhere y Madra8 High Court Oa ” 0 b ° alimit 

“ , the d ' a »f 6 was between the widowed mother and her 

wesaTi 9 . , bl0t . her 7f • Namasevayam Pillar, v. Annamai Ummal (3). This 

dm v ChanZ'^V l y r^ e C u'° Utta High Courfc iD Brindabw, Chart- 

a minor wh ® ro a ' S ° the mobher ' 3 ri S bb to dispose of 

LTZm l S bue u stl ? ned b y bba ““Ole of tbe child on the authority of 

(n fU t8 \?' W1,oh glve P rafera nco to such relations over the mother 
m this connection. 

7 T^/cS S i° f fc 7 heS0 n Ca - S rr W0l ' Q 10viewod and considered bv this Courfc in 
Lh J p %nd l na \ M,u \ ;*• and hy the Madras High Courfc in Venkatachar- 
(inr/acharyulu (-5). In the first of these cases the operation of 
the maxim factum valet was considered, and Sir C. Sargenfc observed 
that, upon a true construction of the texts, fche giving of the girl 
in Diamage was not a right, but a duty to be discharged, and, in fche 
aosence ° f express words invalidating fche gift; in marriage, the eon- 
s ? 0 ,° 00 person upon whom this duty devolves is not of fche essence 

o e marriage, and if it is not, the maxim applies. Ifc is fcrue fche learned 
11 10 , , . us ^ lce expressed no opinion as fco how far the presence of fraud 
won invalidate such a marriage, bub there, as in fche present case, there 
was no reason for interference, on fche ground of fraud fche existence of 
w llc r !^ e lower Courfc of appeal has expressly negatived in fche present case. 

The appellant s pleader contended fchafc there was a constructive, if 
not a direct, fraud upon the father’s authority. As the District Courfc 
id not grant fche injunction which fche husband had prayed against his 
wife, and, moreover, as fche District Judge has found expressly that fche 
marriage was not an improper one, there is not much room for presuming 
constructive fraud. Fraud and force, such as was alleged in fche case of 
Aunjona Dasiv. Prahlad Chandra Ghose (61, must vitiate any?transacfcion 
however solemnly celebrated [818] by fche observance of fche usual cere- 
monies, and a suit to set aside the marriage will lie. Bub, in fche absence 
of theso elements, fche maxim oi factum valet will govern, as tbe texts 
only refer to fche greater or less eligibility of fche relations who can olaim 
fche right fco make fche choice and perform fche ceremony. The custom of 
the caste is not shown to be adverse fco fche celebration of fche girl’s 
marriage at 3 1 fco a boy of 7, and no fraud can be presumed from fche faefc 
of this early celebration. The circumstance fchafc ra-marriage is permitted 
by fche rules of the casfce i9 irrelevant in fche decision of fche question of 
the validity of fche marriage. 


(1) 1 Borr. 16. 
(4) 12 0. HO. 


(2) 3 W.R. 194. 
(5) .14 M. .316. 


(3) 4 M.H.O.R. 339. 

(6) 6B.L..R. 243. / 
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On the whole, therefore, we must bold that the appellant plaintiff s 
claim was properly dismissed by the lower appellate Court. We dismiss 
the appeal. Costs on appellant. 

Decree confirmed. 


22 B. 818. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


RATANCHAND ( Original Defendant ), Appellant v. JAVHERCHAND 
( Original Plaintiff), Respondent* [26th July, 1897.] 

Hindu In. iw— Widow - Funeral expenses of widow — Hasbmd's estate chargeable with stick 
expenses. 

Under the Hindu law the estate of the husband is liable for the fuueral expenses 
of the widow ; her striihnn cannot be charged with suoh expenses. 

SECOND appeal from the decision of Rao Bahadur V. V. Paranjpe, 
First Class Subordinate Judge of Broach. A. P. 

One Parbhudas Kalliaudas died in July, 1875, leaving a childless 

widow, Bai Divali. 

Bai Divali died on or about the lltb April, 1893. She left a will, 
bequeathing the whole of the property in her possession to her brother, the 

defendant. 

The plaintiff thereupon filed this suit, as the nearest kinsman and 
reversionary heir of Parbhudas Kalliandas, to recover the property in 
dispute from the defendant. 

The defendant pleaded ( inter alia) that the whole of the property 
[819] in suit belonged to Bai Divali; that she was competent to will it 
away ; and that, oven if any portion of the property in his possession were 
found to have belonged to Parbhudas Kalliandas, he (the defendant) was 
entitled to retain out of such property a sum of Rs. 400 which he had 
spaDt on the funeral ceremonies of Bai Divali. 

The Court of first instance held that part of the property in suit, 
namely, a house, some ornaments and outstanding debts, had been 
inherited by Bai Divali from her husband ; that the rest of the property 
was her stridhan ; and that her husband’s estate was liable for her funeral 
expenses. 

On appeal, the Subordinate Judge with appellate powers varied the 
decree of the first Court bv declaring that the defendant should recover the 
funeral expenses of Bai Divali from her stridhan. 

Against this decision the defendant preferred a second appeal to the 
High Court. 

L. A. Shah, for appellant (defendant). 

Manekshah Jehangirsha, for respondent (plaintiff). 

JUDGMENT. 

RANDAE, J. — The plaintiff in this case claimed the estate of Parbhu- 
das as being his heir and entitled thereto on the death of his widow Divali. 
Tne defendant claimed uader a will executed by Divali. The Subordinate 
Judge, A. P. t held that the disposition by Divali, in her will, of the property 
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of her husband was invalid, gave the plaintiff a decree for what he found 
to be the estate of Parbhudas, and left the defendant in possession of the 
stridhanoi Divali. 

The only objection raised to the decree in this Court relates to the 
obligation of paying for the funeral expenses of Divali. The Subordinate 
Judge has charged the stridhan of Divali with these expenses. We think 
that this is wrong. We are of opinion that the estate of the husband is 
liable for them. We can find no express authority on this point, but it has 
been decided that a widow can charge her husband’s estate with the liability 

roo P ni y these expenses - See Sadashiv v. Dhakubai (l). If the plaintiff 
L820J were administering the estate of Parbhudas, he would have to pay 

the funeral expenses of the widow, he would also have to pay the defendant 

the 1 gacy left him by the widow, and we think that the fact that the 

defendant now claims his legacy by way of set-off cannot affect the merits 

o . e claim. The Judge of the first Court was evidently right upon hi j 

point, and we do not understand why the Subordinate Judge, A. P„ raised 

it, seeing that the plaintiff never made it a ground of appeal. 

\\ e vary the decree of the lower appellate Court by awarding the house 

o t J6 plaintiff to be taken possession of only after he has paid into Court 

tor the use of the defendant the sum of Rs. 150. Costs throughout in 

proportion, except the costs of Ex. 8 in appeal, whioh are to be borne bv 
the plaintiff. 


Decree varied. 


22 B. 820. 

APPELLATE CIVIL. 

Before Sir C. F. Farran , Kt., Chief Justice , and Mr. Justice Candy. 

Da(tDU (Original Plaintiff), Appellant v. BALVANT RAMCHANDRA Natu 
and ANOTHER ( Original Defendants Nos. 1 and 2), Respondents * 

[27th July, 1897.] 

Benami— Benamidar , right of , to sue in his own name— Purchase by a non-agricul- 
turist in name of an agriculturist— Suit by benamidar for redemption— Court fees 
payable as if real purchaser was plaintiff— Dekkhan Agriculturists' Relief Act ( Act 
XVII of 1879) — Practice — Procedure. 

Where a purohase is made benami and a suit is brought by the benamidar in 
order that the real purchaser may escape the oonsequenoes to which the latter 
would be liable if he purchased and sued in his own name, the Court will look 
behind the record to see who the real purohaser is. 

A benamidar may maintain a suit in his own name, but the Court will put 
the defendant in the same position as if the real were the aotual plaintiff. 

One Dagdu, an agriculturist, purchased certain land benami for Kelkar,® 
non-agriculturist, and brought a suit for redemption under the provisions of the 
Dekkhan Agriculturists’ Relief Act (Aot XVII of 1879). Under the notification 
of the Government of India, No. 2092, dated the 29th July, 1981, the fees m 
case of suits by agriculturists for redemption were remitted, and the plaintiff, 
therefore, paid no stamp duty on the plaint. 

[821] Held, that Dagdu might maintain the suit in his own name, but must 
pay the usual stamp fees, and that the suit should proceed as an ordinary suit as 
though Kelkar was the nominal as well as the real plaintiff. 

[R., 21 A. 380 ; 13 C.P.L.R, 33 ; 10 O.C . 263.] 

• Appeal No. 29 of 1897. 

(1) 5 B. 450. 
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APPEAL from the decision of Rao Bahadur N. N. Nanavati, First 
Class Subordinate Judge of Poona. 

Suit for redemption. The plaintiff, who was an agriculturist, alleged 
that he had purchased the land in question at an execution sale. lie now 
sued to redeem it from a mortgage for Rs. 1,000, dated the 8th June, 1874, 

and for possession. . . 

The defendants pleaded 0 inter alia) that the plaintiff was merely a 

benamidar having bought the land benami for one Shridhar Ballal Kelkar, 
who was the real purchaser and the real plaintiff. They contended that 
the benamidar was not entitled to bring this suit, and that Ivelkar, who 
was not himself an agriculturist, was using the plaintiff in order to obtain 

the benefits of the Dekkban Agriculturists’ Relief Act. 

The Subordinate Judge dismissed the suit, holding that the plaintiff, 
who was a benamidar for Ivelkar, had no right to sue. The following is 

an extract from his judgment : — . , T r o iq a n 

“ A benamidar can, no doubt, sue in his own name U. D. a., lo Ail., 
39), but in this case there are reasons why the plaintiff should not be 
allowed to sue in his own name. The suit is a barefaced attempt to defraud 
the public revenue. By the plaintiff suing as an agriculturist, a fee ot 
Rs. 484 on the plaint is lost to Government. This suit is, again, an 
attempt to take undue advantage of the provisions of the Dekkhan Agricul- 
turists’ Relief Act, which provides a special mode of taking account in 
transactions in which agriculturists are concerned, or by which agnciU 
turists are affected (vide as. 12 and 13 of the Dekkhan Agriculturists 
Relief Act). But this is a privilege which is intended for agriculturists 
only (vide P. J., 1882, p. 424, and P. J. 1884, p. 203). 

The plaintiff appealed. , 

Balkrishna N. Bhajekar, for the appellant (plaintiff).— The evidence 
does not show that the plaintiff is a benamidar. Kelkar has expressly 
disclaimed anv interest in the property. But even if the plaintiff is a 
benamidar he is entitled to bring the suit in his own name— Annajt v. 
Bapuchand (1) ; Bavji v. Mahadev (2) ; [822] Bhola Pershad v. Bam 
Lall (3). Further, we contend that the Judge ought to have made Kelkar 

a party to the suit. v mu 

Narayan G. Chandavarkar, for the respondents (defendantsj.—lhe 

Dekkhan Agriculturists’ Relief Act was not passed with a view of benefiting 

persons who are not agriculturists. It was passed for the benefit of 

agriculturists only —A mickand v. Kanhu (4) ; Bajaram v. Lakshman (5). 

On the evidence the Judge found, as a fact, that the plaintiff purchased 

the property ben&mi for Kelkar. That being so, the plaintiff could not 

maintain the suit in his own name notwithstanding the disclaimer by 

Kelkar — Sari Gobind v. Akhoy Kum&r (6). 

JUDGMENT. 

Farban, C. J. — Upon the issue of fact which arises in this appeal 
we have arrived at the same conclusion as the Subordinate Judge, First 
Class, viz., that the purchase by the plaintiff Dagdu of the property in 
suit at the Court’s sale referred to in the plaint was a benami purchase 
for Kelkar, and that the latter is conducting this suit in the plaintiff’s 
name for his own benefit. Though each strand in the rope of proof 
may not of itself suffice to establish that position, yet all the threads 


(1) 7 B. 620. (2) 22 B. 672. (3) 24 O. 34. 

(4) P. J. (1884), p. 203. (5) P. J. (1882), p. 424. (6) 16 C. 364. 
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"g®?. takeP 7 com hinatioti lead, we think, with irresistible force to that 

result The facts are set out in the judgment of the Subordinate Judge 

! unnecessary for us to reneat them. The learned pleader for the 

‘ i * * '™ USS them a " a who,e ’ but aoatente * h'mself 

relied facts upon whieh the Subordinate Judge 

q nhA . l° fc , ’^onsistent with an opposite view to that which the 

6 J " d f fi9 . ha9 adoptpd ' bui should not be justifiod in revers- 
of facfc noon such a partial review of the evidence. When it 

he finding H a 7 0,8 n e tHink that ther0 Can be bufc littl9 doubt tba ‘ 
the finding of the lower Court is correct. 

U nJ!rf ha - been br ° u s M b v the plaintiff Dagdu as an agriculturist, 
possession nf fi'idT ° f D ’ kkhan Agriculturists’ Belief Act, for the 

land alonv w7h 428 ° r for Possession of this 

„ tula L 7 fu 1 Tbe b »" correctly valued his claim 

agriculturist h # Sub 7 <1,nate ^e, [823] but ou the ground of being an 
one foi redem ha t S ^ T S ‘ amp duky on tb0 P ,ainf . » so far as the suit is 

that ground. Hence this 52 ‘“ ta JUdg6 ^ r6i0Ct0Cl ° Ia, ' m UP ° n 

is anWriouP s “l?S e stpd that Kelkar, the real purchaser of thelaod in suit, 
chaser Un ^ 7 be Question, therefore, arises whether a bernmi pur- 

form fh« v * 1 °° 0 ia ^ ^ rea ^ owner, or, to state the relation in another 
iff iq SU , 1n8 * D fc ^° name of an agriculturist nominal plaint- 

In'ffia Nr, onoo °j nof: 'fication of the Government of 

of auif-q for fk ' ?^th *881 (1). remitting the fees in the case 

an ofllnU ’ >t e re( |oraption of mortgaged property when the plaintiff is 

imnreqqirt n r ' <-u^ 0 CaS0, S0 * ar as we are aware, is one of the first 
u_ if V n ', D somewhat analogous case of a pauper suing on be- 
na t of another Person reallv interested in both Courts of Common Law 

qu, v in England it has been held that he will not be allowed 

— 7wL lmi< V 7 wH 00 0r su ’ fc un,ess he gives security for costs 

p h : f , 7- f2) ; Andrews v. Marris (3). The law is thus stated in 

Lh t^g Archbold, Chap. XXXIII, p. 399. Ed. (1885): “Itmavalso 

• f . en a ^. a tf 0 / 101 ’*! rule that where another person is in fact proceeding 
? n , ac f° n ,n name of the partv on the record, and that party is 
11ri ? n S 8 9 • Pauperism and insolvency, the Court will stay the proceedings 
in S0curi t\ for costs be given.” We refer to this practice to show that 
I ^ o y? 0 ? ases the Court will look beyond the record to see who is the real 
am i m the suit and will put the defendant in the same position as if 
the real were the actual plaintiff. 

Mnh i We ^ ,n ^’ °P 0n us « having regard to the ruling in Ravjiv. 

. . ev 1 ^old fcfiat a benami purchaser is not entitled to maintain 
a sui in is own name, bat that case also shows that the owner subse- . 
quentJy added as a plaintiff is treated as the real plaintiff throughout suing 
in e name of his benamidar. For tbe purpose of limitation the subsequent 
cange of names is immaterial. In the leading case upon this subjeot, 

wand L824J Kishore v. Ahmad Ata (5). the Court recognises with approval 

' 0 nrincipl 0 deducible from the cases of Fuzeelun Beebee v. Omdah 
Beebee f6Und Meheroonissa Bibee v.‘ Hur Churn Bose (7) that where the 
purchase is made by the real purchaser in the name of a benamidar to 
escape the consequences in which a purchase in his own name would inyolvfl 

(I) See Bombay Government Gazette, 1881, Parti, p. 420. 

(2 1 J. and L. 703. (3) 7 Dowl. 712. (4) 22 B. 672. 

(6) 18 A. 69. (6) 10 W.R. 469. (7) 10. W. R. 220, 
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him, the Couifc will look behind the record to see who the real purchaser 
is — at least those oases which embody that principle are cited with approval 
by the Allahabad High Court. In the present case we cannot doubt that 
Kelkar bought the equity of redemption of the lands in suit in the name 
of the plaintiff Dagdu to enable him to sue without payment of the usual 
stamp fee and to obtain the benefit resulting from the provisions of the 
Relief Act in favour of agriculturists. This, in our opinion, he cannot be . 
permitted to do. We think, however, that the suit should bo allowed to 
proceed as an ordinary suit on payment of the usual stamp fees as though 
Kelkar was the nominal as well as the real plaintiff. This decision is not, in 
our opinion, in any way at variance with Annciji v. Bapuchand (1) or Gulab~ 
puri v. Pandurang (2) or Amichand v. Kanhu{d) though in the latter two 
cases it was apparent that persons other than the agriculturist plaintiff 
might under certain circumstances reap a considerable portion of the 
advantage derived from the suit. That is, however, a result which the 
Relief Act contemplate in some instances— s. 3 (z). There was no 
doubt that in these cases the actual plaintiff was an agriculturist and the 

stamp objection did not arise. , 

We shall, therefore, remit the case, giving the plaintiff three months 
time within which to pay the legal stamp fee upon the plaint. Should he 
not do so, the decree will be confirmed with costs. If he does, the case 
will be beard on the merits. Costs to abide the result. 

Case remitted, 


22 B. 829. 

[825] APPELLATE CIVIL. 

Before Sir C. F. Farran, Kt.> Chief Justice, and Mr . Justice Candy . 


Bala AND others ( Original Plaintiffs), Appellants v. Balaji 
MaRTaND (Original Defendant), Respondent .* [27th July, 1897.] 

Hindu law — Joint family — Ancestral property— Mortgage by father and one of the sons 
— Agreement by father alone that mortgogie should enjoy the properly for a term of 
years in satisfaction of debt— Agreement not binding on sons — Alienatton— Decree 
against father— When binding on his sons— Dehlchan Agriculturists' Belief Ait (X VII 
of 18791, s. 44 and s. 15 -A. 

In 1883 one Dhondi and his eldest aon Bala mortgaged certain ancestral pro- 
perty foe Rs. 1,600. In 1890 Dhondi alone came to an arrangement with the 
mortgagee by which it was agreed that the mortgageo should enjoy the income 
of the mortgaged property till 1900 A. D. in lull satisfaction of the mortgage-debt. 
This agreement was filed : in Court under a. 44 of the Dekbhan Agriculturists' 
Relief Aot (XVII of 1879; on 4th April, 1891, when it took effect as a decree. 

Tn execution of this deoreo the mortgagee sought to attaoh the property mort- 
gaged. Dhondi having died in the meantime, bis sons objeoted to the attachment 
on the ground that the decree was fraudulent and collusive. But the objection 
was disallowed by the Court, aod the property was attached. Thereupon Dhondi’B 
sons filed a suit lor redemption of the mortgage of 1868. 

Defendant pleaded that the mortgage was merged in the agreement of 1890, 
and that the piaintifis had no right to redeem. 

Held that the agreement was not binding upon the [plaintiffs. By the agree- 
ment the right to redeem the mortgage before its fixed period under the provi- 
sions of b. 16-A of the Debkhan Agriculturists’ Relief Aot (XVII of 1879) oeased,, 


* Beoond Appeal No. 274 of 1897. 
(1) 7 B, 520. (3) P.J. («66), p. 142. 
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and the right to the surplus profits in the hands of the mortgagee over and 

above the mortgige-debt was also lost, without any countervailing advantage or 

booefi . Such an agreement by a Hindu father is not binding on his sons in 

nf aQ . ce3 1 tra ) P f °P er ty- It amounts pro tanto to an alienation, by him, 

of the ancestral estate without consideration. 


Hrtd, also, that as the agreement was not binding upon the 

decree against their father based upon the agreemeut was also not 
them. 


plaintiffs, the 
binding upon 


t R ., 26 B. 168 = 9 Bom. L-R, 647; 16 C.P.L.R. 19 (25).] 


. ,,. 1 . SEC ° N ' 1 a PPf> from ^0 decision of B-ao Bahadur Thakurdas 
Additional First Class Subordinate Judge, A. P., of Poona. 

nil SUlt f °/. re ^ Pfcl0n - The morfc ^ a ge d property was a mokasa 

°. f a 412 f“ n “ all y ™ eived from the Government treasury 

L826J at Bhimthadi in the Poona District. It was ancestral property of 

one Dhondi and his sons Bala, Aba, Gangaram, and Bapu, a minor. * 

On the -8bh June, 1888, Dhondi and his eldest son Bala mortgaged 

the mokasa allowance to the defendant to secure the repayment of Rs. 1,500 

fh«v m oonn a J n por cent, per annum ; the mortgage to be redeemable in 
tne year 1900 A.D. on taking accounts in the usual manner. 

On the 28th April 1890, Dhondi came to an arrangement with defend- 
ant (mortgagee), by which it was agreed that the defendant should enjoy 
the allowance till A.D. 1900 in full satisfaction of the mortgage-debt. 

This agreement was made before the village conciliator, and was 
foi warded by him to the Subordinate Judge of Bhimthadi, who ordered it 

A°,f b rv vr d T ln f fc i b o- 7 n? Urfc T ler S ' 44 . of the Dekkhan Agriculturists’ Relief 
* f n ^ ? ^79) on tho 4th April, 1891 , when it took effect as a decree 
of tho Court. 


■ died, the defendant applied for execution of the decree 

against Dhondi's sons and legal representatives Bala, Aba, Gangaram, 
and Bapu, a minor. 

Bala resisted this application on the ground that the decree was 
irauaulent and collusive and, therefore, not binding on Dhondi’s sons. The 

u 3oi mate Judge overruled this objection and passed an order for 
attachment of the mokasa allowance. 

Thereupon Bala hied the present suit in 1894 for redemption of the 
mortgage of 1888, alleging that the mortgage-debt had been satisfied. 
15ala s brothers were made co-plaintiffs after the institution of the suit. 

The defendant pleaded {inter alia) that the plaintiffs had no right 
to redeem ; that the mortgage was merged in the consent decree passed 
between him and the deceased Dhondi in 1891 ; that all objections taken 
to the decree by the plaintiffs having been overruled by the Courtjn the 
execution proceedings, the plaintiffs were bound by the decree; and that 

the suit was barred under s. 13 of the Code of Civil Procedure (Act 
XIV of 1882). 

The Court of first instance rejected the plaintiff's claim, holding that 
the mortgage was no longer subsisting, having been superseded [827j by 
the consent decree between the deceased Dhondi and the mortgagee, and 
that the decree was binding on the plaintiffs as sons and heirs of Dhondi. 

This decision was upheld, in appeal, by the First Class Subordinate 
Judge with appellate powers. He held that the agreement and the decree 
made thereon were binding on the plaintiffs ; that the mortgage was 
merged in the decree Navlu v. Rafjhu (1) ; and that the plaintiffs' olaim 
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was barred by s. 13 of the Civil Procedure Code, they being the legal 
representatives of Dhondi. (He cited on that point, Nimba v. Sitaram (1).) 

Against this decision the plaintiffs appealed to tbe High Court. 

Ganpat Sadashiv Rao, for the appellants (plaintiffs).— Dhondi had no 
power to deal with joint ancestral property so as to bind his sons, except 
with their consent or for their benefit. The consent decree between Dhondi 
and the mortgagee cannot bind the plaintiffs, who were not parties to it. It 
was, moreover, made in fraud of their rights. It deprives them of their 
right of redemption. It puts the mortgagee in absolute enjoyment 01 the 
property without any liability to account. Though the mortgage-debt has 
been more than paid off, the plaintiffs cannot under the decree recover 
the surplus profits in the hands of the mortgagee. Such an arrangement 
is against the interests of tbe sons and is beyond the authority of the 
father. A Hindu father ordinarily represents the family in litigation as 
well as in other transactions, and a decree obtained against him as 
manager would, no doubt, bind the family. But tbe decree must be ob- 
tained in bona fide litigation. A oonsent decree does nob stand on the 
same footing — Assamathem v. Roy Lutchmcepui (2). And no effect can 
be given to such a decree when it is manifestly injurious to the interests 

of the sons. 

There was no appearance for the respondent. 

JUDGMENT. 


FARRAN, C.J.— This was a suit filed by Bala to redeem a mortgage 
which he and’ his late father Dhondi executed on the 28th June, 1888, in 
favour of the defendant to secure payment of the sum of Rs. 1,500 with 
interest thereon at the rate of Rs. 18 per cent, per annum redeemable 
in Shake 1822 on making up [828] accounts in the usual way. The 
mortgaged property consisted of a mokasa (family) allowance of Rs. 412 
per annum payable at the Mamlatdar’s treasury at Bhimtnadi and was 
ancestral estate. Dhondi and his sons were agriculturists. The brothers 
of the plaintiff Bala were subsequently made parties plaintiffs to the suit. 

The defendant pleaded ( inter alia ) that the father Dhondi in his 
lifetime on the 28th April, 1800, had come to an agreement with the 
defendant before tbe conciliator of mauji Muram whereby it was arranged 
that the mortgagee was to enjoy the allowance up to the said Shake year 
1822 in full satisfaction of the mortgage debt. This agreement, which 
was come to under s. 43 of the Dekkhan Agriculturists’ Relief Act, 1879, 
was filed in Court under 8. 44 of the same Act and thereupon took 
effect as a decree. Neither Bala nor his brothers were made parties to 
these proceedings. Tbe lower Courts have held that the mortgage of 
1888 became merged in the decree, and that the plaintiffs are bound by 
the decree as though they had been parties to the proceedings under the 
Dekkhan Agriculturists’ Relief Act; The plaintiffs have appealed, and the 
question which we have to determine is whether the above ruling is 
correob. The respondent has nob appeared in support of the decision of bhe 
lower Courts. So we have heard no argument on bis side of the question. 

As a Hindu father’s powers in respect of ancestral property, though 
in some respects peculiar when compared with the powers of other Hindu 
managers, are afcill of a limited character, we must consider the operation 
and effect of the agreement of 1890 upon the mortgage of 1888 before' 
determining how far Dhondi’s sons are bound by it and by the decree' 
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passed thereon ; for it must be boroe in mind that the sons of Dhondi 
were co- parceners with their father when the agreement was entered 
into, and that as such co-parceners, and not as the legal representatives of 
Dhondi, they are now seeking to redeem. 

. Uncler the mortgage of 1888 the plaintiffs and their father were 
entitled to an account and under the provisions of s. 15-A of the (Relief 
Act were entitled to redeem though the fixed [829] period of the mort- 

i * . ^ was also in a redemption suit 

entitled to reduce the rate of interest stipulated for in the mortgage if it 

were deemed exorbitant or excessive. A simple calculation shows that 
even allowing interest at 18 per cent, per annum the mokasa allowance 
received by the defendant mortgagee would have paid the mortgage-debt 
and interest in between seven and eight years. A large surplus would 
thus havo been due to the mortgagors at the end of the mortgage term. 
By the agreement which Dhondi entered into, when it under s. 44 of the 
Relief Act obtained the force of a decree, the right to redeem the mortgage 
before its fixed period ceased, and tbo right to the surplus of the viokasa 
over and above the mortgage-debt and interest was lost. 

. The net lesult was that the father by the agreement gave up the 
right of the family to receive the sum of Rs. 1,800 or thereabout, without 
any countervailing advantage or benefit. Such an agreement by a Hindu 
father is not, in my opinion, binding upon his sons in respect of ancestral 
property. It amounts pro tanto to an alienation bv him of the ancestral 
estate without consideration. Seo upon this point' Mayne’s Hindu Law, 
pi.. 311, and the cases referred to by the learned author. 

It remains to consider whothor the filing of such an agreement, 
operating as a decree under s. 44 is a decree binding upon Bala and his 
brothers, who were not parties to the proceedings. No case, that I am 
aware of, has gone as far as that. In the first place, it was a deoree 
founded upon consent, and the Courts draw a clear distinction between 
adverso decrees obtained in regular course and consent decrees in so far 
as the interest of third persons not parties to the proceedings is concerned. 
An example will be found in Assmathem v. Roy Lutchmeeput (l). [Besides, 
if the agreement of Dhondi was not one binding upon his sons, he would 
not properly represent his sons in a suit filed to enforce it. When the 
transaction is one by which the sons are bound, then a deoree based upon 
such a transaction is binding upon them even though they are not parties 
to it. Most of the authorities upon this subject will be found collected in 
Davalava v. Bhimaji f2). But when the original transaction is not binding 
upon the [830] sons, then the decree against their father based upon such 
a transaction is not binding upon them when they are not parties to the 
suit in which it is passed. For example, a decree against a father in a suit 
by a purchaser to recover possession of ancestral estate voluntarily alienat- 
ed by the former is not bindiog upon the sons not made parties b'o the suit, 
and so even if it is an alienation by the father for debts of an illegal ° r 
immoral character which the sons are not liable to pay — Mtissamut 
Nanomi v. Moduli Mohttn (3) ; Daulat Ram v. Meht Ohand (4). ■ The 
present case appears to me to fall within the analogy of these decisions. 

In the case of Davalava v. Bhimaji (2) the' -original transaction was 
dearly binding upon all the heirs of Nur Mahomed. The case of the 
plainbiff Bali is even stronger than that, of his brothers, as he was one or 
the co-mortgagors in 1888 and -.was not made, a party to the proceedrngB • 


V* 
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■in whioh the terms of the mortgage which he had executed were altered 
to his prejudice. 

On the whole, I am of opinion that the fetter upon redemption 
imposed by the proceedings of 1890 upon the father of the plaintiffs is 
not binding upon them as coparceners even though it acquired under s. 44 
of the Belief Act the force of a decree against D.ioadi himself and bis 
sons as his legal representatives. I notice that the execution proceedings 
which were relied upon as a bar to the present suit were resisted by the 
plaintiff Bala in his latter capacity and are not, therefore, available as a 
defence to this suit. 

I would reverse the decrees of the lower Courts and remand the suit 
to have the mortgage- account taken by the Subordinate Judge. The 
respondent must pay the costs of the appeals in this and the lower appel- 
late Court. Costs already incurred in the first Court to be costs in the 
cause. 

CANDY, J. — I concur, and for the same reasons. I would merely add 
that it would indeed be unfortunate if we felt bound to bold that the 
inequitable arrangement, entered into between Dhondi and defendant in 
1890, bound Bala and his brothers, ft was, on the fac9 of it, in fraud of 
Dhondi’s sons and co-parceners. This case shows how necessary it was 
by Act VI of 1895,s. 12, [831] to substitute the present provisions of 
s. 44 of the Dekkhan Agriculturists’ Relief Act for the same section as it 
stood previously to 1895. Such a case as the present could not have 
occurred had the present provisions of s. 44 been in force. The Subordinate 
Judge would at once have seen, on a scrutiny of the agreement, that Bala, 
who had joined in the original mortgage, was not a party to the agreement. 

Decree reversed and case remanded. 


22 B. 831. 

APPELLATE CIVIL. 

Before Sir C. F. Farran, Kt., Chief Justice and Mr. Justice Gandy. 


KASHINATH DaDA SHIMPI ( Original Plaintiff) Appellant v. NARAYAN 
YALAD Bapu SHIMPI (Original Defendant ), Respondent * 

[29bh July, 1897. J 

Easement — Easements Act [V of 1892), s. 28, cl. (d' — Right to discharge smoke over a 
neighbour's land — Acquisition of right by prescription. 

A right to discharge smoke over adjoining land can be acquired by prescription. 
The definition of easemeot in the Basements Act (V of 1882) is wide enough tA 
embrace such an easement, and s. 28. cl. (d), expressly reoognizes the right to 
pollute air as a right capable of being acquired by prescription. 

SECOND appeal from the decision of Rao Bahadur D. G. Gharpur, 
Birsb Class Subordinate Judge of Nasik with appellate powers, confirming 
the decree of Rao Saheb G. N. Kelkar, Subordinate Judge of Yeola. 

Suit for a declaration that the plaintiff was entitled,' to have the smoke 
from his house discharged through certain smoke holes in the east wall of 
bis house over the defendant’s land and to restrain the defendant from 
building on his land so as to interfere with the plaintiff’s right. 
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The Subordinate Judge held (inter alia ) that no one had a right to- 
send stnoke issuing from his house over the land of another. He dismiss- 
ed the suit. 

Ou appeal by the plaintiff the Judge confirmed the decree. 

The plaintiff preferred a second appeal. 

Mahadeo V. Bhat, for the appellant (plaintiff). — The lower Courts 
have held that such an easement as the plaintiff claims cannot be re- 
cognized at all. That is uot correct — Easements Act [ 832 ] (V of 1882),. 
s. 28, cl. ( d ) ; Gale on Easements, p. 283 ; Goddard on Easements, p. 109. 

Nnroyan G. Gkandavarkar , for the respondent (defendant). 


JUDGMENT. 

FarRaN, C. J. — We do not consider that there is any warrant, in law, 
for the Additional Subordinate Judge, A. P., ruling that a right bo discharge 
smoke through smoke holes in a wall over a neighbour’s land cannot be 
acquired by prescription. If this were so, a person after twenty years' 
user could block up the apertures in his neighbour’s wall by which hi& 
kitchen was kept free of smoke. The definition of easement in the Ease- 
ments Act (V of 1S82) is wide enough to embrace such an easement, and 
s. 28, cl (d), expressly recognises the right to pollute air as a right capable 
of being acquired by prescription. 

In Crump v. Lambert (1) Lord Romillv, M. R., said There is, I 
apprehend, no distinction between any of the cases, whether it be smoke, 
smell, noise, vapour or water, or any other gas or fluid. * * * It is true 
that by lanseof time if the owner of the adjoining tenement, which, incase 
of light or water is usually called the servient tenement, has not resisted 
for a period of twenty years, then the owner of the dominant tenement 
hag acquired the right of discharging the gases or fluid, or sending smoke 
or noise from his tenement over the tenement of his neighbour; but until 
that time has elapsed the owner of the adjoining. ..tenement * 
retains his right to have the air that passes over his land pure and 
unpolluted and the soil and produce of it uninjured by the passage of 
gases, by the deposit of deleterious substances, or by the flow of water. 

We send down the following issues : — 

1. Has the plaintiff a present right acquired by prescription to pass 
snioke through the smoke holes ( dhans ) in his wall over the defendants 
premises, or through any or which of such smoke holes ( dharis ) ? 

2. Does the building erected by the defendant interfere with the 
free passage of smoke through such smoke holes ? 

Findings to bo certified in a month. 

Issues sent down. 



(1) L R. 3 Eq. 409 (413). 
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22 B. 883 (P.C.)=2 C.W.N. 417 = 28 I. A. 126 = 7 Sar, P.C.J. 308. 

[833] PRIVY COUNCIL. 


1898 

APRIL 1. 


Present : 

Lord Hobhouse, Lord Macnaghten, and Sir R. Couch. 


Privy 

Council. 


[On appeal from the High Court at Bombay.] 


22 B. 833 


Damodardas Tapidas ( Appellant ) v. Dayabhai Tapidas 

AND ANOTHER {Respondents.)* 

[10th and 11th February. and lsc April, 1898.] 

Hindu will — Construction of bequest — Indian Succession Act (X of 2865), $$, 82 and 111 
— Absolute estate given. 


(P.C.j — 2 

C.W.N. 417 = 
23 I. A. 126 = 
7 Sar. P.C.J. 
308. 


Thi9 appeal related to three clauses in the will of a Hindu, who bequeathed his 
property to his two sons, one of whom had a son. The other son w is childless, 
bis only issue having died before the will was mad« ; . There were gifts over on 
the death of either son. 

The Courts below, construing the first of the three clauses, decided that 
each of the two sons took a life-interest in the property comprised in that clause, 
as tenants-in-common ; and that the ulterior interest, not having been validly 
disposed of, fell into the residuary estate. 

Oq this appeal, with reference to s. 82 of “ the Indian Succession Act, 1865,” 
made to apply to wills made by any Hmdu in the town of Bombay, by s. 2 of 
the Hindu Wills Act, 1870, some doubt w is expressed by the Judicial Committee 
whether in that clause it sufficiently aopear- d that the estates given to the sons 
were only estates for life. It was, however, in the view taken of the other clause 
of which the construction was in dispute, unnecessary to determine that point. 

In the next cJaus-e to be construed there were words which had been held by 
the appellate High Court to give to each of the two sons of the testator only a 
life-estate in a half share of the residuary estate. Whether those words, which 
followed a gift to the testator’s two sons of the whole residue in equal shares, 
were so clear that only this restricted interest was intended to be given to them, 
was considered in like mauuer to be open to doubt in regard to tho rule of con- 
struction imposed by s. 82. But this was also not required to be determined, as 
this clause, the 13th iu tho will, was not applicable under the circumstanoes. 

It was now determined that the third and last of the disputed clauses. No. 18 in 
the will, clearly gave the residuary estate to the testator’s two sons, in equa* 
shares, each an absolute estate, except in the case of the subsequent birth of a 
son or daughter. The two els. 13 and 18, were not, in the Committee’s opinion, 
intended to be read together and reconciled, nor were they mutually explanatory. 
They were each intended to provide for different circumstances. 

Held, that the two BOns of the testator must bo declared to have each taken an 
absolute interest In the half share of the residuary estate. 

[834] Appeal from a decree (7th April, 1896) of the appellate High 
Court, varying a decree (28th March, 1895) of the High Court in its 
original jurisdiction. 

The suit was brought on the 6th November, 1894, by the respondent 
Dayabhai Tapidas for the construction of a will in the Gujarati language 
dated the 26bh May, 1885, made by his father Tapidas Varajdas, a Hindu 
of Bombay, who died on the 31st March, 1886, leaving houses and other 
property in Bombay acquired by himself. The testator left a widow, who 
died on the 12th August, 1887, two daughters, and two sons, Dayabhai 
and Damodardas. The first of these sons, the plaintift, had a sou Kar- 
sandas, whom he now sued as co-defendant with Damodardas. The only 
issue of the latter had died in infancy before the date of the will. 

The clauses, the subject of contention, the 8th, 13th and 18th in the 
will, are set forth in the report of the appeal in the High Court (1), where 
the judgments of the Courts, original and appellate, are given at length. 


(1) 21 B. l. 
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The plaintiff, and his son, the second defendant, claimed that, on the 
true construction of the clauses, the plaintiff and the first defendant were 
each entitled to a life-inierest only in the houses comprised in cl. 8. and in 
the residuary estate referred to in els. 13 and 18 ; and that after the death 
of the plaintiff and of the first defendant, then the second defendant would 
be absolutely entitled to all. 

In answer to this the first defendant, Damodardas, contended for the 
construction that he and his brother, the plaintiff, each took an absolute 
estate as tenants-in-common iu all the property comprised in all the three 
clauses. 

On this appeal the principal question was resolved into whether the 
interest taken by the two brothers in the residuary estate was absolute or 
only for their lives. 

The issues fixed in the Court of first instance appear in the report of 
the appeal in the High Court (I. L. R., 21 Bom., atp. 5) already referred to. 

[835j Udoo the first and second of these isshes the first Court 
(Candy, J.) decided that, under the 8th clause of the will, Damodardas and 
Dayabhai took, on the death of the widow, a life-interest odIv in the pro- 
perty mentioned in the clause, and the rest of the estate and interest in 
the same was undisposed of and fell into the residue of the estate. Upon 
the third and fourth issues he held that the two sons of the testator took 
an absolute estate as tenants-in-common in the residue, under the provi- 
sions of els. 13 and 18 of the will, subject to the interest of Damodardas 
being defeasible if he should die without having a son born to him in the 
life-time of his brother. Upon the fifth and sixth the first Court could 
not say what the interest of Karsandas would be in the propeity, while 
the two sons of the testator were both alive ; but that the two sons bad 
power to alienate beyond their lives subject to the proviso that the 
interest of Damodardas was defeasible in the case of his dying without 
having had a son born to him in the life-time of his brother. 

An appeal having beea heard by a Divisional Bench of the appellate 
High Court (Farran, C. J., and Strachey, J ), the Judges concurred in the 
decision of the first Court on the first issue, holding that the testator, when 
he gave the income of the houses in cl. 8 to his sons equally, did not 
intend more than that their possession should extend to their lives res- 
pectively. 

As to the gift of the residue under els. 13 and 18, they held (p. 171 
that the proper construction of cl 13 was that “ou the death of one 
brother before the other, without having had issue sons, or without leaving 
issue sons, whichever might be the correct interpretation of the words, the 
gift over to the surviving brother would take effect, although both brothers 
survived the testator.” 

They held, in effect, that the estates of the two sons in the residue 
were life estates. As to the gift over, they held (p. 20) that the mos 
natural meaning to attach to this was chat “ on one brother dying, no 
having male issue, the estate of that brother, subject to the provision or 
his daughter and widow, passed to the surviving brother.’ _ , . , 

On the whole case the appellate High Court were of opinion ft 
hold that the testator’s sons took only life-estates in the [836J P r °P® r 
which they were to divide and take under cl. 13, also given o 
by cl. 18, gave better and more complete effect to the declared m on 10D , 

the testator than to hold (by rejecting the direction in favour o 0 
sons as ineffectual and void) that the two sons of the testator too a s 

estates. 
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The result of the judgment of the High Court wag that the construc- 
tion put upon the clauses wag the following: — Dayabhai and Damodardas 
each took a life estate in a moiety of the houses bequeathed in cl. 8, and 
in a moiety of the residuary estate under ols. 13 and 18. The reversion of 
Dayabbai’e share wag now vested in his son Karsandas. 

If Damodar should die without leaving a son, bis moiety would 
devolve upon his brother Dayabhai, or, if the latter should be dead, upon 
his son Karsandas. Tbe Court considered it premature to decide what 
would be the result if Damodar should have a son, or to decide as to the 
lights of other sons of Dayabhai, should he have any. 

Before the decree was settled, it having been made known that 
Damodardas bad bad two children, who had died in infancy before the 
date of the will, and, by consent, argument having been heard thereupon, 
there was tbe following alteration. The judgment concluded thus (p. 22) : 
“ Reading then the expression ‘have issue’ in the sense of ‘ leave issue,’ the 
sense which we have indicated, the result as to the reversion of Dayabhai’s 
share being now vested in his son Karsandas must be struck out." 

On this apDeal by Damodardas 

Cohen, Q. C., and Mayne, for the appellant, argued that the High 
Court had wrongly construed the clauses of the will. The decision should 
have been that the two sons of tbe testator each took an absolute interest 
on tbe death of tbe widow, in both the property bequeathed in cl. 8 aod in 
tbe residuary estate bequrathed in els. 13 and 18. The Court of construc- 
tion should have declared the gift, as made to tbe testator’s sons, to have 
been an absolute gift to each of an equal share. The limitations over, 
which were to take effect contingently on the happening of a specified 
uncertain event, were not to take effect before the period when the pro- 
perty would have been [ 837 ] distributed to the sous. They were, there- 
fore, void, nob being in accordance with s. Ill of the Indian Succession 
Act, 1865. Gifts to persons not existing when the gifts should take effect, 
would not operate. Part XIII of the above Act was referred to, and also 
Alangamonjori Dabee v. Sonamoni Dabee (1) ; Norendra Nath Sircar v. 
Eamalbastni Dasi (2) ; and tbe Tagore case (3), Tbe period of distribution 
in this case was not at the death of the testator, but at the death of tbe 
son who first should die. The attempted disposition was that the surviving 
son should succeed to a deceased son’s share; but, if tbe latter left issue, 
the surviving brother should not exclude the issue of the deceased brother. 
The only construction, legally permissible, was that the two sons each took 
absolute estates, which either originally were, or might have become, inde- 
feasible. The words “ have issue sons ” meant “ have ’’ or “ have had issue 
sons,’’ and there was no sufficient reason derivable from the will for taking 
tbe words to mean “ leave issue sons.” If tbe absolute estate, which, it was 
contended, was given by s. 13, were defeasible on the death of either son 
leaving issue, then an adopted as well as a nalural-born son would count 
as an h9ir. Again, if it was right to conclude, as the High Court bad 
concluded, that the words in ci. 13 “ in tbe eveDt of their ” (meaning my 
sons’) “ decease, they” (meaning my sons’ sons) “ are their heirs,” were 
to be taken as words of gift to sons’ sons, that gift would be void, because 
it would be a gift to persons not necessarily in being at the period of 
distribution. If, on the other band, those words were to be taken as 
meaning that sons, and sons only, should inherit, such a declaration would 
be void as opposed to the principal rules of inheritance of the Hindu law. 

U) 8 0. 037. (3) 23 I. A. 18 = 23 0. 563. 
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If the High Court were right in their decision, that the interests given to 
the testator’s sons by els. 13 and 18 were only life-estates, then it followed 
that the residue bad not been disposed of according to law. The conse- 
quence would be that this residue would pass at once to the testator’s sons 
as intestate inheritance. Thus in any view they obtained absolute 
estates. 

[838] Jardine , Q. C., and Arathoon, for the first respondent, the 
plaintiff, Dayabhai, argued that the High Court was right in holding that 
the appellant did not take an absolute and indefeasible estate in his 
moiety of either the house property or of the residuary estate. It did not 
follow that in a Hindu will a gift must be entirely void, if made, for 
instance, in favour of an uncertain class coupled with persons or a person 
to whom the gift could validly be made. The legal part of the disposition 
would take effect — Ram Lai Set v. Kanai Lai Sett (1). In that case 
the inoention of the testator was to make a gift to two persons mentioned 
in the will, who wore capable of taking it, and there were other legatees, 
unborn at. the date of the gift, who were to be permitted to come in after- 
wards and share in it. The decision was that though the latter part of 
the disposition was invalid, and inoperative, the former part, or gift to the 
two, should receive effect notwithstanding that the whole intention of the 
testator could not be carried out. Part of the judgment in Rai Bishen- 
chand v. Asmaida Koer (2) was to a similar effect. Here the plaintiff, 
Dayabhai, was in the advantageous position of having a son who was 
living at the time of the testator’s death, which in this case was the 
period of distribution. Reference was made to Mayne’s Hindu Law and 
Usage, paras. 354, 356, and to the Succession Act, X of 1865, ss. 100, 102. 

Cozens Hardy , Q. C., and Branson, for the second respondent. 
Karsandas, argued that the High Court correctly deoided that under cl 8 
the two sons of the testator took only life-estates as tenants-in-commoD, 
and that the ulterior interest fell into the residue. That Court had also 
rightly maintained that the true construction of els. 13 and 18 was that 
Dayabhai and Daraodardas took each a life-interest in a moiety of the 
residuary estate. And it was the true construction that if either of these 
brothers should die leaving no issue, his moiety should devolve upon the 
surviving brother; and that if the brother should not have survived, bu 
should have left male issue, then the moiety should devolve upon sue 
male issue. 

Cohen replied. 


JUDGMENT. 

[839] Afterwards, on the 1st April, their Lordships’ judgment was 

delivered bv , , • 

Sir R. Couch.— T he suit in this appeal was brought to obtain » 

judicial construction of the will of Tapidas Varajdas, a Hindu in a , 
of Bombay, who died on the 31st March, 1886, leaving a widow i 
and two sons, the resoondent Dayabhai and the appellant V imo a ' * 

and two daughters. Dayabhai had then two sons living» IJjj® 10 
had two infant sons, who died before the date of the will. 6 

Navivahu died on the 12th August. 1887. in 

The will is dated the 26th of May, 1885, and is a long dooume 1 

Gujarati, divided into numbered paragraphs. The 8th, 13t an 
the only parts of it which it is necessary to refer to-in this appea . 


(1) 12 C. 663. 


(2) 6 A. 560. 
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Tbe suit was brought by Dayabhai against Damodardas and Karaan- t898 
das, one of tbe sons of Dayabhai, and tbe plaiot, after stating the making AgftiE !■ 
of tbe will and the death of the testator, stated that the residue of bis 
estate, exoept the bouse and land at Surat, bad been divided and was then ”RI 
being enjoved in severalty by the plaintiff and the first defendant, the house COUNGID, 
and land at Surat being enjoyed by them jointly. In the written state- ^ B ggg 
ment of Datnodardas the facts thus set forth in tbe plaint were admitted, Q 
and it was contended that he and Dayabhai took an absolute estate as q ‘ 
tenants-in-common in the house mentioned in cl. 8 and in. the residue of * ^ 

the testator’s estates under els. 13 and 18. Karsandas in his written ' p,c.|w 
statement contended that he was absolutely entitled to the bouses and the ' ’ 

residue of the property referred to in ols. 8, 13 and 18 after the death of 
Dayabhai and Damodardas. 

The original Court aod the appellate Court have both held that 
Damodardas and Dayabhai took a life-interest only in the houses as 
tenants-in-common, and that the ulterior interests therein, not being 
validly disposed of, fell into the residue. On the argument of the appeal 
before their Lordships this was not disputed, and the contention related 
only to the construction of els. 13 and 18. Section 82 of The Indian 
Succession Act, 1865 ” enacts that where property is bequeathed to any 
person, he is [840] entitled to the whole interest of the testator therein, 
unless it appears from the will that only a restricted interest was intended 
for him. This section is by s. 2 of “ The Hindu Wills Act, 1870 ” made 
to apply to wills made by any Hindu in tbe town of Bombay, ana their 
Lordships have some doubt whether in the 8th clause it 'sufficiently 
appears that tbe sons were to take only an estate for life. It is, however, 
in the view which their Lordships take of els. 13 and 18, unnecessary to 

determine it. . 

In the 13tb clause the testator after referring to the business carried 

on in the name of Shah Tapidas Varajdas and Company, in which be had 
two shares and Damodardas one share, and his intention to make Daya- 
bhai a partner, says that in tbe event of his decease tbe sons remaining 
joint shall carry on the business, their shares being half and half, and the 
commission is to be received by them in equal shares. “ But if my sop 
Bhfti Damodardas should not make Dayabhai a partner in accordance 
with what is written above, aod should not annually give him an equal 
moiety out of the commission money of the Alliance Cotton Manufacturing 
Company, Limited, that may be received annually, then out of my 
property of all descriptions and moneys he shall first give Bhai Dayabhai 
B-s. 2,00,001, namely, two lakhs and one.” Then he says : “ Afterwards 
on what is mentioned in this will be given to all, as to the whole of 
the property which may remain over, my sons may divide and 
take the whole, ” and then follow the words which have been held 
by the High Court to give to the sons only a life-estate in a half share 
of the residue. It appears to their Lordships that the latter part of the 
clause beginning “ afterwards ” is intended to apply to the case 6f 
Dayabhai not becoming a partner in the business and receiving from 
Damodardas the Rs. 2,00,001. Aooording to the plaint and the 
.admiseions in tbe written statements, the whole of the residue of the 
.estate, exoept the house and land at Surat, has been divided between the 
sons and is now od joyed in severalty by them. There is no statement or any 
ground in the plaint or written statements for supposing that Day aLbhai has 
.received tbe two lakhs and one rupee. Clause 13, therefore, dope not appeal 
»io , their ..Lordships to be applicable in the circumstances which 
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arisen, and it may also be observed that; what has been said about a. 82- 
[841] of the Succession Act with reference to the 8th clause is applicable 
to cl. 13. It may be doubted whether the words which follow the direction, 
that the sons may divide and take the whole of the residue in equal 
shares, are so clear as to show that only a restricted interest was intended 
to be given to them. In their Lordships’ opinion, cl. 18 is that which is 
now applicable to the residue, and there is no difficulty in its construction., 
It gives the residue to the sons in equal shares absolutely, except in the 
case of the subsequent birth of a son or a daughter. Their Lordships 
' cannot agree with the appellate Court in thinking that the two clauses 
' must be read together and reconciled and must be treated, not as antagonistic, 
but as mutually explanatory of each other. They are intended to provide for 
different circumstances. They will humbly advise Her Majesty to reverse 
the decree of the High Court, except the order therein as to the costs of 
the suit, and to declare that Damodardas and Dayabhai each took an 
absolute interest in a half share of the residuary estate of the testator. 
The costs of this appeal of both parties, to be taxed as between solicitor 
and client, will be paid out of the property of the testator. 

Appeal allowed. 


Solicitors for the appellant. — Messrs. Payne and Lattey. 

Solicitors for the respondent, Dayabhai Tapidas. — Messrs. T. L. 
Wilson & Co. 

Solicitors for the respondent, Karsandas Dayabhai. — Messrs. T. L. 
Wilson & Co. 


22 B. 841. 

CRIMINAL REFERENCE. 

Before Mr. Justice Jar dine and Mr. Justice Banade. 


Queen-Empress v. William Plumner.* [4th February, 1897.] 

Criminal procedure— Continuing offence -Cantonments Act iXIIl of 1889), s.26~Rule2 
°f the Rules made under s. ‘26 — Additional fine for continuing offence. 

The additional fine referred to iD Rule 2 of the Rules framed under s. 26 of 
the Cantonments Act, XIII of 1889, is not only to be imposed after the first 
£842] conviction, but is to follow proof that failure is persisted in. The 
additional fine cannot be imposed as a threat in case of possible persistence, 
which, being in the future, cannot be made matter of present proof. The 
continuing failure must be matter of later and separate inquiry and proof. 

In re Limbaji (l) followed. 

Reference under s. 438 of the Code of Criminal Procedure (Act 
X of 1882). 

The accused was charged under the cantonment regulation (2) framed 
under s. 26 of the Cantonments Act (XIII of 1889) with having failed to- 


Criminal Reference No. 137 of 1896. 

(1) 22 B. 766. 

(2) 1. The Cantonment authority may, by notice in writing », 

(3) if any plan for the construction of private latrines or flrinalB has been approveu 

by the Cantonment authority — . 

(/) require any person having the control of a private latrine orurinal to rebuild o 
alter the same in accordance with such plan. . «, 

(2) Whoever fails to oomply with any notioe issued n’n’der Rale 1 shall be pao^ 
able with fine whioh may extend to fifty rupees, and in case of a continuing failure 
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rebuild latrines according to a certain plan in bouses Nos. 9 and 10, 
Queen’s Garden. Poona. 

He was convicted by a Cantonment Magistrate at Poona and 
sentenced to pay, in respect of each of the said houses, a fine of Rs. 15 
and a further fine of Rs. 5 for each day the latrine remained unbuilt. 

The District Magistrate referred to the High Court the question 
whether the additional fine for a continuous offence was legal. 

The reference was heard by a Division Bench fJardine and 

Ranade, JJ.). 


1897 

FBB. 4. 


Criminal 

Refer- 

ence. 

22 B. 841. 


JUDGMENT. 

Per CURIAM. — The reasoning in In re Limbaji (1) applies to conti- 
nuing failure ” uuder Rule 2 of the General Order of the Government of 
India, No. 723, dated 19th June, 1896, (for which see the Bombay Govern- 
ment Gazette , Part I of 1896, p. 615). This rule shows in plain language 
that the additional fine is not oniy to be after the first conviction, but is 
to follow proof that the failure is persisted iD. The additional fine cannot 
be imposed as a threat against possible persistence, which, being in the 
future, [843] cannot he matter of present proof. The continuing 
failure must, therefore, be matter of later and separate inquiry and proof. 
The Court, therefore, sets aside the sentences of further fine of Rs. 5 per 
day. 


22 B. 843. 

CRIMINAL REVISION. 

• Before Mr. Justice Parsons and Mr. Justice Ranade. 

In re Rahimu Bhanji.* [24th June, 1897.] 

Municipality— Bombay District Municipal Act iBom. Act VI of 1873 ), s. BA— Taxation — 
Duty on goods imported within Municipal limits— "Imported" — Meaning of the word. 

A rule of the Tbaoa Municipality provided for the levy of octroi duty on certain 
articles “ when imported within the Thana Municipal District.” 

Held, that goods merely passing through the Municipal district in the oourse 
of transit to Bombay were “imported ” within the meaning of the rule and were, 
therefore, liable to duty, 

APPLICATION under a. 435 of the Criminal Procedure Code (Act X 
of 1882). 

The Municipality of Thana passed a rule or bye-law imposing an 
octroi duty on certain articles “ when imported within the Thana Munici- 
pal District.” The accused was prosecuted (under a. 84 of Bom. Act VI 
of 1873) for refusing to pay the duty imposed on certain goods which, 
it was alleged, he had imported. He contended that inasmuch as the 
goods in question merely passed through the district in the course of 
transit from the village of Valva to Bombay they were not “ imported ” 
within the meaning of the rule, and were not, therefore, subject to duty. 


an additional fine which may extend to five rupees for every day after the date of the 
first oonviotion on which the failure is proved Vo have been persisted in (see Bombay 
Government Gazette for 1896, Par6l, p. 615. 

• Criminal Revision No. 55 of 1897. 

(1) 22 B. 766. 


B XI— 144 
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1897 It was admitted by the prosecution that the goods nassed out of 

UNE 24 . municipal limits on the same day on which they came within those limits. 
Criminal h, e Magistrate held that, chough the goods merely nassed through 

Re™ WIT' 0 '; th ° y were ^ose limits, and 

xvEVlSION. weie, therefore, liable to pay the duty. 

Against this order the accused 'applied to the High Court under its 
revisional jurisdjction to set aside the Magistrate’s order. 

Trimbak R . Kotzoal. for the accused. 

M. V. Bhat, for the municipality. 

Rao Bahadur Vavudev J. Kirtikar, Government Pleader, for the 

uro w n . 

JUDGMENT. 

of th ^ GnR ^- W r USt SiV ° th6 word “imported”, in the rules 
of the Thana Mumcmal.ty, its ordinary meaning. As soon, therefore, as 

the O oods in the preseat case passed within the limits of the muncipality, 

they were imported, that is, brought within those limits from a place 

without its boundaries. The ocly remedy of the applicant, if he exports 

d,-QfTnf ^ 0the - fchab , 19 - rl006 0Q fche same da y or afc 8ome ° fcher mor ° 
istant time, is to claim a refund of the duty paid. We reject the 

application. • J 


Application rejected. 


22 B. 844. 


CRIMINAL REVISION. 


Before Mr Justice Parsons and Mr. Justice Ranade. * 


In re Devidin Durgaprasad.* [15th July, 1897.] 


Criminal Procedure Code 
before a Court during 
committed. 


(Act X of 1882), ss. 517 and 523 — Disposal of property “produced 

an inquiry— Restoration of previous possession if no offence *s 


Section 517 of the Code of Criminal Prooedure (Aot X of 1802) is the only 
section under which a Court can make an order for the disposal of property 
produced before it in the course of an inquiry or trial. And it has jurisdiction 
to pass the order only if the c*se falls within the section, that is. if it is property 
regar mg which an offence appears to have been committed, or which has been 
used for the commission of an offouce. ” Otherwise, the only legal order whiofa 
the Court can pass is one restoring the previous possession. 

A Presidency Magistrate, finding the evidence not sufficient to warrant a con- 
viction discharged the accused but ordered the property which had been pro- 
duced during the inquiry to be detained until the title of the rightful owner was 
f u re ^ Court. On a subseauent day he, apparently aoting under 
s.t>23 of the Code, ordered the property to be delivered to the oomplainant, ftoxp 
whose possession it had not been taken. 

Held, that both the orders were ultra vires. The Magistrate was, therefore, 
direoted to dispose of the property in a legal manner. If he found that the caw 
fell within s. 517, he should pass such order as be thought fit; if he found that 
i i not, he must restore the previous possession. 

CAppL 30 C- 690 (692) . R t 35 A 374 = 11 A L j 452 = 14 Cr. L.J. 626=20 Ind. Gas. 
1006; 29 M. 375 (376) = 4 Cr. L.J. 233 ; 14 O.P.L.R, 60 (61).] 

[848] Application under s. 435 of fche Code of Criminal Prooedure 
(Act X of 1882). ' . * ’ , - 


* Criminal Revision No. 137 of 1897. 
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The accused was charged under ss. 381 and 411 of the Indian Penal 
Code (Act XLV of 1860) with dishonestly receiving and retaining stolen 
property eoneisting of twenty-one currency notes of the collective value 
of Rs. 275 belonging to the complainant, Motichand Harakchand. 

The accused was arrested by the police and the money was found in 
his possession. The police produced the money before the Third Presidency 
Magistrate (Mr. Webb) in the course of the inquiry. 

The Magistrate found that there was not sufficient evidence to 
warrant a conviction, and discharged the accused. At the same time, he 
made an order for the disposal of the property produced befoie the Court, 
in the following terms : — 

“ From the statement made by the accused it appears that the money 
found is not his, and it must be detained until the title of the rightful 
owner is proved before a Civil Court.” 

This order was made on the loth March, 1897. 

The accused applied to the Magistrate to have the money returned to 
him, as it belonged to his master. 

The Magistrate issued notice to the complainant, and after hearing 
both parties passed the following order on the 11th May, 1897 : — 

“ On hearing advocates for the opponent herein, and on reading the 
statement of applicant Deviain Durgaprasad that the moneys were his 
master’s and not his, and bearing in view the decision in the case of 
Queen- Empress v. Joti (l), the order of the Court is that the money, the 
subject of the notice, be delivered to the opponent, Motichand Harak- 
chand.” 

Against this order the accused applied to the High Court under its 
revisional jurisdiction. 

The applicant appeared in person. 

M. V. Bhat, for the complainant. 
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JUDGMENT. 

Per Curiam. — We do nob know under what section of the Code 
the Presidency Magistrate purported to act when he ordered the 
propertv to be delivered to Motichand Harakchand. He [ 846 ] cites 
.Queen- Empress v. Joti (l), so that apparently he considered he was 
acting under s. 523. But the property in the present case had been 
produced before bus Court in an inquiry, so that s. 517 is the only section 
that would apply: see In re Ratanlal Rangildas (2). He had, therefore, 
jurisdiction only in case he found that it was property “ regarding which 
any offence appears to have been committed, or which has been used for 
the commission of an offence.” Whether he so found or nor., is not stated 
in his order disposing of the case. He discharged t/he accused, because the 
evidence was nob sufficient to warrant a conviction. At bhat time (15tb 
March, 1897) he ordered the property to be detained until the title of the 
rightful owner was proved before a Civil Court. It was in modification of 
that order that he on the 11th May, 1897, ordered the delivery of the 
property to Motichand Harakchand. Both orders appear to us bo be made 
without jurisdiction, and we reverse them, and we direct that he dispose 
of the property in a legal manner after giving the parties notice. If he 
£nds that the case comes within s. 517, then he can make such order as he 
thinks fit; if he finds that it does not, then the only legal order he can 
pass is to restore the previous possession. 

(1) 8 B. 888. (2) 17 B. 748. 
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Before Mr. Justice Parsons and Mr. Justice Ranade. 

Chcnilal ( Original Defendant ), Appellant v. Bai Jethi {Original 

Plaintiff ), Respondent .* [2nd August. 1897.1 

Limitation Act (XV of 1877). art. 1*2 -Unpaid pur chase- money- Suit to recover the 
Limitation ^ ****** Personally and from the property sold— Personal remedy— 

Unpaid purchase-money is a charge on the property in the possession of the 
I™*™' and a su 't to enforce it against the property so charged falls under 
art. 132 of the Limitation Act (XV of 1877). But the article does not extend the 
time allowed otherwise under the Act to claim, to recover the money from the 
defaulter personally or his other property. The limitation for the personal 
remedy is three years under art. 111. F 

Virchand v. Kumaji (1) and Ram Dinv. Kalka (2) followed. 

in ifl?n l »L Whe e r !> CeCta '? land was sold and possession given to the vendee 
V "“brought in 1895 to recover the unpaid purchase-money 
from tne vendee personally as well as from the property sold, 

Held that the personal claim was time-barred. 

[F., 21 A. 454 (456) ; 9 O.C. 284 ; R., 2 A.L.J. 379 = A.W.N. (1905) 144 ; 3 N.L.R. 81. J 

. a l SEC ?^ D , aDpeal from fche decision of G. McCorkell, District Judge 
of Ahmedabad. 

/ t/° oqo° the p,aiDfciff ’ 9 fafcher sold the land in dispute to the defendant 

for Ks. 283, and the defendant was put into possession. He did not, 

however, pay the purchase-money, but he signed a khata in the vendor’s 
books for the price. 

In 189o the plaintiff brought this suit for the purchase-money claim-- 

ing to recover it from the defendant personally as well as from the 
property sold. 

The defendant pleaded ( inter alia) that the suit was barred by 
limitation. 

, C° ur k of first instance held that the plaintiff had a lien on the' 

land for the amount claimed, and that she could enforce her claim from 

within twelve years from the sale. It, therefore, passed a decree for Rs. 283- 

w ^b interest, and, in default of pavment within two months, 

plaintiff was to recover the amount by sale of the land. 

This decree WaS varied * ia appeal, by the District Judge, who held 

at the defendant was also personally liable to pay the purchase-money. 

e, therefore, passed a decree for the amount claimed both against the 

defendant personally and against the property sold. 

T-r- . "gainst this decision the defendant preferred a second appeal to the- 
High Court. 

."P* Desai, for the appellant. — The decree passed by the lower 
app ^ p°P rfc .against the defendant personally is bad in law. Article 132 
°, limitation Act applies only to suits brought to recover money 
charged upon immoveable property out of the property so charged — Ram 
Dm v. Kalka Per sad (2). Unpaid purchase- money is a charge on the 
property sold, and a suit to recover the money from the property falls 
under art. 132— Virchand v. Kumaji (1). But a suit to recover the moner 


(1) 18 B. 48. 


• Second Appeal No. 286 of 1897. 

(2)7 A. 602- 12 1. A. 18. 


1148 



XI.] 


GHUNILAL V. BA I JETHI 


22 Bom. 840 


from the vendee personally doe3 nob fall under this article. [848] The 
limitation for such a suit is three years — Dulanbi v. Sakharam (1) and 
Gangabai v. Venkaji (2). The plaintiff’s claim to a personal decree against 
the defendant is, therefore, barred by limitation. Strictly speaking, the 
article which governs the present suit is art. Ill of the Limitation Act. 
Under that article the suit is wholly barred. The plaintiff has now lost 
her right bo proceed either against the vendee personally or against the 
property in his possession. As the suit is brought more than three years 
after the completion of the sale, the suit should, therefore, be dismissed. 

G. M. Tripathi, for the respondent. — It is not open to the appellant 
,to object to the decree so far as it allows the plaintiff to recover the money 
from the property itself. Against this part of the decree the defendant 
did not appeal in the Court below, and he cannot raise this objection in 
second appeal. As regards the personal remedy, none of the cases cited 
expressly rule that it is barred in a case like this. Article 132 of the 
Limitation Act applies. The remarks of the Privy Council in Ram Din's 
case (3) as to the three years' limitation are obiter dicta. Under art. Ill, 
limitation runs from the date of the completion of the sale. The sale 
here is not yet completed ; the property is not veb transferred to the vendee 
in the Government records. The personal claim is, therefore, within time. 

JUDGMENT. 

Parsons, J. — The District Judge iu this case gave a decree for 
the recovery of the mopey sued for by the sale of the property sold, and 
in case that proved insufficient, from the defendant personally. It is 
objected that the latter part of the decree is bad, since the personal 
remedy is time-barred. 

The facts are these. In 1890 the plaintiff’s father conveyed the 
land to the defendant by a parol saie for Rs. 283. The defendant was 
placed in possession of the land. No money was paid, but the defendant 
signed a khata in the plaintiff’s father’s books for the 283 rupees. It is 
this sum of Rs. 283 with interest that the plaintiff has sought to recover 
in this suit, which was filed in 1895. 

Unpaid purchase-money is a charge on the property in the posses- 
sion of the vendee, and a suit to enforce it falls under [849] art. 132 
of the Limitation Act, 1877. See Virchand v. Kumaji (4). But as 
ruled by the Privy Council in the case of Ram Din v. Kalka Pershad (3), 
art. 132 applies only to suits brought for money charged upon immoveable 
property for the purpose of recovering it out of the property so charged. 
It does not extend the time allowed otherwise under the Act to claims to 
recover the money from the defaulter personally or his other property. 
We must, therefore, see whether uoder art. Ill, which is relied on as 
being the most favourable other article that can possibly apply to the case, 
the personal olaim for the plaintiff is within time. We must hold that it 
is not, because there can he no doubt that the sale was completed and 
the title accepted when the defendant was placed in possession of the 
land. Tbe fact that there has been as yet no mutation of name 9 in the 
Revenue records, does not show the contrary. Both the lower Courts find 
that tbe defendant has been in the enjoyment of the land ever since 1890. 
There was even a suit in 1891 brought by the plaintiff’s father against the 
defendant in which the former tried to get back the land on the plea that 


(1) P. J. (1886), p. 112. (2) P. J. (1886), p. 169. (3) 7 A. 502=12 I.A. 12 

(4) 18 B. 48. 
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it had been only let to the defendant, but the suit failed, as the latter 
successfully pleaded the sale and his possession. 

Wo vary the decree of the lower appellate Court by striking out so 
much of it as allows the plaintiff to recover anything from the defendant 
personally, and we order the respondent to bear the costs of the appeals 
in this and the lower appellate Court. 

Decree varied. 


22 B. 849. 

APPELLATE CIVIL. 

Before Sir C. F. Farr an, Kt., Chief Justice, and Mr. Justice Candy. 


Bai Ful ( Original Plaintiff), Appellant v. DESAI MANORBHAI 
BHAVANIDAS ( Original Defendant), Respondent * [10th August, 1897.]' 

Pauper — Patiper appeal — Application for leave to appeal as a pauper — Such application 
rejected — Limitation for subsequent appeal— Limitation Act (XV of 1877), s. 5 and' 
sck. II, arts. 152 and 1/0 —Sufficient cause for delay — Civil Procedure Code [Act 
XIV of 1882), ss. 409. 410, 413, 582-A and 592. 

[850] A plaintiff whose suit had been dismissed, presented an unstamped 
memorandum of appeal and with it a petition for leave to appeal as a pauper.- 
Inquiry as to pauperism was directed, and in the result the leave to appeal as a 
pauper was refused, but the Judge gave leave to amend the memorandum of 
appeal by stating the olaim at a lower valuation, thus reduoing the amount of 
stamp fee required, and a week’s time was granted to the appellant to pay the 
fee. The fee was duly paid, and the appeal was accepted, but when it came on 
for hearing it was dismissed as barred by limitaiion. On second appeal to the 
High Court, 

Held, (reversing the decree and remanding the case) that the appeal was not 
barred by limitation. 

BY Farran, C.J., on the following grounds In the case of appeals, s. 592 
of the Civil Procedure Code (Aot XIV of 1882) requires two separate documents 
to be presented, — a memorandum ol appeal and an application for leave to appeal 
as a pauper. When the Judge disposes of the pauper application he does not 
thereby necessarily dispose of the appeal. He may still treat it as an existing 
appeal if the appellant desires to continue it. The rule in s. 413 of the 
Civil Procedure Code cannot apply to appeals ; for, in view of the fact that 
the Limitation Act (XV of 1877, arts. 152 and 170) prescribes the same time for 
filing an appeal and for applying for leave to appeal a9 a pauper, the practical 
result would be that in every case where an application for leave to appeal as a 
pauper is refused, the appeal if then presented would be time-barred. These con- 
siderations must have been in the mind of the Legislature when it enacted the 
Civil Procedure Code of 1882, as the Limitation Act was then in existence. The 
District Judge was, therefore, under no legal obligation to dismiss the appeal when 
he refused the appellant leave to appeal as a pauper, and that he did not do so was 
clear from the fact that he allowed the memorandum of appeal to be amended. 

Section 582- A of the Civil Procedure Code (Act XIV of 1882) indicates the will 
of the Legislature that appeals shall not be rejected on the ground of their not 
being sufficiently stamped if suoh insufficient stamping arose from the appellant a 
mistake. In analogy thereto I think that the District Judge was acting within his / 
powers when he allowed the appellant to stamp the memorandum of appeal. 

By Candy, J., on the ground that under the circumstances there was sufficient 
cause for not presenting the appeal within the proper time, and that the delay 
might be exoused under s. 5 of the Limitation Act (XV of 1877). 

[F., 26 A. 329 = A.W.N. (1904) 24 ; 26 C. 925 ; 84 P.R.I904 ; R., 16 0.P.L.R. 91 ;Sh. 
B.R. 194: 78 P. R. 1905 = 150 P.L.R. 1906; Cons. & Appl., 11 IndCas. 

S.L.R. 268 ; D., 6 Bom.L.R. 373.] 


* Second Appeal No. 816 of 1896. 
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Second appeal from the decision of E. H. Leggafct, Assistant Judge 
of Ahmedabad, confirming the decree of Rao Saheb Mahadev Shridbar, 
Subordinate Judge of Nadiad. 

The plaintiff sued the defendant for an account of his dealings as her 
agent, valuing her claim at Rs. 230. 

[831] The defendant denied chat he was plaintiff’s agent, or that he 
had ever managed her property. 

The suit was dismissed on the 19th April, 1894. On the Jst June 
following the plaintiff presented an unstamped memorandum of appeal to 
the District Judge and along with it a petition for leave to appeal in forma 
pauperis. The petition was held to be in time, as the vacation had inter- 
vened. 

In the appeal the plaintiff valued her claim at Rs. 2,500, and not at 
Rs. 230 as in the original suit, and the stamp fee in the appeal was con- 
siderable. 

Tne District Judge directed an inquiry as to the plaintiff’s pauperism. 
The inquiry occupied a considerable time and the result of the inquiry was 
to show that the appellant could pay the stamp fee, on a valuation of 
Rs. 230, but not on that of Rs. 2,500. 

On the 20th December, 1894, the District Judge, expressing an 
opinion that the appeal could be made with advantage on the lower valua- 
tion, refused the petition to appeal as a pauper, but made the costs of 
the application costs in the appeal. 

The appellant applied for leave to amend her memorandum of appeal 
by reducing the valuation to Rs. 230, and a week’s further time to pay 
the court-fee on that amount and stamp the memorandum of appeal. 
This was granted on the 4th January, 1895. 

On the 7bb January, 1895, she paid the fee ; her memorandum of 
appeal was stamped, and was then accepted by the District Judge. 

The appeal afterwards came on for hearing before the Assistant Judge, 
who dismissed it as barred by limitation. The following is an extract 
from his judgment: — 

“The defendant takes two preliminary objections to this appeal : the 
first is that the plaintiff, who made an application to be allowed to sue in 
forma pauperis in that application, estimated the relief sought at Rs. 2,500, 
though the valuation in the original suit was only Rs. 230. The 
plaintiff’s application was rejected, and she thereupon instituted the appeal, 
valuing her claim at Rs. 230. The defendant urges that having once valued 
her claim at Rs. 2,500, she cannot now be allowed to reduce her valuation 
to Rs. 230 in order to avoid paying the necessary court-fees. This question 
has, however, been already decided by the District Court, and I see no 
reason to re-open it. The District Court suggested [852] that the plaint- 
iff should reduce her valuation, and the plaintiff having acted on that 
valuation I cannot now interfere. 

“ The other objection taken to the appeal bv the defendant is that 
the appeal is time-barred. The application to be allowed to appeal in 
forma pauperis was made within thirty days of the date of decision in the 
original suit which was decided on 29ih April, 1894. That application 
was rejected on 20th December, 1894, and the District Judge in an order 
dated 4th January, 1895, allowed the plaintiff eight days within which to 
produ° 0 the necessary stamp, and the appeal was filed on 7th January, 
lo95. 

" The defendant refers to I. T«. R., 20 Bom., p. 508, where it is most 
clearly laid down that the plaintiff’s application to sue as a pauper having. 
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been disposed of, there was no proceeding pending which could be continued 
and kept alive by the payment of court-fees. On the rejection of an 
application for leave to sue as a pauper, the only course open to the appli- 
cant is to institute a suit, and the date of the institution of that suit for 
the purposes of limitation is the actual date thereof. The plaintiff could 
not then he regarded as a pauper, and s. 4 of the Limitation Act would 
have no application.’ 

“ The plaintiff contends that she had sufficient cause for not institut- 
ing the appeal within the prescribed period, and that, therefore, the appeal 
is admissible under s. 5 of the Limitation Act. She also contends that 
the District Court having allowed time for the production of the stamp, 
and the appeal having been admitted, the appeal ought to be considered 
within time. The case referred to covers the first objection ; for the fact 
that the application for leave to sue as a pauper was rejected, shows that 
there was no sufficient cause. Moreover a time-barred appeal should be 
dismissed even though admitted — Illustration (b) of s. 4 of the Limitation 
Act. I think I am bound, by the ruling cited, to hold the appeal time- 
barred.” 

The plaintiff preferred a second appeal. 

Gokuldas K. Parekh , for the appellant (plaintiff). — The appeal was 
not barred. It was filed on the day on which the petition to appeal as a 
pauper was presented. The delay was caused by the order of the Court. 
Skinner v. Orde (l) applies. Keshav v. Krishnarao (2) is inconsistent with 
that case. It, however, relates to a suit, not to an appeal. 

K. N. Ghodi, for the respondent (defendant). — When the Judge 
rejected the petition to sue as pauper, there was no proceeding before the 
Court. The appeal was, therefore, barred. There is no distinction between 
a suit and an appeal. The order allowing further time for paying the 
Court-fee was ulra vires. The following [853] cases were referred to : 
Ravi Sahai v. Maniram (3) ; Ramey v. Broughton (4) ; Venkatarayudii v. 
Nagadu (5) ; Bechi v. Ashanullah Khan (6); Moshullah v. Ahmedullah (7) ; 
Husaini Begam v. The Collector of Muzaffarnagar (8). 

JUDGMENT. 

FARRAN, C.J. — The practice of the High Court on its Original Side is 
that when a party within the proper time presents au appeal and petition 
to be allowed to appeal as a pauper, the Court receives them and upon a 
perusal of the record determines under s. 592 of the Civil Procedure Code, 
whether it sees reason to think that the decree appealed against is con- 
trary to law or to usage having the force of law, or is otherwise erroneous 
or unjust. This necessarily takes often a longer time than the 
days allowed for an appeal from a High Court decree (Limitation Act, 1877, 
art. 151). If in such cases, as often occurs, the view of the High Court is 
unfavourable to the appellant, the Court directs the pauper, if he sti 
desires to appeal, to pay the usual stamp fee either forthwith or, i 0 
appellant applies for time, within soma reasonable period, and, if t e ee 
is paid in accordance with the order, treats the appeal as having 00° 

presented in time. . . 

The above practice has been judicially approved on at lea.s 
occasions. In suit No. 2 of 1892, the late Chief Justioe Sir Charles bargent 



(2) 20 B. 508, 
(5) 9 M. 450, 
(8) 9 A. 655. 
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relying on Skinner v. Orae ruled that an appeal waa presented in time in 
a case where a deoree was pronounced on the llfch July, 1893, an applica- 
tion to appeal as a pauper wa8 presented with a memorandum of appeal 
on the 3rd August (a considerable time having been occupied in drawing 
up the decree), the application was finally rejected on the 18th December 
following, and the appeal stamp duty was paid on the next day. A similar 
ruling was made in suit No. 251 of 1896, Tullockchand v. Gokulbhoy { 1), 
and in suit No. 423 of 1895, Jumnabai v. Vissondas (2) where after the 
rejection of the pauper application, the appeal was allowed to be proceeded 
with in regular course, after the time for appealing had elapsed if the appeal 
[854] had been treated as being presented on being stamped when the 
pauper application was rejected. The memorandum of appeal in the former 
of these cases had, however, been stamped when presented with the 
application to appeal as a pauper with the usual stamp fee of Rs. 2. 

This is the course of practice which the District Judge at Ahmedabad 
followed in the present instance in accepting the appeal. On the 19t.h April 
1894, the plaintiff’s suit was dismissed. On the 1st June following, the 
plaintiff presented a memorandum of appeal unstamped, and an application 
to be allowed bo appeal in forma pauperis. This application, on account of 
the intervention of vacation, was in time. The suit was for an account. 
The plaintiff in the original Court had valued her claim at Rs. 230. In 
appeal she valued it at Rs. 2,500. It must be presumed fchab the District 
Judge did nob see reason to reject the application under s. 592, as he 
directed the Subordinate Judge to inquire into the pauperism of the 
appellant. The result of this inquiry, which occupied a considerable time, 
appears to have been that it was shown that the appellant could pay the 
stamp fee on Rs. 230, but not on Rs. 2,500. The District Judge on the 
20th December, 1894, having expressed his conclusion to that effect and 
his opinion that the appeal could be prosecuted with advantage on the 
lbwer valuation (it being a suit for an account) refused the appellant’s 
application to appeal as a pauper, but made the costs of the application 
costs in the appeal. 

The appellant thereupon applied for leave to amend her memorandum 
of appeal by roducing the valuation to Rs. 230 and for time to pay toe court 
fee. Tnis application was disuossd of on the 4th January, 1895, when the 
appellant was allowed a week’s time to stamp the appeal. This she did on 
the 7th January and her appeal was then accepted. The District Judge 
did not record whether the appeal was admitted under s. 5 of the 
Limitation Act on his being satisfied that the plainriff had sufficient cause 
for not presenting it within the period of limitation prescribed therefor, or 
whether he treated the appeal as having been presented within time though 
unstamped (when he permitted it to be stamped) as if it had been stamped 
when originally presented. 

[895] The Assistant Judge when the appeal came on for bearing 
dismissed it as time-barred. He relied upOD the decision in Keshav v. 
Krishnarao as governing the case. 

• ^ In my opinion the above stated practice of the High Court and the 
action of the District Judge of Ahmedabad in the present case are not in- 
consistent with any of the provisions of the Civil Procedure Code and are 
strictly analogous to the procedure laid down in the amending s. 582-A of 
that enactment. This view is, I think, supported by the ruling of the 
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Madras High Court io Patcha Saheb v. Sub-Collector of North. Arcot (1), 
which was based upon the principle of Skinner v. Orde( 2). This principle 
was also applied in Moti Sahu v. Chhatri Das (3). 

In dealing with this question, I exclude from consideration the case 
of an unstamped memorandum of appeal and petition to appeal in forma 
pauperis fraudulently presented and prosecuted. That gives rise to different 
considerations. They have do application here. The District Judge did 
nob consider the action of the plaintiff fraudulent, ehe he would not have 
given her time to pay the stamp fee. 

Now the first point to consider is — Did the memorandum of appeal 
cease to be a memorandum of appeal when the application to appeal as a 
pauper was refused ? When presented, the application and the memo- 
randum of appeal were two separate documents and in this respect they 
differ from a petition to sue as a pauper which includes both the plaint, 
the allegations as to pauperism and the prayer to sue in forma pauperis. 
In the case of a petition to su9 as a pauper, this Court has held that 
when the pauper petition is rejected under s. 409, the proceedings are at 
an end and the Judge has no power to allow the petition to be stamped as 
a plaint, s. 413 providing the only course open to the applicant, viz., to 
institute a suit in the ordinary manner. In proceedings under s. 592, 
when the Judge refuses leave to appeal as a Dauper, he effectually deals 
with the pauper application, but does he necessarily thereby deal with the 
memorandum of appeal which accompanied it? I think Dob [856] The 
section does not say so. In my opinion the rule laid down in the second 
division of s. 413 is not, by reason of the dissimilarity of the proceedings 
and for another reason which I shall hereafter refer to, a rule applicable to 
pauper appeals, and the Judge has, I think, also the memorandum of appeal 
to deal with when he refuses the application for leave to appeal as a 
pauper. I see nothing in the Code to prevent his treating it as still a 
memorandum of appeal if the apuellant on being refused leave to appeal 
as a pauper desires with the aid of borrowed funds or the assistance of 
friends to continue the appeal. An unstamped memorandum of appeal is 
not a nullity — Patcha S iheb v. Sub-Collector of A r cot [supra ) ; Skinner v. 
Orde (supra). 

If 8. 413 as interpreted in Keihav v. Krishnarao (supra) applied 
to the memorandum of appeal which accompanies an application to 
appeal as a pauper, the result would be that in every case where suon 
an application is made the appeal would be time-barred when the 
application is refused. A pauper appellant is allowed thirty days to 
file his application (Limitation Act, art. 170). The same time is a low- 
ed for an appeal (art. 152). If the pauper presents his petition in 
the time allowed for his doing so, and it is subsequently refused, he can °° 

appeal. His appeal is time-barred. The liberty reserved to him by s. 

to file an appeal in the ordinary manner is an unmeaning expression--an 
idle form of words. Even if he does nob avail himself of the u im0 
which the law allows him, the same result follows in almost a °A se • 
lb is practically impossible for a Court to deal with a pauper &PP lca 10 ’ 
except uuder the proviso to s. 592, within such a period as, in t e e 
of its being dismissed, will leave to the pauper the oDpor uni 
presenting a fresh memorandum of appeal within the thirty davs o 
the Legislature limits him. “ If the statute oo in pels such resu ts, we , i 
not shrink from construing it cofrectly, be cause this construe ion _ 

U) 1& M. 76. (2) 6 I. A. 126. (3) 19 0- 780> 
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lead to injustice. But if, without violating any legal principle, this can 
be avoided, I think it ought to be done.'* The above are the words of 
Lord Hersobell in Wellon v. Saftery (1). The Limitation Act of 1877 was 
in force when the Code of 1882 was enacted, and these considerations [857] 
must, I think, have been presented to the mind of the Legislature when 
they enacted s. 592. else why should they have provided for the presenting 
of two separate documents, and not one as in the case of a petition to sue 
as a pauper? The result is that, in my opinion, the District Judge was 
under no legal obligation to dismiss the appeal presented by the appellant 
in this case when he refused leave to the appellant to appeal as a pauper. 
That he did not do so, is clear from his making the costs of the pauper 
inquiry costs in the appeal aod subsequently making an order allowing the 
memorandum of appeal to be amended. 

The new s. 582-A of the Civil Procedure Code, which is an enabling 
section passed to obviate the consequences of certain High Court rulings 
of great strictness, is not applicable to pauper aDpeals, but it is indicative 
of the will of the Legislature that appeals shall nob be rejected on the 
ground of their not being sufficiently stamped if such insufficiency arises 
from mistake on the part of the appellant. In analogy thereto I think that 
the District Judge was acting within his powers when he allowed the 
appellant in the present case to stamp her memorandum of appeal. 
I rely upoo Skinner v. Orde in support of that opinion. I have had an 
opportunity of reading the judgment of my learned colleague, who does 
nob take the same view of the question as I do. With reference to it, I 
would only say that, in my opinion, s. 28 of the Court Fees’ Act has no 
application in the case of a pauper appeal. 

If I am in error in the view which I have taken of the law upon this 
point, the same result would be arrived at by considering the presentation 
in good faith of an application to appeal as a pauper as in general sufficient 
cause for not presenting the appeal in time. In that case I should refer 
the order of the District Judge of Ahmedabad to the provision of the law 
contained in a. 5 of the Limitation Act, and though he has not so expressed 
himself, treat him as having admitted the appeal after time upon the 
above ground. 

I am unable to agree with the view of the Assistant Judge that 
the pending of a pauper application, if it is dismissed, cannot be treated, 
in law, as sufficient cause for nob presenting a regular [458] appeal in 
time, and I should allow the appeal on that ground. I prefer, however, 
to base my judgment on the more general grounds above indicated. 

I would, therefore, reverse the decree of the lower appellate Court and 
remand the appeal for a hearing on the merits. Costs, costs ia the cause. 

Candy, J. — I am not conversant with the practice of the appeal 
Court on the Original Side of this Court ; and I do nob know th6 reasons 
which governed the rulings referred to by the learned Chief Justice. But, 
as regards the Mofussil, on the faofcs of the present case, it should, I think, 
be taken that the District Judg9, Ahmedabad, excused the delay caused by 
the inquiry into the pauper application, and so allowed the appeal to be 
filed on 7th January, 1895. That, in my opinion, was the only course 
open to him. Section 582-A, which was introduced into the Civil Proce- 
dure Code by Act VI of 1892, applies to memoranda of appeals or 
.applications for review in which the insufficiency of the necessary stamp 
'Was caused by a mistake on the part of the appellant or applicant as to the 
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amount of the requisite stamp. It is hardly possible to make these words 
applicable to the case of an appellant who asks to be allowed to appeal aa 
a pauper, and, therefi re, presents an application to that effect accompanied 
by a memorandum of apueal which bears no stamp. There is no mistake.- 
as to the amount of thb requisite stamp: there is no insufficiency of 
stamp: there is no stamp at all. It would have been very easy for the 
Legislature when enacting s. 582-A to have widened its provisions so as to- 
embrace a case such as that now before us. It did not do so, and I doubt 
whether we should be justified in assuming that there may be a procedure 
in analogy with the section. By s. 592 the rules in Chap. XXVI are to 
be applied to pauper appellants “ in so far as those rules are applicable/*' 
Tnat is the chapter which relates to “ suits by paupers." Section 410 is 
applied as far as it is applicable. Thus, if the application is granted, the 
memorandum of appeal which accompanied the application is numbered 
and registered, and is deemed the appeal in the suit. Section 413 should 
be similarly applied. If the application is rejected, the [839] applicant 
shall he at liberty to file an appeal in the ordinary manner. There is- 
possibly no objection to the memorandum of appeal, which accompanied 
his application, being returned to .him so that it may be used as the memo*; 
landum of appeal ** instituted in the ordinary manner,” that is, with the 
necessary court-fee attached, but I can find no rule in the Civil Procedure 
Code providing that if this is done, then the appeal shall be deemed to 
have been instituted on the day when the application to appeal as a pauper 


was presented. # . 

In the present case, the procedure was quite outside any section of 
the Civil Procedure Code. The District Judge on 20th December, 1894*. 
delivered his written order rejecting the application to be allowed fccf 
appeal as a pauper. Then the pleader of the would-be appellant put m an 
application to be allowed to amend his memorandum of appeal. There 
was no authority for such an application to be received. No permission o 
the Court was necessary. • The would-be appellant was at liberty to insti- 
tute an appeal in the ordinary manner, and after the expression of opinion 
from the District Judge that Rs. 230 would be the right valuation of such 
an aopeal, there could be no mistake about the requisite court fee* 0 *’ 
as I said above, I think we may, without distorting the facts, take i A 
in effect the District Judge excused the delay, and so allowed t e appea 
to be instituted beyond time. / 

The ease of Patcha Saheb v. Sub-Collector of North Arcot (1) was not- 
one in which the appellant had tried to appeal as a pauper. The ac 8 w 
that the appeal memorandum was presented unstamped within t e PJ 
of limitation to the Sberisoadar of the Court on the lith June, 0 
then being in recess. A note was made on the appeal memoran 
the stamp could not be procured and would be filed on thenex 0 . 

Tnis was not done, and no reason for the default a PP 0 ^ r3 _ la 0 . fc u 0 . 
the case. The stamp was ultimately affixed on _25t une. . 

appeal was admittedly barred by limitation. The >6 ^old 

“ Following the principle laid down in Skinner v. Orde (2) wemusthom 

that the petition must be regarded as an [860j appea ^om . was 
which it was presented, and not from the date on which the stamp w 

re0B1 Wth the utmost respect I am quite unable to folio* 

The principle laid down in Skinner v. Orde was that the plaint! 

“ (2) 6 I.A. 126. 


(1) 15 M. 78. 
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pauper when his petition to sue as a pauper was filed. Pending the pro- 
ceedings to enquire into his pauperism, and before any order was passed 
thereon, he raised the necessary funds and paid the court-fee. This was 
a case not provided for im terms by the Civil Procedure Code (Act VIII 
of 1859), and the Judicial Committee thought that in the absence of fraud 
it approached more nearly to the state of things contemplated by s. 308, 
which provided what should happen if the prayer of the petition was 
granted, than that by s. 310, which provided what should be the effect of 
the rejection of the petition. But in the Madras case there was simply 
an unstamped memorandum of appeal, an unexplained default in filing 
the necessary stamp on the Dexb Court-day. If the decision of the Madras 
High Court is correct, then all that a would-be appellant need do is to file 
with:n the period of limitation an unstamped memorandum of appeal, and 
pay the requisite fee anj- time afterwards, and then he can claim that the 
appeal was duly presented. This would bo directly contrary to s. 28, 
cl. (1), of the Court Fees’ Act. and would not be covered by ci. (2), for it 
could not be said that the memorandum of appeal was through mistake or 
inadvertence received, filed or used in the Court or office without being 
properly stamped. 

I do not think that the fact that when a would-be appellant presents 
an application for leave to appeal as a pauper he presents with it a 
separate memorandum of appeal (whereas a would-be plaintiff asking for 
leave to sue as a pauper writes his application and plaint all in one), 
makes any difference. If the Legislature intended that on the Court 
refusing to allow the would-be appellant to appeal as a pauper, the 
Court must dispose of the memorandum of appeal, which had been filed 
with the application, then nothing would have been easier than to enact 
provisions to that effect. No doubt the short period of limitation given 
for filing an appeal in a District Court must in most cases make an 
[861] appeal time-barred if the application to be allowed to appeal as a 
pauper is rorused. This difficulty would hardly arise in the case of suits for 
which the period of limitation is looger. But then it must be remembered 
that s. 5 of the Limitation Act does nob apply to plaints, whereas it does to 
appeals. 

Possibly the position taken bv the Assistant Judge is strictly Iog : cal, 
when he says that the fact that the application for leave to sue (be meant 
appeal) as a pauper was rejected shows that there was nob sufficient cause 
to excuse delay. But, in my opinion, it might work injustice to draw 
such a hard and fast line. In the present case, in the absence of fraud, 
there was, I think, sufficient cause, for delay. The District Judge who 
inquired into the pauper petition evidently did not think that plaintiff 
bad bee* aoting in bad faith in at first valuing her appeal at Rs. 2,500. 

I think, therefore, that we should uphold his- action. No doubt the 
, Assistant J udg^ in hearing the appeal was at liberty to revew the question 
as to the admissibility of the appeal —Mulna v. KrishnnjiO), and similarly 
in second appeal we are at liberty to review bis decision, holding that 
there was not sufficient excuse for delay. 

I concur in reversing the decree of the District Court and remanding 1 
the appeal to be beard on the merits, costs being, costa in the cause. 

Decree reversed and. case remanded , 

(1) 14 B. 594. ' * ' 
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APPELLATE CIVIL. 

Before Sir C t F. Farr an, Kt« Chief Justice, and Mr , Justice Candy , 


Haribhai Maneklal (Original Plaintiff), Appellant v. SHABAF 
Ali IsaBJI ( Original Defendant), Respondent.* [11th August, 1897.J 

Restraint of trade— Contract Act {IX of 1872), s. 27— Agreement to share profits of trade 
— Parlies — Practice , 

Four persons, each of whom owned a ginniDg factory, entered into an agree- 
ment, which ( inter alia) provided lhat they should oharge a uniform rate of 
R*. 4-8-0 per valla for ginniDg cottnD ; that of this sum, Rs. 2-8 0 should be 
treated as the [862] actual cost of ginning and that the remaining Rs. 2 should 
be carried lo a common fund to be divided cacb year between the parties to the 
agreement in proportion to the number of ginning machines which each of them 
possessed. The agreement was to be in force for four years. The other parties 
had carried out tbe agreement, but the defendant, allhough he had carried the 
Rs. 2 tea separate account, refused to pay tbe plaintiff his share of tbe amount. 
He also refused to pay the other two parties their shares. Tbe accounts bad 
been duly made up, showing the sums which the defendant under the agreement 
bad to pay both to the plaintiffs and tbe two other parties to the agreement. 
Tbe plaintiff sued the defendant for hi9 share. The defendant contended that 
the apreemfntwas iD restraint of trade apd was, therefore, not enforceable, and 
that the plaintiff ought lo have made tbe other parties to tbe agreement parties 
to the suit. 

Held, that the plaintiff was entitled to recover his share from the defendant. 
Tbe only agreement sought to be enforced in this suit was the agreement to 
divido tbe profits. That was a lawful agreement founded upon consideration 
{viz., the mutual agreement to share each other’s profits) and itmightbe enforced# 

Held, also, that the other parties to the agreement were not necessary parties 
to the suit. Tbe accounts had been made up and were admittedly correct, and 
they showed that the defendant had nothing to receive from any of the parties 
io tbe agreement, but that he was indebted in a definite sum to the plaintiff. 

Per FARRAN, C.J. — “ I am inclined to agree with the lower appellate Court 
that tbe stipulation that the parties to tbe agreement are bound to oharge at tbe 
rate of Rs- 4 8-0 per polla for ginning cotton, is a stipulation in restraint of 
trade.” 

% 

Per Candy, J.— “I am not satisfied that the agreement in question was, as 
a faot, in restraint of trade — and further, to accurately quote tbe words of s. 27 
of the Contract Act, I am not satisfied that it was an agreement by which any 
one was restrained from ezeroising a lawful trade.’ 

[R., 31 A. 587=10 A.L.J. 117 = 16 Ind. Cas. 631; 23 B. 103 (111) ; 6 Bom. L.R. 23.] 

SECOND appeal from the decision of Bao Bahadur ChuDilal Maneklal, 
Eirst Class Subordinate Judge of Dhulia, with appellate powers, confirming 
the decree of Bao Saheb B. V. Patki, Subordinate Judge of Nandurbar. 

Suit to recover Bs. 2,351 from the defendant as the plaintiff 9 s are 

of profits under an agreement. , 

The plaintiff alleged that on the 6th September, 1891, he an 
defendant and two other persons, each of whom owoed a ginning ac ory, 
entered into a written agreement which provided (inter alia) t a ea0 
should work his factory at bis own cost, that they should all c arge 
uniform rate of B$. 4-8-0 per palla for ginning cotton (such ra e 
liable to alteration by mutual [863] agreement) ; that Bs. 2-8- ® 
sum should be retained by each as expenses, aDd that the ras $ 
carried to a common fund to be divided eaoh year among t e P . . 

the agreement in proportion to t he Dumber of ginniDg mac 1De — 

• Second Appeal No. 465 of 1897. 
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each of them possessed. The agreement was to last for four years, and 
the accounts were to be settled every year. 

The plaintiff complained that the accounts bad been made up accord- 
ing to the agreement, but the defendant refused to pay him his share. 

The defendant pleaded ( inter alia) that the agreement was opposed 
to public policy as being in restraint of trade, and that the plaintiff ought 
to have sued for an account, making all the other parties to the 
agreement parties to the suit. He also contended that the contract 
was without consideration. 
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The Subordinate Judge dismissed the suit, holding that the agree- 
ment was without consideration. 

On appeal, the Judge confirmed the decree on the ground that the 
agreement was in reslraint of trade. 

The terms of the agreement, as stated by the Judge, were follows: — ' 

“ The agreement provided that the executants thereof should work tbeir 
respective factories at their own respective cost : that they should charge 
traders of cotton at Rs. 4-8-0 per palla of cotton to be ginned ; that of the 
said Rs. 4-8-0 the owner of ihe factory should deduct Es. 2-8-0on account 
of the expenses of working t he factory and should credit the remaining Es. 2 
as profits to be divided among the four executants in proportion to the 
number of gins which each of them had ; that none of them was at 
liberty to reduce or increase the said rate of Es. 4-8-0 without the con- 
sent of all ; that none of them was at liberty to increase the num- 
ber of gins, and if any one of them was desirous, he could increase only 
four gins with an additional boiler ; that if any one of them gave sukhdi 
or dalali to any trader, he was to be liable to a fine of Rs. 2,551 ; that 
regular accounts were to be kept ; that the accounts should be settled and 
the profits divided in Jesht every year; aDd that the agreement was to 
continue in force for four years; that, in case of any dispute arising, the 
parties should first resort to arbitration, and if that failed, then to Court.” 

The plaintiff preferred a second appeal. 

Macpherson with Ganesh K. Deshmukh , appeared for the appellant 
(plaintiff). — The suit is for specific performance of the [864] agreement 
and also to recover an ascertained sum due to us by the defendant. The 
figures and account were stated in the plaint and they were admitted by 
the defendant to be correct. The question is, whether, by the provisions of 
the agreement in dispute, any one was restrained from exercising his 
trade within the terms of s. 27 of the Contraob Act. The section has no 
application. It applies only when any one is restrained from carrying on 
his trade. In the present case there was, no doubt, an arrangement that a 
fixed price should be charged and a fixed rate should be deducted from it 
for expenses. It was a legal stipulation according to which the parties 
agreed to carry on their business. It did not prevent them from carrying 
on their trade. There was no restraint on the trade, but only an im- 
position of certain conditions by agreement of parties —Mogul Steam 
Ship Company v. McGregor (1). The Tendency of modern decisions is to 
amplify the contracting powers of parties. Supposing that the agreement 
was m restraint of trade, still as a certain part of the agreement was 
performed by ue, we are entitled to relief, at least to that extent. Our claim 
for money is distinct and separable from a suit to enforce the agreement. 


(1) 21 Q. B. D. 644. 
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We claimed relief with respect to that part of the contract which was 
actually performed. . • r 

Lang (Advocate General) with Purushottam P. Khare, appeared for 
the respondent (defendant). — The suit, as framed, is not maintainable 
even if the contract is valid. The plaintiff alone is not entitled to sue. 
He must join the other parties to the agreement. The defendant, cannot 
make any payment to the plaintiff until the accounts are adjusted in a 
suit lo which all the contracting peraons are parties. The agreement res- 
trained the defendant from carrying on to its full extent his business of 
ginning cotton. Partial restraint of trade is not illegal according to 
English law, hut it is illegal according to Indian law. The agreement 
operated unfairly towards the public and stopped the defendant’s trade to 
a certain extent. It is, therefore, void. Section 27 of the Contract Act 
makes no distinction between total and partial restraints of trade. It 
applies to both equally. 


JUDGMENT. 

[865] FARRAN, C.J. — The terms of the agreement sued on in this 
suit are set out in the judgment of the lower appellate Court. It was 
entered into by the owners of four ginning factories, and provided that the 
executants should work their respective factories at their own respective 
costs; that they should charge an uniform rale of Rs. 4-8 0 per palla of 
cotton to be ginned (but the rate was liable to be altered by mutual agree- 
ment), and that they should treat Rs 2 8 of that sum as the actual cost 
of ginning, and that the remaining Rs. 2 should be carried to a common 
fund which was to be divided each year between the firms, the parties to 
the agreement, in the month of Je*ht in proportion to the number of gins 
which each of them possessed. There were other minor stipulations which 
were not referred to in argument and which I need not consider in detail. 
The agreement was to continue in force for four years. 


The parties to the agreement appear to have all observed and carried 
out its working terms. Most of the parties to it have divided the Rs. 2 
set aside for division in pursuance of the provisions to that effect. . The 
defendant alone, though ho also has carried the Rs. 2 to a separate account, 
refuses to pay to the plaintiff his share of the amount. There are also 
two other gin-owners parties to the agreement, whose shares also in the 
defendant's separate account he refuses to pay. The accounts have all 
been made up showing the amounts which the defendant under the 
agreement has to pay to the plaintiff and to eaoh of the other two gm- 
owners. The plaintiff has sued to recover his share. The lower appellate 
Court has come to the conclusion that the plaintiff’s claim is not recovera- 


ble at law. Hence this appeal. 

I am inclined to agree with the lower appellate Court that the 
stipulation that the parties to the agreement are bound to charge at t 
raie of Rs. 4-8 per palla for ginning cotton is a stipulation in restrain o 
trade. Agreements of this description whereby traders agree amongs 
themselves to sell their wares at a fixed price, or labourers so agree o 
labour only at a stipulated wage, or whereby manufacturers agree wi 
one another to carry on their works under special condition?, have in 
English Courts [866] usually been treated as agreements in restraint 
trade, but have in some instances been uuheld and in some instances 
ruled void according as the restraints in such agreements were °*\.j . 
not deemed to be only sufficient to protect the interests o 0 
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Entering into them. An eaily instance of a case in which such an agree- 
ment was held by a majority of the Court to be void will be fouod in 
Bilton v. E ckersley (1). A lafe instance, where someof the stipulations 
in such an agreement were held valid and some void, is that of Collins 
V. Locke (2). These were agreements in panial restraint of trarie wnich 
are in many instances recognized as valid by English law. 

The Contract Act, s. 27, as hitherto interpreted by the Courts in 
India, appears to render void contracts in restraint of trade which do 
not fall within the exceptions to the general rule laid down in the section 
to the extent to which they are in restraint of trade — Madhub Chunder 
v. Rajcoomar Doss 13) ; Nur AU Dubash v. Abdul AH (4); Mackenzie v. 
Stnromiah (5), where o' her Indian cases are cited. 

The balance of these Indian authorities appears to support the 
Subordinate Judge (First Class) in his view that the covenant of the 
signatories to the agreement to gin cotton only if the cotton merchant 
offering it agrees to pay Rs. 4-8 for ginniDg, is a void covenant. I use the 
expression “appears,” because I have Dot critically examined each case. 
That is the effect which a perusal of them collectively has left upon my 
mind. When it becomes necessary actually to decide the point it will be 
necessary to consider them minutely a9 well as the exact language of s. 27. 
There are other minor covenants contained in the agreement which stand 
upon the same footing. 

This conclusion, if it is correct, is not, however, by any means, decisive 
of the present case. Covenants of this class, though thev may be void and 
unenforceable, are certainly not illegal in the sense of being contrary to law. 
That is laid down by almost all the Law Lords who gave judgments in the 
case of Mogul Steam ShipCo. v. McGregor (6b It is the basis of the decision 
in [867] that case. Here the four firms in question have agreed to divide 
what may be called, though not with sirict accuracy, the piofits of their 
respective ginniDg factories amongst themselves in certain proportions, the 
consideration for each for the contracting parties doing so being the 
promise of the other contracting parties to do the same by him. This is of 
itself a perfectly valid contract. The consideration for the promise is not, 
I think, the mutual covenant to charge an uniform rate of R*. 4 8 per palla 
for ginning, although that rate is the main ingredient in arriving at the 
amount which is divisible under the agreement; but the mutual agreement 
to share each other’s profits is the true consideration. There is no ques- 
tion now of enforcing any of the covenants in the agreement which are in 
restraint of trade. The parties have throughout observed them without 
objection. The only agreement which ig left to be performed is the agree- 
ment to divide thn profits. That is a lawful agreement founded upon 
consideration, and I fail to see why it should not he enforced. 

It is contended that the plaintiff cannot sue without making all the 
other persons who are parties to the agreement parties. That would be a 
good objection if the accounts had not been mad* up and the parties bad 
not settled everything between themselves. The accounts which the 
defendant takes no exception to, and of which he admits the correctness, 
allow that he has nothing to receive from any of the other firm-*, but that 
he is indebted lothe plaintiff in a certain amount and to two others of the 
contractors id a definite sum each. There is no reason, that I can see. why the 
plaintiff should not sue to recover the sum which the datendaDt owes him. 


(1) 6 E. & B. 47. (2) 4 App Gas. 674. 

(4) 19 0. 766. (6> 13 M. 472. 
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(6) 21 Q.B.D. 644. 
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The arbitration issue is abandoned by counsel for the defendant. I 
am of opinion that under these circumstances there must be judgment for 
the plaintiff for the amount claimed, and costs throughout. 

Candy, J. — The question i9 simply whether the present agreement 
came within the terms of s. 27 of the Contract Act, i.e., whether by the 
agreement any one was restrained from exercising a lawful profession, 
trade or business. 

[868] These owners of four ginning factories agreed to do business 
together for four years, charging Rs. per palla, The clause in the 
agreement, on which the lower appellate Court relied as showing that the 
agreement came within the terms of s. 27 of the Contract Act, is cl. 5. It 
runs a9 follows: — "If it be thought that the rate should be lowered or 
increased, the owners of the abovementioned factorios should reduce or 
raise the rate by unanimous consent.” There was also a further clause 
providing a penalty for the enforcement of such agreement. It is not 
alleged that the object of the owners of the factories was to force up the 
rate for ginning, or that that was actually the result of the agreement. 
The apparent object was to prevent competition among themselves, which 
might induce one or more of them to ask absurdly low rates in order to 
drive the others away. Such a competition would, in reality, be injurious 
to trade ; the piesent combination was for the advancement of trade. If 
other factories were setup, or if the cotton traders took their cotton away 
to other existing factories, the four contracting owners would probably have 
found it to their advantage to lower the rate for giuniDg. If cotton became 
very scarce, they might have found it advisable to raise their rate. 

As to whether a combination between traders or business men is oris 
not in reality “ in restraint of trade,” the answer must, of course, depend 
upon the Lets of each particular case, and opinions will be found to dififer. 
even though the facts are admitted. Thus, to take the instance of the 
well-known facts, which I need not recapitulate, in the celebrated case of 
Mogul Steamship Co. v. McGregor , Gow and Co. (1), Lord Coleridge, who 
tried the case, said : “It seems to me it was no more in restraint of trade, 
as that phrase is used for the purpose of avoiding contracts, than if two 
tailors in a village agreed to give their customers five per cent, on their 
bills at Christmas on condition of their customers dealing with them, and 
with them only.” In the Court of Appeal, Lord Esher, (23 Q. B. D-. 
p. 610), took the contrary view, that “ an agreement among two or more 
traders, who are not and do not intend to be partners, bub where each is to 
carry on his trade according to his own will, exoont as regards [ 869 ] t e 
agreed act, that agreed act being one to be done for the purpose of interfer- 
ing, i.e., with intent to interfere with the trade of another, is a thing done 
nob in the due course of trade, and is, therefore, an act wrongful a 6 a,D ® 
that other trader, and is also wrongful against the right of the pub ic o 
have free competition among traders.” It will be noticed that the 
act in the present case would not come within the terms used y 
Master of the Rolls. Lord Bowen, when dealing with the question as o 
defendants’ conference or association being illegal as being in res ram 
trade said (p. 619) : “ If indeed it could be plainly proved that the me 
formation of ‘conferences,’ ‘trust’ or ‘ associations ’ such as .. eS( ? . , m 

always necessarily injurious to the public, and if the evi o 

were not sufficiently dealt with by the common law rule, which e . 0f 
agreements • to be void. ..common law ought to discover... so me _ — 


(1) 21 Q.B.D- 663. 
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remedy... Neither of these assumptions are, to my mind, at all evident.” 
Fry, L.J., (pp. 626, 628), assumed for the sake of argument that such an 
agreement was in restraint of trade. 

So, too, apparently did Lord Halsbury in the House of Lords, ((1892) 
Appeal Cases 35), and Lord Watson, (id., p. 40), while Lord Hannon 
thought (id., p. 58) that it was in restraint of trade. On the other 
hand, Lord Morris said (id., p. 50): “Was it in restraint of trade? It 
was a voluntary combination. It was nob to continue for any fixed 
period, ror was there any penalty attached to a breach of the engagement. 
The operation of attempting to exclude others from the trade might be, 
and was, in fact, beneficial to freighters. Whenever a monopoly was 
likely to arise, with a consequent rite of rates, competition would 
naturally arise.” Lord Field went further. He said (id., p. 57): — “ 1 
cannot say upon the evidence that the agreement in question was 
calculated to have or had any such result ” (i.e., as being in restraint of 
trade). Lord Bramwell hesitated, but was inclined to the opinion that 
the agreement was not iD restraint of trade. He said (p. 45): — “ Tbe first 
position of the plaintiffs is that the agreement amoDg the defendant is 
illegal as being in restraint of trade, ard, therefore, against public policy 

and so illegal No evidence is given in these public policy cases. The 

tribunal is to say, as matter of law, that the thiDg [870] is against public 
policy, and void. How can the Judge do that without any evidence as to 
its effect and consequences? If the shipping in this case was sufficient for 
the trade, a further supply would have been waste. There are some 
people who think that the public is not concerned with this — people who 
would make a second railway by the side of one existing, saying ‘ ooly 
the two companies will suffer,’ as though tbe wealth of the community 
was not made up of the wealth of the individuals who compose it. I am 
by no means sure that the conference did Dot prevent a waste, and was 
not good for tbe public. Lord Coleridge thought it was — see bis judgment 

Let it be that each member had tied his bands ; let it be that that 

was in restraint of trade ; I think upon the authority of Hilton v. Eckers- 
ley (l) and other cases, we should hold that the agreement was illegal, that 
is. Dot enforceable by law. I will assume, then, that it was, though I 
am not quite sure.” 

I am inclined to adopt tbe above language to tbe present case, and 
to 6ay that I am not satisfied that tbe agreement iD question was, as a 
fact, in restraint of trade — and further, to accurately quote tbe words of 
B. 27 of the Contract Act, I am Dot satisfied that it was an agreement 
by which any one was restrained from exercising a lawful trade. 

The exceptions to the section do not enlarge the terms of the section. 
They apply to oases in which under certain specified circumstances a 
person agrees to be restrained from exercising a lawful profession, trade 
or business. In Hilton v. Eckersley (1) certain persons agreed under 
certain circumstances, which would not come within the exceptions to 
8. 27 of the Contract Aot, to be restrained from exercising their law- 
ful business ; they were under those circumstances to absolutely close their 
businesses. So, too, in the leading case of Madhub Chunder v. Rajcoomar 
Doss (2) tbe plaintiff agreed nob to carry od his business in a certain 
locality, and it was held that the words “restrained from exercising a 
lawful profession, trade or business ” are intended to apply to a restric- 
tion, limited to some particular place. The principle of this ruling has 

(1) 6 E. & B. 47. (2) 14 B.L.B. 76. 
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not been extended. In Carlisles, [871] Nephews and Co. v Bicknauth (l)_ 
the plaintiffs stipulated that they would make no sale9 of goods of the 
same description as they were selling to defendant before a certain date,' 
It was contended that this was a stipulation in restraint of trade within 
the meaning of s. 27 of the Contract Act; and the case just quoted waa 
relied on. Garth, C.J , said : “ This case was of a very peculiar character f 
but assuming that case to have been well decided, we think it has no 
application to the present. The language of s. 27 is. no doubt, somewhat 
general and unsatisfactory ; hut I am clearly of opinion that it was never 
intended to prohibit such a stipulation as that with which wo are now 
dealing in contracts for the sale of goods.” In The Brahmaputra Tea 
Company , Limited v. Scarth (2) the stipulation, which was held to be void 
under s. 27 of the Contract Act, was one by which a person was in ex- 
press terms restrained from exercising a lawful profession, trade or business 
for a term of years. In Mackenzie v. Striramiah (3) a licensee for the 
manufacture of salt agreed that all salt manufactured by him should be 
sold to plaintiffs at a fixed price. -Handley, J., said ; “ Clause 12 (of 
the agreement) does not, in my opinion, purport to restrain defendant 
from exercising his trade or business within the meaning of s. 27 of the 


Contract Act. It is merely an agreement to sell all the salt he manu- 
factures during a certain period to plaintiffs at a certain price. No doubt 
a negative covenant not to sell to anybody else may be implied, but that 
is not such a restraint from exercising his tra le or business as the section 

contemplates I undersiand the section to aim at contracts by which 

a person precludes himself altogether, either for a limited time or over a 
limited area, from exercising his profes-ion, trade or business.” In Nur A li 
Dubash v. Abdul AH (4) the stipulations in question came exactly wiihiu 
the terms of «. 27. The High Court said : “ The effect of those articles 
was absolutely to restrain the plaintiff from carrying on the business of a 
dubash, and also to create a partial restraint upon his power to carry on 
the business of a stevedore A 9 to the first, nothing need he said : as. to 
the second, the case of Collins v. Locke (5) Rhows (were [872] authority 
needed for the proposition) that the plaintiff’s agreement to act only as 
ghat serang of the said five ships,’ and not to ‘ do any servioes to ships 
belonging to anybody else’ (save his old ships), was in partial restraint o^ 
trade in the strict legal meaning of the expression.” It is equally near 
that the words quoted above may well he said to come within a 
express terms of s. 27. In Collins v. Locke the first clause in the agree 
ment was a stipulation held to be bad ; it was one which restrains 
“ three of the four parties to the agreement from exercising their trade, 
without giving any profit or benefit to compensate for the restrio ion 
either of the four, whilst the combination they have thus entered 
into is obviously detrimental to the public, by depriving the mere aD 
the power of employing any of these parties, who are probab y e ° 
stevedors of the port, to load their ships, unless in each case t ey em 
the one of the four to whom the ship, as between themselves, has Been 

allotted, however great and well founded fche>r objections 
employ him" (p. 688). In short, the contracting parties in expre 

terms restrained themselves from exercising fcbeir a J! u f , . mg0 f 
There can be no doubt that such a contract would fall within the te ; 
s. 27 of the Contract Act. The second clause of the agreeme , 


(1) 8 0. 809. (2) 11 0. 545. (9) 13 M \? 72 - 

(4119 0.765. - (5) 4 App. Ca. 674. 
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was held to be good, contained no terms by which any one was restrained 
from exercising his lawful business. It provided that if either of the 
named firms should refuse to allow the stevedoring of any ship to be done 
by the party entitled to it under the first clause, and should require 
one of the other parties to do it, suoh party so required should give an 
equivalent to the party who lost the stevedoring. I venture to think 
that such an agreement would not he within the express terms of s. 27. 
On the agreement as a whole the Judicial Committee remarked (p. 685) : 
“ The ob)eots which this agreement has in view are to parcel out the 
stevedoring business of the port among the parties to it and so to prevent 
competition , at least among themselves, and also, it may be , to keep up the 
price to be paid for the work. Their Lordships are not prepared to 
say that an agreement, having these objects, is invalid if carried into 
effect by proper means, that is by provisions reasonably necessary for 
the purpose, though the effect of them might he to [873] create a partial 
restraint upon the power of the parties to exercise their trade.” 


1897 

AUG 11. 


Appel- 

late 

Civil. 

22 B. 86!. 


It is apparently contended that because in the case quoted above 
from 14 B. L. R., p. 76, Sir R. Couch said that the words ‘ restrained 
from exercising a lawful profession, trade or business, in s 27, ‘ do not 
mean an absolute restriction, and are intense 1 to apulv to a partial 
restriction, a restriction limited to some particular place,’ therefore they 
are intended to apply to an agreement like the present one by which no 
one is directly restrained from exercising a lawful profession, trade or 
business, because it may be that till outside competition came into play 
the price agreed upon by the parties would be kept up, and thus partially 
the parties would be restrained from doing business at a lower rate than 
what they agreed on. I can find no reported authority in the Indian 
Courts for putting such an extended meaning on the words of 8. 27 of the 
Contract Act. A partial restriction, a restriction limited to some parti- 
cular locality, is different from a problematical res riction, which may 
or may nob be the effeot of the agreement, but which was not the object 
of the contracting parties. 

I would nob extend the meaning of s. 27 beyond what the words 
primarily mean. There may he contracts which do not come within the 
terms of that seotion and its exceptions, and yet may be contracts “ in 
partial restraint of trade,” and as such, contrary to public policy and so 
void (ss. 23, 24, Contract Act). That is the common-law doctrine by 
which restraints of trade, even though partial, are presumed to be bad, 
the presumption being rebuttable. It is for the Court to determine whether 
the contract be a fair and reasonable one or nob, and the test appears 
to be whether it be prejudicial or Dot to tbe public, interest, for it is on 
grounds of public policy alone that these contracts are supported or 
avoided. (Per Parke, B., in Malian v. May (1)). Bub in the present case 
the argument was restricted to s. 27, and it is unnecessary for me to pursue 
the subject further, because I am clearly of opinion that even if the 
agreement in question, to have a uniform rate for ginniog. is void, that 
is, not enforceable by law, the present claim by plaintiff to [ 874 ] recover 
his share of the profits is clearly enforceable. It is true that in the case 
quoted above from 14 B. L. R. the Court said : “ If the agreement on the 
part of the plaintiff is void, there is no consideration for the agreement on 
the part of the defendant to pay the money ; and the whole contract must 




(1) 11 M, & W. 658 (665). 
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be treated as one which cinnofc be enforced.” Bat in Bishop v. Kitckin (1), 
Cockburn, CJ, Lash, Hannen and Hayeg, JJ., said: “ Tne agreement 
having been executed, and the plaintiff having submitted to the restrahit, 
he is clearly entitled to recover the consideration due in respect of it.” 
There is a difference between an action brought to enforce the illegal 
restraint and an action brought to recover the consideration for the res- 
traint. In Wallis v. Day (2), to the argument of counsel that the contract 
being an absolute one. binding the plaintiff not to carry on trade for his 
whole life, not limited in point either of time or place, was void as against 
public policy, and on the authority of all the cases, Lord Abinger, C. B„ 
remarked (p. 276) : Can you show any case, except where the prohibition 
was attempted to be enforced. I should require a strong authority to say, 
(although the prohibition would not be binding as against the party him- 
self,) that there being nothing criminal in the contract, he should not have 
the benefit of it, where he has in fact performed it.” 

Assuming, however, that these dicta are not applicable to cases under 
the Contract Act, it is clear, as pointed out by the learned Chief Justice, 
that the agreement in th9 present case to charge Rs. 4-8 0 per palla is not 
the consideration for the agreement to divide the Rs. 2 profits. There is, 
therefore, no valid objection to plaintiff recovering what is clearly his due. 

I concur in reversing the decree of the lower Courts and awarding 
the claim. 

Decrees reversed. 


22 B. 873. 

[875] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


Karsan ( Original Defendant No. 1/, Appellant v. GanpatraM 
and another ( Original Plaintiffs ), Respondents ,* [16th August, 1897.J 

Civil Procedure Code (Act XIV of 1882), s. 2S3— Order passed in attachment proceedings 
not binding on judgment-debtor if not a party— Order passed without investigation 
Suit to set aside the order — Limitation Act (XV of 1877), art. 11. 

One Asha was in possession of certain land as plaintiff's tenant and in bis 
lifetime mortgaged it with possession to the first defendant. After Asha 
death, defendant No. 1 obtained a rnmey decree against Asha’s heirs ao in 
execution attached the land. Thereupon the plaintiff sought to .^ a ' 90 , 
attach moot on the ground that Asha was merely a tenant-at-wn w 
interest oeased at his death. Difendant No. 1 contended, on the ot er » 
that Asha was a permanent tenant and that his interest, as suoh, “a® . 

to his heirs and was liable to attachment. Ou the 20th February, ' . 
Court ordered the attachment to be removed without deciding the <1 
raised by the parties which it held oould not be determine ~ 
prooeeding. Defendant No. 1 did not bring any suit under s. 283 of the ooae 
Civil Procedure (Act XIV of 1832; to set aside the crier and estabM 
his right to the land. In 1894 the plaintiff file! the present ™t against 
the first defendant and tho heirs of Asha to recover possession - nl 

The Subordinate Judge passed a deoree in his favour against the « inat 

holding that the order in the attachment proceedings was conclusive ^ 

the latter, no suit having been filed by him within a year un e . heifg 
Civil Procedure Code. He, however, refused to pass any deer ‘ B Dr0 ceedings 

of Asha, inasmuch as they had not been parties to the attaohm P 


<1)38 L. J. (Q.B.) 20. 
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and, moreover, were not in possesion of the land. On appeal, this decree was 
confirmed. The first defendant appealed to the High Court. 

Held (reversing the deoreo of both the lower Courts) that the case must be 
remanded and tried on the merits. 

By Parsons, J, on the ground that although the order in the attachment 
proceedings had become conclusive as against tho first defendant, it did not 
afieot Asha’s heirs, who had not been parties to it. As against them, therefore, 
the plaintiff had to prove his title, and if he failed to do so he could not recover. 
Tho first defendant being in possession might set up this jus tertii and might 
plead the title of the other defendants. 

[876) By RANADE, J., on the ground that the order in the attachment proceed- 
ings hiving been passed without investigation of the question there raised by the 
parties, it did not become conclusive against the first defendant notwithstanding 
his failure to bring a suit within twelve months to set it aside, and that he was 
not precluded from raising his defence in the present suit. 

[R., £ Ind. Cas. 890 = 28 P.R. 1910=63 P.L.R. 1910 = 19 P.W.R. 1910 ; 11 O. C. 180 ; 
D., 90 P.R. 1902 = 20 P.L.R. 1903.) 

SECOND appeal from fche decision of the First Class Subordinate Judge, 
A. P., of Broach. 

Suit to recover possession of land. The first defendant pleaded that 
the land had been in the possession of one Asha ; that he (defendant No. 1) 
held it as mortgagee of Asha ; and that the plaintiff was not entitled to 
recover it without paying off the mortgage. 

Defendants Nos. 2 to 6 were Asha’s heirs and did not defend the suit. 
It appeared that the land was originally in possession of Asha as the 
plaintiff’s tenant. Asha mortgaged it to the first defendant, who after 
Asha's death obtained a money-decree against bis (Asha’s) heir (defendant 
No. 2) and in execution attached the land. The plaintiff intervened and 
sought to raise the attachment on the ground that the deceased Asha was 
his tenant-at-will; that his tenancy had terminated at his death, and that 
no interest had devolved upoo his heir liable to attachment. The first 
defendant contended that Asha was a permanent tenant and that, as such 
he had an interest which came to his heir and was liable to attachment. 
Asha’s heirs were not parties to these attachment proceedings. 

The Subordinate Judge on the 20th February, 1892, made the 
following order raising the attachment : — 

Upon these admitted facts I am of opinion that the land under 
attachment should be released from it. The judgment-debtor’s possession 
and that of his representative in interest are admitted to be as tenants of 
the petitioners. Whether that possession was that of a permanent 
tenant and whether the deceased had a saleable interest in the land 
attached, are mixed questions of fact and law, very intricate and compli- 
cated. They cannot be inquired into and decided in the miscellaneous 
proceeding. Under this view I order that the attached land shall be 
released from attachment.” 

The first defendant did not file any suit under s. 283 [ 877 ] of the 
Civil Procedure Code (Act XIV of 1882) to establish his right to the 
lands. 

In 1894 the plaintiff filed the present suit against the first defendant 
and Asha’s heirs (defendants Nos. 2 to 6) to recover possession. 

The Subordinate Judge passed a decree against the first defendant, 
holding that fche above order in the attachment proceedings was conclusive 
against the first defendant as between him and the plaintiff, no suit having 
been brought under s. 283 of the Civil Prooe lure Code. As against fche 
other defendants, he refused to pass any deoree, inasmuch as they had 
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cot been parties to the attachment proceedings and were notin possession 
of the land. 

This decree was confirmed, on appeal, by the First Class Subordinate 
Judge of Breach, A.P. 

Thereupon defendant No. 1 preferred a second appeal to the High Court. 
Mauekshah Jehangirshah, for appellant. 

C. H. Setalvnd , for respondent. 

The following authorities were cited in argument: — BukshiRamv. 
Sheo Perga sh Tauari (l); Venkava v. Chenb tsapa (2); Chandra Bhusanv. 
Ram Kavth (3) ; Badri Prasad v. Muhammad Yusuf (4); SardhariLalv, 
Ambika Ptrshad (5); Khub Lai v. Ram Lochun (6J ; Kedar Nath v.Rakhal 
Das (7). 

JUDGMENT. 7 1 


PARSONS. J. — The plaintiffs brought this suit in ejeotment to recover 
possession of a certain field, Survey No. 1243, with mesne profis for three 
years, alleging that it was their land, let to th dr tenant Asha, and that ou 
his death in 1888 (Samvat 1994) the lease determined and they became 
entitled to the possession of the land. Tnev sued the heirs and represen- 
tatives of Asha (defendants Nos. 2 to 6), and the mortgagee of Asha 

(defendant No. 1). . 

Defendant No. 1 alone appeared and contested the claim on the 
ground that Asha was not the tenant-at-will of the plaintiffs, [878] but a 
permanent tenant who had mortgaged to him his ocoupancy rights ana 

placed him in possession. * 

The Judge of the lower appellate Court refused to enter on the men 3 

of the case, as lie was of opinion that the contention of the defendant No. X 
was res judicata by reason of his omission to file a suit within a year o an 
order passed against him under s. 280 of the Code of Civil Procedure, 
appears that the defendant No. 1 had obtained a decree against Asha s eirs 
for a debt due to him by Asha, and in execution of the decree he at ao 0 
this property. The plaintiffs objected to the attachment on the ground that 
Asha had no attachable interest in the property, as be, when alive, on y 
held the property as their tenant. The defendant asserted the permane 
nature of Asha’s tenancy. The Subordinate Judge passed t e o owid 

“Upon these admitted facts I am of opinion that the ,andu °. e ^ 
attachment should be released from it. The judgment-debtor s P OS00 
and that of his representative in interest are admitted to be as -en 
the petitioner. Whether that possession was as a permanent tenant 
whether the deceased had a saleable interest in the lao Thev 

mixed questions of fact and law, very intricate and comp ‘ 3j n(? 

cannot be enquired into and decided in the mi see *° 0OU9 _ l0ag6( j f ro m 

Under this view I order that the attached land sha 1 

attachment.” , under s. 280, 

It must, we think, be taken that this was an order passed u d^ ^ 

releasing the property from attachment though it bound to bring 

at issue between the parties. The defendant, there , ^ at0 0 f the 

a suit to establish the right he claimed within a year . y# fam 

order. (See Sardhari Lai v. Ambika Pershad (5) , Khub 

Lochun (6).) 


(1) 12 0. 453. 
. (5) 15 C. 521. 


(2) 4 B. 21. 

(6) 17 C. 260. 


(3) 12 0. 108. 
(7) 15 0. 674. 


(4) 1 A. 881. 
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The question is, what was the right that the defendant claimed. It 
was argued that it was merely the right to attach and sell the property in 
execution of his money decree, and that so far only the order was binding 
upon him, and Bukshi Bam v. Sheo Pcrgash Tewori (1) was cited in support 
of the argument. It may be doubted if the argument is sound. The right 
the defendant claimed was the right to attach and sell Asha’s equity of 
[879] redemption of this property. He asserted that Asha had thi3 saleable 
interest, while the plaintiffs asserted that Asha being dead, no interest at 
all survived to his representatives or assigns. The Subordinate Judge 
decided in favour of the plaintiffs, leaving the defendant free to establish 
his case by a regular suit. It would seem, therefore, that the first defendant 
not having brought the suit within the time allowed by law, is bound by 

the order. 

We do not, however, see how the order can be binding upon the other 
defendants, who are the heirs and representatives of Asha. They were nob 
parties to the proceedings in which the order was passed, and they 
were not bound to bring any suit to establish their title. (See Kedar 
Nath v. Rakhal Das (2) in which this point is fully discussed.) They, 
therefore, in this suit are free to set up the title of Asha and their 
owd title as his representatives in bar of the plaintiffs’ claim to pos- 
session of the property, and the plaintiffs, who sue in ejectment, are 
bound to prove their title as against them. If the plaintiffs fail to 
prove their title, or if, in other words, the defendants, who are the re- 
presentatives of Asha, prove that Asha was a permanent tenant, then the 
plaintiffs would nob be entitled to the possession of the land. The decree in 
that case should be in favour of the defendants Nos. 2 to 6. It has always 
been held that a person in possession can plead pis tertii, and, therefore, in 
this case, the defendant No. 1 can plead the title of the other defendants in 
support of bis possession under a mortgage, the legality of which was never 
questioned in the execution proceedings. We think, therefore, that the 
lower Courts were wrong in disposing of the case on the preliminary point 
of res judicata and in not raising and disposing of an issue as to the title 
of the plaintiffs as against the defendants Nos. 2 to 6. We, therefore, 
reverse the decrees of both the lower Courts, and remand the case to the 
Court of first instance for trial on the merits. Ail costs to be costs in 
the cause. 

RaNADE, J. — The chief point for consideration in this appeal is 
whether the order in the execution proceedings (Ex. 6) had the effect of 
estopping the appellant from pleading the defence raised by him in this suit. 
Both the lower Courts have held [880] that as that order was passed 
against the appellant, and he took no steps to set it aside under s. 283, he 
was shut out from urging bis present defence, as the order became conclu- 
sive after the statutory period laid down by art. 11 of the second schedule 
of the Limitation Act had expired. t , 

The facts of the case are clearly set forth in the judgment of the 
Court of first instance. The appellant obtained a money decree in 1891 
against the heirs of deceased Asha Girdhar, and attached the lands in dis- 
pute as belonging to his judgment debtor. The respondents thereupon 
made an application for the removal of the attachment, alleging that the 
judgment-debtor bad do right, title, or interest in the land, but that he ■ 
held it as respondents’ tenant, and that the land belonged to the respond- a 
ents. The appellant answered that the land had been in the possession.. 
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of his deceased judgment-debtor as a permanent tenant from time im- 
memorial, and that the respondents bad only a right to receive Es. 2 as 
rent. He further stated that in a rent suit respondents’ right had been 
established in respect of this rent only, and that the land bad been 
mortgaged to him (the appellant), and had been since in his possession as 
mortgagee. The respondents, on the other hand, alleged in these misceh 
laneoue proceedings that Asha was their tenant- at- will, and nob- a 
permanent tenant. On these pleadings, the Subordinate J udge disposed 
of the application on 20th February, 1892, saying that he was of opinion, 
upon these admitted facts, that the land under attachment should be 
released from it. The judgment-debtor’s possession, and that of his 
representative in interest, are admitted to be as tenant of the petitioners 
(respondents in the present appeal). Whether that possession was as a 
permanent tenant, and whether the deceased had a saleable mteresbm the 
land attached, are mixed questions of fact and law, very intricate and 
complicated, and cannot be inquired into and decided in a miscellaneous 
proceeding.” The attachment was accordingly removed. . No suit was 
filed by the appellant under s. 283 to establish the right which he claimed 
to the property in dispute. The present suit was brought by the respondents 
to recover possession of the land in dispute against the appellant and the 
heirs of Asha, and the appellant pleaded that Asha’s interest in the 
[ 881 ] land was that of a permanent tenant, and that he was a mortgagee 


of that interest. 

Upon this statement of facts, both the lower Courts have held that 
the appellant was estopped from raising these defences by reason of tne 
order removing the attachment having become conclusive under tne 
operation of s. 283. Reliance was chiefly placed upon the rulings mEactn 
Prasad v. Muhammad Yusuf (1) and Sardhari Lai v. Ambika Fer ^} ad ^ 
in support of the view that the order had a conclusive effect. We a 
now to see how far the present case falls within the purview o e 

rulings. ^ ^ before their Lordships of the Privy Council, the appli- 
cation was made by the wife and sons of the judgment-debtor o e i e 
that as they were not parties to the decree, their inter9sca m e - 
property were not liable to be sold, and that only the rig •, ‘ 
interest of the judgment-debtor should be sold. The Co ur . 
ordered that the property should be released from attac tnen as 
ancestral property, and that only the right, title am 10 ®^ 68 ... 

judgment-debtor should be sold. More than twelve mon . , . , . 

order was made, the attaching creditor brought a regular am m 
sought for a declaration that the debt was binding upon . • j n( jj a 
debtor's sons. It was held by both the original and appe a e Privy 

that the 9 uit was barred under art. 11, ^ and their Lords jpa 
Council upheld this decree. The contention before their o . 

the order releasing the attachment was passed on a de 

and that the miscellaneous proceeding should have ^ermmed precise 
in delivering the judgment of the Privy Council, 

to this contention, that the Code did not presen ® th O i rou m- 

investigation should go, and that this would depend upon ‘b® ° o(J 

stances of each case. It seems to me that t e rn mg expressly 

in deciding a case like the present, where the Subordinate ju ob y 

(2) 15 0. 521. 


(1) 1 A. 381. 
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states in his order that he did nob inquire into the question of the nature 
of Asha’s interest in [882] the land, and the question of possession and 
mortgage raised by the appellant. As regards the Allahabad case, the 
judgment shows clearly that the order was passed upon investigation, and 
on a consideration of the oral and written evidence adduced on both sides. 
It, therefore, furnishes no help in deciding a case in which there was 
admittedly no investigation. 

Where there has been no investigation in the attachment proceedings, 
it has been held by all the High Courts that the order passed in such 
proceedings had not a conclusive effect, ani that art. 11 of the Limitation 
Act (XV of 18771 did not apply to such cases, [n the Allahabad Full 
Bench case noted above, the judgment of Pearson, J., shows the grounds 
on which that case was distinguished from a previous decision which 
suggested the reference. In this last case, it was observed that there had 
been no adjudication on the point of possession, and that, therefore, the 
order did not operate as res judicata. There are numerous decisions more 
directly in point, and which clearly show that when the order is passe i 
without investigation, it has no conclusive effect. The wording of s. 278 
clearly requires the Court to proceed to investigate the claim or objection. 
It is only when the application is unnecessarily delayed that there is to 
be no investigation. Under s. 279, evidence has to be adduced by both 
sides, and under ss. 280, 282 the Court has to be satisfied, one way or the. 
other, on the point of right or possession. Investigation is thus obli- 
gatory, however summary may be the nature of the proceedings. In a 
case decided by the North-West Provinces High Court, it was laid down 
that the Judge was bound to inquire and determine the question of posses- 
sion as between claimant and judgment-deotor — Bhola Dut v. Shah 
Ahmed (1). Where again attachment was released without investigation,, 
it was held that it had no effect in the way of estoppel on failure to bring 
a suit within a year to set it aside — Mussumat Kamran v. Neit Ram (2). 
In this case the order was very similar to the one in the present case. 
The Judge had stated that “as the registered sale-deeds were of long 
standing, the matter cannot be settled without a civil suit. It is not proper 
[883] at present that the sale should be carried out.” In a Calcutta case 
it was held that whore the Court refused to entertain an application or to 
order the stay of a sale, because the application was made too late, art. 11 
of the Limitation Act-, or rather the equivalent provision of the last clause 
of s. 246 of Act VIII of 1859, had no application — Syed Mahomed v. 
Kanhya Lai (3). This Calcutta ruling was followed by this Court in 
Venkapa v, Qhenbasapa (4) and by the Madras High Court in Venkatanaru 
V. Akkamma (5). In Rash Behari v. Budden Chunder (6), the order was 
to the effect that "To enter into evidence would lead to an adjudication 
•* * of complicated questions of fact, which it would not be at all easy 

and convenient to try summarily.” It was held that such an order did not 
become conclusive by reason of failure to bring a suit within one year to 
set it aside. It is true this ruling referred to an order under s. 335, and 
not s .283, but it has been held in Minguel Antone v. Waman Lakshman (7) 
that the rulings under s. 283 must equally apply to those under s. 335.* 
In Bhikha v. Sakarlal (8), the order stated that as applicant did not want 
to proceed further, no investigation was made, and it was held that art. 11 
•did not apply. In such cases there was, in fact, no order under ss. 280 or 

(1) 3 Agra 397. (2) 6 N.W.P. 186. f3) 2 W. R. 263. (4) 4 B 21 

(5) 3 M.S.O.R, 139. (6) 12 O.L.R. 660. (7) P.J. (1889), p. 17, (8) 6 B. 440. 
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282 and as there was no investigation, there was no estoppel. Similarly 
in Chandra Bhusan v. Ram Kanth (1), it was ruled under s. 281 that it is. 
only when an order is made after investigation that it operates as estop- 
pel When an apolication was rejected because the boundaries did not 
agree, and it was not likely that applicant would suffer by reason of the 
sale, it was held that the limitation of one year did not apply. Of course 
it is otherwise when the claimant gives no evidence, or insufficient evidence, 
or is absent. In these cases the order operates as though it were passed 
after investigation— Tripoora Soonduree v. Ijjntoonnissa Khatoon { 2)j 
Gooroo Doss Roy v. Sona Monee (3) ; Sreemunto Hajrak v. byuxL 


Tajoodden (4). ....... . ... 

[884] From a review of all these authorities, ic is clear that the order 

in this case expressly avoided deciding the question of Asha s rights and 
appellant’s mortgage, and as such it must be held to have been passed 
without investigation, and appellant’s failure to bring a suit within twelve 
months did not preclude him from raising his defence in the present suit. 

There is an additional reason for coming to the same finding in tbs 
present suit. The respondent-plaintiffs have joined the heirs of the de- 
ceased Aaharam as parties to this suit. They were not parties to the 
miscellaneous application, and they cannot be shut out from raising t 
defence that they have permanent rights in the land. The point, that t 
judgment-debtor cannot be regarded as being necessarily a party m attach- 
ment proceedings under ss. 278, 283, has been settled by a long [ course . o 
rulings of the several High Courte-Shioapa v. Dad Nagaya (5); AjtOau 
Narasinha v. Shirekoli Timapa (6) ; Kedar Nath v. Rakhal Das U ) , 

Manuu Lai v. Ilarsukh Das (8). . . ,, . p_ 1irU 

For all these reasons, I am of opinion that both the lower 0 
were in error in holding that the appellant was precluded in this oaseirom 
urging his defence in the present suit. He has clearly a right to require 
the Courts to adjudicate upon the nature and extent of Asha 8 in * e 
his own mortgage. We reverse the decrees of both the Courts e 

Decree reversed. 


22 B. 884. 


APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

Chudasama Naudhabhai and others ( Original 2\ 

Appellants v. Naran Tribhovan and [Original P ff • 

Respondents .* [19th August, 1897.J 

'alukdar — Gujarat Talukdars' Act (Bom. Act VI of 1888), s. Sl^cl.t—Saletn extent' 
of a decree— Sale of talukdar estate-Sanction of Government. 

A talukdar mortgaged his talukdari estate m mortgagee 

the Gujarat Talukdars Act (Bombay Act VI oi : 1888). q of the Governor 

[ 885 ] sued on his mortgage and without having gale of tbe mortgaged 

in Council, obtained an order m the Disfcriot Court Bombay Aot 

property, that Court holding that the provisions of b . 31 ' cl ~ A 

' i 


(1) 12 C. 108. 

(4) 21 W.R. 409. 
(7) 15 C. 674. 


• Appeal No. 42 of 1897. 

(2) 24 W. R. 411. <®> 2 ® b* 6 ®9 

(6) 11 B. 114. 17 

(8) 3 A. 233. 





XI.] CHUDASAMA NAUDHABHAI V. NARAN TRIBHOVAN 22 Bom. 886 

VI of 1888 did not apply to the oase of a mortgage effected prior to the passing 
of the Act. On appeal to the High Court, 

Held, reversing the order of the Disfcriot Court, that cl. 2 of s. 31 of Bombay 
Aot VI of 1898 applied to the case and that a 9ale in execution of a deoree was 
such an alienation as oamo within the terms of the BectioD and required the 
previous sanction of the Governor in Council. The Court, however, directed the 
District Judge to give the plaintiffs a reasonable time for the production of the 
sanction, and ordered that in case they produced it, the order for sale should be 
affirmed, otherwise the plaintiff’s application for sale should be dismissed. 

Nagar Pragji v. Jivabhai (1) and Doshi Fulchand v. Malek Dajiraj (2) referred 
to and explained. 

Appeal from the decision of G. McGorkell, District Judge of Abme- 
dabad. 

On 4th October. 1883, one Pathabhar, a talukdar of Dbandhuka, 
mortgaged his talukdari estate (by san-mortgage) to the plaintiff for 

Rs. 7,500. 

On the 25tb March, 1889, Bombay Act VI of ^1888 (tbe Gujarat 
Talukdars’ Act) came into force. That Act contains the'following provision: 

“Section 31, cl. (2). — No alienation of a talukdar’s estate, or of any 
portion thereof, or of any share or interest therein, made after this Act 
comes into force, shall be valid, unless such alienation is made with the 
previous sanction of the Governor in Council, which sanction shall not be 
given except upon the condition that the entire responsibility for the portion 
of the jama and of the village expenses and police charges due in respect 
of the alienated area, shall thenceforward vest in the alienee and not in' 
the talukdar.” 

In 1893 the plaintiff brought this suit to recover Rs. 5,000, being the 
amount of instalments due under the mortgage together with interest hp 
to date of suit, by sale of tbe mortgaged property. 

The District Judge of Abmedabad, who tried the case, held that under 
the above section he could not pass any decree against the mortgaged 
property, as it was a talukdari estate. He, therefore, passed a decree on 
3rd February, 1894, directing the amount [886] claimed to be recovered 
from the private property of the talukdar other than the property mort- 
gaged. . . . 

In appeal, the High Court in October, 1895, following the ruling in 
Doshi Fulchand v. Malek Dajiraj, amended the decree of tbe District Judge 
by directing that if the judgment-debtors failed to pay the decretal amquqt 
within six months from the date of the decree, the decree-holder might; 
apply for an order absolute for sale of the mortgaged property (3). 

The judgment-debtors having made default, the decree-holder present- 
ed a darkhasfc (No. 48 of 1896) stating that Rs. 11,566-13-1 were due tp 
him under the decree and praying for the sale of the mortgaged property 
and for payment of that amount out of the proceeds. 

The District Judge raised the following issue • 

“ Can tbe estate of a talukdar, having regard to the provision of 8. 31 
of Bombay Act VI of 1888, be sold in execution of a decree obtained subse- 
quently to that Aot coming into force, in respect of an incumbrance 
created on the estate prior to the date of that Act coming into force, 
without tbe sanction of the Governor in Council? ” 1 ' 

The District Judge found this issue in the affirmative, and directed 
the mortgaged property to be sold in execution of the decree. T 

t r 

• • • • - • r ■ 

(1) 19 B. 80. (2) 20 B. 665. (3) P. J. (1895h p. 428. 
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Against this decision the judgment-debtors appealed to the High 

Court. . 

Lang, Advocate General, (with Eao Bahadur Vasudev J. Kirtikarh 

for the appellants. 

N. V. Gokhale, for the respondents. 

The following authorities were referred to in argument ‘—Kalian v. 
Pathubhai (1) ; Nagar Pragji v. Jivabhai (2) ; Doshi Fulchand v. Malek 
Dajiraj (3) ; Shah Kalidas v. Chudasama Nadhabhai (4). 

: JUDGMENT. 

• 

BanadE, J. — There is no doubt an apparent conflict between ihe 
ruling in Nagar Pragji v. Jivabhai (2) and the remark made in [887] 
the judgment in Doshi Fulchand v. Malek Dajiraj (3) in which a doubt is 
expressed as to the correctness of the extension given in Nagar v. Jivabhai 
to the principle laid down in Kalian v. Pathubhai (1). In this last case, 
it was ruled that when the incumbrancer bad obtained a decree for the sale 
of mortgaged property prior to 25th March, 1889, on which day Bombay 
Act VI of 1888 came into force, the prohibition under cl. 2 of s. 31 of that 
Act did not apply, and the decree was capable of execution as before the 
Act. The facts are not fully reported in Nagar Pragji v. Jivabhai, but as 
the decree in that case was passed in August, 1889, within a few months 
after the Act came into force, the suit was presumably instituted before 
the prohibition became operative. This circumstance assimilates the case 
to the class of cases referred to in Kalian v. Pathubhai. 

There is no particular reason to distinguish cases in whioh a decree 
been obtained from those in which proceedings had been pre- 
sumably instituted before the Act came into force. In Doolubdass-v, 
Ramloll (5) their Lordships of the Privy Council had to consider 
how far retrospective effect could be given to the provisions o an c 
of 1848, which declared that “ all agreements by way of wager shall 
be null and void,” and it was held that this prohibition did _n°C 
affect the validity of existing contracts, at all events no °® 
contracts on which actions bad already been .brought ^fiiorfl ® ® 
Act came into force. The test suggested in Moon v. Durden (6), w | c , 
ruling on the English Act against wagers, viz., the use of the word snau 
in that Act, applies equally to s. 31 of Act VI of 1888. The principles of 
the construction of statutes in this connection were very c lear r 3M 8 * i 
G. Lee Morris v. Sambamurthi (7), where it was observed that the gen 
principle is that rights already acquired shall not be affected y . . ^ 
pection of a new Act, and that the law regulating the acquisi 10 ° _ 

is the law as it stood when the facts out of which the rig 8pr . 8 . a 

red. Of course, this is only a presumption, and if the m .® n roool 0 f 
retrospective effect can be clearly gathered from the re f er . 

the new Act, such intention must prevail for reasons sue over 

red to in Shivram v. Kondiba (8). These principles appear * ^ 

the decision in Nagar Pragji v. Jivabhai (2) and as one o \to*M*»* 
decided that case, I see no reason to think that the oor r e cb. Ife 

to the principle of the ruling in Kalian v. 'PatfctfWw* (1) N v ji va bhai, 

was on this account that the same Judges who deoi e Qj, a h Kalidasa. 
when they were called upon to decide the case reporte [m Shah Kaita 

Chudasama Nadhabhai (4), followed the morecaoit^^ 


(2) 19 B. 80. 

(5) 6 M.I.A. 109. 
(8) 8 B. 340. 

*174 


(8) 20 B. 565 
(6) 2 Exch. R. 22. 


(1) 17 B. 289. 

(4) P.J. (1895), p. 426. 
(7) 6 M.H.C.R. 122. 
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in Doshi Fulehand v. Malek Dajiraj (1). In Shah Kalidas v. Chudasama 
Nadhabhai as the incumbrance was of a date prior to the Act, but the suit 
was instituted long after the Act came into force, a decree was passed for the 
amount due, but its enforcement by sale of the property was made subject 
to the provisions of s. 89 of the Transfer of Property Act, which would, 
it was observed, make it possible for the creditor to obtain the sanction 
of Government before the sale actually took place. This direction was 
in accordance with the course suggested in Doshi Fulehand v. Malek 
Dajiraj (l). It will be thus seen that there is really no conflict between the 
several rulings of this Court noted above. 

I would follow the course laid down in Shah Kalidas v. Chudasama 
Nadhabhai (2) in the present case, and vary the order of the District Judge 
by directing that time may be allowed to the decree-holder to produce the 
sanction required by s. 31, cl. 2. and only after he produces such sanction 
steps should be taken to execute the decree. 

PARSONS, J. — As my learned colleague distinguishes the case of 
Nagar Pragji v. Jivabhai (3) from the case of Doshi Fulehand v. Malek 
Dajiraj (l) on the ground that in the former the suit had been instituted 
prior to the coming into force of the Gujarat Talukdars’ Act, 1888, the 
necessity to refer this case to a Full Bench pointed out in the latter 
decision does not exist. In this case, of which a prior stage is reported in 
Shah Kalidas v. [889] Chudasama Nadhabhai (2), the Act came into force 
long before the suit was filed aod, therefore, under s. 31 (2) there can be 
no alienation of the estate or any portion thereof without the previous 
sanction of the Governor in Council. A sale in execution of a decree is 
such an alienation as comes within the terms of this section (see Kalian 
v. Pathubhai (4) ). 

We must, therefore, reverse the order of the District Judge and direct 
that he give the plaintiffs such time as shall to him seem reasonable for 
the production, by them, of the sanction of the Governor in Council ; in 
case they produce the same, he can then affirm his present order, other- 
wise he must dismiss their darkhast. We leave him to dispose of the 
costs incurred throughout. 

Order reversed. 


22 B. 889. 

CRIMINAL REVISION. 

Before Mr . Justice Parsons and Mr. Justice Ranade. 

In re Motiram.* [26th August, 1897.] 

Criminal Procedure Code (Act X of 1982), s. 345 —Compounding offences— Mischief — 

Mischief done to the private property of a village Mahar. 

\ 

The acoused was charged with mischief for causing damage to orops which weie 
the private property of a village Mahar. The Magistrate refused to allow the 
offence to be compounded, on the ground that the damage was done to a village 
Mahar and, therefore, could not' be treated as damage affecting only a private 
person, as Mabars had duties to perform in connection with the village. 

Held that the offence was eompoundable under s. 345 of the Code of Criminal 
Procedure (Aot X of 1380), as the damage was caused to a private person and not 



• Criminal Application for Revision, No. 194 of 1897. 

(1) 50 B. 565. (2) P.J. (1896) p. 428. (3) 19 B. 80. (4) 17 B. 289, 
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to tbe publio. The fact that the complainant was a village Mahar would not 
make his personal property the property of the publio, or even of the Mahar 
community generally. 


Application under s. 435 of the Code of Criminal Procedure (Act X 


Criminal 
Revision. of 188 '2 

22 B 889. The complainant was a vatandar Mabar of the village of Gartad in 

Khandesb. 

[890] The accused was the revenue patel of the village. He was . 
charged with causing damage to the complainant’s property by rocting up 
the hedge of his threshing floor, and letting in cattle, which consumed a 
portion of tbe crops. 

At the hearing of tbe case before the Second Class Magistrate a 
rajinama was tiled, expressing the willingness of the parties to compound 
the case. 

The Magistrate refused to allow the offence to be compounded, on the 
ground that the damage was done to a village Mahar with a view to driving 
him out of the village, and, as such, could hardly be treated as affecting 
only a privats person, as Mahars had duties to perform in connection with 

the village. 

The Magistrate convicted the accused of mischief under s. 427 of the 
Indian Penal Code and sentenced him to suffer rigorous imprisonment for 
one month and pay a fine of Rs. 50. 

Thi 9 conviction and sentence was confirmed, on appeal, by the 
Magistrate of the First Class, Khandesh. 

The accused thereupon applied to the High Court under its revisional 
jurisdiction to set aside the conviction aod sentence. 

G. K. Deshmukh , for accused. 

Rao Bahadur Vasudev J. Eirtikar, Government Pleader, for the Crown. 


JUDGMENT. 

PARSONS, J. — The Magistrate refused to allow the offence to be 
compounded, because “ the damage was done to a village Mahar an , 
therefore, could not be treated as damage affecting only a private P 0r ®? ’ 
as Mahars have duties to perform in connection with the village, bee l 
345 of the Criminal Procedure Code says that mischief, when e . 
loss or damage caused is loss or damage to a private person, ma y „ 
compounded by the person to whom the loss or damage was cause / 
These words evidently refer to the definition of mischief in 9. . 

Penal Code, under which the loss or damage may be caused ei er 
public or to any person. They thus declare that when the loss or damage 

is caused to the public, the offence cannot be com P ound / d ;. b fl Ufc nrfl ^ Dt 
can when the loss or damage is caused to any person. In 
case, tbe damage was caused to harvested [891] crops, , r 
the private property of tbe complainant. It was, ere . . .^at 
damage caused to a private person and not to the Pubhc. The fact tha 
the complainant was a village Mahar would not his ^persona^ 

propety the property of the public or even o e n f. flr (. a { D0 d the 
generally. The Magistrate ought, therefore, to have e ^° rta ^ J he 
application of the complainant to compound t e cas • Magistrate 

conviction and sentence, and remand the case o if he finds that 

with instructions that he should admit the a PP hca "^^ 
the complainant is desirous of compounding the offence, actacoorai g y 
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APPELLATE CIVIL. BE J1 7 

Before Mr. Justice Parsons and Mr. Justice Ranadc, APPEL- 

LATE 

HIRALAL and another ( Original Plaintiffs), Appellants v. Bai Asi Civil. 

and ANOTHER ( Original Defendants), Respondents .* 

[7th September, 1897.] 22 B. 891. 


Letters Patent, 24 and 25 Viet., c. 104, cl. 15 —Appeal from an order of a single Judge 
of the High Court in the exercise of the Court's revisional or extraordinary jurisdic- 
tion — Appeal. 

No appeal lies under cl. 15 of the Letters Patent from an order of a single 
Judge of the High Court dismissing an application for the exercise of the Court’s 
extraordinary or revisional jurisdiction. 

The Letters Patent provide for an appeal only from a judgment passed in the 
original or appellate jurisdiction of the High Court. 

a 

[F., 28 A. 133 = A. W.N. (1905) 218; D., 23 Ind. Cas. 977 = 41 C. 323.] 

Appeal under cl. 15 of the Letters Patent, 1865, from an order of 
Mr. Justice Candy. 

The plaintiffs sued in the Court of Small Cause at Broach to recover 
Rs. 75 on a bond executed by Bai Asi for herself and as guardian of her 
minor son Isaji Saleman. 

The Court decreed the claim against Bai Asi alone, holding that she 
had no authority to bind her minor son. 

The plaintiffs thereupon applied to the High Court under s. 25 of the 
Provincial Small Cause Courts Act (IX of 1887) for the exercise of its revi- 
sional jurisdiction by calling for the record of the case and allowing the 
claim against the minor also. 

[892] The application came on for hearing before Mr. Justice Candy, 
who dismissed it. 

Against this order of dismissal, plaintiffs preferred an appeal under 
cl. 15 of the Letters Patent. 

K. M. Jhaveri, for the appellants. 

JUDGMENT. 

PARbONS, J. — This is an appeal from the order of Candy, J\, dis- 
missing an application for the exercise of this Court’s extraordinary 
jurisdiction by calling for the record of a case from the Small Cause Court 
of Broach under s. 25 of the Provincial Small Cause Courts Act, 1887. The 
point is whether under cl. 15 of the Letters Patent an appeal lies from bis 
order. 

That clause gives a right of appeal from the judgment of one Judge of 
the High Court or of one Judge of any Division Court pursuant of s. 13 of 
the said recited Act. Section 13 of the Act provides for the exercise of 
the original and appellate jurisdiction vested in the High Court. It does 
not deal with the revisional or extraordinary jurisdiction which is vested 
in the Court by s. 15 of the Act aud by various Acts of the Legislature of 
this country. If we were to hold that there was an appeal from the order 
of a single Judge refusing to call for a civil case, we should equally have to 
hold that there was an appeal from an order calling for a oase or calling 
• for a return, or from any other act done in the performance of revisional 
or extraordinary jurisdiction. It seems to us that the Letters Patent 

* Appeal No. 39 of 1897 under (he Letters Patent. 
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provide for an appeal only from a judgment passed in the original and 
appellate jurisdiction of this Court. As the order in question dees not fall 
within that description, there is no appeal therefrom. We dismiss the 
appeal. 

Ranade, J — I concur. This application was made under s. 25, 
Provincial Small Cause Courts Act, and prayed for the exercise of the 
revisioDal jurisdiction of this Court. That section by its very wording 
confers only a discretionary power, and if a Judge of this Court, exercising, 
that discretion, declines to issue a rule nisi, I do not think that any order 
passed by him can be appealed against as a judgment or order passed 
by a single Judge within the scope of s. 15 of the Letters Patent. 
[893] That section obviously refers, in the first place, to the judgments 
passed in civil suits in the exercise of the original civil jurisdiction of the- 
Court. It also refers to the orders passed by a single Judge disposing of 
the original and appellate work of this Court under rules made under s. 13 
.of the Act relating to this Court. 

Tne order passed in this application falls under neither category. It 
is not a judgment, and it does not come within the scope of the work 
disposed of by a single Judge in accordance with rules framed under s. 13.. 
It is, moreover, as observed above, a discretional jurisdiction, and, there- 
fore, no appeal lies from such an order under para. 15 of the Letters 
Patent. There has been no precedent before where any such appeal was 
allowed, and we must, therefore, dismiss this appeal. 


Appeal dismissed. 


22 B. 893. 

APPELLATE CIVIL. 

Before Sir C. F. Farran , St., Chief Justice, and Mr. Justice Candy. 


Kantheppa Raddi { Original Plaintiff), Appellant v. SHESHAPPA AND 
ANOTHER (Original Defendants ) , Respondents .* [13th September, 1897.] 

Limitation Act (XV of 1877), sch. II, art. 139 -Landlord and tenant-Lease -Tenant 
overholding on expiration of lease— Nature of holding— Tenant by sufferance— 
Adverse possession — Limitation. 

5emNe.— Under art. 139, sch. II of the Limitation Aot (XV of 1877) time- 
begins to run against a landlord when the period of a fixed lease expires, when 
there is no evidence from which a fresh tonanoy oan be inferred, and not at some- 
indeterminate date after that period. 

Where a tenant holds ever after the expiration of his lease without farther 
agreement, such holding over, though by English law styled a tenancy by suffer- 
ance, is wrongful. Slight evidence, however, will suffice to change his position 
into that of a tenant-at-will. 

[F., 24 B. 504; 7 C.L.J. 615 ; R., 31 A. 514 = 6 A.L.J. 584 = 3 Ind. Cas. 566 ; 37 0.674 
= 6 Ind. Cas. 339 ; 31 M. 163 = 18 M.L.J. 26 = 3 M.L.T. 256 ; 5 Bom L.R. 956 
(959, 967) ; 6 Ind. Cas. 937 = 6 N.L.R. 95; 23 T.L.R. 248 ; D., 27 B. 262.] 

SECOND appeal from L. Crump, Assistant Judge of Dharwar. 

Suit for possession. This suit was filed in 1893. The defendants 
pleaded ( inter alia ) that the plaintiff’s claim was barred by limitation. 

[894] The house in question had originally belonged to the defend- 
ants’ father Gurlingapa. In 1871 he sold it to one Shivamurtaya, but- 
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retained possession as Shivamurbaya’s tenant. On 16fch February, 1873, 
he passed a rent-note to Shivamurtaya under which he was to hold the 
property for a year as tenant to Shivamurtaya and then give up possession. 

The material part of the rent-note was as follows : — The house 
within these boundaries is let to me by you for (my) residence. I have 
made an agreement of rent Rs. 6 per year. 1 will remain for one year, 
pay the rent of Rs. 6, and at the end of one year from this date make over 
your house to you. To this effect I have duly given this rent-note to 
you.” 

It did not appear that Gurlingapa had vacated the house at the end 
of the year, in accordance with the rent-note. The only fact proved at 
the hearing with reference to possession was that the defendants (his sons) 
had been in physical possession of the house for fifteen years prior to suit. 

Shivamurtaya, however, in 1890 sold the house to the plaintiff and 
in 1893, as above stated, the plaintiff brought this suit for possession. 

The lower Court held that the possession by the defendants and 
their father Gurlingapa had been adverse to the plaintiff and his vendor 
and that the suit was barred by limitation. In his judgment the Judge 
said : — 

“ The evidence for the defendants clearly shows that the defendants 
have been in physical possession of these two houses for some fifteen 
years. ^ * * 

“ As soon as the year’s tenancy elapsed, the possession of the defend- 
ants’ father was ipso facto inconsistent with the subsistence of his landlord’s 
title, as he had agreed to vacate at the end of the year ; nor is it shown 
that his tenancy was renewed. This is not a case of mere non-payment 
of rent, as would have been the case had the lease been continued until 
within twelve years of the filing of the suit. * * * As soon 

as the year for which the lease was to run terminated, the possession of 
the defendants’ father ceased to be consistent with the ownership of the 
plaintiff’s vendor.” 

The plaintiff appealed. The question was whether on the expiration 
of the year 1873, for which the above rent-note was given, the possession 
became adverse under art. 139 of the [895] Limitation Act (XV of 1877), 
or, as stated in the judgment, whether a tenancy is determined upon the 
expiration of a lease for a defined period. 

Sitanath O. Ajinkya , for the appellant (plaintiff). 

Narayan V. Gokhale , for the respondents (defendants). 

The following authorities were referred to : — Ganqabai v. Kalapa (1) ; 
Bungo Lallv. Abdool Gufloor (2) ; Adimulam v. Pir Bavuthan (3) ; Sayaji 
v. Umaji (4) ; Alima v. Kutti (5) ; Faki Abdulla v. Babaji (6) ; Dharm 
Singh v. Hur Pershad (7) ; Woodfall on Landlord and Tenant, p. 715. 

JUDGMENT. 

FaRRAN, C. J. — This appeal raises a question which, having regard 
to the state of the authorities, is one of difficulty. 

On the 26th August, 1871, the father of the defendants by Ex. 48 
sold the two houses in suit and some lands to one Shivamurtaya. On the 
13th September, 1878, Shivamurtaya mortgaged, and subsequently on the 
28fch August, 1890, sold the whole property to the plaintiff. 


(1) 9 B. 419. (2) 4 0. 814. (3) 8 M. 424. (4) 8 B.H.C.R. (A.C.J.) 27. 

(6) 14 M. 96. (6) 14 B. 468. (7) 12 C. 88. 
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The plaintiff filed the present suit in 1893 to eject the defendants 
from the two houses. As to one house, both the lower Courts rejected the 
plaintiff’s claim as being time-barred, and no question now remains as to 
that house. As to it we dealt with the arguments of the learned pleader 
for the appellant without calling upon the other side. As regards, however, 
the tiled house, it is contended that the plaintiff’s claim is not time-barred, 
inasmuch as the defendants’ father Gurulingapa in 1870 and 1873 passed 
rent-notes to Shivamurtaya in respect of it. The former document, which 
was in the same terms as Ex. 50, we need not further allude to, as it 
necessarily ceased to have any operation when the later rent-note (Ex. 50) 
was executed. This latter bears date the 16th of February, 1873, and 
omitting recitals, runs thus : — “ My private tiled house is situate in the 
village of Kallapur; the boundaries thereof are * * * The house within 
these boundaries is let to me by you for [896] (my) residence. I have 
made an agreement of rent of Rs. 6 per year. I will remain for one year, 
pay the rent of Rs. 6, and at the end of one year from this date make 
over your house to you. To this effect I have duly given this rent- note to 
you.” 


The plaintiff put in evidence a further alleged rent-note said to have 
been passed to him by the defendants after the plaintiff’s purchase in 
respect of t'ni3 tiled house as woll as of the other house. Both the lower 
Courts have regarded it as unproved. The learned pleader for the appellant 
has contended that we ought to reject that finding and bold that the 
document is established, because the Judges in the lower Courts have not 
specifically noted that the stamp upon it purports to have been issued to 
the plaintiff and the defendants. We are not at liberty thus to set aside a 
finding of fact, or to assume that the lower Courts did not consider this 
circumstance. If the plaintiff intended, when he purchased the houses, 
to prepare and put forward a false rent-note as having been passed to him 
by the defendants, be would doubtless represent to the stamp officer that 
the defendants joined him in purchasing the stamp. The argument, if we 


were at liberty to consider it, is of little value. 

Except that the evidence shows that the defendants bave been in 
physical occupation of the two houses for some fifteen years, and that the 
above rent-notes were passed by the defendants’ father to Shiva- 
murtayya there appears to have been no further fact as to the possession 
of the house proved in the case. The Subordinate Judge held the suit in 
respect of the tiled house to be in time. The Assistant Judge held the 
possession of it by the defendants’ father and the defendants to have been 
adverse, and dismissed the suit. “ As soon as the year for which the 
was to run terminated, the possession of the defendants’ father ceased^ 
(he says) “ to be consistent with the ownership of the plaintiff’s vendor. 
We have to consider whether that view is correct. 

Article 139 of the Limitation Act prescribes the period of twelve years 
41 by a landlord to recover possession from a tenant ” from the time w en 
the tenancy is determined.” The question is whether the tenancy is 
determined upon the expiration of a lease for a defined period. The Ma ras 
High Court in [897] Adimulam v.Pir Ravuthan (1) has held that a lessee 
holding over after the expiration of his lease is a tenant on sufferance an 
that such tenancy continues until it is determined by some act upon ei er 
side, and that it lies upon the person resisting the landlord s c aim 
possession on the ground of limitation to show that the tenancy i 


(1) 8 M. 424. 
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determined. The cases of Dadobci v. Krishna (l) and Tatia v. Sadashiv (2) 
do not shed any light upon this question, as in the former case the defend- 
ant held possession under an indotermina r e agreement and the latter was 
the case of a yearly tenant. The case of Ramchandra v. Sadashiv (3) was 
that of one mortgagor redeeming for the commou benefit, it is presumed, of 
himself and his co- mortgagors. That also does not assist us. Ganyabai 
v. Kalapa (4) was again the case of a yearly lease. There appears to be 
no Bombay decision upon the construction of art. 139 as applied to a 
lease for a fixed period. All that the Bombay cases decide is that non-pay- 
ment of rent by a tenant does not of itself extinguish the relation between 
him and his landlord. In Runyo Lall v. Abdool Guffoor (5) the 
tenancy was an annual one and the law as to non-payment of rent was 
laid down in it in the same terms as in the Bombay rulings, The passage 
at p. 417 of the judgment in Modho v. Tckait Ram Chunder (6)— beginning 
“ We think it is clear is rather opposed to the Madras decision we have 
referred to, as it treats for the purpose of art. 139 the expiration of a 
lease for a fixed time and the termination of tenancy as synonymous. 

We are inclined to think that the termination of the period of a fixed 
lease, where nothing further occurs, is the time from which limitation 
begins to run against the landlord within the meaning of art. 139 of the 
Limitation Act. Toe law laid down in s. Ill of the Transfer of Property 
Act is this : “ A lease of immoveable property determines by efflux of the 
time limited thereby.” To constitute the creation of a fresh relation of 
landlord and tenant between the parties, s. 116 assumes that there must 
be an assent by the landlord to the tenants continuing in possession 
evidenced by his acceptance of rent or in some [898] other way. It must 
be borne in mind that under English law the possession of a tenant bolding 
over after the expiration of a lease for a fixed period without the assent of 
his landlord, though such holding over was styled a “ tenancy by suffer- 
ance ” was wrongful. “ A tenant by sufferance is he who enters by law- 
ful demise or title and afterwards wrongfully continues in possession 
* * so any one who continues in possession after a particular estate is 

ended without agreement.” Com. Dig. Tit Estates - Tenant by sufferance. 
Similarly on the determination of a tenancy by will a tenancy by sufferance 
arises —Barry v. Goodman (7). The difference between a tenant-at-will 
and a tenant on sufferance is this : the former is always in by right, but 
the latter holds over by wrong— Woodfall’s Landlord and Tenant, p. 242, 
Ed. 1889. A tenant by sufferance is liable to be sued in ejectment without 
notice or demand — Barry v. Goodman (supra). There is no substantial 
difference between his position and that of a trespasser as he is sometimes 
so styled: see .Roe v. Ward (8). Slight evidence will, as the above case of 
Barry v. Goodman shows, suffice to change the position of a tenant by- 
sufferance into that of a tenant-at-will, as receipt of reat will change it into 
an annual tenancy ; but in the absence of such evidence the original 
tenancy having determined, the tenant holding over occupies the 
position of a trespasser. Hence we think that under art. 139 of the 
Limitation Act time begins to run against a landlord when the period 
of a fixed lease expires, when there is no evideuce from which a fresh 
tenancy can be inferred, and not at some indeterminate date after that 
period. This is the view takea by Mr. Starling in his useful edition of 
the Limitation Act. See p. 281, edition of 1895. It is not necessary 
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for us, however, actually to decide the point in this appeal, as the 
highest at which the appellant’s case was rested was that the defend- 
ants’ father became a tenant by sufferance after the expiration of the 
lease of 1873. This relation between the parties, even according to the 
Madras decision, ceased upon his death, and the defendants since then 
have been holding adversely to the plaintiff. We confirm the decree 
with costs. 

Decree confirmed. 


22 B. 899, 

[899] ORIGINAL CIVIL. 

Before Mr. Justice Tyabji. 


Perosha Cursetji Parakh ( Plaintiff) v. Manekji Dossabhoy 

Watcha ( Defendant ).* [14th July, 1898.] 

Contract— Wagering contract— Contract Act {IX of 1872), s. 30 — Bombay Act III of 
1805— Broker — Suit by, for differences paid i»i respect of contracts made by him for 
defendant. 

Act III of 1865 (Bombay) is still in force and has not been repealed by the 
Contract Aot (IX of (1872). 

Dayabhai v. Lakhmichand (1) followed. 

As between the original parties a promissory note whioh has for its considera- 
tion a debt due on a wagering contract is void and, therefore, not binding in the 
hands of the original payee. 

Oulds v. Harrison (2) distinguished. 

In order to constitute a wagering contract neither party should intend to 
perform the contract itself, -but only to pay the differences. In order to asoertain 
the real intentions of the parties the Court must look at all the surrounding 
circumstances and will even go behind a written provision of the contract to judge 
for itself whether such provision was inserted merely for the purpose of conoealing 
the real nature of the transaction. 

Tod v. Lakhmidas (3), Eshoor v. Venkatasubba (4) and Universal Stock- 
Exchange v, Strachan (5) referred to. 

Tbe defendant employed the plaintiff from time to time as a broker to purchase 
Government paper and shares of the Maneckji Petit Spinniog and Weaving Com- 
pany. Tbe plaintiff did so to the extent of many lakhs of rupees. No delivery 
was given or taken, but the differences only between the contraot prioe and the 
price at the date of settlement (the Vaida day in eaoh month) wore paid or 
received by the defendant. Tbe plaintiff now sued the defendant on two promis- 
sory notes given to the plaintiff by the defendant in respect of differences due by 
him in respect of the contracts thus made on his behalf. The defendant pleaded 
tbat he was not liable, the contracts being wagering contracts, It appeared 
from the evidence that the practice in the bazar, (whioh was followed in this 
case), was for brokers to enter into such contracts in their own name and not to 
disolose the principals. The brokers beoame liable to give or take delivery. The 
defendant stated that he did not know the persons to whom the plaintiff sold or 
from wbom he purchased. 

[900] Held, (1) on the evidence, that the defendant authorized the plaintiff 
as his oroker to contract on his behalf, but in the plaintiff’s own name, on the 
understanding that the defendant would indemnify the plaintiff and pay him 
brokerage in respect of the transactions entered into by him on behalf or for 
benefit of defendant. Accordingly the plaintiff did enter into contracts in his 
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own name with third parties. The defendant was not direotly a party to them, 1898 
nor did his name appear anywhere in the contracts themselves. JULY 14. 

(2) That the plaintiff was entitled to recover from the defendant the losses 

which he paid to third parties in respeot of the contracts made by the plaintiff ORIGINAL 

on the defendant’s behalf and that such losses were a valid consideration 

pro tanto for the notes sued upon. No doubt, so far as the defendant was CIVIL. 

concerned, all the contracts were merely wagering or gambling transactions, 

but there was no evidence to show that, so far as the third parties were concerned, 22 R. 899. 

they were otherwise than genuine. The plaintiff was not, as between himself 

and the defendant, the principal in the transactions. He was merely the broker 

with a personal liability to the third parties. There was nothing to show that 

as between himself and rbo third parties the contracts were not perfectly genuine. 

The non-delivery and payment of differences on hand was a matter of subsequent 
arrangement. If he was liable to be called upon to receive or make actual 
delivery, tbeu, in the ebs nco of any express agreement to the contrary, a similar 
liability rested ou the defendant himself, whatever might have beeo the defend- 
ant’s own inieoti ms As the contracts between the plaintiff and the third 
parties were not void, so the contracts between the defendant and the plaintiff 
to indemnify the plaintiff in respect of these contracts were also valid. 

The mere fact that the plaintiff, knowing the defendant’s position and means, 
must have inferred that he did not mean or intend to perform the contracts in 
specie, was not, per se, without more, sufficient to render the contracts invalid 
and not binding on the defendant. The inference of the plaintiff would not be, 
per se, a binding agreement. 

fF., 1 Bom L.R. 263 (266) ; R., 5 Bom. L.R. 503(505) ; 5 Bom. L.R. 763 (773) ; D., 24 
B. 227.] 

SOIT to recover from the defendant the sum of Rs. 6,852-6-1 due 
on two promissory notes payable on demand, one dated 21st December, 

1897, for Rs. 5,788, and the othor dated 30th December, 1897, for 
Rs. 1,000. The residue of the sum claimed, viz., Rs. 64-6-1, was for 
interest. 

The suit was filed as a summary suit under Cbap. XXXIX of the 
Civil Procedure Code (Act XIV of 1882). The defendant tiled an affidavit 
setting forth his defence, and obtained leave to defend. His affidavit was 
taken as a written statement. 

His defence was that the plaintiff acted as his broker in buying and 
selling Government paper and shares of the Manekji Petit Spinning 
and Weaving Company ; that the contracts made on his [901] behalf 
were mere wagering contracts, and that it was never intended that either 
the Government pqper or the shares should be actually delivered, but 
merely that the differences in price should be paid or received, in fact, 
that there was an express agreement to that effect between them, and 
that the notes sued on were given by him to the plaintiff for money due 
in respect of such differences. He stated that the aggregate amount of 
dealings which resulted in the debt sued for, amounted to over nine lakhs 
of rupees. He pleaded further that there was no consideration for the 
promissory notes. 

The issues raised at the hearing were the following : — 

(1) Whether there was any valid consideration for the two promis- 
sory notes ? 

(2) Whether the promissory note for Rs. 5,788 was passed to the 
plaintiff for the amount of differences claimed by the plaintiff in respeot 
of wagering contracts and interest ? 

(3) Whether the note for Rs. 1,000 was passed to the plaintiff in sub- 
stitution of another note for the same amount dated 21st December, 1897 ? 

(4) Whether the note of 21st December, 1897, was passed by the 
defendant for the amount of differences claimed by the plaintiff in respect 
of wagering contracts and interest? 
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(5) Whether the plaintiff is entitled to recover the amount claimed or 
any part thereof ? 

Rivett-Carnac (with Lang, Advocate General), for plaintiff. — He cited 
s. 30 of Contract Act (IK of 1872) ; Bombay Act III of 1855; Dayabhai 
v. Lakhmichand (1) ; Oulds v. Harrison (2); Tod v. Lakhmidas (3); 
Thacker v. Hardy (4). 

Lowndes (with Macpherson), for defendant. — He cited Trikam v. Lola 
Amirchand (5) ; Eshoor v. Venkalasubba Rau (6) ; Anupchand v. Ghampsi 
Ugerchand{7); Tatam v. Reevei 8); Universal Stock Exchange v. Strachani 9). 


JUDGMENT. 

TYABJI, J. — This suit was originally filed a9 a summary suit to recover 
the sums of Rs. 5,788 and Rs. 1,000 and interest upon two promissory 
notes dated, respectively, the 21st and 30th [902] December, 18y7. 
Leave was, however, grauted to the defendant to defend the suit, which was 
accordingly heard before me as an ordinary long cause. As the points 
involved were of some importance, not only to the parties themselves, 
but to the public in general, I thought it right to take time to consider my 
judgment. 

The principal defence is that the two notes in question (Exs. A 
and B) were given for wagering contracts, and are, therefore, void under, 
s. 30 of the Indian Contract Act (IX of 1872) and under Bombay Aot III 
of 1865. The onus lay clearly upon the defendant, and evidence was first 
led on his behalf. . 

A preliminary point was taken by Mr. Rivett-Carnac on behalf of the 
plaintiff that Bombay Act III of 1865 was no longer in force and .must be 
taken to have been repealed by implication, inasmuch as it forms part 
of Act XXI of 1848, which is expressly repealed by Indian Contraot Act. 
This contention, however, seems to me to be untenable, as the contrary has 
been expressly ruled by Birdwood and Wedderburn, JJ., in Dayabhai 
v. Lakhmichand (1). 

It was also contended for the plaintiff, on the authority of Oulds 
v. Harrison (2), that the promissory notes having been admittedly passed 
by the defendant, the Court ought not to go behind them and enquire 
whether the consideration for the notes was the loss sustained by th® 
defendants in respect of wagering contracts. That was, however, a suit 
by the endorsee and not by the original holder of the bill of exchange, 
and it has been expressly decided by Westropp, C. J., and Gibbs, J., va 
Trikam v. Lala Amirchand (5) that as between the original parties, a 
promissory note which has for its consideration a debt due on a wagering 
contract is void and, therefore, not binding in the hands of the ongma 
payee. . ' 

The main question, therefore, is whether the consideration for the 
two notes in question was the loss sustained by the defendants in respec 
of wagering contracts. Now I take it to be well [903] establis 6 
a long series of authoritative decisions that in order to constitute a wag 
ing contract neither party should intend to perform the contrac 1 * 

but only to pay the differences — Tod v. Lakhmidasi 3) ; Eshoor v. e 
subba (6). In order to ascertain the real intentions of t e par le 


(1) 9 B. 858 (862). 
(4) 4 Q B.D, 685. 
(7) 12 B. 585. 


( 2 ) lOExch. 572. 

(5) 8 B.H.O.R. A.O.J. 181. 
(8) (1893) 1 Q.B. 44. . 
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Court must look at all the aurroundiog oiroumstanoes and would even go 
behind a written provision of the contract to judge for itself whether such 
provision was inserted merely for the purpose of concealing the red nature 
of the transaction — Universal Stock Exchange, Limited v. Strachan (l). 

Now the faots of the present case may shortly be summed up as 
follows : — The defendant is a comparatively young man who inherited 
property worth about Rs. 3,000 on the death of his father in 1889. He 
seems to have become acquainted with the plaintiff, who is a confirmed 
stock-broker, in 1893 94 according to the plaintiff and in 1895 according 
to the defendant. It is proved to my satisfaction that he sold some 
misce'lanpous shares through the plaintiff in September and October, 1894. 
In 1895, 1896, and 1897, however, the defendant lauuched into an enormous 
number of speculative contracts both in Government paper and in shares 
of the Manekji Petit Spinning and Weaving Company, Limited, to the 
extent of many lakhs of rupees. The magnitude of these transactions, in 
all of which the plaintiff was the broker, and the fact that the defendant 
did not in any single case take or give delivery of a single scrap of Govern- 
ment paper, or of a single share, coupled with the fact that do written 
demand was ever made upon the defendant for the performance of a single 
one of his numerous contracts, but that on the contrary "differences only” 
were received or paid, proves to my mind conclusively that, as far as the 
defendant is concerned, he had do intention of performing a single contract 
which was entered into tbiough the plaintiff. So far as the defendant is 
concerned, therefore, all these contracts were merely wagering or gambling 
transactions. 
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The next question is, whether the other party to the contracts also 
entered mto such contracts with do intention of receiving [ 901 ] or 
giving delivery, but simply with the intention of receiving or paying 
differences : — in other words, was their intention the same or different 
from that of the defendant ? Now in this connection it is material, in the 
first place, to ascertain exactly who " the other party” to the contracts 
was so far as the defendant is concerned. In odo sense it was the plaintiff, 
in another sense the parties with whom the plaintiff, acting as broker for 
the defendant, made the contracts. The position of the plaintiff in this 
case was peculiar. He is a stock- broker. He acted as such for the 
defendant and received bis brokerage in respect of every contract made 
by him for the defendant. The course of dealing between the parties is 
described by fcbe defendant as follows. He says : 

“ After I commenced to deal in Government paper through plaintiff, 
whenever I wanted Government paper I used to instruct plaintiff to go and 
buy at i.he market-rate. Sometimes plaintiff used to communicate the 
result through Ardeshar Hormasji Major. Sometimes by letter, and some- 
times by telephone, that he had bought. Afterwards I made a note in my 
memo book according to what plaintiff told me. When I wanted to sell 
the notes purchased through plaintiff, I used to tell plaintiff directly or 
through Ardeshar. I did not give him the market rate, but used to tell 
him to sell at the bazar rates. Plaintiff used to inform me, either by letter 
or through Ardeshar, that he bad sold. This was always done before the 
Vaida day. I did not know to whom the plaintiff sold the notes or from 
whom he purchased them. I simply knew the plaintiff and I had to pay 
to or receive from him. Whether he had to pay to or receive from others. 
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I cannot say. The course of dealing through plaintiff in Man ekji Petit 
shares was ibe same.” 

The account given by the plaintiff is substantially the same. He 
says : — • 

“It is true that defendant gave me orders to purchase at the bazar 
rate or at the rate which he liked. I bad entered into contracts in the 
bazar to purchase, and after entering into the transactions I informed 
defendant that I had done so. In the case of sales, a similar practice 
was Allowed. Tnis was the way the business was conducted both in the 
case of Government Daper and Manekji Petit shares. When I bought 
Government papers for the defendant I entered into a contract in my own 
name in the bazar. Such contracts were entered into with the broker of 

the party selling.” 

The broker Jetha Indarjit describes the general practice in the bazar 


as follows : — 

[905] “ The practice is when the broker gets an order to buy or sell 
Government paper he enters into the contract in his own name. By so 
5oing he becomes liable to take or give delivery. The broker looks to his 
customer to guarantee him against such liability. It is the practice m the 
market nod to disclose the names of the principals. The same practice is 
followed in the case of Manekji Petit and other shares." 

Now in this case no less than twenty-eight written contracts for 
Government paper (Ex. D) and no less than seventy-eigbt contracts for 
Manekji Petit shares were produced. All these contracts are with tne 
plaintiff on the one hand and with some other party on the other han . 
The defendant is not directly a party to them, nor does his name appear; 
anywhere in the contracts themselves. Having regard, therefore, to tne 
evidence before me and to the general practice in the bazar an 0 0 
of dealing adopted by the parties to the suit, I must hold that the deiena- 
ant authorized the plaintiff, as the defendants broker, o ma 
contracts in the bazar on defendant's behalf, but in plamti 8 0 . . 

on the understanding that the defendant would indemni y P • 
and would pay him brokerage in respect of the transactions entered into 

by the plaintiff on behalf or for the benefit of the defendant. 

Now there is no evidence before me to show that the transactions 

thus entered into by the plaintiff on behalf of the e eu > There is 

wise than genuine, so far as the third part.es were concerned. Jbere^.s 

nothing from which I can gather that such thir par delivery, 

time they entered into the contracts, intend o . con fc rao t 3 in the 

The contracts on the face of them are regular, o and shares, 

usual form for the sale or purchase of .^°^ D “® n 0 fc g P a P d for different 

They are made with different parties at diffe had been between 

amounts. Under these circumstances lf ^ e , fc . t hird parties on 
the plaintiff and the defendant on the on ® han A d v a ^ h ^ 0 hold that the 
the other hand, I could not, upon the evi enc thirdparties are con- 

transactions were gambling contracts so far his means or hid 

cerned. They knew nothing about the defen . daD fche or h dinarv course of 

intentions. They merely made the contracts ] engaged * to enforce 

business through a recognised broker an parties againsfc 

them. If, therefore, this had been a f 2 f must necessarily 

the plaintiff [906] or against the defendant* * aecr«« 
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have gone in their favour upon the principles so lucidly explained by our 1898 
-present Chief Justice in Tod v. Lakhmidas (1). - Jolt 14. 

Does it, then, make a difference that this suit is filed not by the third 
parties but by the plaintiff for tbe losses in respect of those contracts ? I ORIGINAL 
have already said that, in my opinion, the plaintiff was not, as between him- CIVIL, 
self and the defendant, the principal in the transactions. He was merely 22 B “ gg 
the broker with a personal liability to the third parties. There is nothing to ' 4 

show that, as between himself and the third parties, the contracts were not 
perfectly genuine. It is true that he admits that except in one or two 
cases he never made or received actual deliveries under the contracts and 
that he almost always settled them by paying the differences. But that 
was a matter for subsequent arrangement. If, then, be was liable to be 
•called upon to receive or make actual delivery, it seems to me that, in the 
absence of any express agreement to the contrary, a similar liability rested 
on tbe defendant himself, whatever might have been the defendant’s 
own intentions. I must hold, therefore, that as the contracts between 
the plaintiff and the third parties were Dot void, so the contract between 
tbe defendant and the plaintiff to indemnify the plaintiff in respect of 
these contracts must also be held to be valid. 

But it is alleged by the defendant that there was an express arrange- 
ment between him and the plaintiff that the plaintiff should only enter into 
sutta contracts for the defendant, and that the defendant should only be 
called upon to pay or receive differences to or for the plaintiff, whatever 
might be the nature of tbe plaintiff’s own liability to third parties. I do 
not think that this express agreement has been established by tbe defend- 
ant. It is true that there is nothing inherently improbable in it, and 
that it is not inconsistent with the main facts proved in the case. It is, 
however, an agreement which can be easily invented and set up for the 
purpose of getting rid of one’s legal liability. Moreover, the evidence in 
support of it is nob only not satisfactory, but inconsistent. The defendant 
swears that that agreement was made at his house near the Grant Road 
Station in 1895. His witness, Ardeshar Framji Major, however, contra- 
dicts him aDd [907] swears that the agreement was made in the “ Friendly 
Union Club ” in Church Gate Street, Fort. This seems to me such a 
glaring discrepancy as to throw doubt upon the defendant’s story. More- 
over, the defendant swears that be did nob know the plaintiff before 1895 
at all, and that he was introduced to him for the first time in that year 
by Ardeshar when the agreement was made ; and he denied all knowledge 
of having sold shares through the plaintiff in 1893-94. I have, however, 
no hesitation in accepting the plaintiff’s evidence on this point aod I think 
it proved that he knew the plaintiff before 1895 and that the defendant 
did at least sell through the plaintiff in October, 1894, the two shares in 
David Mills Company, Limited, as proved by the transfers (Ex. P). I, 
therefore, look upon the express agreement of 1895 as a myth. No other 
express agreement at any other time or place is set up. 

It is true, as I have already said before, that, so far as the defendant 
is personally concerned, he entered into these contracts as merely gamb- 
ling transactions. It is more than probable that the plaintiff could guess 
the defendant’s real intentions. He must have known the defendant’s 
position and means. He could have had no difficulty in thinking or 
inferring that tbe defendant did not mean or intend to perform the 
•contraets in specie . His accounts and his course of dealing with tbe 
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defendan are consistent with the supposition, on plaintiff’s part, that th* 
defendant only meant to pay or receive differences. But I cannot hold 
that such supposition or inference on the plaintiff s part is, per se, with- 
out more, equal to a binding agreement. The consent on his part was- 
wanting. It siated both to pay and receive the differences. The plaintiff' 
acquiesced in settling the contracts in that way. But there is nothing to- 
show that he never possessed the right to call for the actual performance 
of the contracts if at any time he chose to do so. In other words, it has 
not been shown that these speculative contracts were also wagering; 

contracts. # . 

I have accordingly come to the conclusion that the plaintiff is 

entitled to recover from the defendant the losses which he paid to third 
parties in respect of the contracts made by the plaintiff on the defendant’s 
behalf and that such losses form a valid consideration pro tanto for the- 


notes now sued upon. „ 

[908] It is not necessary for me to discuss, in detail, the evidence- 

relating to the adjustment of the accounts between the parties and the 
execution by the defendant of the two original notes for Rs. 5,788 (Ex. A) 
and Rs. 1,000 (Ex. 4). I accept, in the main, the evidence of the plaintiff 
and his witness Nowroji Darasba Reporter upon this point. I think that 
the loaos of Rs. 300+150+40 and interest at 9 annas per cent, per 
mensem formed portion of the consideration for the two notes. The 
difference on this point is far more consistent with the aotual facts and 
figures than the evidence of the defendant himself. As to the execution o 
the substituted note (Ex. B), it is immaterial to inquire into the motives- 
of the plaintiff for taking it in lieu of the original note (Ex. 4). It may be- 
that he thought, as the defendant suggests, that it would be safer for him- 
to substitute a different date so as to dissociate it from the adjustment 
of the 21st December, 1897, in respect of the contracts in question. As, 
however, in my opinion, the original note (Ex. 4) was not void for want ot 

a valid consideration, so equally the note dow sued upon (Ex. BJ, wbicn 

was taken in substitution for it, is also valid. 

* I accordingly hold that there was full and valid consideration lor 
both the notes, and that the plaintiff is entitled to recover the amounts- 

due upon them. # • 

I dow proceed to record my findings upon the issues : 

(1) In the affirmative and for the plaintiff. 

(2) In the negative and for the plaintiff. ^ 

(3) In the affirmative. 

(4) In the negative and for the plaintiff. . - 

(5) In the affirmative; and I pass a decree for the |P > a,n ^ 

Rs. 6.788 with interest at 8 per cent, per annum upon Ji9, 0, , 1ft q 7 

2lst December. 1897, and upon Rs. 1,000 from the 30th December J Mt, 
till this day and ooats. Eurther interest on judgment at six pe 

annum till payment. . 0 • 

Attorneys for the plaintiff -.-Messrs. Jehangirand Seervat. 

Attorneys for the defendant : — Messrs. Ardestr , Horma ) 
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[909] ORIGINAL CIVIL. 

Before Mr. Justice Strachey. 

HIRJIBHAI CURSRTJI BHANDOPWaLA ( Plaintiff ) V. BARJORJI 
SORABJI Ashbcjrner and others ( Defendants ).* 

[X2oh July, 1898.J 

Harsis — Intestate succession among Parsis — Parsi Succession Act (XXI of 1865), s. 7, 
Sch. II, cl. 2 — Const/ Uition — N.xt of kin. 

One Jerbai, a Parsi widow, died intestate and without issue, her father, mother, 
three brothers and two sisters having predeceased her. Two of her brothers and 
one sister had left children. Some of these children had also predeceased her, 
leaving ohildren (grand-nephews aQd nieces of Jerbai). Two of this last mentioned 
class had also predeceased her, leaving childreu (great-grand-nephews and nieces 
of Jerbai). 

Held, that Jerbai’s property should, in the first instance, be divided into three 
shares, i e., one for each of the two predeceased brothers who left children, and 
one for the predeceased sister who left a child. Each brother’s share to be two- 
fifths and the sister’s one fifth. The shares to be sub-divided among the descen- 
dants of the two brothers and the sister respectively, no descendant being entitled to 
share oonourrently with his or her ancestor and. on each division and sub division, 
eaoh male taking double the share of each female standing in the same degree of 
propinquity. 

In art, 2 of the second schedule of the Parsi Succession Act (XXI of 1P65) 
the gift to liueal descendants is substitutional in the sense that they take nothing 
if the bead of their branch of the family is living, whereas if he is dead, they 
stand in his place and take the share which he would have taken. In distribu- 
ting an estate, therefore, “among brothers and sisters and the lineal descendants 
of such of them as have predeceased the intestate,” the primary division 
must be per stirpes. If thero are surviving brothers and lineal descendants of a 
predeceased brother, then each surviving brother will take equal shares with the 
lineal descendants colleotively. If all the brothers are dead, then the share which 
each would have taken, bad he survived, will be taken by his lineal descendants. 
If in either case the predeceased was a sister, her lineal descendants will take her 
half-share only. 

In both as. 6 and 7 of the Parsi Succession Aot the words “next of kin” and 
“relatives” are synonymous, and are collective Dames for the persons mentioned 
in the first and second schedules respectively. 

ORIGINATING summons (under rule 82 of the High Court Rules) 
taken out by the plaintiff in order to ascertain the mode in which the 
estate of an intestate Parsi should be distributed, having regard to the 
provisions of the Parsi Intestate Succession Act. 

[910] One Jerbai, a Parsi widow, died intestate and without issue, 
in April, 1897, leaving considerable property. Her father and mother, 
and brothers and sisters, were all dead. She left, her surviving, a number 
of nephews and Dieces (children of her predeceased brothers Sorabji and 
Cursetji). Other nephews and nieces had predeceased her, leaving chil- 
dren (i. e., grand-nephews and grand-nieces of Jerbai), and some also of 
these grand nephews and grand-nieces had died in Jerbai’s life-time and 
bad left children. There were thus three generations of claimants to the 
estate, viz., nephews and nieces, grand-nephews and nieces, and great- 
grand-nephews and nieces. 
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I 

Sorabji 

(dead) 


I 

Cursetji 

(dead) 

I 


I 

Naoroji 

(dead) 


I I 

Jerbai intestate Meherbai 
(died 1897) (dead). 


I 


1 


I 


Rustomji (dead) 

I 

one daughter. 


six other sons two daughters. 


I 

Cursetbai (dead) 
Cooverbai (dead) 

I 

Bhioaiji. 


I 


Burjorji. 


I 

Ratanbai (dead) 

I 

2 sons. 


I . 

Manekbai (dead) 


Dinbai (dead) 

I 


I 

Framji. 


I 

Dadabhai (dead) 


I 

5 Sons. 


Awabai (dead) 

I 

one daughter. 


1 


4 other daughters, 


I I 

5 sons. one daughter. 


Jerbai’s eldest brother Sorabji bad left a son Burjorji and three’ 
daughters, viz., Rataobai, Manekbai and Dinbai. The daughters predeceased 
Jerbai, but all of them left children, and two of them (Manekbai and Dinbai)- 
both children and grand-children. 

Jerbai’s second brother Cursetji left a large family of children. One- 
of his sons (Rustomji) had predeceased Jerbai, but had left a daughter. 

Jerbai’s sister Cursetbai left a daughter who predeceased Jerbai, but 
had left a daughter Bhicaiji. 

Thus it appoared that some of Jerbai’s nephews and nieces survived 
ber and some bad already died. Those who bad died had [911] 'eft 
(both sons and daughters) ; and two nieces (Manekbai and Dinbai) had 

left both children aDd grand-children. 

The plaint was filed in March, 1898, by Hirjibbai, who was one of 
the nephews of Jerbai (son of her brother Cursetji) and the administrator 

of her estate.' . . 

Tbe second paragraph of the plaint stated the names of the surviving 

nephews (seven in number) and nieces (two in number) of the aeoease 
Jerbai, being tbe children of ber two brothers Sorabji and Curset)i. . 

The third paragraph stated that others of ber Depbews aDd nieces 
bad died in her life-time, leaving children whose names were set tortb. ^ 
The fourth paragraph set forth the names of the great-grand-nep e , 

On the day the plaint was filed, an originating summons was ala 
filed by the plaintiff slating the following questions for the Court . 

(1) Whether the persons named in paragraph 2 of the pltmt here 
(».«.. nephews and nieces) are not the only persons entitled to share 

the estate of Jerbai, deceased, in the plaint mentioned. . . 

(2) Whether the persons named in paragraph 3 of tbe plwnt , °* * 

of them (t.e., grand-nephews and nieces) are entitled to any 

said persons named in paragraph 4 of the P lainfc ’ 

of them, ^ great-grand-nephews and nieces) are entitled to any share ip 

th0 t) “hat shares the said estate is to be divided among those 

declared to be entitled to it: 
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The questions raised depended on the construction of s. 7 and cl. 2 
of the second schedule of the Parsi Succession Act (XXI of 1865), which 
are as follows : — 

“7. When a Parsi dies leaving neither lineal descendants nor a 
widow or widower, his or her next-of-kin, in the order set forth in the 
second schedule hereto annexed, shall be entitled to succeed to the whole 
of the property as to which he or she shall have died intestate. 

41 The next-of-kin standing first in the same schedule shall always be 
preferred to those standing second, the second to the third, and so on in 
succession : provided that the property shall be so distributed as t hat each 
male shall take double the share of each female standing in the same 
degree of propinquity.” 

[912] “Art. 2,sch. 2: — Brothers and sisters and the lineal descendants 
of such of them as shall have predeceased the intestate.” 

It was (inter aha) contended that the words "next-of-kin” in the 
above section meant nearest of kin and that by the section it was intended 
that those members of the various classes of relatives mentioned in the 
schedule who were the nearest of kin to the intestate should take the 
estate, the effect being in this case that the estate would go to the surviving 
nephews and nieces to the exclusion of their children and grand-children. 

On the other hand, it was contended that under the above article of 
the second schedule all the lineal descendants of the intestate’s predeceased 
brothers and sisters were entitled to a share of the estate. 

Starling, for the plaintiff. 

Lang (Advocate General), Anderson, Rivett Carnac , Scott , Bikes and 
Lowndes, appeared for the various defendants. 

JUDGMENT. 

STRACHEY, J. — This originating summons raises an important ques- 
tion of the law of intestate succession among Par&is, upon which there 
is no authority. It relates to the construction of 8. 7 and art. 2 of the 
second schedule of the Parsi Succession Act, XXI of 1865, and to the 
distribution of the property of a Parsi dying intestate whose nearest living 
relatives are the lineal descendants, in different degrees, of predeceased 
brothers or sisters. The question arises in this way. Jerbai, a Parsi 
lady of Bombay, the widow of Pestonji Hormusji Suntoke, died intestate 
in 1897, leaving property of considerable value. She left her surviving no 
lineal descendant, father or mother, brother or sister. There had prede- 
ceased her three brothers, Sorabji, Gursetjee and Naoroji, and two sisters, 
Meherbai aod Gursetbai. Naoroji and Meherbai died without issue. 
Sorabji left a son now living and three daughters who predeceased the 
intestate. Of the first daughter the issue now living are two children, of 
the second nine children and a grand-child by a deceased daughter, of the 
third a child and six grand-children by a deceased sod. Cursetji left eight 
children now living and a sop who predeceased the intestate, leaving a 
daughter who survives her. Cursetbai left a daughter who predeceased 
the intestate, leaving a daughter still living. I understand that some of 
£9133 these living nepbews and nieces, grand-nephews and grand-nieces, 
great grand-nephews and great grand-nieces of the intestate have issue 
born before the intestate’s death, so that the genealogical table (Ex. A) 
which has been accepted as correct by all parties, but which does not 
mention any oae whose father or mother is alive, is not a complete state- 
ment of all the persons now living who are lineally descended from the 
intestate’s brothers and sisters. This summons has been taken out by 
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July 12. for the purpose of determining who are the persons entitled to share in 
the estate, and into what shares it is to be divided among them. The 
ORIGINAL defendants represent all the persons other than the plaintiff who could be 
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entitled to share in the estate as lineal descendants of the brothers and 
sisters of the intestate. 

The questions to be determined depend, first, on s. 7 of Act XXI of 
1865, which provides for the case of a Parsi who dies intestate leaving 
neither lineal descendants nor a widow or widower. In that case, 

“ His or her next-of kin in the order set forth in the second schedule 
hereto annexed shall be entitled to succeed to the whole of the property as 
to which he or she shall have died intestate. Tne next-of-kin standing first 
in the same schedule shall always be preferred to those standing second, 
the second to the third, and so on in succession, provided that the property 
shall be so distributed as that each male shall take double the share of 
each female standing in the same degree of propinquity." 

The second schedule consists of eighteen suh-divisions or articles, the 
first of which is “ father and mother,” and the second, on which this case 
depends, ‘ brothers and sisters and the lineal descendants of such of them 
as shall have predeceased the intestate.” 

Before dealing with these words, it is neoessary to understand s. 7 
with which they must be read. That section refers to the schedule by 
providing that the persons entitled to succeed are the “ next-of-kin, in the 
order set forth in the second schedule.” It has been argued that this means 
that, in determining the persons entitled, one must look not only to tbe 
order in which the articles of the schedule stand, but also to differences in 
resoect of nearness of kin within the particular articles themselves, 
[914] so that although art. 2, for instance, includes in one general class 
all lineal descendants of predeceased brothers and sisters, a nephew, being 
nearer of kin to the intestate, should be preferred to a grand-nephew, a 
grand-nephew to a great-grand nephew, and ao on. It has been contended 
that, on this principle, a grand-nephew or grand-niece can never share 
with nephews aud nieces, and that, therefore, the only persons entitled to 
share in Jerbai’s estate are her nephews and nieces to the exclusion of 
all remoter descendants of her brothers and sisters. I do not agree 
with this construction of tbe word “ next-of-kin.” As used in 8. 7, 
it appears to me to be merely a collective name for all the persons and 
classes enumerated in the schedule. It merely incorporates the schedule 
in the section, and the effect is exactly as if the Legislature bad said 
that, in the ca96 of a Parsi dying intestate without lineal descendants or 
widow, his next-of-kin should be entitled to succeed to his property, 
and that in reckoning his next-of-kin his father and mother, if living, 
should be deemed nearest, the relatives mentioned in the second article 
next, and so on, throughout the schedule. The argument with which I am 
dealing is inconsistent with the principle,, whioh was admitted on all 
hands, that, under art. 2, surviving brothers or sisters would not exclude 
but would share with the children of a predeceased brother or sister. 
Again, s. 7 and the second schedule must be construed, as far as possib 0 , 
upon principles which are in harmony with a. 6 and the first schedu e. 
Both sections deal with the case of ft Parsi dying intestate without ea j^" 
ing lineal descendants, the difference being that, in the case of 8. , 
leaves a widow who takes a moiety, so that only a moiety has to e is 

tributed among his next-of kin, while, in the case of 8 * '• ° 0 ® a J e ? n ; _ 
widow, and the next-of-kin take the -whole. The first schedule is 
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sub-stantially, though not verbally, ideotioal with the first six articles of 
the seooud ; so that the moiety which the next-of-kin take where there is a 
widow, and the whole estate which they take where there is nooe, descend 
in the same way, except that in the former case, if there are no relatives 
on the father's side, the widow, and not the maternal relatives, takes the 
whole. It is, therefore, improbable that the words in s. 7 “ next-of-kin 
in the order set forth in [915] the second schedule" were intended to in- 
troduce into the articles of that schedule any principle of priority or exclu- 
sion which his absent from s. 6 and the first schedule But in the third 
paragraph of s. 6, the words used are " the intestate’s relatives on the 
father’s side in the order specified in the fir^t schedule," from which no 
preference as between the lineal descendants mentioned in any article of 
the first schedule can be deduced. In the fourth paragraph of s. 6, just as 
in the second paragraph of s. 7, the word “ next-of-kin ” and not “ rela- 
tives ” is used, and then in the last paragraph the word used is again 
*' relatives." Mr. Starling pointed out that the word “ relatives " could not 
have been accurately used in s. 7, as the son’s widow mentioned in art. 10 
of the second schedule and the brother’s widow mentioned in art. 11 
nob being related to the intestate by blood are not, in strictness, his 
relatives. Exactly the same objection, however, applies to the use of the 
word " next-of kin,” for the son’s or brother's widow is no more “of 
kin " to the iotesr.abe in the strict seose than “ related " to him. I draw 
the inference that in both sections the word “ next-of-kin " is used as 
synonymous with relatives, and as a collective name for the persons 
mentioned in the first and second schedules respectively. So far, then, 
S. 7 affords no reason for supposing that under art. 2 of the second schedule 
nephews or nieces exclude grand-nephews or grand-nieces of the intestate. 
Taking next the second paragraph of the section, the words down to the 
proviso only mean that all persons zuemioned in the first article of the 
schedule must be dead before any person mentioned in the second article 
can succeed, and so on throughout the schedule. The only preference or 
exclusion suggested is as between persons mentioned in different articles; 
Done is indica'ed as between persons mentioned in the same article inter se. 
But then comes the proviso to the section : " provided that the property 
shall be so distributed a9 that each male shall take double the share of 
«aob female standing in the same degree of propinquity." This does 
undoubtedly imply some distinction between the different degrees of 
propinquity to the intestate, and it is necessary to see what the distinction 
is. A " degree of propinquity " does not mean an article of the schedule, 
and standing in the 6ame degree of propinquity [916] does not mean 
included in the same article. If that were the meaning, the words would 
be superfluous, as exactly the same result would follow if they were left out 
of the section. A , .degree of propinquity," then, can only refer bo nearness 
of blood to the intestate, so that, witnin a particular article, such as art. 2, 
there may be persons of different degrees : nephews and nieces are 
of one degree, grand-nephews and grand-nieces of another, and so on. 
But the proviso does Dot, like s. 41 of the Indian Succession Act (X of 
1865), say or suggest that a nearer degree of propinquity is to exclude or 
be preferred to a more remote. All that it says is that, in any given 
degree, each male is to take double the share of a female, a brother double 
the share of a sister, a nephew double the share of a niece. As between 
different degrees the rule of each male taking double the share of eaoh 
female does not apply: a grand-nephew does not necessarily take double 
the share of a niece, nor a great grand-nephew double the share of 4 
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grand-niece. Nor does the section say that all males inter se or all- 
females inter se standing in the same degree of propinquity, must necessari- 
ly take equal shares. It is consistent with its terms that some oephews- 
make take larger shares than others, and the same as regards nieces. 

Therefore, in construing the schedule, s. 7 so far helps us as to show 

(1) that where it was intended that any class of relatives should, if living r 
absolutely exclude any other, they were placed within a separate article ; 

(2) that, within the particular artiole9, differences in propinquity of blood are- 
so far recognised that each degree constitutes a class, not for the purpose of 
excluding or being preferred to any other, but for the purpose of 
giving each male double the share of each female with it; (3) that 
all males within a particular article, or even within a particular 
degree of propinquity, do not necessarily take equal shares. Apart 
from s. 7 there are no other legal provisions which appear to me to- 
throw much light on the construction of art. 2. It would not, in my opinion, 
be safe to base any inferences regarding the article upon the provisions of 
the English law or those of the Indian Succession Act in reference to the 
distribution of an intestate’s property. Act XXI of 1865 was enacted for 
the express purpose of withdrawing the Parsis from the English law 
[917] of intestate succession, which until then had governed them. Sec- 
tion 8 was enacted for the express purpose of exempting them from parts 
III, IV and V of the Indian Succession Act which was passed in the same 
year. I am not aware of any usage, as distinct from law, existing among 
Parsi prior to 1865. upon which art. 2 may have been based or which 
might throw light upon its instruction. There is no decided case on the 
suhject. There are somewhat analogous cases in the law of testamentary 
succession — decisions upon the construction of gifts expressed in words 
more or less similar to art. 2 — explaining what gifts are to be construed as 
substitutional and what as concurrent, in what cases parties take 
per stirpes or per capita and so on. Some of these cases have been cited. 
Perhaps there is something to be gained in conceiving of the provisions 
of a law of intestate succession as a sort of testamentary directions provided 
by the Legislature where the deceased has left none of his own, and in 
this connection it should be remembered that the law of testamentary 
succession contained in the Indian Succession Act, and the English 
decisions upon which it is chiefly based, are fully applicable to Parsis* 
But the difference between construing a will and construing an Act is so 
great that the usefulness of analogies of this kind is extremely small. 

The article, read with the section, gives the estate to " brothers and 
sisters, and tho lineal descendants of such of them as shall have predeceased 
the intestate. ” In this case there are no brothers or sisters, but there are 
lineal descendants in different degrees of two predeceased brothers and one 
predeceased sister. The words used are oaDable of more than one con- 
struction. Is the estate to be divided per capita among all persons within 
the description of lineal descendants of a brother or sister, in equal shares, 
subject to the rule that each male is to take double the share of eac 
female standing in the same degree of propinquity? If it is b 0 divide 
per capita , can you exclude grand-nephews or great-grand-nephews elt ® r 
on the ground that others are nearer of kin to the intestate, or 0D 0 
ground that no one can be deemed the lineal descendant of a bro ej; 
unless every intermediate ancestor is dead ? Is the estate to beam e no 
per capita but per stirpes, and if so, what stirpes are to be taken aa 
basis of division ? These [918] are the questions which have pee 
discussed. The second can be disposed of in a few words. If tbs lv 
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is to be per capita, I have already staked why, in my opinion, fche word 
“ next of-kin ” in s. 7 affords no reason for preferring nearer lineal descend- 
ants to more remote. That disposes of one of Mr. Starling’s arguments 
for the plaintiff. Nor, if the division is to be per capita, can I agree with 
Mr. Raikes that the children or remoter issue of his clients or of other 
living descendants should be exoluded. I think that, in the case supposed, 
they would take concurrently with their parents. I think that the 
expression ** lineal descendants ” is used in the schedule in the same sense 
as in s. 86 of the Indian Succession Act, and I can see no ground for the 
view that the grandson of a deceased brother is not a lineal descendant 
during his own father’s lifetime but becomes one for the first time upon 
his father’s death. Art. 2 clearly implies the contrary, for otherwise 
it would have said merely " and their lineal descendants,’ and the re- 
maining words would be surplusage. If, therefore, the division is to 
be per capita , I think that all lineal descendants whatever of predeceased 
brothers and sisters must be entitled to share, the most remote equally 
with the nearest, children and grand-children taking concurrently with 
their parents and grand parents. 

The question is, whether the division is to be per stirpes or per capita. 
Now, in considering art. 2, the most obivious point is that the lioeal 
descendants entitled are exclusively those of brothers and sisters who have 
predeceased the intestate. Lineal descendants of surviving brothers or 
sisters are entirely excluded. Suppose the case of an intestate having 
four brothers, all of whom survive him having numerous children and 
grand-cbildren. The brothers take the whole estate in equal shares ; none 
of their children or grand-children take anything. The Legislature 
thought that the families would be sufficiently provided for by giving the 
estate to their beads, the brothers. Now suppose that, instead of all four 
brothers surviving, one of them die9 a day before fc re intestate, leaving 
five eons and five grandsons. It is common ground that in such a case, 
the three surviving brothers would not exclude, but would share with 
the deceased brother’s family. If the division is to be per capita , the 
[9 9] result of the one brother’s death a day before the intestate’s i9 that 
each of the surviving brothers, who in the eveDt of the deceased having 
lived a day longer, would have taken one-fourth of the estate, now gets 
only a one-thirteenth share for himself and his family — a family which is 
as closely connected with the intestate as that of the deceased brother, 
which may be far more numerous, but which is absolutely excluded from 
the division. Each member of the deceased brother’s family — son, 
grandsoD, or great-grandson — by reason of that brother’s death at that 
particular time is placed on an equal footing with each suviviDg 
brother of the intestate, and on a superior footing to every member 
of the surviving brothers’ families. If each of the families of fche sur- 
viving brolhers is larger than that of the deceased brother, then the 
practical effect of that brother predeceasing the intestate may be to 
give the smallest family a much greater portion of the estate than is 
taken by the three larger families pub together. These results are still more 
singular if fche predeceased, instead of being a brother was a sister of the 
intestate, who, if she had survived him, would have taken only half as 
much as each of her borthers, that is, one-seventh of the estate. By reason 
Ot her death a day before the intestate, a division per capita distribufes- 
among her branch of the family ten-thirteenths of the whole, each male 
member, near or remote, sharing equally with her brothers. These conse- 
quences would necessarily flow from a division of the estate per capita * 
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1898 Other results equally anomalous were pointed out by Mr. Scott and 
July 12 . Mr. Lowndes. I do not think that such a method of division can have been 
~ intended by the Legislature. I thiok that the gift to lineal descendants is 

URTGINAL substitutional, in the sense that they take nothing if the head of their branch 
Civil. of the family is living, whereas, if he is dead, they stand in his place and 
22 B~909 fca k 0 fehe 8har0 w h»ch he would have taken. The object is to provide for a 

branch of the family which has lost its natural head, not to diminish the 
provision for the heads cf other branches, nor to give a smaller branch a 
greater portion than a larger one merely because its head has predeceased 
the intestate. I thiok, therefore, that in distributing tbs estate amoDg 
brothers and sifters and the lineal descendants or such of them as shall 
have predeceased the intestate [920] the primary division must be per 
stirpes. If there are surviving brothers, and lineal descendants of a prede- 
ceased brother, then each surviving brother will take equal shares with the 
lineal descendants collectively. If all the brothers are dead, then the share 
which each would have taken had he survived, will be taken by his lineal 
descendants. If, in either case, the pre leceased was a sister, her lineal 
descendants will take her half-share only. I do not think that this 
construction does violence to the language of s. 7 and art, 2. The Act 
provides that the lineal descendants of deceased brothers and sisters shall, 
in certain events, succeed to the property of the intestate, and succession 
per stirpes is as consistent with such terms as succession per capita , and ia, 

I think, more consistent with the context and with the probable objects of 
the Legislature. 

But if the primaryodivision ia per stirpes, what is the secondary 
division ? The lineal descendants of a predeceased brother are to take the 
share which he would have taken, but how are they to take it ? Is the 
division among them also to be per stirpes , or is it to be per capita? I thiok 
that it must be per stirpes. If the Legislature intended the lineal 
descendants to take per stirpes, I do not think that you can stop at the 
first or any other generation, and say that those following are to tak e per 
capita, I think, to use the words of Lord Romilly in Gibson v. Fisher (1), 
that the rule of the stirpes must run through every descent, considering 
that per stirpes is an expression which means that all the persons who are 
to take are to take per stirpes, and that this must run through the whole 
range of the descents.” The only difficulty to my mind is to reconcile 
this mode of division with the proviso to s. 7, that the property must 
be so distributed as that each male shall take double the share o? each 
female standing in the same degree of propinquity, If, for instance, there 
were a division per stirpes among the children of two predeceased brothers, 
of whom one left a son and a daughter and the other six sons, it is obvious 
that the intestate’s niece would take one-sixth of the estate, or twice as 
much as each of her male cousins. The only way to get over this difficulty 
is to read the proviso as if the words “ within the same stirpes ” or similar 
[921] words were added. That would, for instance, make the proviso 
applicable as between the children of Cursetji inter se, but not as between 
the children of Cursetji and the children of Sorabji. No doubt a construc- 
tion which requires words to be read into a section is objectionable if i 
can be avoided. But what is the alternative ? If the division is to be per 
capita, it will be found that the words “ standing in the same degree o 
propinquity ” are wholly superfluous. You cannot, in such a division, 
give every nephewPdouble the share of every niece without also giving 


(1) L. R. 5 Eq. 51. 
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him double the share of every grand-niece, cor without giving every grand- 1898 
nephew or great-grand-nephew double the share of every niece, so that July 13. 
what you do is really to give every male double the share of every female, 
irrespective of differences in degree of propinquity altogether. Yet the ORIGINAL- 
words “ standing in the same degree of propinquity” were clearly enacted CIVIL, 
with some objeot ; and a construction which ignores words is as objec- 22 ^”^ 0 g 
tionable as a construction which inserts them. Tnere is, however, no 
other alternative. Oa the other hand, a division per stirpes does give 
effect to the distinction contemplated by the proviso, if the proviso is read 
in a sense which,. on the assumption of such a division, is reasonable. 

The conclusion at which I have arrived is that the intestates property 
should be divided according to the principle explained in Gipson v. Fisher , 
the first division being into thiee shares corresponding with the prede- 
ceased brothers Sorabji and Cursetji and the sister Cursetbai. What may 
be called Sorabji’s share is two-fifths of the estate, Cursetji’s share also 
two-fifths, and Cursetbai’s one-fifth. These shares will be sub-divided 
among the lineal descendants of Sorabji, Cursetji and Cursetbai, respect- 
ively, no descendant being entitled to share concurrently with his or her 
ancestor, and, on each division and sub-division, each male taking double 
the share of each female standing in the same degree of propinquity. 

The answer to the first question stated in the summons is in the 


negative. . 

The answer to the second and third questions is that all the living 

persons named in the third and fourth paragraphs of the plaint are 
entitled to share in the estate. 

[922] The answer to the fourth question is as follows The whole of 
Curse- bai’s one-fifth share will go to her grand daughter, the third defend- 
ant Bbicaiji. Cursetji’s two-fifths share will be divided among his 
children, each son taking double the portion of each daughter, the defend- 
ants Nos. 6 aDd 7 taking the portion of their assignor Hormusji (without 
prejudice to any question which may bereaf-er be raised with reference 
to the assignment), and Ratanbai taking the portion of the deceased 
Eustomji. Sorabji’s two-fifths share will be divided so that a two-fifths 
portion goes to the first defendant Barjorji. A one-fifth portion of the 
same share will be takeo in equal parts by Bapuji and Bomonji, the sons 
of Ratanbai. Another one-fifth portion of the same share will be taken 
by the children of Manekbai, each son taking double the portion of each 
daughter, and the grand-child Pirozbai taking the portion of the deceased 
Awabai. Of the remaining one-fifth portion of Sorabji’s share, Framji, 
the son of Dinbai, will take a moi6ty, and the other moiety will be taken 
by the children of Dadabai, each son taking double the portion of Goibau 
The costs of all parties to this summons will be paid out of the estate. 
The plaintiff’s costs to be taxed as between attorney and client. 

Attorney for the plaintiff : — Mr. F. P. Pavri. 

Attorneys for the defendants : — Messrs. Pestonji, Rustim and Kola ; 
Crawford , Brown and Co. ; Mansuklal , Damodhar and Jamsedji ; Ardesir , 
Mormasji and Dinsha ; and Wadia and Ghandy , 
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22 B. 922. BALARAM BHASKARJI AND ANOTHER ( Plaintiffs ) V. RAMCHADNRA 

Bhaskarji and OTHERS [Defendants).* [29th and 30th August, 1898.] 


Jurisdiction— Partition— Property in different jurisdictions— Suit for partial partition— 
Suit lor land— Liters Patent, 1865, cl. 12 -Practice— Procedurs— Joint family— 
Onus of proof — Evidence of separate . acquisition. 

The plaintiff sued for partition of certain property, alleging it (o be joint family 
property. It consisted ol a house in Bombay and certain fields at Vavla [923] in 
the Thana District, outside the jurisdiction of the Court. The parties were all 
resident in Bombay. 

Efli, that as to the Vavla property the Court had no jurisdiction, the plaintiff 
not having obtained leave to sue under ol. 12 of the Letters Patent, 1865, but 
that suit might proceed as regards the property in Bombay. 

Punchanun v. Shib Chunder (1) followed. 

As to the house in Bombay, the first defendant alleged that it was his self- 
acquired property ; that he had purchased it in hi9 own name In 1863 out of his 
private -funds that there were no family funds and that neither his father noc 
his brothers (the latter of whom were then very young) were in a position to 
contribute aDythiog towards the purchase; that by bis invitation his father and 
broiher had lived with him in the house ; that his father had died then and that 
one of his brothers had subsequentlv left the house and with his family had gone 
to reside elsewhere; that the plaintiff (the youngest brother of the first defendant) 
bad continued to occupy a room in the house by the first defendant's permission 
up to the date of suit. The plaintiff, on the other hand, relied on the faots 
that the house was purchased and used as a family residence while the father and 
son6 were all living in union ; that it was bought in the name of tbe eldest son 
(defendant No.li, who was then the manager of the family ; that the father lived 
and died there ; and that be himself (the plaintiff) and his family had continued 
to live there, even afier he had separated in food from his brother (defendant 
No. 1). 

Held, that the house was liable to partition. No doubt the onus of proof was 
upon the plaintiff. The facts, however, proved by him or admitted by the first 
defendant raised a strong presumption that the house was family property and 
against it there was only the first defendant’s statement that the hou<e was 
bought with his own money. But there was nothing to show that he kept a 
private fund apart from the family funds. He was the manager of the family and 
he kept no separate accounts. 


(R., 29 B. 249 = 6 Bom.L.R. 958; 31 C. 214; 27 M. 157;fl28 M. 216.] 


Suit for partition. The plaintiff wa9 the third son of one Bhaskarji 
Bbikaji, who died intestate in 1867 leaving, him surviving, four sons and 
three daughters. 

The first defendant was the eldest son and he was in possession of 
the property in dispute. The property consisted of — 

(а) a house in Khattargalli in Bombay alleged by the plaintiff to have 
been purchased in 1863 out of family funds, but in the nam9 of the firs 
defendant, who as eldest son was then the manager of the family , 

(б) certain fields at Vavla in the Thana District (outside the [924] 
jurisdiction), some of which the plaintiff alleged had descended from is 
grandfather and some had been purchased in > his fathers lifetime out o 
family funds, but in the first defendant’s name ; 


• Suit No. 64 of 1897. 
(1) 14 C. 835. 
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(c) other fields, also in the Thana District, purchased after his 
father’s death by the first defendant in his own name, but out of the 
family funds. 

The plaintiff in his plaint claimed partition of all the above property. 

The first defendant denied that the plaintiff was entitled to partition. 
He alleged that all the above property, with the exception of one field 
in class (6), was his own self-acquired property purchased by himself out 
•of his own earnings. He denied that there had ever been any common 
family funds. 

At the hearing it was {inter alia ) contended on behalf of the first 
defendant that the suit should be dismissed on the grounds (1) that the 
suit was a suit for land partly within and partly outside the jurisdiction of 
the Court, and, therefore, leave to sue under cl. 12 of the Letters Patent, 
1865, was necessary, hut had Dob been obtained ; (2) that the suit having 
thus been improperly brought, the plaintiff could not now elect to 
abandon or postpone his claim to the property outside the jurisdiction and 
proceed as to part of his claim, nor could the Court hear the suit so 
altered ; (3) that the rule was that there could nob be a suit for partial 
partition ; that the plaintiff must claim complete partition, and that 
the law having provided a procedure for so doing when the property lay 
in different jurisdictions, that procedure must be followed or the plaintiff 
must fail. 

The arguments and authorities cited appear from the judgment. 

Bahadurji and Jina for the plaintiffs. 

Kirkpatrick and Setlur for the first defendant. 

In addition to the authorities mentioned in the judgment, the 
following cases were also referred to. As to jurisdiction in cases of 
partition, Ramacharya v. Anantacharya H). As to suing for partial 
partition, Radha Churn v. Kripa Sindhu, (2). As to onus of proof, 
[925] Dhunookdharee v. Gunpat( 3) ; Phoolbas Koer v. LalL Juggessur (4); 
Pran Kristo v. Sreemutty Bhageerutee (5) ; Obhoy Churn v. Govind 
Ohunder (6) ; Nanabhai v. Achratbai (7) ; Toolseydas v. Premji (8) ; 
Ahmedbhoy v. Cassumbhoy (9) ; Denonath Shaw v. Hurrynarain Shaw{10), 

JUDGMENT. 

Candy, J. — In this suit the plaintiff claims partition of land and 
immoveable property situated in Bombay and at Vavla in the Thana 
District. The parties all live in Bombay. The preliminary question arises 
as to the jurisdiction of the Court to try such a suit. 

This question depends upon the construction of cl. 12 of the Letters 
Patent of this Court (His Lordship read the clause and continued). The 
uniform practice of the three High Courts at Bombay, Calcutta and 
Madras has apparently been to read that clause as if it ran as follows : — 

“ The said High Court in the exercise of its ordinary original civil 
jurisdiction shall be empowered to receive, try, and determine suits of 
•every description if. 

{a) in the case of suits for land or other immoveable property, such 
land or property shall be situated either wholly, or, in case the leave of 
the Court shall have been first obtained, in part within the local limits of 
;the ordinary original jurisdiction of the said High Court, or if 


(1) 18 B. 889. ;2) 6 0. 474. (3) 10 W. R. 122. (4) 14 W. R. 339, (840) 

<6) 20 W.R. 158. (61 9 0. 237 (241). (7) 12 B. 122. (8) 13 B. 61. 

(9) 13 B. 684 (645). (10) 12 B.L.R. 349. 
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“ ib) in all other cases the cause of action shall have arisen either 
wholly, or, in case the leave of the Court shall have been first obtained, in 
part within the local limits of the ordinary original jurisdiction of the said 
High Court, or if the defendant at the time of the commencement of the- 
suit shall dwell or carry on business or personally work for gain within 
such limits.” 

I confess, were the matter res Integra, I should be inclined to doubt 
the correctness of the above construction, but there are obvious difficulties- 
in whatever way we regard the clause, and I am not prepared after this 
lapse of time to question the uniform practice of all the Courts. 


As authorities for the proposition that the words as to leave being 
first obtained apply both to suits for land or other immoveable property,, 
and also to all other cases, I may refer to the judgment of Norman. J., in 
Prasanua Mayi Dust v. [926] Kadambini Dasi (l) followed by Phear, J., 
who alluded to the uniform practice in Jngadamba Dasi v. Paamamani 
Dasi (2). and by Sir A. Collins, C.J., Parker, J., and Shephard, J., in 
Seshagiri Rou v. Rama Rnu 13), and by West, J., in Jairam Narayan Raje 
v. Atmaram Narayan Raje (4). The words " in all other cases ” in cl. 12. 
mean those suits in which immoveable property is not involved — per 
West. J., in Jairam v. Atmaram , swpra. 

As authorities for the proposition that the condition as to defend- 
ant’s residence or carrying on business relate solely to all other cases, and 
not to suits for land or other' immoveable property, I may refer to the- 
judgment of Macpherson, J., in Bibi Jaun v. Meerza Mahomed Badee (5),. 
where it was held that as the land was not within the local jurisdiction, 
the suit could not be entertained by the Court merely on the ground 
that defendant was personally dwelling in Calcu»ta;and to the judg- 
ment of Phear, J., in Ehalut Chunder Ghose v. Minto <61, where it was 
held that as defendant dwelt within the local limits the Court had juris- 
diction unless it was a suit for land not within the local limits. Further 
sut port for this proposition may be obtained from the f act that it has 
never been apparently contended that a defendant residing in Bombay 
could be sued in the Bombay High Court for land, say in Calcutta, simply 
because the defendant resided in Bombay. That a suit for partition of 
landed property is a suit for land, there can be no doubt (See judgment 
of Phf»ar, J., in a former stage of the above noticed case, Padmamani v . 
Jagadamba (7). 

Applying the above law to the present ca 3 e it is seen that it is a suit- 
for land partly in Bombay and partly at Vavla in the Thana Distriot. 
No leave of the Court has been obtained under cl. 12 of the Letters 
Patent. Therefore this Court has no jurisdiction to entertain the suit- 
as regards the property at Vavla. 

So much cannot be denied ; but Mr. Kirkpatrick for the first defend- 
ant goes further, and says that-, as this suit is a suit for [927] partition,, 
it must include all the property alleged to be liable to partir.ion, and as it 
cannot be so framed without the leave of the Court having been first 
obtained, the suit is in its inception bad, and should be dismissed. I held 
that the suit could proceed a9 regards immoveable property in Bombay, 
and my reasons for so bolding were as follows The case of Punchanun 


(l) 3 B L.R. O.C. 85 (87). (2) 6 B.L R. 686. (»» 19 M. 448. 

(4> 4 B. 482. (5) 1 Ind. Jur. (N S.) 40. (6) I led. Jnr. (N.B J 

(7) 6 B.L. R. 134(140). 
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Mullick v. Shib Ghunder Mullick (1) was a suit on all fours with the 
present one. Trevelyan, J., held that the suit was not liable to be dis- 
missed on the ground that partial partition of a property cannot be granted, 
but the claim might be decreed as far as the property within the jurisdiction 
was concerned. Mr. Mayne says (5th edition, s. 452) : “ Every suit for a 
partition should embraoe all the joint family property, unless different 
portions of it lie in different jurisdictions, in which case suits may be 
brought in the different Courts to which the property is subject,” 
And, though all the cases quoted by Mr. Mayne in his note to the above 
passage do not apparently eotirely support bis proposition, ooe of them 
( Subba Rau v. Rama Rau (2)) is strongly in favour of it. That case had 
reference to ss. 11 and 12 of Act VIII of 1859 ; and Scotland, C. J., and 
Ellis, J., pointed out that the right of suit would no doubt have been abso- 
lute, and not, as it is, conditional on the leave of a superior Court, if the pro- 
vision had been intended to be imperative. So here it is optional with the 
plaintiff to obtain the leave of the Court to bring the Vavla property with- 
in the jurisdiction of the Court. He has not done so, therefore, the suit as 
regards the Vavla property is bai, but as regards the Bombay property it 
remains good. No doubt cases may be easily imagined in which it might 
be inconvenient for separate suits to be brought. Mr. Justice Norman 
alluded to this in the judgment ( Prasannamayi v. Kadambini (3)), quoted 
above. He said : Partition suits are in all cases necessarily expensive 
enough. It would be most unfortunate if in all such cases we were 
obliged to say that two suits must be brought, one in the mofussil, and 
0 D 6 within the local jurisdiction. The expenses would be doubled, and 
the decree would necessarily be far less satisfactory than that which 
would be arrived at when all the facts are before a single Judge in the 
[928] same suit.” Hare the facts connected with the Vavla property are 
quite distinct from those connected with the B embay property. Tbe 
former was acquire 1 at a different time and under different oircumsbances. 
In Hart Narayan Brahme v. Ganpatrav Daji (4), Kemball, J., said : “ No 
doubt the rule that every partition suit shall embraoe all the joint family 
property has been held to be subject to certain qualifications, as, for in- 
stance, where different portions of it lie in different jurisdictions ... bub 
I am nob aware of any authority for the proposition that a member who 
sues for partition of property in the hands of the defendant can refuse to 
bring into the hotchpot aDy undivided property held by himself on the 
ground that it is situated within another jurisdiction. . . It is obvious that 
when a plaintiff seeks to recover a share of property in the bands of the 
defendant, it is necessary for the Court to decide Whether, under the 
circumstances of the case, he is entitled to that partition.” So here • The 
plaintiff seeking partition is not refusing to bring into hotchpot any un- 
divided property held by himself. Defendant does not assert that the Vavla 
property is undivided and liable to partition ; he strongly asserts the contrary. 
Similarly in the Calcutta case {Padmamani v. Jagadamba (5)) quoted 
above, Phear, J., said : I find nothing bo make me think that the plaintiff 
must necessarily bring a suit, if he brings a suit at all, for partition of the 

A l he l° m *P rop ®rty oa the part of his client (the defendant) 

he (the Advocate-General) can go further than he has done, and would give 
me ground for thinking that a fair and equitable division of the joint pro - 
perty could not be come to without bringing in the mofussil property, and 


(1) 14 0. 085. 

(4) 7 B. 272 (278). 


(9) 8 M.H.O.R. 376. 


(3) 3 B.L.R. (O.O.), 85, 
(6) 6 B.L.R. 184. 
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1898 making that the subject of division together with the Calcutta property, I 
AUG. 30, think I might possibly consider it right to stay the proceedings in this suit 

upon his undertaking to file a plaint within a reasonable time, embracing 

ORIGINAL the whole of the property, and of course to ask for the Decessary leave for 
Civil, that purpose.” So here I could stay proceedings for the same object, or 

— to enable plaintiff to file a suit in theTbana Court for the Vavla property, 

22 B. 922. aQ( j t k 6Q apply to this Court under cl. 13 of the Letters Patent for a 
removal of that suit to this Court, when both suits could be consolidated 
[929] and disposed of by one Judge. But there is no necessity for such 
a course. The question as to the Vavla property stands on its own footing 
quite apart from the Bombay property. Plaintiff wishes this suit as to 
the Bombay property to be disposed of on its own merits. He is willing 
to run the risk of his suit in a Thana Court for the Vavla property, if he 
files such a suit, being met with the plea that he relinquished his 
claim for the Vavla property, when he could have legally sued for the 
same by first obtaining the leave of the Court, and that, therefore, his 
second suit is bad. I express no opinion on such a plea. I have simply 
to deal with the Bombay property. 

As to that property on the merits, the following facts are admitted or 
proved beyond doubt. Many years ago Bhaskar left his relatives and what- 
ever family property there was at Vavla and came to earn his living in Bom- 
bay. This was at any rate before his eldest sou (Ramchandra, the first 
defendant) was born in 1833. Bhaskar was then living with his wife in 
Vitbalwadi where also hisyounger sons were born — ui.z.,Sitaramaboutl849, 
Balaram (plaintiff) about 1850, and Srikrishna about 1853. There were 
also three daughters. Bhaskar was a customs pass-writer, and apparently 
earned from Rs. 30 to Rs. 60 a month for eight months at least in a year. 
The eldest son, Ramchandra, it will be noticed, was much older than his 
brothers, and of course he became capable of earning a salary long before 
they did. In 1858 he was married, and in that year he also began to earn 
a regular salary, which, though small at first (Rs. 10) gradually increased 
till in 1881 he was earning Rs. 88 ; and in 1882 he retired on a pension of 
Rs. 41 odd. In 1861 or 1862, Bhaskar’s wife, the mother of these sons, 
died. From that time the eldest son, Ramchandra, managed the family 
affairs. His wife was the senior lady in the house, and the father, 
Bhaskar, was getting old. In December, 1867, he died ; but prior to tha 
in 1863, he and his family had removed from Vitbalwadi to the 
Khattargalli house, the subject of the present suit. It was purchase 
in the name of Ramchandra in partnership with one Sakharam, whose 
Bhare was subsequently partitioned of. In Ramchandra’s share e 
and his father and brothers all lived together. Four months after is 
father’s death, i.e., in 1868, [930] Sitaram (who had been marrie 
in 1864, and who in 1866 began to earn a salary, all or most of w ic 
he handed over to the family manager) left the Khattargalli house, an 
with his wife resided separately from the other members °f fc ° e an jwj‘ 
With his own earnings he subsequently purchased a house for 8. » 

which, after his death in 1881, his widow, Savitribai (third de en a n , 
sold. He left two sons, the third and fourth defendants. 0 .. 
now lives with his uncle, Ramchandra, the first defendant ; the o 
with his mother. It is admitted that che house purchased by i • 
after he had separated in residence from his brethren, was his 80 1 iae 

property and not joint. It is also admitted that if the Kha arg 
is liable to partition, then defendants Nos. 3 and 4 are en i e , 
third share therein. Savitribai would also be entitled o 

1202 : 



] BALARAM V. RAMOHANDRA 22 Bom. 931 

Srikrishna, the fourth son, was married in 1878, and he lived in the 
Khattargalli house till his death in 1886. He did not earn any fixed salary. 
His widow is Radhabai, the second defendant. These defendants (second, 
third, fourth, and fifth) have taken no aotive part in the present suit. 

There remains the third son, Balaram, the present plaintiff. He was 
a youth of thirteen when the family moved to the Khattargalli house in 
1863. In 1872 he was married, and in that year also he began to earn a 
fixed salary, which has risen from Rs. 20 to Rs. 35 in 1882. This he 
asserts he paid over almost entirely to his eldest brother. He also asserts 
that he published a book in 1877, the profits of which were taken by his 
eldest brother or by tbe wife of the latter. This latter assertion is not 
denied. Ramchandra also admits that plaintiff paid him monthly Rs. 15, 
and from 1877 Rs. 20. In 1885, Balaram had a dispute with bis brother 
Ramohandra, and from then ceased to take food with him ; but he has 
continued to occupy a room in the house. 

These are the main facts, and on them the question is, whether plaint- 
iff is entitled to say that the Khattargalli house is joint property. In 
the arguments at the Bar stress was laid on the burden of proof, and 
various dicta were quoted from several cases. But I agree with Mr. 
Mayoe that it is impossible to lay down an abstract proposition of law 
which will govern every case, [931] however different its facts (5th edition, 
s. 267). Of course the onus is primarily on tbe plaintiff. He oomes 
into Court and asserts that tbe house is joint family property. It is for 
him to show prima facie that it is so. He points to the fact that it was 
purchased as a family residence while the father and bis sons were all 
living in union ; it was bought in the name of the eldest son, Ramohandra, 
who was then the manager of the family ; the father lived and died there. 
Balaram and his family have continued to live there, even after he 
has separated in fosd from his brother. If defendant’s witness is to 
be believed, Ramohandra tried to ejeot Balaram, and the latter refused 
to go. 

What has Ramcbandra got to show against the strong presumption 
from those facts ? He says that he purchased the house with his own 
private funds. Rs. 50 were paid by him as earnest- money and Rs. 50 by 
Sakbaram. Then each paid Rs. 450 when tbe deed of sale was signed. 
Then each paid Rs. 20 a month for seven years, after which there was a 
balance paid in a lump sum. All this is, no doubt, perfectly true, but 
what is there to show that these moneys were paid by Ramohandra 
from bis private purse quite apart from the family funds ? No separate 
aooounts were kept, that is admitted. Sakharam, to support his former ' 
partner says that to prooure the Rs. 450, in his presence Ramchandra’s 
wife took the ornaments off her person and handed them to him for 
sale— a story hardly worthy of credit. The ornaments are said to have 
been sold to a person whose son is alive, and who could have been 
called with tbe accounts to show the sale The facts that Ramohandra 
subsequently raised Rs. 1,000 by a mortgage of his house (partly he says 
to make additions to this house and partly to pay for the marriage 
expenses of his brother, the plaintiff), which sum was repaid by instal- 
ments, as also were three bonds (one for Rs. 200 in Ootober, 1869, ond 

one for R 3 . 100 in March, 1873) 

point to the conclusion that Ramehandra treated the house as joint family • 
property. He was evidently a generous eldest brother, educating two of 
his sisters’ sons, and making due arrangements for raising funds for the 
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marriages and other ceremonial expenses of his brothers and their families, 
without plunging the family into debt. 

[932] It no doubt seems bard that he, the eldest and largest wage- 
earner in the family, should, when partition takes place, be in no better 
position than the youngest member of the family. But that is just one 
of the paradoxes to be met with in the system of the Hindu joint family. 
Of course, if Ramchandra could establish the fact that he kept a separate 
private purse, apart from the family funds which were used for the 
maintenance of all the members of the family, and if he could show that 
he purchased the house from the private purse, and always treated the 
house as his own separate property, then the fact that he let his father 
and brothers live in the house with him — possibly from love and affection 
— would not show that he had waived his separate rights as owner. But 
I have no doubt that, as so often is the case, Bamcbandra had no thought 
of separate ownership apart from the other members of the family. Now 
that he has quarrelled with the plaintiff he, not unnaturally, is loth 
to agree to partition. Hence the suit, fostered possibly by the touts who 
wrote the lawyer’s letters which are the cause of more than half the litiga- 
tion in this Court. 

I find that the Khattargalli house is liable to partition. There must, 
therefore, be a decree for the plaintiff, and the case will go to the Commis- 
sioner to effect a partition, and if necessary under the Partition Aob to sell 
the same. The costs of effecting partition will come out of the estate, but 
costs of plaintiff up to date must be borne by first defendant, as he has 
practically caused the suit. This will not include costs (if aDy) connected 
with the Vavla property. The plaintiff must bear all those. Defendants 
Nos. 2 to 5 have incurred no costs. The Commissioner will make due 
provision for the maintenance and residence of the ladies Radhabai an 
Savitribai. 

Attorneys for the plaintiff : — Messrs. Captain and Vaidya. 

Attorneys for the defendant: — Messrs. Jehangir and Seervai. 


22 B. 93S. 

[933] CRIMINAL REFERENCE. 

Before Mr. Justice Parsons and Mr. Justice Ranade. . 

Queen-Empress v. Babaji Laxman.* [9th September, 1897.] 

Cattle Trespass Act (I of 1871). s. 11— Forest Act {VII of 1878), s. 69— Cattle straying 
in a reserved forest— Seizure by a forest officer of such cattle. 

Section 11 of the Cattle Trespass Act (I of 1871) having been applied to forests 
by e. 69 of the Indian Forest Act (VII of 18781, the se.znre by a f .rest officer r^ 
cattle found straying in a reserved forest is legal, even th g 
actually been done. 

Reference under s. 438 of the Code of Criminal Procedure (Act X 
The facts, as found by the District Magistrate of Poona, were as 

f ° ll ° " S The accused, Babaji Laxman, a forest guard s and Shankar Balvant 

Kulkarni were tried for illegal seizure of cattle (20 sheep 


Criminal Reference, No. 112 of 1897. 

im 
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belonging to the complainant. The complainant alleged that hip cattle did 1897 
not trespass into the forest, but went by a public road. The evidence, Sep. 9. 

however, showed that the cattle were grazing inside the forest. The 

Magistrate on personal inspection, though he found that the plaoe where CRIMINAL 
the cattle were alleged to have been grazing was forest, seems to have ReEeR- 
thought that it was not far enough from the road to justify their being ENOE, 
impounded.” * 

On those facts the Magistrate passed an order to the following 22 983, 

effect : — 

"As the forest guard has illegally impounded the cattle, I direct that he 
should pay to the complainant Re. 1-9-0 on account of catte-pound fees 
and Re. 1-9 0 on account of Court-fee expenses, &c.*' 

The District Magistrate, being of opinion that this order was illegal, 
referred the case to the High Court. 

The High Court issued notice to the complainant to show cause why 
the Magistrate’s order awarding compensation should not be set aside. 

Sadashiv R. Bakhale, for the complainant. 

There was no appearance for the accused. 

JUDGMENT. 

[934] Parsons, J. — The Magistrate has adjudged the seizure of the 
cattle in question illegal and awarded compensation to the owner under 
s. 22 of the Cattle Trespass Act, 1871, because he was of opinion that they 
had done no damage even if they had strayed into the reserved forest in 
which it is alleged they were found straying, and were seized by the accused 
who was the forest officer in charge of the reserved forest. The Magistrate 
has apparently lost sight of the words “ or found straying thereon ” which 
ooour in s. 11 of the Cattle Trespass Act. 1871, which is applicable 
to forests by s. 69 of the Indian Forest Act, 1878. If the cattle were found 
straying in a reserved forest, as alleged by the accused, the seizure would 
be legal even if no damage had actually been done. There is no finding, 
that we can see, by the Magistrate on this point. We reverse the order 
and remand the case for re-trial. 


22 B. 934. 

CRIMINAL REFERENCE. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


Queen-Empress v. Sakar Jan Mahomed.* [16th September, 1897.] 

Criminal Procedure Code UctXof 1892). 5 . 560 -Compensation for vexatious complaint 
—Compens atton tlUgal where the complainant is a police officer. P 

Section 560 of the Criminal Procedure Code (Act X of 1882) does not authorize 

compensatiou to be paid by the complainant to 
the accused, where the oomplaint is instituted by a police officer. * 

Ramjeevan Koormi v. Durqa Char an 8adhu Khan (1) followed. 

[Din., 18 Or. L.J. 752 = 17 Ind. Cas. 64 (65) = 6 8.L.R. 82.] 

Tniswaa a reference by B. B. Steward, District Magistrate of Nasik, 
under a. 438 of the Criminal Procedure Code (Act X of 1882). 

• Criminal Referenoe No. 63 of 1897. 

(1) 21 0. 979. 
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The reference was in the following terms : — 

“The complainant, Abdul Sheikh Rahmia, Constable of the Nasik 
District Police, filed a complaint against Sakar Jan Mahomed and three 
others of committing an affray. 

[935] “ The Magistrate discharged all four accused, and considering 
that the complaint against the fourth accused, Rasul Habibulla, was 
vexatious, fined the complainant Rs. 5, which he awarded to Rasul as 
compensation under s. 560 of tbe Criminal Procedure Code. 

“ I would submit the following points for their Lordships’ considera- 
tion : — 

(a) The complainant was a public servant aoting in his offioial 
capacity. 

“ (6) It is admitted by the Magistrate that there was public loud 
abuse and a crowd collected. 

" (c) There is nothing whatever to show that complainant was 
actuated by any wrong motives in making the complaint. 

At the most, there is a want of sufficient evidenoe against accused 
No. 4, who is admitted to be a man of means and position. The witnesses 
all appear to have said as little as possible. I think this fine is wrongfully 
inflicted on the facts, and it is contrary to the interests of justice and 
good administration.” 

This reference came on for hearing before a Division Bench (Parsons 
and Ranade, JJ.). 

There was no appearance for the Crown or for the complainant. 

JUDGMENT. 

Per Curiam,— Following the decision in the case of Ramjeevan 
Koormi v. Durga Charon Sadhu Khan (1), wo reverse the order passe 
under s. 560 of tbe Code of Criminal Procedure (Act X of 1882). , 


22 B. 936. 

[936] CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 

In re Chotalal Mathuradas.* [16th September, 1897.] 

'iminal Procedure Code I Act X of 1882), s. 195 -Sanction to prosecuU-Depar^^ 
inquiry into the misconduct of a revenue officer— Judicial proceeding 
Land Revenue Code (Bom. Act V of 1879). as. 196, 197. 

A Oolleotor, on reoeiving information that his Deputy Ob^n’a had 
to obtain a bribe, ordered hie Assistant Oolleotor to make an ‘ 
matter, with a view to taking aotion under s. 82 of the Bom y that the 
Code (Bom. Aot V of 1879). The Assistant Oolleotor found, ^^nfonnant 
oharge of bribery was unfounded, and gave a sanotion topr rQVO k e d by the 
and hiB witnesses for giving false evidence. This aanotio revoking 

Oolleotor. The Ohitnis appealed to the High Court against 

the sanotion. , „ n ,,m fl ntal 

Held, that the inquiry made by the Assistant Oolloctoi ■ was » P w hile 
inquiry, and not a judicial proceeding, and that the Assistant Oolleotor, 
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holding the inquiry, was not a Court. No sanction for prosecution was, there- 
fore, necessary under a. 195 of the Criminal Prooedure Code (Aot X of 1882). 

[R., 12 Cr.L.J. 323 = 10 Ind. Gas. 619 = 21 M.L.J. 795 = 10 M.L.T. 47 = (1911) 2 M.W. 

N. 9.] 

Application under s. 435 of Act X of 1882. 

The applicant, Chotalal Mathuradas, was the Deputy Chitnis of the 
Collector of Kaira. 

The Collector received information that Cbotalal had attempted to 
obtain a bribe from one Daogar Garud in respect of an official act. 

The Collector thereupon ordered the Assistant Collector to make an 
inquiry into the matter with a view to his taking action under s. 32 of the 
Bombay Land Revenue Code (Bom. Act V of 1879). 

The Assistant Collector found, on inquiry, that the charge of bribery 
was entirely unfounded, and was made maliciously. He, therefore, gave 
sanction to prosecute the informant and his witnesses for giving false 
evidence. 

On appeal to the Collector the sanction was revoked. 

[937] Against this order of revocation, the Deputy Chitnis, Chotalal, 
made the present application to the High Court under its Revisional 
Jurisdiction. 

G. 3. Setalvad, for applicant. — The Collector had no power to revoke 
the sanction. The only authority that could revoke the sanction was the 
Sessions Judge or, failing him, the High Court — s. 195 of the Code of 
Criminal Procedure (Act X of 1882). The Collector’s order is, therefore, 
ultra vires. Refers to Sheo Prasad Sinqh v. Eastura Kuar{\) ; In re Parso - 
tom Lai v. Bijai (2). 

Rao Bahadur Vasudev J. Kirtikar , Government Pleader, for the 
CrowD. — The order of revocation was right, for the sanction is unneces- 
sary and was erroneously granted. The inquiry in the course of which the 
informant is alleged to have committed perjury was a departmental inquiry 
and not a judicial proceeding. There are certain inquiries under the Land 
Revenue Code which are expressly declared to be judicial proceedings. 
Section 196 of the Code shows what those inquiries are. They are called 
“ formal or summary ” inquiries. The inquiry in the present case is not 
either a formal or summary inquiry. Ig is an ordinary departmental 
inquiry falling under s. J 97 of the Code. As such, it is not a judioial 
proceeding, and the officer who held the inquiry is not a Court. The dis- 
tinction betwoen a judicial and an administrative inquiry is pointed out in 
Queen- Empress v. Tulja (3). 

Gokaldas K. Parekh, for accused. — This Court has no jurisdiction to 
interfere in revision with the Collector’s order. The proceedings before 
the Collector cannot be treated as a judicial inquiry. And the Collector 
did not profess to act as a Judge, in revoking the sanction granted by his 
Assistant. The sanction itself was not granted under s. 195 of the 
Criminal Prooedure Code. Under the Land Revenue Code, orders passed 
by the Assistant Collector are appealable to the Collector. See ss. 9 
and 203 of the Code. The Collector had, therefore, authority to revoke 
the sanotiou in appeal. 

JUDGMENT. 

[938] Parsons, J.— Several important points have been raised and 
argued in this case, but the only one with which we propose to deal is 
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whether the office of the Assistant Collector before whom the evidence 
alleged to be false was given was “ a Court " within the meaning of the 
word as used in s. 195 ( b ) of the Code of Criminal Procedure (Act X of 
1882). 

We think that there can be no doubt that it was not. The facts are 
these. The Collector received information that his Deputy Chitnis, 
Chotalal, had been trying to obtain a bribe from one Dungar, and after 
examining him and certain other persons be ordered the case against 
Chotalal to be sent to the Assistant Collector for inquiry under the Land 
Revenue Code. It was in the inquiry held by the Assistant Collector in 
pursuance of this order that the alleged false evidenoe was given and it 
is material to ascertain if his office at the time of bolding the inquiry was 
a Court or not ; for if it was not, then no sanction will be necessary for a 
prosecution. 

Apparently there is some difference of opinion among the High Courts 
in India as to the meaning to be attached to the word “ Court ” as used 
in s. 195, but we are not concerned with that in the present case. We 
consider that the Legislature has in the Bombay Land Revenue Code 
decided that point for us. Section 196 of that Code declares that “ a 
formal summary inquiry under this Act shall be deemed to be a ‘judicial 
proceeding ’ within the meaning of ss. 193, 219 and 228 of the Indian 
Penal Code, and the office of any authority holding a formal or summary 
inquiry shall be deemed a Civil Court for the purposes of suoh inquiry." 

The mention of these inquiries in this section excludes all other 
inquiries and the authority holding them, and s. 197 makes an express 
provision how these latter inquiries are to be conducted. It is clear that 
the inquiry held in the present case was one that the Act did not require 
to be either formal or summary. When the Code requires a formal or 
summary inquiry it says so in plain language (see ss. 59, 87, 91, 93, 118, 
125, 129). The present inquiry, if provided for at all by the Code, can 
only be so under the implied authority given by [939] Chap. IV. It 
was a mere departmental inquiry held in order to ascertain whether there 
was any truth in the charge of bribery laid 'against Chotalal such as would 
justify the Collector in taking action under s. 32 of the Code. If a 
or summary inquiry was intended, such would certainly be stated in s. od, 
but neither that section nor any other section of this chapter mentions 
the nature of the inquiry. It must, therefore, be held to be an ordinary 
inquiry falling within the provisions of s. 197. As such, it would not be 
a judicial proceeding and the office of the authority holding the inquiry 

would not be a Court. . 

No sanction, therefore, for prosecution is required under s. 195 l ) 0 

the Code of Criminal Procedure. . , 

We dismiss the application and return the papers in all the re 

cases, and the applications will be struck off as dismissed. 
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APPELLATE CIVIL. 

Before Sir 0. F. Farran , Kt., Chief Justice and Mr. Justice Candy. 


SHIVJIRAM Sahebram Marwadi ( Original Plaintiff), Appellant v. 
Waman Narayan Joshx (( Original Defendant), Respondent .* 

[20th September, 1897. j 

Lis pendens— Mortgage— Decree on mortgage— Sale of mortgaged land pending proceed- 
ings \n execution of decree. 

On the 22nd August, 1S82, Ye9u and Kiishna mortgaged certain land to the 
plaintiff by an unregistered mortgage. On the 17th May, 1884, Yesu alone 
mortgaged the same land to the defendant. This mortgage was duly registered, 
Subsequently to the date of the defendant’s mortgage the plaintiff sued Yesu and 
Knshna on his mortgage, and on 26th August, 1884, he got a decree for the 
sale of the mortgaged property. On let November, 1884, he applied for execu- 
tion of his decree, aDd in August, 1885, the execution sale lock place and the pro- 
perty was sold to one Dagdu, who was the plaintiff’s nominee. Meanwhile! how- 
ever, and pending the plaiutifl’s execution proceedings, Yesu and Krishna on the 
14th March, 1885, sold the property to the defendant by a registered deed of sale. 
The plaintiff now sued the defendant for possession. 

Held fl) that the sale to the defendant on the 14th Marob, 1885, pending the 
plaintiff’s execution proceedings was a sale pendente l\te and void as against the 
plaintiff. 

[940] (2) That the plaintiff as purchaser at the Court’s sale in August, 1885, 
took the property subjeot to the defendant’s mortgage of Yesu’s share to the 
defendant in 1884, but free from the effeot of the subsequent sale by Yesu and 
Krishna to the defendant. 

(3) As this was a suit for possession, and as Yesu’a share had beeu mortgaged 
to the defendant with possession, the plaintiff was only entitled to joint possession 
of the property with the defendant. He oould file a separate suit to redeem 
defendant. 

[F., 29 A. 76 = 3 A.L.J. 675 = A.W.N. (1906) 283 ; 28 B. 361 = 6 Bern. L.R. 303; 2 

C.L.J. 288 ; R„ 32 C. 891 = 1 C.L J. 371=9 C.W.N. 728 ; 8 Ind. Caa. 288 = 

6 N.L.R. 140.] 

Second appeal from the decision of Rao Bahadur D. G. Gbarpure, 
Additional First Glass Subordinate Judge of Nasik with appellate powers^ 
reversing the decree of Rao Saheb L. K. Nulkar, Joint Second Class 
Subordinate Judge. 

Suit for possession of land. Yesu and Krishna were the original 
owners of the land ; and on the 22ud August, 1882, they mortgaged it to the 
plaintiff for Rs. 50 by an unregistered mortgage. 

On 17th May, 1884, Yesu alone mortgaged the land to the defendant 
for Rs. 50 with possession. This mortgage was registered on the 12th 
June, 1881. As to Yesu s interest it, therefore, took priority under s. 50 
of the Registration Act (III of 1877). 

Subsequently to the date of the defendant’s mortgage the'plaiofciff sued 
Yesu and Krishna on his mortgage. On 26th August, 1884, he got a deoree 
and the mortgaged property was ordered to be sold. 

On the 1st November, 1884, the plaintiff applied for execution of his 
decree, and after some delay in the proceedings the property was sold in 
August, 1885, to one Dagdu, who was the plaintiff’s nominee. 

Meanwhile, and pending the execution proceedings which resulted in 
the sale of the property under the plaintiff’s decree, Yesu and Krishna on 
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14th March, 1885, sold the property to the defendant by registered deed 
of sale. 

The plaintiff now sued the defendant for possession. 

The lower Court dismissed this suit. 

The plaintiff preferred a second appeal. 

Manekshah J. Taleyarkhan , for the appellant (plaintiff). 

Mahadeo V. Bhat, for the respondent (defendant). 

JUDGMENT. 

[941] Farran, C. J.— The plaintiff, who is the transferee of one 
Dagdu, the purchaser at a Court’s sale of the land in question, sued to 
recover possession of it from the defendant. 

The original owners of the land were Yesu and Krishna. On the 
22nd of August, 1882, they mortgaged it to the plaintiff for Us. 50. This 
mortgage was unregistered. On the 17th May, 1884, Yesu alone mortgaged 
the land to the defendant for Rs. 50, and his (the defendant’s) mortgage 
was registered on the 12th June following. This mortgage, which the 
Subordinate Judge considered to have been sham and colorable and passed 
without consideration to defeat the plaintiff’s mortgage, has been upheld 
by the appellate Court as genuine and bona fide , and we must deal with it 
as such. It had, therefore, so far as Yesu’s interest in the land is 
concerned, priority over the plaintiff's mortgage under s. 50 of the 

Registration Act, 1877. , 

Some time about the date of the defendant’s above mortgage tne 
lower appellate Court thinks after its execution — the plaintiff brought a sui 
upon his mortgage against Yesu and Krishna for the purpose of bringing the 
mortgage property to sale and realising his mortgage debt. A decree was 
passed in that suit for the plaintiff on the 26bh August, 1884, in the usua 
form, and the mortgaged property was ordered to be sold. On the 8 
November, 1884, the plaintiff applied by darkbast for execution of bisdecreei 
and the usual proceedings ensued. Some delay occurred in bringing ® 
property to sale, but it was eventually 9old on the 22nd or 25th Augus , 
1885 (the actual date is not clear) to Dagdu, the plaintiff’s nominee. 

Meanwhile, during the period when the plaintiff was engaged ip 
bringing the property to sale, Yesu and Krishna on the 14th March, 1 • 

sold the property to the defendant. The deed of sale was subsequen y 
registered. 

It is objected that the defendant could take nothing under that Ba e, 

for two reasons : — . , _ 

(1) Because the plaintiff’s decree oame under s. 50 of the Regis r 
Act (III of 1877) in competition with, and being prior in point o 
defeated, the defendant’s subsequent sale-deed. . , • 

[942] (2) Because the plaintiff’s suit against Yesu and Jf ris , , , 
respeot of this property was, at the date of the sale by them to 0 
ant, still pending, and the defendant took the property under is 
deed subject to the ultimate result of the plaintiff’s suit. _ 

The law upon tbesubject of lis pendens was considered by S ft rg 0 ® ' ' j ** 
in Venkatesh Govind v. Maruti (1). The ground of the aotual « deo» 
in that case was that when a decree had been obtained upon an unr g ! _ 

mortgage, directing that the plaintiff should recover t e m 
debt “ on the liability of the lands mentioned in the plaint, an 


(I) 12 B. 217. 
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were taken under the decree for several years, the lis pendens was at an end. 
In the previous case of Kami Khandu v. Krishna Bhulaji (l) it had heen 
deoided that a decree obtained upon an unregistered mortgage did not 
operate to give such instrument priority over a subsequent purchaser at a 
Court’s sale with possession. That decision was, however, passed in 
reference to the registration law as it existed prior to the Registration Act 
of 1864, and the doctrine of lis pendens was not relied upon in it 

In neither of the above cases was the question actually decided whether 
the doctrine of lis pendens applied to protect a plaintiff actively seeking 
to bring the mortgaged property to sale under a decree which he has 
obtained upon his mortgage, from the effect of an alienation by the judg- 
ment-debtor. If in taking such steps the property is attached, s. 276 of 
the Civil Procedure Code (Act XIV of 1882) effectually secures the 
plaintiff, but in the present o ise though the plaintiff sought to have the 
property attached, the Court considered that such action was unnecessary, 
as the decree directed a sale in default of payment of the mortgaged pro- 
perty, and no attachment in consequence was levied upon the land. The 
plaintiff has, therefore, to rely upon the lis pendens doctrine. 

Now the general rule of law is that the lis pendens , except in adminis- 
tration suits and suits for an account and in suits of a similar nature 
in which ‘the decree is the inception of subsequent proceedings, ends 
with the decree. This was laid down by [943] Lord Hardwicke in Worsely 
v. Earl of Scarborough 2) and was recognised by Sir Charles Sargent, C. J., 
in the above cited case of Venkatesh v. Maruti [supra). In Kinsman v. 
Kinsman (3), Lord Lyndhurst says : “ After decree and before execution 
it was not pretended that lis pendens could any longer exist.” The question 
would, therefore, seem to come to this. Do the execution proceedings in a 
case like the present, revive or give continuance to the lis pendens ? That 
question was answered in the affirmative in Raj Kishen Mookerjeev. Radha 
Madhub (4). The dates there were as follows : — The defendant sued upon 
his mortgage bond in December, 1871, and obtained a decree upon it for 
sale of the mortgaged property in February, 1872. A few days before the 
18th April, 1872, the property mentioned in the mortgage was attached 
under the defendant’s decree and it was sold in the month of May, 1872, 
when the defendant himself purchased it. That was the defendant’s title. 

A creditor of the mortgagor attached the same property on the 7th 
November, 1871, under a money decree, and on the 18th of April, 1872, 
brought it to sale, when the plaintiff became the purchaser. It was held 
that the plaintiff’s purchase was a purchase pendente lite. I have stated 
the above dates and facts partly from the above report and partly from the 
judgment of the Privy Council in the case next to be referred to. That is 
the case of Radhamadhub v. Manohur (5), aud though the decision in it 
proceeded upon another ground, their Lordships expressed their concurrence 
in the judgment of the Calcutta High Court in the above cited deoision in 
unequivocal language. Sir Richard Couch in his judgment in Raj Kishen 
Mookerjee v. Radha Madhub, while admitting that there was no Fnglish 
precedent for his deoision, considered that the principle laid down in Bellamy 
v. Sabane (6), that ' the doctrine (of lis pendens) is not founded upon any 
peouhar tenets of a Court of equity as to constructive notice, but prevails 
alike in law and equity restiog on this foundation that it would be impossible 

(1) 6 B.H.O.R. A.O.J. 147. (2) 3 Atk. 393. 

(4) 21 W. R. 349. (5) lfi I. A. 97. 
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that any action or suit could be brought to a successful termination if 
alienations pendente lite were permitted to prevail”, was applicable to 
proceedings to [944] realize a mortgage after a decree for sale. This case 
was followed in Jharoo v. Raj Chunder (T). 

These Calcutta authorities apply to the case before us, and we think 
that we ought to follow them approved, as in principle they have been 
approved, by their Lordships of the Privy Council. Though they are not 
entirely consonant with the remarks of Sargent, C. J., in the earlier portion 
of his judgment in Venkatesh v. Maruti, they are quite consistent with the 
decision in that case. They were, moreover, not brought to the notice of 
the Court in that case and were not considered by it. 

Having come to this conclusion upon the second of the above 
objections to the decree, it becomes unnecessary for us to consider the first 
objection. Had wo to determine it, we should probably have felt it desirable 
to refer the matter to a Full Bench. 

The result is that the plaintiff as purchaser at the Court’s sale takes 
the property subject to the defendant’s mortgage over Yesu’s share, but 
free from the effect of the subsequent sale by Yesu and Krishna to the 
defendant. As this is only a suit for possession, and as the defendant’s 
mortgage is with possession, plaintiff is entitled only to joint possession 
with the defendant Waman. He can, if so minded, file a separate suit to 
redeem the defendant Waman. The decree will be drawn up accordingly] 

Decree varied as above with costs in the lower appellate Court, and 
each party to bear his own costs in this Court. 

Decree varied. 


22 B. 945. 


[945] APPELLATE CIVIL. 

Before Sir G. F. Farran , Kt., Chief Justice , and Mr. Justice Candy, 


MAGANLAL ( Original Defendant No. 3), Appellant v. SHAKRA 
GlRDHAR ( Original Plaintiff), Respondent * [20th September, 1897.J 

Registration— Unregistered 6an mortgage -Sale— Subsequent unregistered 

same property— Decree on latter mortgage and sale in ezecttftcn ffdW / 0 i 
registered— Priority— Interest passing on sale ol mortgaged property »n execu 
a money decree and of a decree on mortgage. 

One Harilal and his sons Baji and Chhagan executed a san-mortgage ' 
ancestral property in plaintiff's favour in 1885. The mortgage 
tered. In 1886 the same property was mortgaged by Chhagan alone by deoree 
which was also unregistered. In 1889 Ohhagan’s mortgagee obtoinea ia 
on his mortgage for sale of the mortgaged property, and in exeou J hia 

property to auotion in 1892, when defendant purohased it. Defendant b 

sale-certifioate registered. , , 

In 1894 the plaintiff brought this suit to enforoe his rortgafiNMn J , S ahare b i 8 
mortgaged property. The defendant contended that, as to ? thB plaintiff’ 
certificate of sale having been registered, his claim had priority to the pia 

unregistered mortgage, annerior to 

Held , that the plaintiff was entitled to a decree. Hl ® °^? h w o hhj £» n had 
the defendant’s. The defendant had purohased the therefore, 

mortgaged iu 1889. But that mortgage was unregistered and was, 


0 


Seoond Appeal No. 877 of 1896. 
(1) 12 0. 299 (302). 
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subjeofe to the plaintiff’s mortgigo, which although also unregistered was earlier 
in date. The defendant by registering his certificate of Eale could not enlarge 
the estate whioh the certificate conveyed to him. 

By a sale of mortgaged property io execution of a decree obtained by a mort- 
gagee against the mortgagor upon the mortgage, the interests both of the mort- 
gagor and mortgagee passes to the purchaser. Bat by a sale of mortgaged pro- 
perty in execution of a money-decree obtained by the mortgagee against the 
mortgagor, the iaterest of the defendant (mortgagor) alone passes to the pur- 
chaser, 

[R., 28 B. 153 ; 6 Bom. L.R. 1013 ; 2 Ind. Cas. 57 = 12 0 C. 45 ; 1 N.L.R. 125, J 

Second appeal from the decision of E. H. Leggatt, Assistant Judge 
of Ahmedabad. 

The property in dispute belonged to one Haribhai and his sons Baji 
and Chhagan. 

Haribhai and his sons executed a saw-mortgage (mortgage without 
possession) for Rs. 50 in plaintiff's favour on 27th August, 1885. The 
mortgage was unregistered. 

[946] In 1886 the same property was moitgaged by Chhagan alone 
by an unregistered mortgage bond. Upon this bond the mortgagee obtained 
a decree against Chhagan in 1899, and brought the property to sale. 
Defendant No. 3 purchased the property at the Court-sale on 21st 
September, 1892. The certificate of sale was registered. 

In 1894 plaintiff sued to recover Rs. 84-4-0 due under his saw-mort- 
gage of 1885, by sale of the mortgaged property. 

Defendant No. 3, who alone defended the suit, pleaded {inter alia) that 
the saw-mortgage was false and fictitious, and could not, under any 
circumstances, prevail over his registered certificate of sale. 

The Court of first instance dismissed the suit, holding that the bond 
sued upon was not proved. 

On appeal the Assistant Judge held the bond sued upon was proved, 
and that the defendant No. 3 purchased the property at the Court-sale 
subject to the plaintiff’s saw-mortgage. 

The Assistant Judge, therefore, reversed the decree of the first Court, 
and directed the defendants to pay Rs. 84-4-0 to the plaintiff within six 
months, or iD default the plaintiff was to recover th8 same from the saw- 
mortgaged property. 

From this decree defendant No. 3 preferred a 6eoond appeal to the 
High Court. 

Ganpat Sadashiv Rao, for appellant (defendant No. 3).— Our certifi- 
cate of sale being registered bas priority over plaintiff’s unregistered 
saw-mortgage— Registration Act (III of 1877), s. 50 ; Jethabhai v 
Girdhar (1). 

R. V. Desai, for respondent (plaintiff).— The registration of the 
certificate of sale cannot give it priority over the plaintiff’s saw-mortgage. 
The plaintiff’s mortgage, though unregistered, is a valid charge. As a 
purchaser at a Court-sale the defendant bought the right, title and interest 
of Cnhagan, the judgment-debtor, subject to all existing equities against the 
property sold— Sobhagchand v. Bhaichand (2). 
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JUDGMENT. 

[947] Farran, C. J.— Haribhai and his sons Baji and Chhagan 
executed a saw-morbgaga m favour of the plaintiff in 1885. This mort- 
gage was not registered. The mortgaged property— a house— is found by 

(1) 20B. 1M . ~ ~ 
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the Assistant Judge to have been the joint property of Haribbai and his 
sons. In 1886 Chhagan alone mortgaged the same property. The mortgage 
was not registered. In 1889 Chhagan’s mortgagee having sued Cbbagan 
upon his mortgage, obtained a decree for the sale of the mortgaged premi- 
ses and the same were sold in execution by auction-sale in 1892 when the 
defendant No. 3, Maganlal, purchased them. He caused his sale-certificate 
to be registered. The house appears to be in the actual possession of the 
defendants Nos- 4 and 5. 


The plaintiff by the present suit seeks to have his saw-mortgage 
realized by the sale of the mortgaged property. As to the shares therein 
of Haribbai and Baji, the plaintiff is clearly entitled to the relief which he 
seeks against the appellant (defendant No. 3), as that defendant has only 
purchased the share of Chhagan in the same. The substantial 
question in the appeal relates to Chhagan’s interest which the defendant 
No. 3 has acquired under his registered sale-certificate. Had the 
plaintiff purchased at a sale held in execution of money decree, 
the Full Bench decision in Sobhagchand v. Bhaichand (1) would have 
been conclusive in favour of the plaintiff’s saw-mortgage against the 
defendant No. 3 as purchaser at a Court-sale although the defendant 
No. 3’s sale certificate had been perfected by registration. “ When the 
Court sells the right, title and interest of the judgment-debtor in property, 
it cannot be regarded as selling more than the judgment-debtor himself 
could honestly sell. He could honestly sell only subject to any equities 
existing against himself on the property ; and if by concealment of a saw- 
mortgage or other mortgage, he sold property as free of that charge, he 
would commit a fraud. The Court cannot be deemed to do that which 
would be a fraud if done by the judgment-debtor. If, then, the Court 
sell only the right, title and interest of the judgment-debtor, subjeot to all 
existing equities against the property sold, the registration of the Court’s 
conveyance (the certificate of sale) cannot enlarge the scope 
veyauce, and thus discharge [948] the property from any 
incumbrance, which was binding upon the judgment-debtor.” Per 
Westropp, C. J., at p. 202. This must, we think, be taken now to be the 
settled law of this Court. 


of that con- 
unregistered 


It is also clear that, if the mortgage by Chhagan had been registered 
when executed, the defendant No. 3 claiming under that mortgage would 
have had a preferential title to the plaintiff's claiming under an unregis- 
tered saw-mortgage — Jethabhai v. Girdhar (2). Tbi9 case was deoided 
upon the language of s. 50 of the present Registration Act (III of 1877). 

The distinction between a deoree for the sale of mortgaged property 
obtained by a mortgagee upon bis mortgage, and a decree for the sale of such 
property under a money decree, is that notwithstanding the form of t e 
words used in the proclamation of sale in the former case, the respective in- 
terests both of the mortgagee and of the mortgagor (the respective interes 8* 
both of the plaintiff and of the defendant) pass to the purchaser, while m 
the latter case the interest of the defendant alone passes Khevraj v. 
Lingaya (3) and Sheshgiri v. Salvador (4). The defendant No. 3 conse 
quently took under his purchase both the interest of Chhagan s mor gagee 
and that of Chhagan. 

The mortgagee unaware of the plaintiff’s saw-mortgage would, ; 

be contended, commit no fraud in selling to the defendant No. o wi 



(1) 6 B. 193. 


(2) 20 B. 168. 


(3) 6 B. 2, 


(4) 6 B. 5. 
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informing him of the plaintiff’s sarc-morfcgage, and the Court, therefore, in 
selling the prouerby would not be carrying out any fraud on the part of 
mortgagee plaintiff ; and hence the ratio decidendi in Sobhagchand v. 
Bhaichand {supra) does Dot apply. 

The distinction is, we think, too fine and cannot be given effect to. 
It is clear that what the Court sells is the judgment-debtor’s interest in 
the property as it existed at the date of the mortgage, i.e., subject to all 
valid incumbrances existing at that date— Kasandas v. Pranjivan (1) ; 
Mohan Manor y. Togu Uka (2). The Court does not guarantee the property 
as having been [949] free from incumbrances at that time. The purchaser 
knows that he is purchasing under an unregistered mortgage and, there- 
fore, subject to unregistered incumbrances of prior date. Therefore it 
would appear to follow that he is in no better position than the mortgagee 
under whose mortgage he purchases. The root of his title is an unregis- 
tered mortgage. Tbe Court conveys to him that title and no more, and 
the reasoning in Sobhagchand v. Bhaichand {supra) then applies. He 
cannot by registration of bis Court's conveyance enlarge the scope of the 
estate which the Court has by its certificate conveyed to him. 

We think, therefore, that the plaintiff’s saw.- mortgage has priority 
over the purchase of the defendant No. 3, and that the decree appealed 
against should be confirmed. Decree confirmed with costs. 

Decree confirmed. 


22 B. 949. 

CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


In rr Harilal Buch.* [27th September, 1897.] 

Criminal Procedure Code ( Act X of 1882), s. 96— Search warrant— Issue of search 
warrant illegal, in the absence of any inquiry, trial or other proceeding pending 
before Magistrate — Power of revision in criminal cases— Revision. y 

Some treasure belonging to tbe Native State of Radbanpur was missing 
The Administrator of Radhaopur sent a telegram to the District Superintendent 
of Police at Abmedabad. stating that part of the missing treasure was in tbe 
poesession of the aocused, who was a resident of Ahmedabad, and asking that 
his house should be searobed. In consequence of this telegram, the City Police 
Inspector applied for a search warrant to the City Magistrate of Abmedabad. 
Thereupon the Magistrate issued a search warrant UDder e 96 of the Hod* 
of Criminal Procedure (Act X of 1892]. In execution of this warrant the 
house of tbe accused was searched and tbe police seized and took away certain 
property belonging to the accused, to his wife, and to bis servant. The accused 
was subsequently arrested under a warrant issued by the Political Superintend- 
enfc of PaUnpur under s. 11 of the Extradition Act XXI of 1879 hut 
was admitted to bail by the District Magistrate of Abmedabad On tbo lQfV, 
[980J June, 1897, the District Magistrate passed an order refusing to deliver up 
the property seizsd by the police to the Political Superintendent of Palanpur bSt 
allowing tbe police to retain tbe property for some time, as it was possi We that a 
prosecution would be instituted in British India in reaDeot of * 

The Magistrate directed that, if no prosecution were instituted within two months* 
the property should be restored to the persons from whose possession 

The District Magistrate subsequently reversed this order as beiDg erroneous 
and passed a fresh order on the 3rd August, 1897. directing ! i?’ 

delivered up to the Political Superintendent of Palanpur. * P P ty to be 

‘ Criminal Revision No. 213 of 18977 " ' 

(1) 7 B.H.CtR, A.O. J. 146. jj) jq g ( 
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Held , that tbe City Magistrate had no authority to issue a search warrant 
under s. 96 of tbe Code of Criminal Procedure (Act X of 1882), as at the time of 
issuing the search warrant there was no investigation, inquiry, trial or other pro- 
ceeding under the Code pending before the Magistrate, for the purposes of whioh 
the production of tbe articles seizad was necessary or desirable. 

Held, also, that the search warrant being illegal and ultra vires, the subsequent 
orders relating to the detention and delivery of the property seized were also 
illegal and unjustifiable. 

Per Ranade, J.— The District Magistrate had no power to review his own 
previous order of tbe 12th June, 1897, passed on full inquiry and after hearing 
both parties. 

The power of revision in criminal cases is very strictly confined, and the same 
considerations whioh prevent Subordinate Courts from altering their judgments 
on review, hold good in respect of final orders whioh are of tbe nature of a 
judgment. 

[F., 35 C. 1076 = 8 Cr.L.J. 235 = 12 C.W.N. 1075 (1079); R., 29 M, 126 (135) = 3 Cr. 
L.J, 274 = 16 M.L.J. 79 = 1M.L.T. 31; 2 L.B R. 76.] 

This was an application under s. 435 of the Code of Criminal 
Procedure (Act X of 1882). 

The following statement of the facts of this case is taken from the 
judgment of Parsons, J. : — 

“ The facts so far as we have been able to obtain them from the 
papers on the record and the statements of the counsel for the applicant 
and the Government Pleader are as follows. Some treasure belonging to 
the Radhanpur State was missing, and on the 26th March, 1897, the 
Administrator of the State, Major Lyde, telegraphed to tbe Distriot 
Superintendent of Police, Ahmedabad, to say that ‘ the hidden treasure 
here has been discovered. Rani has given written document that from it 
she handed over thirty thousand rupees to Harilal Buch lately, probably 
more was handed over before. Please have the house [981] of Harilal 
Buch in Ahmedabad searched, and Harilal Buoh watched. Am prepared 
to prove he knew that this money belonged to the State.’ Tbe City 
Police Inspector in consequence applied to the City Magistrate of Ahmeda- 
bad for a search warrant, and that officer on the 30th March issued a 
warrant, in these terms; 

Search Warrant, Criminal Procedure Code, s. 96. 

" ‘To Rao Bahadur, City Police Inspector, Ahmedabad. _ t 
Whereas information has tnen laid before me of the commission 
of the offence of the stolen treasure of the Nawab Saheb of Radhanpur 
having been brought to and kept at Ahmedabad, and whereas it has been 
made to appear to me that for the purposes of tbe investigation whioh is 
being made into the said offence it is essential to find out the said sto en 
treasure, as also to examine and produce in that connection acoounfcboo s 
of some traders, this is to authorize and require you to searob, in or er 
to find out the above, the house in whioh Harilal Buoh lives, ana suo 
other houses whioh it may on enquiry be found necessary to searo ,° 
examine account books it may seem necessary to examine, ana searo 
houses in which they may be, and in the event of the same being 0 
produce them forthwith before this Court, and to return this warran s 
after it is executed, endorsing thereon what you may have ' “ on . 0 f 1 1 °- a 
of tbe same. Given under my hand and the seal of the Court is • 

the 30bh of March, in the year 1897. 

' Dadabhai Dinshaw, 

. . . ‘ F. 0. Magistrate.’ 
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“ In execution of this -warrant the house of the applicant was 
searched, and the police seized and took away therefrom Rs. 300 belonging 
to the applicant, Rs. 300 belonging to his servant Kamraj. the gold bangles 
of the wife of the applicant worth about Rs. 700, and all the private letters 
and papers of the applicant. They also made one Hathising Magan pay 
up the sum of Rs. 2,600 which he owed to the applicant, and took that 
money also (see the telegram of the 31st March). On the 7fch May, 
Lieutenant-Colonel Jackson, the Political Agent, Palanpur, issued, under 
s. 11 of the Extradition Act XXI of 1879, a warrant for the arrest of the 
applicant on a charge of theft in a dwelling-house and receiving stolen 
property committed at Radhanpur. The applicant was arrested under that 
warrant and released on bail to appear within five days before the Deputy 
Assistant Political Superintendent of Palanpur. The political Agent 
appears then to have asked that the whole of the property [ 952 ] found 
and seized under the search warrant should be sent to him. The matter 
then came before the District Magistrate, we cannot say whether legally 
or otherwise, as we do not know under what circumstances he took cogni- 
jzance of the case. After hearing the applicant he on the 13th May, 1897, 
passed the following order : — 

“ ‘ I will cause to be delivered up any property out of the property 
seized which can be reasonably suspected to be stolen property. I think 
in order to ascertain this it will be well if the Political Superintendent 
should send a man here. A list should meanwhile be made of the pro- 
perty, and the City Police Inspector by questioning the man sent (if sent) 
by the Political Superintendent, and inspecting any articles or documents 
to which his attention is drawn by such man, will satisfy himself as to 
what articles, including documents, if any. can be reasonably suspected to 
be stolen property ; such articles can h9 delivered over to th9 Political 
Superintendent, Palanpur. All other articles, that is, all articles which can- 
not be reasonably suspected to be stolen proDerby, should, for.’the present, be 
detained in the custody of the City Police Inspector. Before reading any 
document, or allowing the man sent by the Political Superintendent to 
read it, the City Police Inspector should be satisfied by questioning the 
man sent or otherwise that it has or may have connection with the 
present ca9e.’ 

“ The matter again came before the District Magistrate, and he after 
•hearing both parties on the 12th June, 1897, passed the following order : — 

“ ‘ The only real question for decision is, can the provision under 
ss.94 and 96, Criminal Procedure Code, as to production of documents 
and things useful in evidence, be held to apply in case of proceedings or 
trials out of British India in cases in which the extradition of an accused 
has been demanded under the Extradition Act As to the warrant, if the 
above is answered in the affirmative, any defect in the warrant might be 
rectified or on enquiry a fresh warrant issued. It is contended on behalf 
of the prosecution that s. 8 of the Extradition Act brings a case in 
which accused is extradited under the Criminal Procedure Code, and rule 
11 of the rules made by Notification 319 of 12th March, 1875, by the 
Government of India is referred to. No precedents have been referred to 
on either side. Looking to the wording of s. 8 it appears to me that 
it would be a straining of words to apply it to anything except the actual 
proceedings and trial in the Native State. It is clearly made for the 
production of the subject of Her Majesty living in a Native State. It is 
not made for the extension of the power of the officers demanding extradi- 
tion. I do not see anything in rule 11 which supports the case, for 
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1897 the prosecution. It might be contended that if there is no provision 
8 ep. 27. compelling the production of evidence, the object of the Extradition Act 
— fails, as trials cannot be satisfactorily conducted without evidence. But 
Criminal this consideration did not cause the [953] Legislature to make provision. 
^Revision, for compulsory attendance of witnesses. These can, it is true, be examined 

by commission, but examination of witnesses by commission is much less 

22. B. 949. conduc i VQ to satisfactory trial than is actual hearing of witnesses. In cases 
where evidentiary documents exist in British India respecting offences 
committed in Native States, it would frequently, I imagine generally, be 
the case that some kindred offence disposal of stolen property) had 
been committed in British India. However that may be, the wording of 
the law cannot be strained on grounds of expediency. For the above 
reasons I refuse to deliver up the property seized. As I understand that 
it is possible a prosecution will be instituted in British India in which'this 1 
property may be used as evidence, I order that the property be for the 
present retained by the police. Copy to City Police Inspector; orders 
as to what shall be done with the property should be a9ked for after two 
months. Copy to Political Superintendent, Palanpur. If no prosecution 
is instituted within two months, then (unless this decision is reversed on 
appeal) the property will be handed over to the person or persons from 

whom it was taken.’ % . 

“ The District Magistrate apparently was not satisfied with the 
correctness of this order, and he re-opened the matter by giving notice to 
the parties, and after hearing the applicant, who alone appeared, be, on 
the 3rd August, 1897, passed the following order : — 

‘“On the first point I rule that the order made by me, which was 
merely an order in regard to procedure, is not such a judgment as is con- 
templated by s. 369, Criminal Procedure Code. On the main question 
the real question is, does s. 8 of the Extradition Act apply to procedure 
in British India previous to trial, and are the sections of the Crimina 
Procedure Code in regard to search for evidentiary documents applicable 
to offences tried out of British India, in regard to documents and tbrnga 
in British India? I ruled by my former order that it did nob. .There 
does not appear to be any authority one way or the other, and after ear - 
ing both parties, and giving my best attention to the case, I decide as 
did. Certain arguments have now been brought to my notice w y s- 
should apply and why the sections of the Criminal Procedure Co e w ic 
are applicable should apply. My attention has been ca ]£ed ?, 
preamble of the Act and to a judgment of the Bombay «tug ’ 

in which it was ruled that all questions of jurisdiction concerning r * 
subjects must be dealt with with reference to the Criminal roc , 
Code, and it has been pointed out that the same principle can e ap P , 
to procedure. It has also been contended that a trial in Palanpur 
be a proceeding under the Criminal Procedure Code, so tha s. , 
nal Procedure Code, would directly apply. I hold, there ore, . 

previous order was wrong, and I direct the delivery of al ® P R h 
in the possession of the Ahmedabad Polioe and seized from nnn09 ifce 
to the Political Superintendent, Palanpur. As, however, . e . 
party have had no opportunity of meeting the arguments L . 

quenoe of which I have made my order. I rule that the dehveryahaU not 

take place till after fourteen days, or, in the event decision of 

High Court being mada on behalf of Harilal Buch. till the doo.s.on^ 

the High Court is given. Inspection cannot I be !^ ad ® ^ • Dags0( j.’ ” s 

of the above period or till after the order of the High Cou P 
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The accused applied to the High Court under its Revisional Jurisdic- 
tion to set aside the above order of the 3rd August, 1897. 

Anderson (with him Gokaldas K. Farekh), for applicant.— The 
proceedings in this case have been altogether illegal and invalid. The 
searoh warrant issued by the City Magistrate was illegal and ultra vires. 
It purports to be issued under s. 96 of the Criminal Procedure Code (Act 
X of 1882). But that section must be read with s. 94, and it is clear 
that a search warrant can be issued only in the course of some inquiry, 
trial or other proceeding actually pending before a Magistrate. Here 
there was no proceeding of any kind pending before the Magistrate 
at the time of issuing the search warrant. There was no complaint nor 
information before the Magistrate upon which he could take cogni- 
zance of any offence under s. 191 of the Code. The^telegram to the 
District Superintendent of Police, upon which the Magistrate appears 
to have acted, cannot be treated as a complaint or information. No per- 
son appeared before the Magistrate as a complainant charging the accused 
with any offence. The Magistrate, therefore, acted without jurisdiction 
in issuing a search warrant. If so, all subsequent proceedings before the 
District Magistrate were also illegal and ultra vires. Further, the District 
Magistrate had no power to review his own previous order of the 12th 
June, 1897. Section 369 of the Code of Criminal Procedure lays down 
that no Court other than a High Court can alter or review its judgment 
after it is passed. The order of the 12th June, 1897, is in the nature of 
a judgment. It was made after both parties had been heard, and after a 
full consideration of the merits of the case. If it was wrong, the High 
Court alone could set it aside either on reference or in revision. Refers to 
Queen-Empress v. Fox (1). 

Rao Bahadur Vasudev J. Kirtikar, Government Pleader, for the 
Crown. — It is stated in the City Magistrate’s order for the [955] issue of 
a search warrant that information was actually laid before him of the 
commission of an offence. It is upon this information that he acted, as 
he had power to act under s. 191 of the Code of Criminal Procedure. 

It is true that there was no regular inquiry or trial pending before him 
at the time. But he need nob wait till an inquiry is held and witnesses 
are examined by the prosecution. If there is a complaint or information 
lodged before him, and he proceeds on such complaint or information to 
issue a searoh warrant under s. 96 of the Code, his acbion would be per- 
fectly legal and valid — Queen-Empress v. Mahant of Tirupati (2). As to 
the question, whether the Distriot Magistrate had power to review his 
own previous order, I submit that s. 369 of the Code applies to judgments 
of Criminal Courts, and nob to orders of the kind passed in the present 
case, relating to the retention or delivery of property suspected to be 
stolen. It is admitted that there was no inquiry, and no trial. There 
was, therefore, no judgment either convicting or acquitting the aocused. 
This being so, it was open to the Magistrate to reconsider his previous 
order, and pass a fresh one for the delivery of the property to the proper 
authorities. 

JUDGMENT. 

PARSONS, J. (after stating the facts as given above). — The applicant 
has now applied to this Court, and his counsel has called in question the 

(1) 10 B. 176. (3) 13 M. 18. 
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1897 legality of the whole of fche proceedings, and has contended, first, that the 
Bep. 27 . search warrant was issued by fche City Magistrate without; authority ; 2nd, 

that the search warrant issued was bad in form ; 3rd, that the search 

Criminal warrant only authorized fche seizure of what was suspected to be stolen 
Revision, treasure ; and 4th, that there was no power in the District Magistrate to 

order delivery to the foreign State of the property seized, or at any rate 

22 B. 949. fchafc t | l0 uower< if if, existed at all, only extended to what was reasonably 
suspected to be stolen treasure. We deal with fche first of these conten- 
tions only, as upon it we are able to dispose of fche case. 

The question that has to be decided is, whether fche City Magistrate 
had authority to issue fche search warrant in the present case.. The 
warrant purports to be issued under s. 96 of the [956] Code of Criminal 
Procedure. This section relates back to s. 94, and authorizes the issue 
of a search warrant by the Court for fche purposes of an investigation, 
inquiry, trial, or other proceeding under fche Code of Criminal Procedure 
by or before such Court as is expressly stated in s. 94. It is necessary, 
therefore, in order to justify the issue of a search warrant by a Magistrate, 
that there shall be some investigation, inquiry, trial, or other proceeding 
under the Criminal Procedure Code, pending before him. This is practi- 
cally the decision of the Madras High Court in Queen- Empress v. Mahant 
of Tirupathi (1) where fche Judges say that the Magistrate need not, 
before issuing a search warrant, wait until evidence has been recorded. 
He can act upon information which he considers credible, provided 
it is based upon a complaint, aod the complainant is examined upon 
solemn affirmation according to law. The form of a search warrant, 
No. VIII in sch. V, also makes this clear: ‘ whereas,” it says, 
” information has been laid (or complaint has been made) before me of 

the commission (or suspected commission) of the offence of and it 

has been made to appear to me that fche production of— —is essential 
to the inquiry now being made (or about to be made) into the saw 
offence.” The City Magistrate follows the wording of this form but as a 
matter of fact the wording he uses is inaccurate. No legal information 
had been laid before him of fche offence of stolen treasure of the Nawan 
Saheb of RadbaDpur having been brought to and kept at Ahmedabad. 
telegram is not information. The only information upon which a 
Magistrate can act under fche Code is set out in s 191. ’ 

complaint as to which see fche definition of complaint in s. 4 (a) land he 

provisions of s. 200. No complaint in the present 

Magistrate with a view to his taking action under fche Code . o ^ Onmin 

Procedure that the applicant had committed an offence. 

the Magistrate would have issued a summons for the attend » 

warrant for the arrest of che applicant. There was merely a requesfc fo 

search warrant on the strength of the telegram Secondly, it is a PO‘»ce 

report as to which see s. 173. There is no police report in the . presen* 
case. It is not [957] alleged that the Magistrate acted upon his 
knowledge or suspicion, which is fche third kind of information. 

Again, if we assume that there had been the fence cornet tedo 
bringing into Ahmebabad the treasure stolen at^anp . h f 
Magistrate was not holding any inquiry invest t'gatrQiD trial, o 
proceeding under the Code of Criminal Procedure m of it. 

only inquiry that was being made was being made atj^dhanpur^y_ 


(1) 13 M. 18. 
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Political authorities there. This is clear from the record and from the 1897 
order of the District Magistrate of the 12th June, wherein he says : “ As sep. 27. 

I understand that it is possible a prosecution will be instituted in British 

India.” For this reason, therefore, namely, that at the time of issuing CRIMINAL 
the search warrant there was no investigation, inquiry, trial, or other REVISION, 
proceeding under the Code of Criminal Procedure pending before ths *— — 

City Magistrate for the purposes of which the production of tbe articles 22 B - 949< 
seized was necessary or desirable, we hold that his order in issuing a 
search warrant was ultra vires and illegal, and we reverse it and all 
subsequent orders dealing with the property seized, and we direct the 
return of the whole of it to the several persons from whose possession it 
was taken. 

Ranade, J. — The applicant is a native Indian subject resident at 
Ahmedabad, and he was suspected of being concerned in the offence of 
theft and of receiving stolen property belonging to the Radbanpur State, 
which is subordinate to the Political Superintendent of Palanpur, and is 
now under British management. The Political Superintendent of Palanpur 
issued a warrant, under s. 11 of Act XXI of 1879, for his arrest and subse- 
quent surrender, and tbe warrant was sent to the District Magistrate of 
Abmedabai oo 7th May, 1897. Tbe applicant was arrested on 10th May, 
and subsequently admitted to bail on his undertaking to appear before the 
Radhanpur authorities to stand his trial. Five weeks before this arrest 
wa9 made, the City Magistrate of Ahemedabad had issued, on the applica- 
tion of the City Inspector of Police, a search warrant. The City Magistrate 
stated in his order that he had received certain information of the 
commission of an offence in regard to certain treasure belonging to the 
Radhanpur State, and that it was necessary for the [958] inquiry into the 
matter of this offence that a search should be made of applicant’s among 
other houses for books of account, &c. This warrant was issued on 30th 
March, 1897, and some property in cash and ornaments, aud books of 
account and other papers, were seized by the City Police. The City 
Magistrate asked the Radhanpur authorities to send some odg to re- 
cognise the alleged stolen property, but the applicant objected to his 
account books being so inspected, and tbe books were nob shown 
to the Radhanpur official. Then followed the applicant’s arrest and 
his release on bail. After this it was proposed to send the pro- 
perty found in the search 10 Radbanpur, but applicant again objected, 
and on the l3oh May the District Magistrate ordered the City Police 
Inspector that only such property, as was reasonably suspected to be 
stolen, should be sent to Radhanpur, and the rest retained at Ahmedabad. 

The Radhanpur official was nob able to identify any particular property to 
be stolen property, and asked for permission to examine the account books. 

On the 12th June, the District Magistrate, after issuing notice to both 
parties, passed an order refusing to send any of the property found in the 
search to Radhanpur. After the District Magistrate reviewed, suo motu 
his own order on 3rd August, 1897, and directed that the property should 
be sent to Radhanpur. 

It is this last order of which the applicant complains, and the chief 
grounds on whioh revision is sought are— (1) that the District Magistrate 
could not review his own order ; (2) and that the City Magistrate had no 
authority to issue the searoh warrant in connection with an inquiry or 
trial nob held in British India. 

The points in issue are thus (1) Whether the Distriot Magistrate 
oould suo motu. review his own order of tbe 12th June, and set it aside 

mi 
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22 B. 949. 


1897 in the way he has doDe ? (2) Whether the search warrant was properly 

Sep. 27. issued in this case ? On the first point I am inclined to hold that the 
" — District Magistrate had no cower to review his own previous order 

Criminal passe d on full inquiry, and after hearing both sides. It is true s'.' 369 
REVISION, only refers in express terms to judgments under Chap. XXVI, but it 

is clear that the principle laid down therein applies to fiual orders which 
are of the nature of a judgment. It has been expressly ruled that [959] 
an order for compensation is apart of the judgment. An order discharging 
a rule in detention cases under Chap. XXXVII is a judgment. Appeals 
from orders are expressly allowed under s. 89, or under s. 118. The 
power of revision is very strictly confined, and it is quite plain that the 
same considerations which prevent Subordinate Courts from altering 
their judgments on review, hold good in respect of final orders passed by 
them. If the District Magistrate in this case had returned the property 
to the applicant as the result of bis first order, it is plain he could not 
have compelled its reproduction. It was a mere accident that the 
property was retained in police custody, and so the second order could 
operate upon this property. The only course open to the District 
Magistrate was to make a reference to the High Court, and have his own 
first order cancelled if he thought that order was erroneous. 

This point, however, was not pressed by the counsel for the applicant, 
as he chiefly laid stress on the illegality of the original proceeding, whioh 
led to the issue of the search warrant. It thus becomes necessary 
to consider the second point noted above. The search warrant in the 
present case was admittedly issued under s. 96. The question to be 
considered is, whether the City Magistrate had authority to issue such a 
warrant ? I shall assume for the purpose of this argument that ss. 94, 96, 
which must be read together, apply to proceedings taken at the instance of 
political officers of Native States acting under the Extradition Act. 
It is plain, however, that before a Magistrate in British India can issue 
a summons under s. 94 or a warrant under s. 96, he must be satisfied in 
regard to certain points. There must be an* inquiry, investigation, trial, or 
proceeding under the Code by or before such Court or before a police 
officer, for the purposes of which the production of the document is 
desirable. There is nothing on the record of the case to show that there 
was any such inquiry or investigation under the Code going on in 
the City Magistrate’s Court or before the City Inspector at the time 
it issued the warrant. The arrest of the accused took place loog after 
the issue of the warrant. The Government Pleader, after the conclusion 
of the argument put in a paper whioh shows that the City Police 
[960] Inspector made what is called a complaint to the City Magistrate 
on or about 30th March. The Political Agent’s letter, dated 9th April, 
1897, however, shows clearly that it was not till that date that he made 
up his mind to make a specific charge against the applicant. It is, there- 
fore, not at all likely that the City Inspector could have made any specific 
complaint before the City Magistrate issued his search warrant on the 
30th March, 1897. He appears to have done this, as the warrant its 0 ** 
states, upon some vague information communicated by the police. Tha 
information did not relate soley to the applicant, but it prayed for a Genera 
search of a number of houses for the purpose of finding out evidenoe o 
be used hereafter in certain contemplated proceedings at Radhanpur. 
is quite clear that the issue of such a warrant at this ptage was c ear y 
ultra vires. It is not, therefore, necessary to disouss the further ques ion 
suggested by the points noticed by the JQisfcrict Magistrate in his con io 

1222 



XI.] BHANABHAI V. CHOTABHAI 22 Bom. 

orders of 12th June and 3rd August, 1897. I may, however, note 
that s. 8 of the Act of 1879 as also Rule 11 in the notification of March, 
1875, have obvious reference to the law and procedure to be followed by 
the Courts out of British India in dealing with British subjects who are 
made over to them for trial. The laws of British India are, as far as 
possible, to be followed in such trials. The rules of the notification of 
March, 1875, have no operation under a latter notification of October, 
1875, in respect of Native States directly administered by British offioers, 
such as Radhanpur now is. Neither the Act nor the Rules were intended 
to regulate the action of the regular British Courts in India, which 
must follow the Code of Criminal Procedure. In this view of the matter, 
I am inclined to think that the District Magistrate’s first order was 
correct in the circumstances of tbi3 case. We reverse both the orders 
and direct that the property should be returned to the applicant. 


22 B. 961. 

[961] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Banade. 


Bhanabhai ( Original Plaintiff), Appellant v. Chotabhai 
( Original Defendant), Respondent .* (21st September, 1897.] 

Civil Procedure Code ( Act XIV of 1882), s. 337 -A— Lunatic-Arrest of a lunatic in 
execution of a decree — Court’s power to order the arrest of a lunatic discretionary 
Lunacy a good ground for disallowing application for his arrest. 

Under the Code of Civil Procedure (Act XIV of 1882), a Court is not bound to 
order the arrest of a lunatic in execution of a decree passed against him. The^ 
power to order his arrest- is discretionary. 

The lunacy of a judgment-debtor is good cause within the meaning ol s. 337-A 
of the Code for disallowing an application for his arrest. 

APPEAL from the order of Rao Bahadur V. V. Paranjpe, First Class, 

Subordinate Judge of Surat. s e 

On the 9th April. 1895, plaintiff obtained an ex parte decree against. 

the defendant on the Original Side of the High Court. 

The decree was transferred for execution to the Court of the First 

Class Subordinate Judge of Surat. • - 

The decree-holder applied for the execution of the decree by the arrest, 

and imprisonment of the judgment-debtor. 

The Court issued a notice under s. 245-B of the. Code of Civil 
Procedure (Act XIV of 1882), requiring the judgment-debtor to show, 
cause why he should not be committed to jail in execution of the. decree.; 
‘ Thereupon the judgment-debtor's wife appeared in Court, and stated 
that her husband had been adjudged a lunatic under Act XXXV of 1858 
by the Joint Judge of Ahmedabad, and was, therefore, unable to pay the 

decretal amount. , 

The Subordinate Judge dismissed the application, holding that as 

the judgment-debtor was a lunatic, the application for his arrest and 

imprisonment could not be granted. 

Against this order of dismissal the decree-holder appealed to the 

High Court. 


mi 
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[962] Shivram V. Bhandarkar and N. G. Ghandavarkar , for appellant. 

Daji Abaji Khare, for respondent. 

oJUDGMENT. 

Parsons, J. — The Subordinate Judge was right in saying that the 
darkbast in the form in which it was presented to him, viz., against the 
judgment-debtor personally, could not be proceeded with, because the 
judgment-debtor had been declared a lunatic ‘under the provisons of 
Act XXXV of 1858, and his wife and father had been appointed 
managers of his estate and guardians of his person by the District 
Judge of Ahmedabad. Under the provisions, however, of s. 443 of the 
Civil Procedure Code, which are applied to the case of lunatios by 
s. 453, it wa9 the duty of the Court to have appointed a guardian for 
the suit for the lunatic. This we have done, and we have now to 
determine the question whether, under the Civil Procedure Code, a 
Court is bound to order the arrest of a lunatic in execution of a decree 
passed against him. We think that it is not. There is no provision 
of the Code which expressly exempts lunatics from arrest as there is 
in the case of women (245- A), but it is clear that the power to order an 
arrest at all is discretionary. Section 245-B allows the Court to issue a 
notice calling on the judgment-debtor to appear to show cause why he 
should not be committed to jail in execution of the decree. Section 337-A 
provides that on such appearance if it appears to the Court that the 
judgment-debtor is unable from poverty or other sufficient cause to pay 
the amount of the decree, the Court may make an order disallowing the 
application for his arrest and imprisonment. In the present case such a 
notice was issued, and the wife of the judgment-debtor appeared and 
showed the cause of her husband’9 lunacy and consequent inability to pay 
the amount of the decree, and the Subordinate Judge accepted this cause 
and rejected the darkbast We see no reason to interfere with this exercise 
by the Subordinate Judge of his discretionary powers. There ought never 
to have been a decree passed against the judgment-debtor personally. 
Had the Judge of the High Court on its Original Side been aware that the 
defendant had been declared a lunatic in March, 1895, he would not, in 
April, 1894, have passed an ex parte decree against the [963] defendant 
personally. It was by concealment of this fact that the decree-holder 
obtained the decree, and we are not disposed to assist him in the execution 
thereof. If there is any property of the lunatic in the hands of hia 
managers and guardians, he can proceed against that, but we think t a 
the lunacy of the judgment-debtor is good cause within the meaning o 
the Code for disallowing an application for his arrest. Authorities have 
been cited to us showing that, under the old English law, a lunatic oou 
be arrested. These are to be found collected in Phillips on puna 10 ' 
p. 37, but we do not think that they apply to this case which has o 
decided under the provisions of the Code of Civil Prooedura. We dismi 
the appeal with costs. 

. Appeal dismissed. 
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APPELLATE CIVIL. 


1897 

OOT. 4. 


Before Mr. Justice Parsons and Mr. Justice Ranade. 

Shet Kavasji Mancherji ( Original Defendant ), Appellant v. Dinshaji 
MANOHERJI {Original Plaintiff), Respondent .* [4th October, 1897.] 

Jurisd ic'ion —A ppea l— Administration suit-Suit filed in Second Class Subordinate 
Judge s Coxirt Decree in such a suit— Appeal jrom such decree to District Court- 
Practice— Procedure— Bombay Civil Courts Act (XIV of I860). 

The plaintiff filed an administration suit in the Court of a Subordinate Judge 
ofthe Second Class, valuing the relief claimed at Rs. 130. The Subordinate 
Judge found that the property in suit was worth over a lakh of rupees, that the 
liabilities came to Rs. 5,729, and that tbe defendant was indebted to tbe estate 

*” R i‘ 15,1 ? 9> He drew up a preliminary decree, directing ( inter alia ) 

that th6 defendant should pay this amount into Court within two weeks. 
Against this order the defendant appealed to the Dutriot Court. The District 
Judge returned the appeal for presentation to the High Court, on the ground 
that the subjeot-malter exceeded Rs. 5,000. 6 

Held, reversing the order of the District Judge, that the appeel lay to the 
District Court. 3 

[R., 6 0. C. 255 (258).] 


APPEL- 

LATE 

Civil. 

22 B. 968. 


Appeal from the decision of T. D. Fry, Acting District Judge of 
Ahmedabad. 

The plaintiff filed this suit for the administration of the estate of his 
deceased father Mancherji and for the recovery of his share of the property. 

[964] Plaintiff valued his claim at Rs. 130, and expressed his willing- 
ness to pay the court-fee on any larger amount that might be awarded to 
him. 

The suit wa3 filed in the Court of the Joint Subordinate Judge of the 
Second Class at Ahmedabad. 

The Subordinate Judge, after referring tbe case tc two Commissioners 
for taking accounts, found that the estate of the deceased Mancherji con- 
sisted of properties worth over a lakh of rupees that the liabilities amounted 
to Rs. 5,729, and that the defendant was indebted to the estate in the 
sum of Rs. 15,199. 

The Subordinate Judge thereupon passed an interlocutory order, 
directing the defendant to nay into Court the said sum of Rs. 15,199 
within two weeks. 

Against this order defendant appealed to the District Court. 

The Acting District Judge returned tbe appeal for presentation to 
the High Court, holding that the subject-matter exceeded Rs. 5,000. 

The defendant appealed from this order to the High Court/ 

G. H. Setalvad, for appellant. 

Wadia with Lallubhai A. Shah, for respondent. 


JUDGMENT. 

Parsons, J.— The suit out of which the present appeal arises, was 
brought for the administration of the estate of the deceased Mancberii and 

for the recovery of the Share of the residue ofthe property of the said 
“anoherji to whmh the plaintiff might be found entitled. The plaintiff 

valued the relief claimed at Rs. 130, expressing his willingness to pay 
oourt-fees on any larger amount that might be awarded to him The suit 
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was filed in the Court of a Subordinate Judge, Second Class, the value of 

the claim being within his jurisdiction. 

The Subordinate Judge on the 22nd March last recorded findings that 
the estate of Mancherji consisted of certain properties (the value of which 
admittedly is over a lakh of rupees), that the liabilities came to Rs. 5, 729, 
and that there was due to the estate by the defendant No. 1 a sum of. 
Rs. 15,199. and he drew up a kind of preliminary decree, one of the orders 
in which was that the defendant should pay this amount into Court within 
two weeks. [965] The defendant appealed against the decree to the 
District Court. The Judge of that Court passed the following order 
"I return this appeal for presentation to the High Court, holding that the 

subject-matter exceeds Rs. 5,000.” 

The Defendant has now appealed against this order, and he has also 
presented an appeal from the decree to this Court, and we have either in 
our appellate or revisional jurisdiction to determine whether the appeal 
lies to the District Court or to the High Court. We have no doubt that it lies 
to the District Court. Section 8 of the Bombay Civil Courts Act, 1869, 
enacts that “ except as provided in ss- 16, 17 and 26, the District Court 
shall be the Court of appeal from all decrees and orders passed by the 
Subordinate Courts from which an appeal lies under any law for the time 
being in force.” Sections 16 and 17 refer to Assistant Judges. Section 26 pro- 
vides that “In all suits decided by a Subordinate Judge of the First Class m 
the exercise of his ordinary and special original jurisdiction of which 
the amount or value of tbe subject-matter exceeds five thousand rupees, the 
appeal from his decision shall be direct to the High Court.” The present 
is not a suit decided by a Subordinate Judge of the First Class. It is 
decided by a Subordinate Judge of the Second Class. The District Cour 
is, therefore, the Court of appeal from a decree or order passed in it. 

Tbe principle of the ruling in Ibrahimji v. Bejanji (l) has apparently 
been accepted by another Division Bench of this Court: see Gangadhar 

v. Vinayaki 2). I have some doubt of its correctness, and would point 

out what seems to me an anomaly, viz. y that though a plaintiff is a owe 
to place any value he pleases on his claim in order to select the forum in 
which he may file his suit, the permission does not extend beyond decree, 
the forum of appeal being governed not by that value but bv 0 v * 
decreed. No difficult arises when the suit is filed in the Court or 
Subordinate Judge of the First Class, and he passes a decree for a sum 
exceeding Rs. 5,000, but a difficulty may arise when in a suit value 

at above Rs. 5,000 he passes a decree for a less sum and when, as do . 

the suit is filed in the Court of a Subordinate [966] Judge of ' the ' £ i 
Class, who 96 jurisdiction is limited to claims not exceeding s. ’ 
value, the question will be sure to arise whether he can pass any 
or order for a sum exceeding that amount. We have no , o » 

to deal with these questions. . . . onnaa .\ and 

We reverse the order of the District Judge returning all 

direct him to admit it and dispose of it according to law. 

coats in this appeal costs in the cause. _ , flli . 

Ranade, J. — In this case the responded s counsel raised ^ & 

minary objection that the order passed by the Distnct Judg ^ 
decree, and no appeal lay therefrom. The rulings (*>\ . Bindeshri 
support this contention — Mahabar Singh v . Behan Lai ( thiM 


Chaubey v- Nandu (4). 


-Mahaoar amgn v. ' " fc v,i 0 

Appellant’s pleader did not m uch cootett W 

(4) 3 A. 456. 


(2) P.J. (1896), p. 417. . (3) 13. A. 320. 
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p°mt, and in fact asked that Court to interfere in its extraordinary 
jurisdiqtiQn. We think this is a fit case for the exercise of that jurisdic- 


• ***?" * ,dge has refcurDed appeal filed before him on the 

gtound that he had no jurisdiction to entertain it, as the value of the 
subject-matter exceeded Rs. 5,000. This value, however, has not been 
determined yet finally by the Subordinate Judge. He has only passed 
what is virtually a preliminary order, and the value of Ardesir’s share has 
yet to be determined. As the original suit was valued at Rs. 130, and was 
tried by a Subordinate Judge of the Second Class, no appeal lies to this 
■Court. Section 26 of Act XIV of 1869 is quite clear upon this point. We 
understand that the District Judge had heard other appeals from previous 

orders passed in this case, and that his orders were confirmed on second 
appeal. 

We must reverse the order of the District Judge, and direct him to 

Admit the appeal on his file, and dispose of it according to law. 
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Order reversed. 


22 B. 967. 

[967] APPELLATE CIVIL. 

Before Sir C. F. Farran , Kt:, Chief Justice and Mr. Justice Candy. 


BAPUJIRAO AND ANOTHER ( Original Defendants ) , Appellants v. Fate- 
SING Shahaji Bhosle ( Original Plaintiff), Respondent. * 

[10th December, 1896 and T4th October, 1897.] 

■Civil Procedure Code l Act XIV of 1882). s. 331— Execution— Resistance to execution by 
third party— Such party may prove title against the decree-holder— Possession- 
Evidence — Burden of proof . 

The plaintiff had obtained a deoree for possession of certain land against his 
tenant Bayaji. On proceeding to exeoute his decree he was obstructed by the 
defendants. He, therefore, filed a olaim against them for possession under s. 331 
of the Civil Procedure Code (Aot XIV of 1882) which was duly registered as a suit! 
The lower Court found as a fact that the plaintiff through his tenant Bayaji had 
been in possession of the land. The defendants pleaded that the land had belonged 
not to the plaintiff but to one Jotyaji.on whose death they were entitled to it? 

• Held, that in a proceeding under s. 331 of the Civil Procedure Code where 

possession is shown to have been with the plaintiff, the defendants are not, with- 
out showing title in themselves, at liberty to impeaoh the plaintiff’s title, or to 
set up a jus tertii. The onus of proving a better title than the plaintiff’s rests 
with them, and they may prove their title as a defence. 

C*., 37 A. 417-2 A.L.J. 26 = A.W.N. (1905) 20; Appr., 25 B. 478.] 


' SECOND appeal from the decision of T. D. Fry, Assistant Judge of 
fiatara, reversing tbe decree of Rao Sabeb K. H. Kirkire, Subordinate 
Judge of Kbatav. 

■ Proceeding in execution under s. 331 of the Civil Procedure Code 

(Aot XIV of 1882). 

1 . The plaintiff had obtained a deoree for possession' of certain land 
Against his tenant Bayaji. 

' 'On proceeding to exeoute his deoree he was resisted by the defendants, 
who alleged that they were entitled to the land as the nearest- heirs of the 
last owner, one Jotyaji. v , 


* 

I 


* Second Appeal No. 414 of 1896. 
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The plaintiff thereupon hied an application against these defendants 
to remove the obstruction, &c. This application was, under s. 331 of 
the Civil Procedure Code (Act XIV of 1882), registered as a suit. On 
investigation the Subordinate Judge dismissed the suit, holding that the 
plaintiff’s title was not proved. 

On appeal the Judge held that the plaintiff was in possession of tho 
land as against the defendants, and that they had failed to [968] prove & 
better title than the plaintiff. He, therefore, reversed the decree and 
awarded the claim. 

Defendants preferred a second appeal. 

Balaji A. Bhagvat , for the appellants (defendants). 

Gcniqaram B. Rele, for the respondent (plaintiff). 


JUDGMENT. 

FARRAN, C. J. — It is found as a fact by the Assistant Judge in this 
case that Bayaji was the tenant of the plaintiff and that the plaintiff 
through his said tenant had been in possession of tbe land in suit (which 
is deshinukhi vatan) for a long time claiming to hold under an alienation by 
one Jotiyajirao. This possession for the purpose of s. 331 of the Civil 
Procedure Code is, as held by the Assistant Judge, as good as aotual 
possession — Bkyrub Sircar v. Sham Manjee (1). 

The plaintiff obtained a decree for possession against his tenant 
Bayaji, but when he proceeded to execute it he was obstructed by the 
present defendants. He accordingly filed an application against them, 
which was registered as a suit under s. 331 of the Civil Procedure Code, to 
remove the obstruction and to recover possession. 

We agree with the Assistant Judge that in such a suit, when posses- 
sion is shown to have been with the plaintiff, the defendants are not, 
without showing title in themselves, at liberty to impeach the plaintiff’s 
title, or to set uo a jus teritii. The only successful defence, which they 
can urge, is that they are tbe owners of the laud, or, as the Assistant 
Judge puts it, the onus of proving abetter title than the plaintiff’s will 
rest upon them — Rakhal Churn v. Watson £ Co.( 2). If, however, the 
Assistant Judge meant to go further and say that, even if the defendants 
in such a case are in a position to prove that they are at time of suit 
brought entitled to the land, such a defence is not open to them, we oan- 
not assent to that view. It is contrary to the ruling in MoulakhanV . 
Gorikhan{ 3), which, in our opinion, correctly expresses the law upon this 
subject. The suit under s. 331 is to be tried in tbe same manner as if a 
suit had been instituted [969] by the decree-holder against the claimant 
under tbe provisions of Chapter V and is to have tbe same consequences. 

Tbe following passage in the judgment of the Assistant Judge leads 
us to doubt whether he considered that it was open to the defendants to 
effectually defend themselves by showing that on Jotyaji’s death the laud 
reverted to them as his nearest bhaubands, notwithstanding the alienation 
by Jotyaji to tbe plaintiff. “ In this suit the plaintiff is iu the advanta- 
geous position of having obtained a decree against Bayaji for poswssioa 
of the land and, as remarked above, if it is proved that plaintiff or Bayap 
was in possession as against the defendants, tbe onus of proving 
title will rest upon the latter, who will not be allowed to assail pla*uti , 
original title. That title can only be assailed by one suing plamtin ft fr 
not by those who are merely obstructing him in the execution of a decree,. 


(1) 15 W. R. 70. 


(3) 10 0. 50. 
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Before us it is alleged that the defendants on the death of Jotyaji, 
■who was in the position of a life-tenant, succeeded to the deshmukhi vatan 
land in dispute as his nearest bhaubands. To enable us effectually to 
dispose of the appeal we send down the following issue : — 

“ Are the defendants, as the nearest heirs of Jotyaji, entitled to succeed 
to his deshmukhi vatan property” ? 

Finding to be certified within two months. We adopt this course as, 
if they are, the determination of the present suit against them would be a 
bar to their hereafter asserting their claim to the land in that right — 
Moulakhanv. Gorikhan (1). 
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Issue sent down. 


The Assistant Judge having recorded a finding in the negative on the 
issue sent to him for trial, the High Court on the 14th of October, 1897, 
confirmed the decree appealed from, with costs. 


22 B. 970. 

[970] CRIMINAL REFERENCE. 

Before Mr Justice Parsons and Mr. Justice Ranade. 


In re Bholashankar.* [13th October, 1896.] 

pAnohnama— Refusal to attend in order to make a panchnama— Police— Bombay Dis- 
trict Police Act (Bom. Act IV of 1890), s. 53, els. 2, and 65. 

The acoused refused lo attend to make a panchnama regarding an obstruction 
to a public road caused by a grain-dealer by keeping bis grain bags on tbe road. 
He was thereupon convicted under 8. 53, ol. (2), and s. 65 f of the Bombay 
District Police Act (B<m. Act IV of 1890). 

Held, that the conviotion was illegal. Non-attendance to make the pane} i- 
nama in question was not an oSence punishable under the Police Act. 

REFERENCE under s. 438 of the Code of Criminal Procedure (Act X 
of 1882). 

The accused was prosecuted for refusing to attend to make a panch- 
nama regarding the obstruction to a public road caused by one Bhau 
Budmal by keeping bis grain bags on the road. 

The Second Class Magistrate of Karmala convicted the accused under 
ss. 53, ol. (2), and 65 of the Bombay District Police Act (Bom. Act IV 
of 1890), and sentenced him to pay a fine of Rs. 3. 

The District Magistrate of Sbolapur, being of opinion that the act of 
the accused did not amount to an offence under the Police Act, referred 
the oase to the High Court. 

The reference was heard by a Division Bench (Parsons and Ranade, JJ.) 

There was no appearance for tbe Crown or for the accused. 


% 


(!) 14 B. 627. 

• Criminal Reference No. 105 of 1896. 
f Bombay Distriot Police Aot (Bom. Aot IV of 1890) 

Section 63, cl. 2 ; — “ All persons shall be bound to oonform to the reasonable direc- 
tions of a police officer given in fulfilment pf any of the said duties. ” 

Section 66 : — “ Whoever .... (6) opposes or fails to oonform to any 
direotion given by the police under s. 53 . . . . shall be punished with fine whioh 

may extend to fifty rupees, ” 


1229 



22 Bom. 971 


INDIAN DECISIONS, NEW SERIES 


1896 


JUDGMENT. 


[YoL 


Oct. 13. 

Criminal 

Refer* 

ENCE. 

22 B. 970. 


Per Curiam. — There appears to be do obligation on any person to 
attend to make 9ucb a panchnama as the one in question. Certainly non- 
attendance would not be an offence punishable under s. 53 (2) or s. 65 of 
the Police Act (IV of 1890). 

The conviction under these sections is illegal, and we reverse it and 
the sentence. 


22 B. 971. 

[971] APPELLATE CIVIL. 

Before Sir G. F. Farran , Et., Chief Justice , and Mr. Justice Candy. 


Gopal Gundapa Naik [Original Plaintiff ), Applicant v. 

Vishnu Krishna Naik ( Original Defendant ), Opponent .* 

[9th November, 1897.] 

Civil Procedure Code (Act XIV of 1882), ss. 58, 62, 63, 64 — Plaint registered — Copy 
extract from account books annexed— Books of account not produced for confirmation 
—Penalty for non-production of books — Practice— Procedure. 

On the 14th April, 1897, a plaint was presented and was numbered and 
registered as a suit. Annexed to it was a copy of an extraot from the plaintiff’s 
account books. The matter was adjourned to the 2nd June, 1897, for tbe 
production of the account books, in order that the copy might be oompared and 
verified. On that day neither the plaintiff nor his pleader appeared with the 
books, whereupon the Subordinate Judge rejected the plaint, holding that no 
summons could be issued unless the oopy extract annexed to the plaint was 
found to be correct. 

Held (reversing the order) that the plaint having been registered on the 14th 
April, summonses ought to have been issued on the 2nd June. There was na 
provision in the Civil Procedure Code (Act XIV of 1882) justifying the rejection 
of the plaint. The penalty which the plaintiff incurred for nnt producing bis 
original accounts was that prescribed in s. 63, viz., not being able to put in that 
acoount without the special leave of the Judge. 

Application under the extraordinary jurisdiction of the High Court 
(s. 622 of the Civil Procedure Code, Act XIV of 1882) against the ordeij 
of Rao Bahadur Gangadhar V. Limaye, First Class Subordinate Judge of 

Belgaum, in Small Cause Suit No. 279 of 1897. 

On the 14th April, 1897, being the last day of the sitting of the Court 
before the summer vacation, the plaintiff presented a plaint to recover tbe 
balance due on an account. Annexed to the plaint was a copy o an 
extract from plaintiff's account books. The plaint was duly numbere 
and registered under s. 58 of the Civil Procedure Code and the ma e 
was adjourned to the 2nd June, 1897, which was the fir9t day of si in 
after the vacation, for the production of plaintiff’s acoount books m or 
that the annexed copy might be compared with the books (s. o ). 
that day neither the plaintiff nor bis pleader being present m Oo Q * , , 
the account books, the Subordinate Judge [972] rejected the plain , 
ing that no summons could be issued to the defendant unless t e cop 
the extract from the books was found to be correct after rfc ^ 

the books themselves. Subsequently the plaintiff applied to e o ' 
have the suit placed on the file on tbe ground that he had been pre 


• Application No. 139 of 1897, under the Extraordinary Jurisdiction. 
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by illness from attending the Court on the 2nd June and that his pleader 
was not bound to be present on that day as it was not the day of hearing. 
The Court rejected the application. 

The plaintiff, therefore, applied to the High Court under its extra- 
ordinary jurisdiction, and contended that the order dismissing the suit 
was not warranted by any provision of the Civil Procedure Code (Act 
XIV of 1882), and that the Judge bad no jurisdiction to make it. A rule 
nisi having been issued calling on the defendant to show cause why the 
suit should not be restored to the file. 

Balaji A. Bhagvat, for the plaintiff, appeared in support of the rule. 

There was no appearance for the opponent (defendant) to show cause. 
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JUDGMENT. 

FaRRAN, C. J. — In this case there has apparently been no contuma- 
cious refusal by the plaintiff to produce his books, and there is no direct 
provision of the Code, that we can find, which justifies the action which 
the Subordinate Judge has adopted. The plaint having been registered 
under s. 58 on the 14th April, the Subordinate Judge ought, on the 2nd of 
June, to have issued summonses. The penalty which the plaintiff incurred 
for not producing his original account on that day is that prescribed by 
s. 63, viz., not being able to put in that account without the special leave 
of the Judge. 

We set aside the order dismissing the suit, and direct that the Subor- 
dinate Judge do issue summonses under s. 64, and proceed with the 
hearing of the suit in due course. Costs, costs in the cause. 

Order set aside. 


22 B. 973. 

[973] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Ranade. 


Bai Nani {Original Defendant)* , Appellant v. Chunilal 
( Original Plaintiff), Respondent .* [22nd November, 1897.] 

Hindu law— Adoption— Adoption of her brother's son by a Hindu widow— Validity of 
such adoption. 

Under the Hindu law a widow may adopt bee brother’s son. 

[F., 27 A. 417 = 2 A.L.J. 36 = A.W.N. (1905) 20 ; R., 24 B. 473.] 

Second appeal from the decision of T. D. Fry, Joint Judge of 
Ahmedabad. 

The plaintiff sued as the adopted son of Jevahankar Utamram to 
establish his title to the certain cash allowance annually received from 
the Government treasury of Daskroi. 

Jeysbankar, l the original recipient of the cash allowance, was a Brah- 
min. He died io.1881, leaving two widows and a daughter, the child of thfe 
senior widow, who was tbe defendant in the present suit. 

On Jeysbankar’s death the allowance was transferred to the name of 
bis elder widow. 


* Seoond Appeal, No. 682 of 1897. 
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On 9fch October, 1892, the elder widow died. Thereupon the allowance 
was entered in the name of the younger widow and was paid to her. 

On the 29th May, 1891, the younger widow adopted the plaintiff* 
who was her brother’s son. 

The younger widow died on 17th February, 1895. Thereupon the 
allowance was entered in the name of the defendant (the daughter of the 
elder widow) and was paid to her. This led to the present suit. 

The defendant pleaded {inter alia) that the plaintiff’s adoption was 
illegal and invalid (1) because he was the brother’s son of his adoptive 
mother, and (2) because the adoption was made from corrupt and capri- 
cious motives with the object of defeating the defendant’s rights of 
succession and inheritance to her father’s estate. 

The Court of first instance rejected the plaintiff’s claim, holding that 
the adoption was made from improper motives forthe [974] purpose of 
injuring and defrauding the defendant, and that the plaintiff’s adoption 
(being the adoption by a sister of her brother’s son) was invalid under the 
law of the Mayukha, which was the paramount authority in Gujarat. 

This decision was reversed, on appeal, by the Joint Judge of Ahme- 
dabad. He held, on the authority of Sriramulu v. Ramayya (l), that the 
plaintiff’s adoption was not invalid under the Hindu law. He allowed 
the plaintiff’s claim. 

Against this decree the defendant appealed to the High Court. 

Ganpat Sadashiv Rao, for appellant. — The question is, whether an 
adoption by a. sister of her brother’s son is valid under the Hindu law. 
The Dattaka Mimansa (s. 4, pi. 33 and 34) lays down that such an adoption 
is invalid for the same reason that a sister’s son cannot be adopted by a 
brother. The principle of adoption is that the son adopted should be the 
“ reflection of a son.” The rule originally laid down was accordingly 
that a legal marriage must be possible between the adopter and the 
the mother of tbe adoptee. This rule was afterwards extended so as to 
cover a case like the present. And it was laid down that a legal marriage 
should also be possible between tbe adoptive mother and the natural father 
of the adopted son. See West and Biihler’s Digest, p. 1032. The respon- 
ses of the Shastris quoted at p. 1033 of the Digest show that a 
Brahmin widow is not allowed by tbe Vyavahar Mayuka to adopt a 
brother’s son. In Girioiva v. Bhimaji (2), West, J., refers to the objection 
that might be taken to the validity of such an objection. Battas Kuar v. 
Lachman Singh (3) is a direct authority. It lays down that a widow 
cannot affiliate a brother’s son. See also Daqumbaree v. Taramonee re- 
ferred to in F. MacNaughten’s Hindu law, p. 170. The lower Court relies 
on Sriramulu v. Ramayya (l), but that case is not in point, as there the 
adoption was made not by a widow, but by the adoptive father. 

[Parsons, J. — Suppose the plaintiff had been adopted by Jeyshankar, 
would the adoption have been illegal ?J 

[975] No. Jeyshankar was competent to adopt the plaintiff, because 
he could have legally married plaintiff’s natural mother. 

[PARSONS, J. — Suppose the adoption had been made by Jeyshan- 
kar’s senior widow. Would the adoption have been valid ?] 

I admit that in that case also the adoption would have been va i • 
and for the same reason, namely, that a legal marriage was P® 931 0 
between the senior widow and the real father of the adopted son. Bu no 

(1) 3 M. 15. (2) 9 B. 58. (3) 7 N. W. P. 117. 
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legal marriage could possibly take plaoe between the junior widow and 1897 
her own brother. It is on this ground we contend that the plaintiff’s Nov. 22. 
adoption by the junior widow is illegal. 

Goverdhan M. Tripatki , for respondent. — It is conceded that the APPEL- 
plaintiff’s adoption would have been perfeotly valid, if it had been made LATE 

by Jeyshankar himself. If so, why should the adoption be invalid when GlVIL. 

made by his younger widow? The widow did not adopt to herself, but to 
him. She acted under an implied authority from him. And if he was 22 B. 973. 
competent to adopt the boy, she was equally so. No doubt, it is now a 
well-established rule of law that the boy to be adopted must be one whose 
natural mother the adopter could have legally married ; and according to 
this rule the daughter’s son or sister's son is not eligible for adoption. 

But there is no foundation, in law, for the proposition that a legal marri- 
ago must also be possible between the adoptive mother and the natural 
father of the adopted son. The Dattaka Mimansa has been cited in sup- 
port of this rule. But there is not a single text to support the statement 
in the Dattaka Mimansa. On the contrary both Mr. Mandlik and Mr. 

Mayne refuse to accept Nanda Pandita’s authority on this point, and 
pronounce in favour of the validity of the adoption by a sister of her 
brother’s son : see Mandlik’s Hindu law, pp. 479 — 481, and Mayne’s Hindu 
Law, s. 125. The case of Sriramuhc v. Ramayya (1) is conclusive on 
this question. It shows that there is no prohibition, in law, to the adop- 
tion of a wife’s brother’s son. Even if there were any prohibition, it is 
directory, not mandatory. 

JUDGMENT. 

ItANADE, J. — The adoption of the respondent-plaintiff in this case 
was questioned in the lower Courts on various grounds, but, [976] in the 
appeal before us, the only ground on which its validity was disputed had 
reference to the fact that the respondent was the son of the brother of the 
adoptive mother, Bai Diwali. It was admitted that the adoption was made 
by the widow to continue the line of her husband Jeyshankar* who could 
have contracted a valid marriage with the natural mother of the respond- 
ent. It was further conceded by Mr. Rao, the appellant’s pleader, that if 
Jeyshankar had adopted the respondent, no valid objection could have been 
urged on this ground. It was, however, contended that Jeyshankar’s 
widow could not validly receive in adoption her own brother’s son, because 
of her natural relationship to her brother, for the same reason in fact that 
Jeyshankar could not have validly adopted his own sister’s son. 

The question thus raised is one which has never been formally decid- 
ed in this Presidency. There was indeed an incidental reference made to it 
in the judgment of West, J., in Girioioav. BhimajiiZ). The boy whose adop- 
tion was in dispute in that case was the son of the brother of the adopting 
widow, but no objection was taken on that ground to the validity of the 
adoption, presumably because the case arose in the Southern Maratha 
Country, where the prohibition of the adoption of daughter's and sister’s 
son is not universally in force. As the present case comes from Gujarat, 
this reason does not hold good, and the appellant's pleader contended 
that Mr. Justice West’s dictum was an argument in his favour. He also 
relied upon the ruling in Battas Kuar v. Luchman Singh (3) in which 
the adoption of her brother’s son by a widow was held to be invalid. 

On the other side, much reliance was placed on a ruling of the Madras 
High Court in which it was laid down that the adoption of a wife’s 

(1) 3 M. 16. " ’ (2) 9 B. 58. (3) 7 N.W.P. 117, 
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brother’s son wa3 not invalid — Sriramulu, v. Ramayya (1). These were 
the only decided cases cited on either side in the course of the argument 
before us, which have a direct bearing on the point more immediately 
under consideration. Mr. Justice West’s opinion is, however, only an 
obiter dictum. As regards the Allahabad case, it appears from the 
judgment of the Chief [977] Justice of Allahabad in Bhagwan Singh v. 
Bhagwan Singh (2), that the adoption referred to in Battas Kuar v. Lack- 
man Singh (3) was held to be invalid because the widow had adopted the 
boy without any authority from her husband. In the Madras case above 
referred to, the adoption was not made by a widow, but by the adoptive 
father, and it is conceded in this case that if Jeyshankar had adopted 
the respondent, no objection could properly have been urged. It will be 
thus seen that the three cases cited are not much in point, and we must 
decide the present dispute on a general consideration of the nature and 
force of the alleged prohibitions based on near relationship in the matter 
of adoption. 

There is a general unanimity among the authorities that there is 
nothing in the Smriti texts, or in the commentaries of Mitakshara and 
Mavukha, chiefly in force in Gujarat, which suggests any such particular 
limitation in the matter of adoption. 

The prohibitions based on near relationship had their origin chiefly 
in the Dattaka Mimansa, a work of Nanda Pandita, who relied solely 
upon the texts of Shaunaka and Sakala. The originals with translations 
of the3e texts will be found in Rao Saheb Mandlik’s work, as also in the 
elaborate judgments of Banerji, J., one of the dissenting Judges, and of 
the Chief Justice and a majority of the other Judges, in the Allahabad 
Full Bench case referred to above. These original texts expressly lay down, 
among negative prohibitions, the cases of the daughter’s son, the sister’s 
son, and the son of the mother’s sister, as ineligible for adoption in the 
case of the three higher castes of Hindu society. Nanda Pandita further 
enlarged their scope by analogical reasoning, and expressed an opinion 
that for the same reason that a brother could not adopt his sister’s son, a 
sister could not adopt a brother’s son. It is on this latter extension of 
the prohibitive texts that the contention of the appellant is based, and we 
have now to see how far this extension can be accepted as legitimate, and 
allowed weight not merely as directory, but as a mandatory rule. 

[978] In so far as daughter’s and sister’s sons are concerned, it is 
now too late on this side of India to raise the question which has been 
solemnly settled for the three higher castes by this Court in a series of deci- 
sions — Gopal v. Hanmant (4), Bhagirthibai v. Radhabai (5), and other- 
wise for the Shudra caste in Ganpatrao v. Vithoba (6), LaJcsmappa v. 
Ramava (7). 

These rulings indeed cover not only the case of the sons of daughters 
and sisters, and mother’s sister, but also of any other woman whom the 
male adopter could not by reason of propinquity marry. This enlargement, 
however, does not cover the present case which falls under the extension 
of the analogy of the male adopter to hisswidow as suggested by Nanda 
Pandita. As far as sister’s son, and daughter’s son, and mother’s sister s 
son are concerned, Nanda Pandita had the authority of express texts to 
support him, and his remarks in respect of them furnished only the reason 
of the rule. In respect of the further extension of the prohibition to the, 


(1) 3 M. 15. {2) 17 A. 294. 

(4) 3 B. 273 = 6 B. 107. 

(6) 4 B. H. 0. R. A, O.J. 130. 


(3) 7 N. W. P. 117. 
(5) 3 B. 298 N. 

(7) 12 B. H. 0. R. 364. 
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near relations of the adopting widow, there is no such textual authority, 
and the commentator cannot legitimately claim the functions of the Smriti 
writers. 

Mr. Jutice Muttusami Ayyar, in the Madras case cited above, has very 
properly observed that there is no foundation in the text of Shaunaka or 
Sakala, on which Nanda Pandita relies, for the rule he seeks to draw from 
it, namely, that the adopting mother must also be a person who might 
have legally married the natural father of the adopted boy. The rule only 
requires that marriage should be possible between the person for whom 
the adoption is made, and the natural mother of the adopted boy — Minak - 
shi v. Ramanada (1); China Nagayya v. Pedda Nagayya (2). The extension 
sought to be given by Nanda Pandita in the Datfcaka Mimansa, and 
after him by the author of the Dattaka Chandrika, is clearly far beyond 
the scope of a commentator’s functions ; and unless such an extension has 
secured general adherence in the general consciousness or the habits and 
practices of the people, British Courts of justice, administering Hindu 
law, are not bound to give effect to it as part of the general law — Collector 
of Madura v. Moottoo Ramalinqa (3). 

[979] The logical unsoundness of the particular reasons assigned by 
Nanda Pandita for the view enunciated bv him, is discussed at great 
length by the Chief Justice of Allahabad, who has in this matter largely 
endorsed the comments made by Rao Saheb Mandlik in his work. 

For the purposes of the present appeal, it seems unnecesary to go into 
the question of the authority of the two works on adoption, the Dattaka 
Mimansa and Chandrika. Allowing them the full weight claimed for 
them.it is clear that they must be treated as only declaring the law, and 
not making it ; and on this basis there is no ground for accepting the 
•extension of the prohibition proposed by them to the widow’s relations 
when it is not supported by express texts of the Smriti writers. 

It must also be borne in mind that the adoption in this case was 
made by the widow to Jeysbankar, and uot to herself. She acted under 
an implied authority from her husband. This husband had two widows, 
the eider and the younger Diwali. It must be a very far-fetched con- 
struction of the law which would permit the husband or the elder widow 
to make a valid adoption of the respondent, while denying this same 
validity to the act of the younger widow, solely because the boy’s natural 
father happened to be her brother. 

The Calcutta High Court has for similar reasons discouraged an 
extension of the principle of exclusion in another direction, when it was 
sought to hold that a grand-nephew could not be adopted as a son, because 
of the rule requiring the adopted son to be a reflection of a natural born 
son — Baran Chunder v. Burro Mohun (4). 

Lastly, it deserves notice that, for the reasons which led their Lord- 
ships of the Privy Council to rule in Srimati Uma v. Gokoolanund ( 5) 
that the positive restrictions laid down by Nanda Pandita were only 
directory and nob prohibitive, even if this extension to the widow’s near 
.relations were permissible, the restriction would be at bast directory only, 
and not mandatory, proper to be observed, but nob obligatory and 
enforceable as positive law. 

For these several reasons, we disallow the contention raised in this 
.appeal and confirm the decree of the District Court with costs. 

Decree confirmed. 

(1) 11 M. 49. (2) IM. 62. (8) 12M.I-A. 3y7 (436j. 

(4) 6 0. 41. (5) 5 I.A. 40. 
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[980] CRIMINAL REFERENCE. 

Before Mr. Justice Parsons and\Mr. Justice Ranade. 


ence. Municipality of Bombay v. Sunderji.* [1st December, 1897.1 

22 B. 980. Municipality- Bombay City Municipal Act (Bom. Act 111 of 1888), s. 461 (d)-By- 

law— By-law restricting the height of buildings on a site previously built upon — 
Validity of such by law. 

The Municipality of Bombay has power under s . 461, cl. ( d ) (1) of Bombay 
Act III of 1868 to make a by-law restricting the height of a new building erected 
on a site which has been previously built upon. 


This was a reference under s. 432 of the Code of Criminal Procedure 
(Act X of 1882) by W. R. Hamilton, Acting Chief Presidency Magistrate* 
The following are the material clauses of the reference : — 

One Sunderji Shivji has been charged under s. 353 of the Municipal 
Act for not carrying out the orders with reference to the height of his 
building. It appears he had pulled down an old building and has rebuilt 
it to one and half times the width of the street on which it abuts. He was, 
therefore, ordered to reduce the height. 

2. The road is 25 feet 2 inohes wide and the height of the house 
is 60 feet 7 inches (39’ 3” + 21’ 4”). 

3. Section 461 (d) of the Municipal Act (Bom. Act III of 1888) 
empowers the Corporation to make by-laws to regulate 4 the provision and 
maintenance of sufficient open space, either external, or internal, about 
buildings to secure a free circulation of air and of other means for the 
adequate ventilation of buildings.’ 

4. The by-laws published in the Government Gazette of the 3rd 
August, 1892, provide as follows : — 

30. A person who shall erect a new building which abuts on a 
street of less than 50 feet in width or any part of which is within a 
distance of half the width of such street from a street of less width than 
50 feet, shall not without the written permission of the Commissioner 
erect such building to a greater height than one and a half times the width 
between the point [981] at which such building approaches nearest to the 
street and the opposite side of such street.’ 

“ 5. The accused is charged with an infraction of this by-law. His 
solicitor contends that the by-law is ultra vires , because s. 461 id) dees 
not give any power to regulate the height of a building. It does give 
power to secure sufficient open space round about a building, but it 
gives no power to restrict its height. The height is expressly regulated 
by s. 348 (c), which restricts the height to one and a half times the width 
of the street it abuts on when the street is of a less width than 50 
feet. And this s. 348 applies to buildings newly erected on any site 
previously unbuilt upon, and it is implied that rebuilding on a site previ- 
ously built upon cannot be restricted as to height. So that if a man had 


• Criminal Reference No. 106 of 1997. 

(1) 8ection 461, cl. (d) provides — 

“ The Corporation may from time to time make by-laws, not inconsistent with 
this Aot, with respeot to the following matters (namely), 

(d) The provision and maintenance of sufficient open Bpaoe, either external or 
internal, about buildings to qeoure a free oiroulafcion of air, and of other means for 
the adequate ventilation of buildings. 
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a house 100 feet high he might pull it down and rebuild it 100 feet high, 1897 
although it may be in excess of the height of l£ times the width of a Dbo. 1. 

narrow street. * r 

“ 6. It was also argued that the height of the front part of the CRIMINAL 

building is only 18 inches more than the l£ times the width of the road, Refer- 
and that all the Municipality can insist upon (if they have the power eN0E. 
under the by-law) is to reduce that height by 18 inches. — 

“ 7. The house then goes back 13 feet where there is an open 22 B. 9B0. 
terrace and rises by 21 feet 4 inches. It is contended that the by-law, if 
valid, does not apply to this part of the building, which in fact is distant 
from the street by 13 feet, which is more than half the width of the street. 

“ 8. The solicitor for the Municipality contends that the by-law 
is not ultra vires. Section 348, he argues, applies to buildings on 
new sites. Whereas this is a building on an old site. The by-laws 
can regulate the height of buildings on old sites, and secure air to 
the neighbouring buildings by limiting the height. If houses could be 
built to any height, they would seriously interfere with the ventilation of 
smaller houses and the access of air to them. The words sufficient 
open space ’ apoly to the space above a building as well as to the space 
on the sides. The same object is secured in the model by-laws of the 
Local Government Board in England (Knight’s Annotated Model By- 
laws, s. 54, on p. 169), when the space to be left at the back of a 
building must not be less than 10 feet, or 15 feet, if the onposite bouse is 
15 feet higher. 20 feet if the opposite house is 25 feet high, and 25 feet 
if the opposite house is 35 feet high or more. 

“ 9. He also contends that if any part of the house is within a 
distance of half the width of the street from the street, the by-law applied. 

The front part of this house abuts on the street, and the height of the 
whole house must be regulated by the by-law, It is not allowable to 
divide the house into two parts and restrict the height of the front part 
only and let the height of the back part be unrestricted. 

“ 13. In my opinion, I believe that s. 461 (d) does not give 
power to regulate the height of a building, aud that the power to regulate 
open spaces about buildings applies only to lateral open spaces, and it 
may also apply to new [982] buildings on sites previously unbuilt upon. 

Tbe by-laws cannot be inconsistent with the Act, and it would be incon- 
sistent, to restrict tbe height of a building by a by-law which was 
purposely left unrestricted by 8. 348. 

14. As the question is one of considerable importance, I beg to 
refer the question for tbe favour of the opinion of the High Court, and 
to a 9 k, whether the Municipality have the power under the by-law 
quoted to restrict the height of a new building on a site which has been 
previously built upon.” 

The reference was argued before a Division Bench (Parsons and 
Ranade, JJ.). 

Inverarity, for the Municipality. 

Lang , Advocate-General, for the accused. 

JUDGMENT. 

PARSONS, J. — The Acting Chief Presidency Magistrate (Mr. W. R. 

Hamilton) has referred to this Court the following question, viz., whether 
the Municipality have the power under by-law 30 to restrict the height of 
a new building on a site which has been previously built upon. By-law 
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4897 30 is as follows: “A person who shall erect a new building which abuts 

pE0, h a sfcr00fc of less than fifty feet in width, or any part of which is within a 

Crtmtnat ^ sfca ? ce of , half the width of 8Uch from a street of less width than 

iinad fif fcy feQb> shaH Qotj withoufc fche wr itten permission of the Commissioner, 
xvEFER- erect such building to a greater height than one and a half times the width 
ENCE. between the point at which such building approaches nearest to the street, 

29 B~nftn aDd ? he 1 °PP O9i t 0 s id e of such street. Provided that nothing herein 

contained shall debar any person from building up to the full height of any 
building (belonging to himself) which has stood within two years on the 
same site, and on which he has not been precluded from building by any 
injunction or order of a Court." It purports to have been passed under the 
authority conferred by s. 461 of the City of Bombay Municipal Aot, 1888 
(hoieinaffcer called the Act). Clause ( d ) of this section is as follows : — 
\d) * the provision ana maintenance of sufficient open space, either external 
or internal, about buildings to secure a free circulation of air and of other 
means for the adequate ventilation of buildings. The Magistrate thinks 
that the by-law is illegal, as being inconsistent with the Act. Section 348- 
of the Act, be says, makes certain provisions in respect of buildings, which 
are to be newly erected on sites previously unbuilt on. Buildings alreadv 
existing are left unprovided for [ 983 ] and unrestricted by s. 348 : a by-law, 
therefore, providing for the appliction to them of any of the matters or 
restrictions mentioned in s. 348 is inconsistent with the Aot. No doubt 
s. 348 of the Act does deal with buildings to be newly erected on sites pre- 
viously unbuilt on, and one of its clauses (e) regulates the height of such 
buildings. It may, therefore, be argued that there must be very clear words 
used elsewhere in the Act to enable the Municipality to make a by-law 
which shall affect buildings to be newly erected on sites already built on. 
The obvious reply, however, to this argument is that s. 461 of the Aot 
contains these very clear words. Except in cl. (c), it deals entirely 
with already existing buildings, premises, and conditions of things. It 
could never be argued that because s. 348 of the Act enacts certain 
regulations to be observed in fche case of new buildings fco be erected on 
new sites, there could be no power giveu elsewhere by the Act to make 
by-laws enjoining similar or even the same regulations to bo observed 
in respect of buildings either already standing or to be erected on old 
sites. Undoubtedly, such a power could be given, and in our opinion s. 461 
clearly gives the power to make by-laws in respect of the matters men- 
tioned in cl. \d). There is nothing, therefore, illegal or ultra vires in the 
by-law. 

The only point mentioned by the Magistrate which remains for deci- 
sion is whether cl. ( d ) allows of a by-law which restricts the height of a 
building. The Magistrate thinks that it does not, but that it only applies 
to lateral open spaces. We cannot see fche distinction. We assume that 
the word ‘buildings" means fche building fcbafc is standing or is bemg erected, 
m respect of which a circulation of air and ventilation is required to be 
provided. It seems to us that the result is exactly the same whether the 
regulation be, for example, that if a house is 20 feet high a space of 20 feet 
shall be left in front of it, or that fche height of a house shall not be more 
than 20 feet, if the space left in front of it is only 20 feet wide. The model 
by-law quoted by the Magistrate shows this. It regulates the width of fche 
open spaces by the height of fche houses. It thus regulates the height of 
fche bouses just as fcbe by-law in question here does. In fche present case 
all fcbafc fche accused has fco do, if he wishes fco [ 984 ] build, his house 60 feet 
high, is to build it so far back fropa fche road as fco leave fche necessary open 
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space required by tbe by-law for that, height “ between the point at which 
the building approaches nearest to the street, and the opposite side of such 
street.” We return the case with our answer to the question in the affir- 
mative. 


22 B. 984. 


APPELLATE CIVIL. 

Before Sir G. F. Farran , Kt., Chief Justice , and Mr, Justice Gandy. 


ANANDIBAI ( Original Defendant ), Appellant v. RAJ^RAM CHINTAMAN 
PETHE ( Original Plaintiff ), Respondent. [6th December, lbyy.J 

Civil Procedure Code ( Act XIV of 1882), s. 266 (k)— Execution— Attachment- Spes 
successi onis — “ Expectancy of succession by survivorship "-Not attachable Widow 

— Widow's estate , 

One Badashiv Anant devised a house, which was his Required P r °P erty .to 
his widow (the defendant), and d.ed leaving a eon Vasudev. The " nil did not 
exDressly give tbe widow power to dispose of it. The plaintiff m execution a fa 
decree against Vasudev sought to attach Vasudev s interest in the house. The 
lower Co 8 urt held that as the interest taken by the defendant in t J® ho “ 6e 'J n . d0 , r 
her husband’s will was only a widow’s estate, Vasudev as her husband s son had 
an interest in the house which might be attached by the plaintifl. 

Held (reversing the decree) that Vasudev had no interest in the bouse. He had 
only a spes successions- an expectancy of succession by survivorship, and such a 
hope or expectancy is not attachable under s. 966 (7c) of tbe Civil Procedure Code 

(Act XIV of 1882). T . _ , 

The entire estate was vested by the testator in the defendant No doubt her 
estate was a widow’s estate. Her estate in it closely resembled that of a married 
woman in England to whorp property is given with a restraint against alienation. 
That being so, she wsb unable to dispose of it, but still she was its full owner. 
The whole property passed to her from the testator. Nothing was left in him. 
But until she died it could not be known who would inherit the house. 

Annaji v. Chandrabai[l ) distinguished. 

[R. f 1 Bom. L.R. 303.] 


Second appeal from fche decision of Rao Bhadur D. G. Gharpure, 
Additional First Glass Subordinate Judge of Nasik with appellate powers, 
reversing the decree of Rao Saheb L. K. Nulkar, Joint Subordinate Judge. 

[985] The plaintiff sued for a declaration that a certain house be- 
longed to his judgment-debtor Vasudev and was liable to be sold in 
execution of a decree against him. Tbe defendant, who was Vasudev s 
mother, denied that Vasudev had any interest in the house. She claimed 
to be the owner, alleging that it had been the self-acquired property of her 
husband Sadashiv, and that he bad left it to her by his will. 

The Subordinate Judge dismissed tbe suit, holding that the house in 
dispute was nob Vasudev’s property, and that it was nob liable to be 
attached in execution of the deoree against him. 

On appeal by the plaintiff the Judge reversed fche decree and allowed 
fche claim on the ground that Sadashiv’s will did not convey absolute ; fcifcle 
to the defendant, but only a widow’s estate. 

The defendant preferred a second appeal. 


* Second Appeal No, 661 oi 1897* 
(1) 17 B. 503, 
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Makadeo B. Chaubal, for the appellant (defendant). 

Balknshna N. Bhajekar, for the respondent (plaintiff). 

JUDGMENT. 

Farran, C. J.— We do not entertain any doubt in this case that the 
document upon which the defendant Anandibai bases her title to the house 
n suit is a will and that the deceased testator Sadasbiv Anant by it 
va 'dly devised the house to her. As the will does not expressly give the 
defendant Anandibai (who was the testator’s widow) a power of disposing 
of the house, the question remains whether Vasudev, one of the testator’s 
sons had any attachable interest in it at the time when the plaintiff 
attached it. Anandibai being still alive. We are of opinion that he had not. 
I he testator, when be devised the house to his widow, vested the entire 
estate in her. No reversion was left in the testator to descend upon his 
heirs as undisposed of estate. The Subordinate Judge, A. P., speaks of the 
estate which the widow Anandibai took in the house as a widow’s estate, 
and m all essenUal particulars it is of that character. The law imposes 
upon her the disqualification of being unable to disnose of it, but still she 
\8 its full owner. Her estate in it closely resembles that of a married 
woman in England to whom property is given with a restraint against 
alienation. In the case of such a gift or bequest the whole estate in the 
property given passes from the [986] donor or testator. Nothing is left 

V u 1 th0 defendant Anandibai dies, it cannot be known who will 
n en e ouse. Vasudev, as one of her husband's 9 ons, has only a spes 
successions, an expectancy of succession by survivorship,” and such a 

5, ope or ^ pec l fcaDC y 1S not attachable under s. 266 (k) of the Civil Procedure 

Uode. The law upon which that exception is founded will be found in 

BdmGhmder v.Dhurmo Narain (1). The case of Annaji v. Chandrabaii 2) 

,, as , 1 ereo | ! ; There it was expressly found that the donor only gave to 

the donee a life estate. The reversion expectant on the determination of 

e i e estate given to the donee was left undisposed of, and consequently 

remaine vested in the donor, and was, therefore, as such held to he attach- 

a **' j j , J*. at ^he donor only gave a life estate to the donee was the 
ratio decidendi in that case. 

The decree of the appellate Court is, for these reasons, rerevsed, and 
plaintiff ° ^ u ^ ord * Da ^ e J u dg 0 restored with costs throughout on the 


22 B. 986. 

APPELLATE CIVIL. 

m 

Before Mr. Justice Candy a nd Mr. Justice Fulton. 

Govind Gopal (Original Plaintiff), Applicant v. BALWANTRAO Hari 
(Original Defendant ), Opponent f [23rd November, 1897] . 

Promissory note— Express promise to pay. 

A document is not a promissory note if it does not contain an express promise 
to pay. 

[R., 12 Ind. Cas. 542 = 10 M.L.T. 531 = (1911) 2 M.W.N. 380.] 

Application, No. 177 of 1897 under Extraordinary Jurisdiction. 

(1) 15 W. R. F. B. R. 17. • ; • • (2) 17 B. 503. 


1240 



XU 


GOVIND GOPAL V, BALWANTRAO HARI 22 Bom. 988 


APPLICATION to the High Court under its extraordinary jurisdiction 
(8. 25 of the Provincial Small Cause Courts Aot, IX of 1887) against the 
decision of Khan Bahadur M. N. Nanavati, Judge of the Court of Small 

Causes, at Poona. 

Plaintiff sued in the Court of Small Causes, at Poona, to recover the 
sum of Rs. 351-12-0 alleged to be due on a khata account. 

[987] The khata was in the following form : — 

“ Dated 15th April, 1893, to Govind Gopai Phadke from Balwantrao 

Hari Raswadkar. . _ , 

“ (On debit side as follows:—) Rs. 300 cash in Surat currency have 

been received : for them interest at eight annas per cent, per mensem, 

having made an agreement of five months, have been taken — three 

hundred.” _ . , . 

The above was stamped with a one-anna stamp. Un its being 

tendered in evidence, an objection was taken that it was insufficiently 

The Court allowed the objection and rejected the document, holding 
that it was a promissory note and not adequately stamped as such. 

The plaiutiff then applied for leave to amend the plaint and to sue 

for the amount as for money had and received. The Judge refused the 
application and dismissed the suit. . , 

The plaintiff applied to the High Court and obtained a rule to set 
a9lde Purshotam P. Khare, for the applicant (plaintiff), in support of the 
IUle ^ Ganaaram B. Bele , for the opponent (defendant), contra. 

JUDGMENT. 

Candy, J. The document in question is headed “ khata,” that is, 

“account.” * Then it proceeds—' dated 15th April, 1393, to Govind Gopai 
Phadke from Balwantrao Hari Raswadkar.” Then on the debit side occur 

these words (literally translated): — 

“ r 9 . 300 cash in Surat currency have been received : for them 
interest at 8 annas per cent, per mensem, having made an agreement of 
five months, have been taken — three hundred.” 

We are unable to hold that this document is a promissory note. 
There is no promise to pay ; and there is no authority for holding that an 
implied promise is sufficient to constitute an instrument a promissory 
note. The document is a receipt or an acknowledgment or an agreement. 
In either case the plaintiff was entitled to proceed with the suit. 

Tne rule must be made absolute and the case remanded for the Small 
Cause Court Judge to proceed with it according to law. Costs to follow 

the result. . . , , . 

FULTON, J. — As the document in question does Dot contain any 

express promise to pay, I do not think it is a promissory note. It [988] 

appears to me to be simply an acknowledgment of liability, and as such to 

be sufficiently stamped wich one anna. I would accordingly reverse the 

decision and remand the suit for retrial on the merits. A day should be 

fixed for the hearing, and the Judge, after taking such evidence as the 

parties may tender, should proceed to determine whether this money is 

justly due by the defendant to the plaintiff. For thie purpose I do not 

think that any amendment of the plaint is necessary, but if it were, it 

seems to me to be a case in which it might properly be allowed. Coats 

should foilow the result. 

• ■ • Rule made absolute . 
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CRIMINAL REVISION. 

Before Mr. Justice Parsons and Mr. Justice Banade . 


In RE Mab ARANA Shri Jaswatsangji Fatesangji * 

[6th December, 1897.] 

9 

Criminal Procedure Code ( Act X of 1882), s. 133— River— Obstruction in a public river 
—Meaning of ‘ obstruction * as used in the section. 

Section 133 of the Code of Criminal Procedure (Act X of 1882) contemplates 
not only that the way, river, or channel where an unlawful obstruction is made, 
must be one of public use, but also that the obstruction must be of that public 
use. 

Where a dispute arose between the proprietors of two talukdari villages situate 
on the banks of a river about the diversion of the courso of the river by means of 
a dam and a trench made by one of them in the current of the river, and each 
talukdar claimed the river as his own private property. 

Held , that the Magistrate had no jurisdiction to interfere under s. 133 of the 
Criminal Procedure Code (Act X of 1882). 

[Di88., 13 Cr. L.J. 594 = 16 Ind. Cas. 162 = 25 P.W.R. 1912 (Cr) ; Rel., 2 Bom. Or. Cas. 
13=15 Bom. L.R. 57 = 14 Cr. L.J. 74 = 18 Ind. Cas. 410; R., 4 Bom. L.R. 687 
(688) ; 2 P.R. 1903 (Cr.) ; 36 A. 209=15 Cr. L.J. 229 = 23 Ind. Cas. 181.] 

This was an application under s. 435 of the Criminal Procedure Code 
(Act X of 1882). 

The applicant was the Thakor of Limdi, and proprietor of the taluk- 
dari village of Wadblain the Ahmedabad District. 

The river Utavali separates the lands of this village from those of 
another talukdari village called Navda, which belongs to one Latifkhan. 
The river forms the boundary between these two villages for some distance. 
It then bifurcates, one branch [989] passing through Wadhela, the other 
through Navda, until both are lost in marshy swamps. 

On the 20th April, 1883, the Thakor obtained a decree establishing 
his right to have the water of the river Utavali flow freely at all time9 and 
iD all seasons towards his village of Wadhela, and directing the Talukdar 
of Navda to remove the obstruction he had caused by erecting a dam 
across the river. 

The proceedings in execution of this decree lasted till June, 1896. 

On the 28th September, 1896, the Talukdar of Navda made a com- 
plaint to the Collector of Ahmedabad, stating that the Talukdar of Wadhela 
had dug a trench and erected a dam in the bed of the river, and thereby 
diverted the water from his channel, to the great injury of the peopled 
Navda, who were his tenants. The material portion of this complaint 

was as follows : — . 

“My village of Navda is within the jurisdiction of the Dhandhuka 
Taluka. The river of that village is named Utavali, and its water is use 
for all purposes by the inhabitants of that village. No one has a rig 
except myself to use the water of the river for crops and produce. There* 
fore, on payment to me of the fixed amount and obtaining my permission, 
people of the opposite side as well as others use it. In the meantime 0 
Limbdi Darbar put us several times indirectly to great loss. The ma er 
was many times enquired into and finally determined by the High Cour . 
Several execution proceedings have takeD place in the matter. The an 
on the opposite side of the river has been broken for cultivation, on a 


* Criminal Revision No. 297 of 1897, 
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tbe ourrent of the water is on this side, the water remams on this side. I 
have now received reliable information from my men that a number of 
men were engaged by the Limbdi Darbar, the land dug, and the earth 
therefrom thrown into the current of the river, and the flow of the water 
obstructed, and steps taken to divert it to the opposite side. By these 
means the persons residing in my village and my giras have undoubtedly 
suffered, and will suffer an immense loss. I bring all tbe facts to your 

notice and request your Honour to avert this loss.” , , , , 

On receipt of this complaint the Collector made an inquiry into the 
matter, and directed the Assistant Public Prosecutor to institute criminal 
proceedings against the Talukdar of Wadhela. 

Thereupon the Public Prosecutor laid information against the talukdar 
before the First Class Magistrate of Ahmedabad, who issued the following 
notice to the accused under s. 133 of the Code of Criminal Procedure : — 

“ The river Utavali flows towards Navda along the border of your 
village Wadhela. The people of Wadhela and other villages named in the 
margin have, by your [990] order, performed some digging in the current 
of that river, and', in order to stop the water flowing towards Navda, have 
raised a mound by filling in earth and thereby diverted the flow towards 
Wadhela; they have thus caused obstruction to the cultivators of Navda 
and other villages who maintained themselves by cultivation with the 
help of the water. It has been shown to me that the obstruction still 


1897 

DEO. 6. 

Criminal. 

Revision. 

22 B. 988. 


UUUUUJUVVJ. . , , L I j « i I • 

“ X hereby, therefore, do order and en]Oin you tnat you should, within 
the period of i6 days, abstain from the work of diverting the flow of the 
water remove the obstructions caused by you to the usual flow of water, 
and restore tbe channel to its original condition ; otherwise you should 
appear in my Court on the 5th July, 1897. to show cause why the order 

should not be enforced.’ 

In answer to the above notice, the Talukdar of Wadhela pleaded that 
the river was not a public river, but bis private property so far as it 
flowed within the limits of his village ; that he had caused no obstruction 
to the public and had done nothing so as to cause a publio nuisance ; that 
this was a private dispute between two neighbouring talukdars, and the 
Magistrate had no jurisdiction to interfere under s. 133 of the Code of 
Criminal Procedure. 

The Magistrate overruled these objections, and passed an order under 
B. 140 of the Criminal Procedure Code (Act X of 1882) directing the 
Talukdar of Wadhela to remove the obstruction complained of. 

In his judgment the Magistrate remarked as follows : — 

“The principal contention of the respondents is that the place where 
the alleged obstruction has been caused, is not public, and that the river 
where the obstruction is said to have been caused is of the private owner- 
ship of the Talukdar of Wadhela, i.e ., the Limbdi Tbakor. On this 
point also the evidence of the Talati of Navda, the Bandh Karkun, the 
Aval Karkun, the Mamlafcdar (R. S. Chagganlal.) and the late Mamlatdar 
of Dhandhuka and now Deputy Collector, Mr. Parmanandas Surajram, is 
oorroborative throughout. They each and all allege that tbe river is public 
and that it does not belong to any particular individual. All the villages 
by whioh tbe river passes make use of the water, and in a survey map of 
Wadbala tbe Utavali river has not been shown at all, though it has! been 
in the map of village of Navda. The evidence of the above witnesses is 
quite consonant with the principle that every riparian holder has the right 
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1897 to use the water flowing past his land. He cannot, however, interfere, as 

Dec. 6. the Talukdar of Wadhela (Limbdi Thakor) has done in the present case, 

with the rights of other holders ia bis neighbourhood and cause such a 

CRIMINAL serious loss as that now inflicted upon the neighbouring Navda Talukdar. 

REVISION. [991] The artificial filling and digging made by the Wadhela Taluk- 
22 B~988 dar f° rces watei ‘ in the direction of his village and checks its free flow 

towards Navda. No one in the present case disputes the right of the 
Wadhela Talukdar to use the water flowing naturally past his land, but he 
must remain content with that, and that only, and not try to get more by 
sensibly diminishing, by artificial means, the supply of water to his neigh- 
bours above and below the stream.” 

Under these circumstances the Talukdar of Wadhela made the present 
application to the High Court under its revisional jurisdiction to set aside 
the Magistrate’s order under s. 133 of the Code of Criminal Procedure. 

Anderson (with him Rao Bahadur Vasudeo J. Kirtikar and Ramdutt 
V. Desai) for the applicant : — The Magistrate had no jurisdiction to pass 
the order in question. The dispute is one of a purely civil nature between 
two neighbouring talukdars, each of whom claims the bed of the river to be 
his own private nronerty. The obstruction complained of, affects the inter- 
ests of the Navda Talukdar alone. It is on bis complaint that the present 
proceedings were instituted. The public have no cause for complaint 
and do not complain of any public nuisance. The two talukdars have 
been disputing with each other in the Civil Court for years about this 
river. A dispute of a private nature relating to private property does not 
give jurisdiction to the Magistrate to proceed under s. 133 of the Code of 
Criminal Procedure — Empress v. Prayag Singh (l) ; Basaruddin v. Bahar 
Ali (2); Askar Mea v. Sabdar Mea (3) ; Luckhee v. Ram Kumar (4). 
Where a bona fide question is raised a9 to whether the way, road or chan- 
nel is public or private property, s. 133 does not apply — Queen-Empressv. 
Bissessur Sahu (5). Here both the talukdars assert that the river where 
the alleged obstruction was caused is a private and not a public river. 
The river is neither a tidal nor a navigable river. We submit that the 
Magistrate has acted without jurisdiction. 

Lang , Advocate General (with him G. K. Parekh) for the opponent. 
The Magistrate has found as a fact that the river is a public river and 
that the obstruction complained of affects a large [992] number of people. 
The whole evidence shows that the river does not belong to the rival 
talukdars or to any other private individual. All the villages by which it 
passes use the water of this river. No member of the publio can be 
restrained from using it. It is then a river “ which is, or may lawfully be 
used by the public ” within the meaning of s. 133 of the Code of Criminal 
Prooedure, and it is this public user which has been obstructed by the dam 
erected across the river by the Thakor of Limbdi. His acts amount to a 
public nuisance. The Magistrate bad, therefore, jurisdiction to interfere 
and remove the obstruction under s. 133 of the Code. 


JUDGMENT. 

Parsons, J. — In this case the Magistrate has ordered the applioanti 
who is the Thakor of Limbdi and the owner of the village of Wadhela, o 
remove an obstruction from the river Utavali. The real point for our de° l * 
sion is whether the obstruction is such as could be the subject of an order, 


(2) 11 0. 8. (3) 12 0. 137. (4) 15 0. 564. (5) 17 C. 662. 
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under s. 133 of tbe Code of Criminal Procedure. The river Utavali is said 1897 

to have its rise in Kathiawar, to run through the lands of several villages, DEC^b. 

and after a course of some 25 miles to come to the villages of Wad e a q riminal 
and Navda. It forms their boundary for some short distance. It then 

bifurcates ; and the two streams end by absorption into tbe soil of the 

respective villages. The Thakor of Limbdi has, to use the . words of the 
Magistrate, performed some digging in the current of the river and has 
raised a mound by filling in earth, and has thereby diverted the flow 
towards Wadhela ; in other words, he has. by means of a trench and a dam, 
diverted the course of the river, so that now the greater portion of the 
water of the river flows into Wadhela and little or no wa er runs into 
Navda, whereas before the water was pretty evenly distributed between 
the two. Navda is like Wadhela a talukdari village and was owned by 
one Latifkhan, who made tbe original complaint in the matter (Lx. 8) on 
the 28th September, 1896. There had been prior to this a long standing 
litigation between the two talukdars relative to the water of the river. In 
1877 a suit was filed by the owner of Wadhela against the owner of 
Navda, because the latter had erected a dam, which prevented the water 
flowing into Wadhela. It was decided in 1883 by this High Court, 
which declared the plaintiff entitled to have a [99d] free flow of water 
into Wadhela. The proceedings in execution of this decree were not 
finallv concluded till 1896. (See Printed Judgments, 1896, page 480.) 

It must have been very soon after this that the acts now complained of 

were done. 


Section 133 of the Code deals only with an obstruction in a way, 
river or channel which is, or may be, lawfully used by the public. These 
words seem to imply not only that the river or channel must be one of 
public use, bat that the obstruction must be of that public use. 

The auesbions, therefore, that arise are : — 1. Whether the Utavli 
is a river which is, or may be, lawfully used by the public. 2. If so, 
whether there has been any unlawful obstruction caused to that use by 
the acts of the applicant. The best definition of the word “ river ” that I 
can find is given in the Tagore Law Lectures, 1889 (Riparian Rights), 

v i z : “ A running stream of water arising at its source by the operation of 

natural law and by the same law pursuing over the earth’s surface a 
certain direction in a defined channel, being bounded on either side by 
banks, shores, or walls until it discharges itself into the 6ea, a 
lake or a marsh.” This, however, says nothing about size, and, , therefore, 
ought, I think, to be supplemented by the definition in Webster’s Diction- 
ary, viz .: — “A large stream of water flowing in a channel on land towards 
the ocean, a lake, or another river ; a stream larger than a rivulet or brook.” 
This so-called river, the Utavali, is scarcely shown to come within this 
definition. It seems to be merely a collection of rain water in hollow 
ground which has a certain flow owing to the low level and porous nature 
of tbe soil in Navda and Wadhela. There is no evidence of its condition 
in the dry weather, and no one says that it flows the whole year round. 
I do nob even know whether it flows wholly in one direction. The map 
shows it to be broadest in the middle part of its oourse and to dwindle 
away on each side. Further inquiry, however, would be necessary in order 
to be able to properly answer this part of the question. Assuming, how- 
ever, that the Utavali is a river, it is clear that no user of it by the public, 
either actual or possible, is proved. Apparently it is nowhere even alleged 
to be a public river. At common law all rivers above the flow and reflow 
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1897 of the tide are prima facie deemed [994] to be private. A public river 

Deo. 6. would be one that was intended for the use of the public, subjected, that is 

’ to say, by-law to a kind of servitude in favour of all members of the State. 

CRIMINAL TheUtavali is neither tidal nor navigable. It is not the property of the State. : 

REVISION. Xt i 9 used by the inhabitants of the villages through which it runs, but they 
22 b"~988 ma k 0 no other use of it than that of ordinary riparian occupants, and the 

talukdars, who are the parties to this proceeding, expressly claim it as 
their private property, because it runs through their land. In his complaint, 
Latifkhan calls Navda his village, and says that “ the river of that 
village is named Utavali and its water is used for all purposes by ths 
inhabitants of that village. No one has a right, except myself, to use the 
water of the river for crops and proouce. Therefore, on payment to me of 
the fixed amount and obtaining my permission, people of the opposite side 
as well as others use it.” A similar claim was made in the civil suit by 
the Talukdar of Wadhela. Each riparian proprietor claims the stream as 
his own and the use of the water for his benefit alone. It is, therefore, 
impossible to answer the first question otherwise than in the negative. 

2. The answer to the second question is given by the Magistrate 
himself. ‘ Every riparian holder,’ he says, ‘ has the right to use the water 
flowing past his land. He cannot, however, interfere, as the Talukdar of 
Wadhela (Limbdi Thakor) has done in the present case, with the rights 
of other holders in his neighbourhood, and oause such a serious loss as 
that now inflicted upon the Navda Talukdar.’ This, too, was the complaint 
of the Navda Talukdar, that his private rights as a riparian proprietor 
had been infringed. Just as in the former case the Wadhela Talukdar 
complained against his neighbour of Navda, so here the Navda Talukdar 
complains against him of Wadhela of an obstruction of his private rights 
as owner of property, a private injury causing private loss. I am of 
opinion that s. 133 cannot extend to suoh an obstruction. My learned 
colleague agrees with me in this opinion, and, therefore, we reverse the 
order of the Magistrate. 

Ranade, J. — A series of decisions on s. 133 — Queen-Empress v. 
Bissessur Sahu and another (1), Basaruddin v. [995] Bahar Aii (2), 
Askar Mea v. Sabdar Mea (3), Luckhee Narain Banerjee and others v. 
Ramkumar Mukherjee (4) —clearly establish that the Magistrate has no 
jurisdiction under it where a bona-fide dispute exists as to whether the 
place where the obstruction is made is public or private property, though 
at the same time the Magistrate has power to enquire aud determine 
whether or not the objection is a bona-fide one. In the present case, the 
applicant raised the contention in the Court below that the river Utavali 
was not a public stream, but belonged to him, and it was urged for him by 
the Government Pleader that the place where the alleged obstruction was 
caused was not public place, but belonged to the applicant. The evidence 
recorded before the Magistrate raises indeed some presumption that the river 
Utavali is a public stream. It takes its rise in Kathiawar, and after flowing 
for 20 miles past some fourteen villages in the Dhandhuka Taluka belong- 
ing some to Government and others to different talukdars and girassias. i 
loses itself in the khari or marsh of Bawaliari. Such a stream, not being 
over its whole length the property of any private owner, and being U00 ^ 

all, may be assumed to have some of the characteristics of a public stream. 

In the view I have taken of the facts of the case, the point is no very 
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material. Section 133 contemplates not only that the river should be public, 1897 
but that the obstruction must be oaused to some public right. The ohapter DE0 - 6 * 
under whioh this section occurs is headed Public Nuisances, and t e q RIMINAIj 
section itself reauires that the obstruction to be removed must be in a way, 
river, or channel, which may be lawfully used by the public. The prose- REVISION 
oution, though instituted by the Assistant Government Pleader, was the M B g88< 
result of a complaint made bv the Talukdar of Navda, who m his com- 
plaint claimed full and sole ownership of the river within the limits of bis 
village The former complaint was made some eight months after the 
alleged obstruction. The applicant, who is the Talukdar of Wadhela, a 
neighbouring village, also claimed the river at the place where the obstruc- 
tion has taken place to be his property. The villagers of. Navda have no 
independent rights to the use of the water in the river for irrigation purposes. 

The loss and advantage in this dispute is solely of the Talukdar of Navda 
or [996] of Wadbela. It was on the same footing that the two talukdars 
fought the previous suit in respect of the removal of a dam higher up the 
river which the Navda Talukdar had placed, and in which case this Court 
upheld the applicant’s right to the unrestricted flow of water at all seasons 
into the channel of Wadbela. The present obstruction is in one sense the 
result of the full execution of that decree, the digging in the channel and 
the filling up of the bed of the river being intended to ensure a permanent 
flow of water in the channel. 

It is thus clear that the obstruction is nob a public nuisance and is not 
an invasion of a publio right. The dispute is really, as before, between 
two neighbours, owners of private property, on the bank of the river, ibe 
Magistrate had thus no jurisdiction to proceed under 8. 133, but ought no 
have referred the parties to the remody of a civil suit. 


22 B. 996. 

APPELLATE CIVIL. 

Before Sir G. F. Farran , Kt., Chief Justice, and Mr. Justice Candy. 

LAKSHMIBAI AND ANOTHER ( Original Defendants ), Appellants v. 
RAJAJI BIN DAJI ( Original Plainti ft), Respondent* 

[8bh December, 1897. J 

Hindu law— Adoption— Specifying a chili lor adoption does not necessarily prevent the 
adoption of another if the one specified die or be refused. 

Where a husband authorizing an ^option specifies the child he wishes to be 
taken, but that ohild dies or is refused by his parents, tte authority given 
warrants (at least in Bombay) the adoption of another child. The presumption 
is that the husband desired an adoption, and by specifying the object merely 
indicated a preference. 

CAppr., 26 M. 681 ; R., 16 C.L.J. 304 = 17 C.W.N. 319 = 16 Ind. Gas. 817.] 

Second appeal from the decision of Rao Bahadur Chunilal 
D. Kaviabankar, Additional First Claes Subordinate Judge of Satara with 
appellate powers. 

One Bhau bin Bhagoji Patil died on 26th March, 1890, leaving two 
widows named Tanu, the next friend of the plaintiff (a minor), and 
Lakshmibai (defendant No. 1). Tanu was the senior widow. The plaintiff 
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JUDGMENT. 

Farran, C J. — We think that the passage cited from West and 
Biihler, Vol. II. p. 965, correctly lays down the law for this Presidency. 
“ lb is common for a husband authorizing an adoption to specify 
the child he wishes to be taken. Should that child die, or bo refused by 
his parents, the authority would still be held, at least in Bombay, to 
warrant the adoption of another child, unless indeed he had said ‘ such a 
child and no other.’ The presumption is that he desired an adoption, and 
by specifying the object merely indicated a preference.” It is, we think, 
borne out by the ruling in Ramchandra Baji v. Bapu KhanduiX). Wesfc- 
ropp, C.J., thus states the law “Lalitabai could not have lawfully adopted 
Sbivaji or any person other than Pudaji, so long as Pudaji lived and were 
willing to be adopted — for there could not be any consent on the part of 
Bhavanji to such an adoption implied in derogation of his express direc- 
tion in favour of Pudaji.” ' 

It is not, however, actually necessary that we should decide the 
question in this case, for the Subordinate Judge, A. P., has found as a 
fact that the deceased Bhau did not so much direct that Bala, his sister s 
son, should be adopted, as indicate a [998] preference for that boy, and lin 
the absence of any objection raised by the appellants to the plaintiffs 
adoption on tnis ground, and having regard to the vagueness of the 
language used by Tanu and the other circumstances stated by the 
Subordinate Judge, A. P., we cannot say that his inference from the 
language used is incorrect. It is found as a fact, independently of the 
objection that the indicated boy was the sister’s son of Bhaa, that the 
mother of Bala refused to give him in adoption. Decree confirmed wit 

costs. • _ , 

Decree confirmed. . 


alleged that on the 9th June, 1893, he was adopted by Tanu, and sued for 
a declaration cf his status as such. 

[997] Evidence was given that the deoeased Bhagoji had directed 
Tanu to adopt one Bala, who was the son of his sister Goju, or had at all 
events indicated a preference for that child, but that, as Goju refused to 
give her son in adoption, Tanu had adopted the plaintiff. The defendants 
disputed the validity of the plaintiff's adoption. 

Both the lower Courts held that the plaintiff's adoption was valid, and 
that he was entitled to the declaration prayed for. 

The defendants preferred a second appeal. 

Lang (Advocate-General) with Vishnu E. Bhatavdekar appeared for 
the appellants (defendants). 

Inver arity with Mahadeo V. Bhat appeared for the respondent 
(plaintiff). 

The following authorities were cited : — Ramchandra v. Bapu (l) ; 
Bayabai v. Bala{ 2) ; West and Biihler, p. 965. 



(1) P. J. (1877), p. 42. • (2) 7 B. H 0. R. App. 1. 
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APPELLATE CIVIL. 

Before Sir C. F. Farran , Kt., Chief Justice and, Mr. Justice Candy. 

Jeddi Subraya Venkatesh Shanbhog {Original Opponent and 
Plaintiff), Appellant v. Ramrao Ramchandra Murdeshva* 

( Original Petitioner and Defendant ) , Respondents * 

[13th December, 1897, and 12bh March, 1898]. 

Limitation Act ( XV of 1877), sch . II, art. 179- Decree partly in favour of plaintiff and 
partly in favour of defendant —Application for execution by one party does not pre- 
vent limitation running against the other— Civil Procedure Code (Act XIV of 1882), 
s. 593. 

A. obtained a decree against B. for possession and for Rs. 27 mesne profits. In 
exeoution he got possession. On appeal, however, the deoree was reversed so far 
as it ordered possession to be Riven to him, and the amount of mesne profits 
awarded to him was reduoed to Rs. 13-8-0. The appellate decree was passed on 
the 6th June, 1689. 

On the 18th December, 1891, the defendant B. applied to be restored to posses- 
sion. That application was dropped, and on tbe 24th September, 1895, he made 
a second application. There had been nothing done in tbe interval except that 
in 1892 and again in 1894 tbe plaintiff had applied for exeoution in respect of the 
Rs. 13 8 0 awarded to him. Tbe lower Courts were of opinion that the applica- 
tion in 1895 by tbe defendant was not barred by limitation by reason of the plaint- 
iff's applications in 1992 and 1894, which they held to be an acknowledgment by 
the plaintiff of the defendant’s right to execute bis part of the decree. 

Held {reversing the order of the lower Court) that the defendant’s application 
was barred by limitation. Tbe plaintiff’s application in 1892 and 1894 did not 
operate as an acknowledgment so as to prevent limitation. 

[999] SECOND appeal FROM the decision of E.H. Moscardi, District 
Judge of Kanara, confirming the order of Rao Saheb T. V. Kalsulkar, 
Subordinate Judge of Kumta, in an execution proceeding. 

The plaintiff obtained a decree No. 89 of 1887 against defendant, 
awarding him possession of certain land and Rs. 27 as mesne profits, and 
in execution obtained possession. 

Subsequently, iD appeal, the decree was reversed so far as it ordered 
possession to be given to plaintiff, but was affirmed as to payment of mesne 
profits, tbe amount of which, however, wa3 reduced to Rs. 13-8-0. 

The appellate decree was passed on the 6th June, 1889. 

On the 18th December, 1891, the defendant applied to be restored to 
possession, but the application was dropped. 

In 1692 and again on 24th SeiJtember, 1894, the plaintiff applied for 
the recovery of the Rs. 13 8 0 awarded to him by the appellate decree, 
bub both applications were disposed of for want of prosecution. 

On 24th September, 1895, the defendant filed the present darkhasb 
applying to be restored to possession. 

The plaintiff contended that the application was barred by limitation, 
and that the defendant had no right to claim meBne profits. 

The Subordinate Judge held that the darkhast was in time, and 
adjourned tbe case to determine tbe amount of mesne profits. 

On appeal by plaintiff, tbe Judge confirmed the order. The following 
is an extract from his judgment : — 

“ On the point raised I find that tbe application is in time. Tbe 
darkbasts of the plaintiff were requests for tbe execution of tbe District 

* Saoond Appeal No. 988 of 1897. 
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Court’s decree, and wore accompanied by copies of that decree, thereby 
implying, as it appears to me, that the decree was still in force, not only 
as regards the rights of the plaintiff thereunder, but also as regards those 
of the defendant. Now under s. 19 of the Limitation. Act, if before the 
expiration of tbo period proscribed for an application in respect of any 
property or right, an acknowledgment of liability in respect of such pro- 
perty or right has been made in writing, signed by the party against 
whom such property or right is claimed, a new period of limitation, 
according to the nature of the original liability, shall be computed from 
the time when the acknowledgment was so signed. Consequently I think 
that the darkhasts of 1892 and 1894 kept the defendant’s claim alive, and 
that the lower Court was right in its conclusion that the present darkhast 
was in time.” 

[1000] The plaintiff preferred a second appeal. 

Ganpcitrao S. Muigaumkar , for the appellant (plaintiff). 

Dattatraya A. Idgunji, for the respondent (defendant). 

JUDGMENT. .• 

FARRAN, C. J. — The original decree in this case awarded possession of 
the land claimed in the plaint to the plaintiff and Es. 27 as mesne profits. 
An appeal was filed by defendant, but before it was heard, possession of 
the land was in execution made over to the plaintiff. The decree of the 
appellate Court was passed on 6th June, 1889. It reverse! the original 
decree in so far as that decree awarded possession to the plaintiff, and 
reduced the amount of mesne profits to Rs. 13-8-0. The final decree was 
thus a decree for the plaintiff for Es. 13-8-0, and the defendant under 
s. 683 of the Civil Procedure Code was entitled in virtue of it to have pos- 
session of the land restored to him. In that sense it may be said to be a 
decree in favour of each party, though strictly speaking there was no part 
of the decree of which the defendant oould demand execution; It is an 
express provision of the Code which gave th9 defendant the right to be 
re-instated in possession upon the reversal of the decree of the lower Court. 
If that decree had not been executed before the decree in appeal was 
passed, the defendant could not have invoked the aid of the Court in 

execution at all. . - , 

On the 18th December, 1891, the defendant applied to be re-mstatea 

in possession. The application dropped. The defendant again on the 2 fc 
September, 1895, presented a darkhast to be re-instated. 

The defendant’s application is prima facie time-barred. The lower 
Courts have held that it is in time, because the plaintiff in 1892 and ^ again 
in 1894 applied for execution of the decree in respect of the Rs. 13-tHJ 
awarded to him. They have done so on the ground that the plaintiff by 
applying for execution of the decree in his favour acknowledged 0 
defendant’s right to execute his portion of the decree. We are xm&m * 
concur in that view. Admitting that an acknowledgment in writing ib 
sufficient to give a fresh starting point in the case of fch ® ®? 0OUt * 
of a decree, as to which see Trimbak v. Kashmalh (l), \ va think 
[1001] here there is certainlv in terms no acknowledgment by the P la ^ 
of the defendant’s right, nor do we think that there is such an acknow edg- 
ment by necessary implication. If the defendant had bound buns . 

' to re-demand possession from the plaintiff, the plaintiffs applica 


(1) P. J. (1897), 101 *=22 B. 722, 
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execution of his money decree would have been couched in precisely the 
same language. The case of Dharma v. Govind (1) shows what are the 
essentials of an acknowledgment relied upon to give a fresh starting point 
in limitation. In the oases referred to by Mr. Idgunji— Jankt Prasad 
v. Ghulam Ali (2), Fateh Muhammad v. Gopal Das (3), and Hinqan Lai 
v. Mansa Ram (4)— there were actual acknowledgments of liability under 
the decree. In this case, as we have said, there is none. 

It is, however, contended that the plaintiff’s application for execution 
satisfies the requirements of art. 179. We think that there is no force 
in that contention. The decree here is not like a partition decree, which, 
though not in terms joint, enures equally for the benefit of the defendant 
and of the plaintiff— Narayan v. Vithal (5), Mohun Ghnnder v. Mohesh 
Chunder (6), but is a several decree awarding Rs. 13-8-0 to the plamtitt 
and giving the defendant the right to be restored to possession of the lands 
in suit. The decree and application fall, we think, both within the letter 
and spirit of the first explanation to the article. See Venubai v. The 
Collector of Nasik {7). 

The order sf the lower Court is reversed and the application is reject- 
ed with costs throughout on applicant. 

Order reversed. 


Note .- On the 12th March. 1899, this order was reversed on review. It appeared 
in thA darkhaet of 24th September. 1894. the defendant had applied for restitution 
unde" . Ma "f Civil Procedure Code (Act XI V of 1882). The lower Court’s had 
omitted to notice this fact, and it was not. therefore, brought to the notice of the 
High Court in hearing the above second appeal. The defendant applied for a review 
And the High Court reversed the above>rder, holding that by reason of defendant a 
application of 24th September, 18 94, the present application was not barred. 


(1) 8 B. 99. (2) 5 A. 201. (3) 7 A. 424. 

(6) P. J. (1886), p. 387. (6) 9 0. 568, 
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Abatement. 

See PRACTICE, 21 B. 102. 

Absolute Estate. 

Bee HINDU LAW (WILL), 22 B. 833. 

Account. 

(1) Stated or adjusted (Ruzukhata) — Cause of action — Such account only evidence 

of the existing debt not itself a fresh contract on which a suit may be brought 
— Interest— Damdupat— Practice— Procedure— In June, 1883, the plaint- 
iff ’s father advanced a loan to the defendant at compound interest. The 
account of this debt with interest wa9 adjusted and signed from time to 
time. In June, 1893, it was adjusted and signed, the amount found due being 
Rs. 28-8-0. In February, 1896, the plaintiff sued to recover thi9 amount. 

Held, that the account (ruzukhata) was merely an ackowledgment of the 
debt and of the correctness of the calculation of interest upon it. 

Held, also, that the plaintiff was not entitled to treat the amount so found 
due as prinoipal and to olaim interest upon it. The debt to be sued on was 
the amount originally advanced, and the interest recoverable was limited 
by that amount according to the rule of damdupat- 

By English law an aocount stated could be sued on as implying a promise 
to pay. Formerly this was the rule also in Bombay (as shown by the 
earlier cases) where the aooount was signed. If, however, it was not signed, 
it could not be sued on as a new contract. The Indian Limitation Aot 
required as acknowledgment or admission of a debt to be signed ; and an 
admission not made in the manner prescribed by law ( i.e ., signed) for the 
purpose of preventing a debt from becoming barred does not imply a 
promise to pay it if it should become barred. 

According, however, to the later authorities an account stated or adjusted 
{ruzukhata) cannot be sued on as a fresh contraot. The suit must be 
brought in respect of the original transaction, and the subsequent stated 
or adjusted aocounts (razukhata) are only evidenoe of the debt arising from 
them, and serve to prevent the operation of the Aot of Limitation. 8HAN- 
KAR V. Mukta, 22 B. 513 

(2) See OIV. PRO. CODE (ACT XIV OP 1882), 22 B/971. 

(3) See Limitation act (XV op 1877), 22 B. 606. 

(i) See Small Cause Courts, 21 B, 248. 

Acknowledgment. 

See LIMITATION, 21 B. 201 ; 22 B. 722. 

Acquiescence. 

(1) See Executor, 22 B. l. 

(2) 8ee HINDU LAW (ADOPTION), 22 B. 551. 

I.— Imperial Aota. 

Act XXXII of 1839 (Interest). 

Bee LIMITATION ACT (XV OP 1877), 22 B. 107. 

Act XIX of 1841 (The Succession Property Protection). 

B. 9— See PRACTICE, 21 B. 102. 

Act I of 1846 (The Legal Practitioners). 

S. 7— See REG. IX OP 1827 (BOMBAY CASTE QUESTIONS, PLEADERS). 

21 B. 42. 

Act XXI of 1848 (Wagers). 

Bee Wagering contract, a? B, 899. 
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Act XXVI of 1850 (Bombay District Municipal). Page 

See Municipality, 22 B. 384. 

Act XV of 1856 (Hindu Widow’s Re marriage). 

Ss. 2, 3 and 4— See HINDU LAW (MARRIAGE), 22 B. 321. 

Act XXXV of 1858 (The Lunacy District Courts). 

8ee Civ. Pro. Code (Act XIV of 1882), 22 B. 961. 

Act XL of 1858 (Minors). 

See Executor, 21 B. 400. 

Act XV of 1865 (The Parsi Marriage and Divorce). 

8. 3— 8ee PARSIS, 22 B. 430. 

Act XX of 1865 (The Parsi Intestate Succession). 

8. 7, ach. II, cl. 2— See PARSIS, 22 B. 909. 

Act I of 1868 (The General Clauses). 

(1) S. 2 (5)— See STAMP, 22 B. 785. 

(2) 8. G— Seo COSTS, 21 B. 779. 

Act XIV of 1869 (Bombay Civil Courts). 

(1) S. 32— See JURISDICTION, 21 B. 754; 22 B. 170, 9G3. 

(2) S. 32— See Official act, 21 B. 773. 

Act XXI of 1870 (Hindu Wills). 

S. 2— See EXECUTOR, 22 B. 1. 

Act I of 1871 (Cattle Trespass). 

S. 11 — Forest Act CV II of 1878) s. 69 — Cattle straying in a reserved forest— 

Seizure by a forest officer of such cattle. — S. 11 ot the Cattle Trespass Aot 
(I of 1871) having been applied to forests by s. 69 of the Indian Forest 
Act (VII of 1878), tbo seizure by a forest officor of cattle found straying in 
a reserved forest is legal, even though no damage has aotually been done. 
QUEEN-Empress v. BABAJI LAXMAN, 22 B. 933 ... 1204 

Act XXIII of 1871 (Pensions). 

8. 4— See CIV. PRO. CODE (ACT XIV OF 1882), 22 B. 49G. 

ActV of 1872 (Jurisdiction over Sindh). 

See INSOLVENCY, 21 B. 405. 

Act X of 1873 (Oaths). 

(1) Refusal to take an oath — Effect of such refusal— Estoppel— 'Evidence . — The 
plaintiS sued to recover certain land from eight defendants, alleging it to be 
his exclusive property. One of the defendants pleaded that he was a co- 
owner with the plaintiS, who bad hitherto paid him his share of the rent. 

In the course of the case he oSerod to withdraw his opposition to the 
plaintiH’s claim if the plaintiS would swear a binding oath that his (the 
defendant’s) allegation were false and that the plaintiS had held exclusive 
possession of the property. The plaintiS refused to take the proposed oath. 

The Court, however, attached no importance to the refusal, and on the evi- 
dence passed a decree for the plaintiS. The defendant appealed and in the 
appellate Court the plaintiS’9 son on behalf of his father refused the oath, 
while on the other hand the defendant said he was willing, if required, to 
swear to the truth of his case. The Judge was of opinion that the plaint- 
iS’6 refusal to take the proposed oath and the defendant’s readiness to take 
it was, under the circumstances of the case, conclusive, and disregarding 
the recorded evidence be reversed the deoreo of the lower Oourt and 
allowed the defendant’s claim. 

Held , (reversing the appellate decree and restoring the deoree of the lower 
Court) that the appellate Court was wrong in deciding the case on the . ' 
ground of the plaintiS’s refusal to take the proposed oath. That refusal 
did not conclusively prove the falsity of the plaintiS’s olaira. It was merely 
a piece of conduot which was evidence to be considered in the case together 
with the other evidence. In this case there was abundant other evidence . 
all of wbioh was in favour of the plaintiS, and his refusal to take the oath . 
did not necessarily constitute a sufficient reason to set aside that evid-enoe. 

1254 



GENERAL INDEX. 


Act X of 1873 (Oaths)— {Concluded). PA4e 

A party who makes an oath as prescribed by his adversary confers by so 
doing ou his statement the character of conclusive 'proof, but his mere 
refusal to make the oath does not under the terms of the Oaths Act (X of 
1873) justify any legal presumption against him. Such refusal is to be 
considered merely as a piece of conduot to be considered along with the 
other evidence. CHINTaMAN v. 8HRINIVAS, 22 B. 680 

(2) S. 9— Offer by one party to be bound by oath of other party if taken in a 
certain form— Acceptance of the offer— Subsequent retractation of the offer 
— Administering of the oath discretionary with the Court. — The plaintiff 
offered under s. 9 of the Indian Oaths Aot (X of 1873) to be bound by the 
oath or affirmation of the defendant in a prescribed form upon a certain 
point. The defendant acoeptod the offer and took the oath. 

Held, that the plaintiff could not retract bis offer to be bound by the oath. 

ABAJI v. BALA, 22 B. 281 

Act VII of 1874 (The British Burma Municipal). 

8. 18— See PRACTICE, 21 B. 102. 

Act IX of 1875 (The Indian Majority). 

(1) Ss. 2 and 3— See PARSIS, 22 B. 130. 

(2) S. 3— See MINOR. 21 B. 281. 

Act X of 1876 (Bombay Revenue Jurisdiction). 

(1) See OFFICIAL ACT, 21 B. 773. 

(2) S. 4, cl. (6) — Soe IRRIGATION, 22 B. 377. 

(3) Ss. 4, cl, (f), 5 — Survey and Settlement Act (Bombay Act I of 1865), s. 32— Land 

Revenue Code ( Bombay Act V of 1879), ss. 38 and 39 —Free pasturage — 

Land set opart by Government lor grazing— Subsequint sale by Got-ernmenl 
of part of suzh land— Right of pasturage by the inhabitants of a village 
over Government waste lands— Right of Government over such land— Juris- 
diction of Civil Courts. — The land comprised in three survey numbers 
situate in the village of Mabim were set apart by Government as free 
grazing land for the cattle of villagers. Cut of this land about 2,600 acres 
was sold by Government to one Manchersha (defendant No. 2) in 1891. 

The extent of the area over which village cattle grazed before the sale 
being thus curtailed, the plaintiff for himself and on behalf of the other 
villagers brought this suit against the Secretary of State and Manchersha, 
alleging that the land left for grazing after the sale of 2,600 aores was 
insufficient for the pasturage of the village cattle and praying (in the 
alternative) that Government should set apart so much of laud as might 
be necessary for free graziug, &c., and that until auoh land as was neoes- 
Bary had been set apart, the plaintiff might be deolared to have the right 
of using the land oomprised in the three survey numbers as heretofore, and • 
that an injunction might be granted accordingly. 

Government alleged that the land that was left after the sale to Manchersha 
was sufficient for the bona fide needs of the villagers, and contended (inter 
alia) that the suit was barred under b. 4, cl. (/), of the Revenue Jurisdic- 
tion Aot (Bombay Act X of 1876). 

Held , confirming the decree of the lower Court dismissing tha suit, that while 
the Courts consistently with the course of legislation may have jurisdiction 
to declare that the villagers of a specified village are entitled to rights of 
free pasturage over Government waste lands within the limits of their 
village, still they can go no further and enjoin the Collector to pursue any 
particular course in connection with them while he is acting bona fide in 
pursuanco of the power which the provision of the statute confer upon him. 

The claim being against Government respeoting the occupation of waste land 
belonging to Government, tbo Civil Courts are precluded from entertaining 
it under s. 4 of the Revenuo Jurisdiction Act (Bombay Act X of 1876). A 
question relating to the discontinuous occupation of the village wastes by the 
village cattle is as muoh a question of land revenue as one relating to. the 
permanent occupation of them or a portion of them by an individual. 
TBIMBAK GOPAL V. THE SECRETARY OF STATE FOB INDIA, 21 B. 634... 

(1) 8. 11— Bee GlV. PBO. Code (ACT XIV OF 1882), 22 B. 173. 
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Act X of 1876 (Bombay Revenue Jurisdiction)— [Concluded). PAGE 

(5) S. 11— Meaning of the words “ appeal allowed by law”— Construction — The 

words “ an appeal allowed by law” used in s. 11 of the Revenue Jurisdic- 
tion Act (Act X of 1876) do notmeau “an appeal within the time allowed 
by law." They refer to the appeals which the law prescribes, aDd have 
no reference to the limitation in point of time, whioh the law may impose 
upon the bringing of such appeals. RaNCHOD v. 8ECRETARY OF STATE 
FOR INDIA, ‘22 B. 583 ••• 369 

(6) S. \l—Suit aqainst Government— Practice— Procedure— Ap-peal / tom an 

order of a revenue officer — Presentation of such op peal— Jurisdiction — All 
that s. 11 of the Bombay Revenue Jurisdiction Act (X of 1876) requires is 
that the appeal referred to therein shall be presented. When, therefore, the 
only appeal allowed bylaw against a certain order of the Collector lay to 
the Commissioner, and such appeal was presented. 

Held, that the plaintiff was not bound to wait for a reply before filing his 
suit against Government. ABAJI v. SECRETARY OF 8TATE, 22 B. 579 . . 967 

(7) S. 15— See JURISDICTION, 21 B. 754. 

Act VII of 1878 (The Indian Forest). 

(1) S. 10, cl. id) — See MORTGAGE (REDEMPTION), 21 B. 396. 

(2) 8. 69 — See ACT I OF 1871 (CATTLE TRESPASS), 22 B. 933. 

(3) S- 78 — Refusal to serve as member of a panch — Indian Penal Code (Act XLV 

of 1860), 8. 187— See Penal Code (Act XLV OF I860), 22 B. 769. 

Act IV of 1879 (The Indian Railways). 

S. 8-See TRAMWAYS, 22 B. 739. 

Act XVII of 1879 (Dekkhan Agriculturists’ Relief). 

( 1 ) Sea BENAMI TRANSACTION, 22 B. 820. 

(2) See Hindu Law (Marriage), 22 B. 321. 

(3) Ss. 3. 12. 47 and 74 — Arbitration— Award— Civ. Pro. Code ( Act XIV o/1882), 

S 3 . 518—521, 522 —A private award to which agriculturist debtors are 
parties — Fihng of the award tn Court. — A Civil Court can file a private 
award to which agriculturist debtors are parties without adjusting the 
acoouots under the Dekkhan Agriculturists’ Reliel Act (Act XVII of 1879). 

Mohan v. Tukaram, 21 B. 63 ••• 44 

(4) Ss. 12, 13, 53 and 54— Mortgage— Profits in lieu of inf erest— Loan not secured 

— Prouision that mortgage not to be redeemed until unsecured loan paid off 
— Mortgage paid off out of profits— Balance of profits applied to interest on 
loan— Special Judge, power of, to vary decree — Review. — A lent B Rs. 160 
for which B gave him a bond, dated 6th July, 1872. Of this loan Rs. 100 
were advanced on the mortgage of oertain land, and the bond contained 
terms of the mortgage, on9 of which was that the profits of the land were 
to be taken by the mortgagee in lieu of interest on the Rs. 100. The 
remaining Rs. 50 of the loan unsecured by the bond were made repayable 
with oompound interest at Rs. 1-8-0 per cent, per mensem. The bond 
further provided that the mortgage should not be redeemed until the latter 
sum of Rs. 50 with interest should be paid of. B sued for redemption of 
the mortgage. The first Court found that the mortgage had been paid off. 
and ordered redemption on the plaintiff paying Rs. 50 with interest, whioh 
under the rule of damdupat increased the amount to Rs. 100. The plamt- 
iff applied to the Speotal Judge for review on the ground that he had 
already paid the R 3 . 50. The Special Judge did not review the case on 
that ground, but acting under the power given him by ss. 53 and 54 of the 
Dekkhan Agriculturists’ Relief Act varied the decree by ordering redemption 
on payment of Rs. 50 only, holding that as the mortgage had been long 
since paid out of profits, tho bilance of such profils should be applied to 
payment of the interest due on the Rs. 50. On appeal to the High Court, 

Held, that the Special Judge had jurisdiction proprio motu under the provi- 
sions of s. 53 to vary the decree of the lower Court while not reviewing the 
case on the gcound applied for by the plaintiff. 

Held, also, that the Courts while inquiring into the merits of a oase under 
s 12 of the Dekkhan Agriculturists’ Relief Act had authority under s. la 
to treat the original advance of Rs. 100 and Rs. 50 as a single t faction 
and to set aside the agreement of the parties to treat part of the loan as a 
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Act XVII of 1879 (Dekkhan Agriculturists' Relief) — ( Concluded ). 

mortgage loan and part as au unscoured loan, and to deal with the whole 
case (as in substance it was) as an advance on a mortgage. BALKR18HNA 
v. MAHADEO, 22 B. 520 

(5) Ss. 15 ( B ) and 20 — Redemption suif — Instalment decree — Mortgagee in posses * 

sion under the decree for a specified time — Mortgagor cannot redeem before 
the specified time. — Where, under a decree passed in a redemption suit 
brought under the provisions of tho Dekkhan Agriculturists' Relief Act 
(Act XVII of 1879). a mortgagee is continued in possession of the mortgaged 
property for a definite time, he is entitled to retain possession until the 
expiration of the specified period, and is not liable to be redeemed before 
then at the wish of the mortgagor. RAMCHANDRA v. KONDAJI, 22 B. 221 

(6) Ss. 44 and 15 A — Sea Hindu Law (Joint Family), 22 B. 825. 

(7) Ss. 44 and 56 — Agreement executed before a village conciliator — Agreement 

evidencing an intention to create a mortgage — Admissibility ani validity of 
such agreement — Evidence. — On the 1st December, 1891, defendant exe- 
cuted before a village ooociliator a kabulayat to the following effect: — 

“ I admit Rs. 460 are due from me to the plaintiff (under a mortgage). I 
also owe him Rs. 485 under a consent decree and Rs. 489 as fresh advance, 
in all Rs. 1,434. I agree to pay on this sum interest at 13 annas per cent, 
per mensem. For the same I give in morfgage the property mentioned 
in the said decree, and also my house at Junner I will repay the Baid 
money in four years. If I fail, the property should be sold, and the money 
should be recoverel therefrom ; should the sale-proceeds fall short, I will 
personally pay the deficiency. I have already put the plaintiff in posses- 
sion of the property herein mentioned ...” 

The village conciliator forwarded this kabulayat to the Subordinate Judge 
under a. 44 of the Dekkhan Agriculturists' Relief Act (XVII of 1879), 
but tbe Subordinate Judge refused to file it. 

Thereupon the plaintiff brought the present suit for recovery of the mort- 
gage-debt by sale of the property, or, in the alternative, for an ordet 
directing the defendant to execute a mortgage in terms of the kabulayat, 
and for a personal decree against tbe defendant for the amount due. 

Held, that tbe kabulayat did not of itself create a mortgage, but only evi- 
denced the intention of the parties to create ODe. It did not, therefore, 
fall under s. 56 of the Dekkhan Agriculturists’ Relief Aot (XVII of 1879) 
and was admissible in evideooe to provo the oontract entered into. 

Held , aho, that the plaintiff was entitled to a deoreo directing the defendant 
to execute a mortgage in terms of the kabulayat. MaHadev v. MahaDU. 
22 B. 788 

• •• 

(8) 8, 73— -Act VI of 1895— Construction — Acts relating to procedure— Retros- 

pective operation of— Practice— Procedure— 3ee CONSTRUCTION, 21B. 822. 

Act XXI of 1879 (The Foreign Jurisdiction and Extradition). 

a. 11— See CRIM- PRO. Code (ACT X OF 1882), 22 B. 949. 

Act XV of 1 880 (Bombay Revenue Jurisdiction). 

8. 3 -See JURISDICTION, 21 B. 754. 


Act V of 1881 (Probate and Administratlon)- 

(1) See EXECUTOR, 22 B. 1. 

(2) 8. 12, oh. V, ss. 59 and 83-8ee PRORATE, 21 B. 563. 

Act XV of 1882 (The Presidency Small Cause Courts). 

8. 22— Amending Act (I of 1895)— General Clauses Act (I of 1868), 8 . 6— Con- 

i °< Plaintiff to 

oosts— Plaintiff recovering less than Rs. 2,000 -See COSTS, 21 B. 779, 

Act IV of 1883 (The Indian Railways), 

Bee Tramways, 22 B. 739. 
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Act II of 1886 (Income Tax). 

Ss 21, 22 —Agent of a company not resident in India— Liability o/^— The 
liability (or income tax of the agent of a company not resident in British 
India but in receipt through suoh agent of income chargeable under the 
Income Tax Act (II of 1886), is personal, and s. 22 does not make such 
liability conditional upon his having funds of the company in his hands. 
PLUNKETT v. NARAYAN, 22 B. 332 


Act VII of 1887 (Suits Valuation). 

8. 8— See VALUATION, 22 B. 315. 

Act IX of 1887 (The Provincial Small Cause Courts). 

(1) S. 25— See PRACTICE, 22 B. 891. 

(2) S. 25 -See SMALL CAUSE COURT, 21 B. 250. 

(3) 8. 25, sch. II, arts. 4 and 13— See SMALL CAUSE COURT, 21 B, 387. 

Act XIII of 1 889 (Cantonments) . 

8. 26— See CRIMINAL PROCEDURE, 22 B. 841. 

Act VIII of 1890 (Guardian and Wards), 

(1) S- 24— See HINDU LAW (MARRIAGE), 22 B. 509. 

(2) 8. 52— See MINOR, 21 B. 281. 

Act IX of 1890 (The Indian Railways). 

(]) S. 47. cl. (£7> — See TRAMWAYS, 22 B. 739. 

(2) 8. 122-See EASEMENT, 22 B. 525. 

Act VI of 1892 (The Indian Limitation Act and Civ. Pro. Code Amendment 
Act). 

See PAUPER, 22 B. 849. 

Act VIII of 1894 (The Indian Tariff). 

8. 10— See CONTRACT, 21 B. 628. 

Act I of 1895 (The Presidency Small Cause Courts). 

8. 6— See COSTS, 21 B. 779. 

Act VI of 1895 (Dekkhan Agriculturists’ Relief). 

See CONSTRUCTION, 2J B. 822. 


II — Bombay Acts. 


Act V of 1862 (Bombay Bhagdari and Narwadari Tenure). 

(1) Ss. 1, 3 and 5— See BHAGDARI, 21 B. 588. 

< (2) S. 2— Bee BHAG, 22 B. 737. 

Act I of 1865 (Bombay Survey and Settlement). 


(1) See KHOT, 21 B. 235. 

(2) S. 32— See ACT X OF 1876 (BOMBAY REVENUE 

Act III of 1865 (Bombay Wagers). 


JURISDICTION), 21 B. 684. 


See wagering Contract, 22 B. 899. 

Act VII of 1867 (Bombay District Police). 

8. 33-See POLICE, 22 B. 742. 

Act VI of 1873 (Bombay District Municipal). 

(1) S. 14— See MUNICIPALITY, 22 B. 384. 

(2) Ss. 17, 24— See MUNICIPALITY, 22 B. 289. 

(3) 8s. 17, 33 and 42-See MUNICIPALITY, 22 B. 230. 

(4) S3. 18, 24-See MUNICIPALITY, 22 B. 646. 

(5) 8. 21, els. 1 and 2-See MUNICIPALITY, 21 B. 630. 

(6) S. 33— See MUNICIPALITY, 21 B. 187. 

(7) S. 84— See MUNICIPALITY, 22 B. 709, 843. 

(8) 8*. 86-See MUNICIPALITY, 22 B. 283, 708. 

Act I of 1874 (Bombay Tramways). 

S. 24— See TRAMWAYS, 22 B. 739. 
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Act III of 1874 (Bombay Hereditary Offices). 

(1) B. 4— Amending Aot (Bom. Act Y of 1886) — ' *' Hereditary offioe Village 

Butar — Hindu law— Bombay Government Resolution No. 512 of 1882 — 
Bee Hereditary Offices, 21 B. 733. 

(2) Ss. 4 and 5 — Amending Aot (V of 1886), 3. 2— Vatandar, who is — Person 

having an hereditary interest — Hereditary interest, what is — See 
Vatandar, 21 B. 787. 

(3) Ss. 4 and 10— See VATAN, 22 B. 601, 

(4) S. 10 —Redemption suit — Decree for possession — Possession obtained by plaintiff 

under decree— Decree reversed in appeal — Collector's certificate under the 
Vatan Act iBom. Act III of 1874).— Where an erroneous decree of the 
District Court is reversed by the High Court and the decree of the original 
Court restored, the successful party has a right to be replaced in the same 
position as if the District Court had not made an erroneous decree. If in 
obtaining this right he is restored to possession of vatan land, such a 
restoration does not fall within the scope of a. 10, Bombay Act III of 1874. 
VENKATESH v. GOVINDRAO, 21 B. 55 

(5) 8. 25— See VATAN, 22 B. 344. 

(6) 8- 56— See Resumption, 22 B. 422. 

Act III of 1876 (Bombay Mamlatdars’ Courts). 

(1) Bee MINOR, 21 B. 88. 

(2) 8. 3 (1)— Bee MAMLATDAR, 21 B. 585. 

(3) S. 13— 8ee EJECTMENT, 21 B. 91. 

Act V of 1879 (Bombay Land Revenue Code). 

(1) S. 3, els. (16), (17) ; ss 71, 79. 85, 86 and 81—Deshmukhi vatan— Alienated 

land— Registered occupant — Superior holder.— In 1892, Vithalrao, a 
deshmukhi vatandar, died, leaving five sons— four by one wife, of whom 
Kamalrao was the eldest, and one son, Bhavanrao, by another wife. 
Kamalrao and Bhavanrao each claimed to be the eldest son of Vithalrao. 
On the 16th June, 1993, the Collector of Satara in proceedings under s. 71 
of the Land Revenue Code (Bombay Act V of 1879) ordered Kamalrao’s 
name to be registered in the Revenue books in place of Vitbalrao’3. Prior 
to this, however, the plaintiff and other tenants paid Bhavanrao rents for 
1892 — 94. Kamalrao then applied for and obtained from the Collector an 
order, under s. 86 of the Code, rendering him assistance in recovering these 
rents. The plaintiff in August, J894, brought this suit to restrain Kamal- 
rao from recovering the rents and to avoid the order for assistance. The- 
Bubordinate Judge granted the injunction, but the District Judge reversed 
that decision and dismissed the suit on tbe ground that Kamlrao was the 
registered occupant of the land and that tbe order for assistance was valid, 
and that payment of rent to Bhavanrao did not discharge the tenant*. 
On appeal to the High Court. 

Held, reversing the deoree of the District Judge and restoring that of the 
Subordinate Judge, that tho lands in question being alienated lands, s. 71 
of the Land Revenue Code (Bom. Act V of 1879) did not apply, and 
Kamalrao was net a registered occupant under the Code. The lands 
passed on Vitbalrao’s death to his five undivided sons, unless a custom of 
primogeniture existed in the family, and payment by the plaintiff to 
Bhavanrao, a co-landlord, was a valid discharge. SAMBHU v. KAMAL- 
BAO, 22 B 794 

(2) 8. 15— See MAMLATDAR, 21 B. 585. 

(3) Bs. 38 and 39— See ACT X OF 1876 (BOMBAY REVENUE JURISDICTION), 

21 B. 684. 

(4) a. 56— 8ee MORTGAGE (REDEMPTION), 21 B. 396, 

(5) 8s. 56, 67, 160 ond 153 — Sale for arrears of assessment— Confirmation of sale 

by Collector — Forfeiture — Declaration of forfeiture — Sale not invalid 
although no declaration of forfeiture —A sale of a holding for default of 
payment of assessment is Dot invalid although prior to the sale there has 
been no declaration of forfeiture by the Colleotor. Tbe declaration is not ; 
so essentially a necessary preliminary of a salo that without it the sale is 
illegal and invalid. The faot that a sale has taken place is prirtia facie 
evidence that forfeiture had been declared. GANPATI v. GANGARAM. 21 
B. 381 
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Act V of 1879 (Bombay Land Revenue Code)— {Concluded). 

(6) Ss. 57 and 153 —Cons.ruction— Landlord and tenant— Mulgcni lease— Forfei- 
ture not followed by sale — A declaration of forfeiture, under s. 153 of the 
Land Revenue Code (Bom. Act V of 1879), cf the interests of a lessee hold- 
ing under a permanent lease, not followed by a sale, but by an order 
transferring possession of the holding to the lessor under s. 57, has not the 
effect of defeating prior incumbrances created by the lessee in favour of 
third persons. NARAYANv. PURSHOTAM, 22 B. 389 

(7) S. 74— Bee LANDLORD AND TENANT, 22 B. 348 (F.B.). 

(8) 8 84 — See LANDLORD AND TENANT, 21 B. 311. 

(9) 8. 108— Bee KHOT, 21 B. 480. 

(10) 8s. 108 and 110— See KHOT, 21 B. 467. 

(11) Ss. 109, 110, 120, 129, 156, 203, 211 and 212— See KHOT, 21 3. 244. 

(12) S . 182— Civ. Pro . Code ( Act XIV ot 1882), ss 244, 294 —Mortgage with 

possession— Default by mortgagee in payment of assessment — Sale for arrears 
of revenue— Certified purchasers — Purchase for mortgagee — Purchasers or 
mortgagee trustees for mortgagor— Suit by mortgagor for redemption — 
Execution — Sale in execution— Purchase by judgment-creditor without leave 
of Court — Remedy of judgment-debtor, — In 1872, the plaintiffs’ father 
mortgaged three plots of laud (Nos. 303, 304 anJ 305) to the first de'end- 
ant with possession. In 1880 and 1881 the first defendant haviug made 
default in paying the assessment, plots Nos. 303 and 305 were sold by the 
Revenue authorities and were bought respectively by defendants No9. 2 
and 3. In the latter year (1881), plot No. 304 was sold in execution of 
a money deoree obtained by the mortgagee (defendant No. 1) against the 
mortgagor and was purchased by his (tbe first defendant’s, undivided 
brother without leave of the Court. In 1892, tbe plaintiffs (heirs of the 
mortgagor) brought this suit against defendants Nos. 1, 2 and 3 to redeem 
the said three plots of land from tbe mortgage of 1872. 

Defendant No. 1 pleaded that he bad inherited plot No. 304 from his 
brother, who had become the owner of plot No. 304 by his purohase at the 
execution salo in 1881. He disclaimed all interest in plots Nos. 303 and 
305. Defendants Nos. 2 and 3 answered that they had become absolute 
owners by the purchase at the revenue sales. A9 to these latter, it was 
alleged that defendants Nos. 2 and 3 were in possession of the 6aid two 
plots for the first defendant. Defendants Nos. 2 and 3 contended that by 
s. 182 of the Land Revenue Code (Bom Aot V of 1879), the plaintiffs 
were precluded from raising this point. 

Held, that though s. 182 forbade the Court to entertain a suit against 
defendants Nos. 2 aud 3 on the ground that they had bought the land for 
defendant No. 1, it did not debar it from entertaining a suit against them 
on the ground that subsequently to the sale they were holding on behalf 
ef defendant No. 1, or against defendant No. 1 on tbe ground that he 
was himself really in possession through defendants Nos. 2 and 3 as his 
agents or tenants. The same principle of equity whioh would make defend- 
ant No. 1 a trustee for the mortgagors if be had bought in his own name, 
would make defendants Nos. 2 and 8 trustees for them if subsequently to 
tbe sale they held the land on behalf of defendant No. 1 and would also 
make defendant No. 1 himself a trustee if subsequently to tbe sale the 
property came into his possession as benefioially entitled thereto owing to 
an agreement between him and the certified purchasers. 

Where a judgment-oreditor without leave of the Court buys the property of 
his judgment-debtor at a Court-sale, the remedy of the latter is by appli- 
cation under s. 294 of the Civ. Pro. Code (Aot XIV of 1882) and not by 
separate suit. GENU v. Bakh ARAM, 22 B. 271 

(13) Ss. 196 and 197— See CRIM. Pro. 0ODE (AOT X OP 1882), 22 B. 936. 

Act VII of 1879 (Bombay Irrigation). 

8. 48— See IRRIGATION, 22 B. 377. 

Act I of 1880 (Bombay Khoti Settlement). 

(1) See KHOT, 21 B. 608. 

(2) Ss. 9 to 12, 16 to 22, 29, 33 and 40-See KHOT, 21 3. 480. 

. (3) Ss, 16, 17, 20, 22 and 33— See KHOT, 21 B. 244. 
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Act I of 1880 (Bombay Khotl Settlement)— {Concluded). 

(4) 8a. 16, 17. 21 and 33 (c) — See KHOT, 21 B. 235. 

(5) Sb. 16—18 and 20-23— See KHOT, 21 B. 467. 

(6) 17, 20, 21 and 33 ~Entry in the Settlement Officer's record not conclusive. 
— An entry by a Survey Offiaer that an occupancy tenant colds the land 
rent-free is not an entry under s. 17 of the Kboti Act (Bom. Aot I 
of 18S0), and not being final, it can under s. 21 be reversed or modified by 
a deoree of a Civil Court. VlTHAL v. YESA, 22 B. 95 

(7) Ss. 20 and 21-See KHOT, 21 B. 695. 

Act 11 of 1884 (Bombay District Municipal Act Amendment). 

(1) See MUNICIPALITY, 22 B. 708. 

(2) s. 23— See MUNICIPALITY, 21 B. 279. 

(3) S. 27, ol. 7 and s. 32— See MUNICIPALITY, 21 B. 630. 

(4) 8. 48 -See MUNICIPALITY, 22 B. 230, 283, 289, 605, 686, 637. 

Act 111 of 1886 (Bombay General Clauses). 

See Small Cause Court, 21 B. 387. 

Act V of 1886 (Bombay Hereditary Offices, Amending Bombay Act 111 of 
1874). 

(1) S. 2— See HEREDITARY OFFICES, 21 B. 733. 

(2) 8. 2— See VATANDAR, 21 B. 787. 

(3) S. 2 — Retrospective effect — Vatan— Vatan becoming tbe property of widow 

and daughter— Heirs — See VATAN, 21 B. 118. 

Act IV of 1887 (Bombay Prevention of Gambling). 

Ss. 4, 5 and 7— See GAMING, 22 B. 745. 

Act III of 1888 (Bombay, City of Bombay Municipal). 

(1) 8. 461 (d) — See MUNICIPALITY, 22 B. 980. 

(2) S. 472— See MUNICIPALITY, 22 B. 766. 

Act VI of 1888 (Bombay Gujrat Taluqdars). 

8. 31, ol. 2.— 8ee TaLUKDAR, 22 B. 884. 

Act IV of 1890 (Bombay District Police). 

(1) 8. 47— See POLICE, 22 B. 746. 

(2) 8. 48, ol. (tti— See POLICE, 22 B, 715. 

(3) S. 56, els. 2 and 65— Bee POLICE, 22 B. 970. 

Act of Insolvency. 

See INSOLVENCY, 21 B. 297. 

Adjudication. 

See INSOLVENCY, 21 B. 297. 

Administration. 

See JURISDICTION, 22 B. 963. 

Administrator. 

Bee Practice, 21 B. 102. 

Adverse Possession. 

(1) Adoption — Second adoption in the life-time of first adopted son is invalid 

— Joint enjoyment of property by an owner and a trespasser — Adverse 
possession — Trespasser’s right by prescription — Compromise— Family set- 
tlement, effeot of— See HINDU LAW (ADOPTION), 22 B. 482- 

(2) Adverse possession of a partial interest (eg., a tenant's) in land — Title by 

adverse possession asserted by a plaintiff against the true owner as well as 
alleged as a defence — Limitation Act (XV of 1877), s. 28 and art. 144, — 
Adverse possession for more than twelve years by one claiming to hold 
land as its full owner not only extinguishes the title of the true owner to 
the land so held and debars him from suing for its recovery, but creates a 
title by negation iD tbe oooupant which he can aotively aseert, if he loses 
possession, even against the true owner. 
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Adverse Possession— (CoMcZurZed). 

A partial interest in land may be lost by adverse possession as well as the 
whole interest, and the right to such partial interest may be asserted by 

suit. 

So where a landlord seeks to recover from his tenant possession ofland in his 
tenant’s occupancy and the latter alleging a perpetual teuancy successfully 
resists on that ground the landlord’s attempt to dispossess him, the tenant 
may, after the statutory period has expired, plead limitation in bar of a 
subsequent suit in ejectment by the landlord. 

A landlord, allowing the tenant to assert the validity of an invalid lease for 
the statutory period of more than twelve years may b9 debarred from sub- 
sequently Questioning the right of the tenant to hold under its terms. 
BUDESAB V. HANMANTA, 21 B. 509 

(3) Continuous- Temporary interruption of possession— Wrongful possession given 

by Court to a third person— Restoration of possession to defendant. — In a 
suit brought to recover possession of certain land the defendant pleaded 
limitation. He had held possession of the land adversely to the plaintiff 
from 1881 up to the date of suit (2nd Oolober, 1895), with the exception 
of a period of three years (viz., 4th April, 1892 to 9th April, 1895) during 
which he was dispossessed under a decree of a Civil Court of first instanoe 
obtained against him by a third person, which being reversed in appeal he 
was restored to possession on the said 9th April, 1895. 

Held, that the present suit was barred by limitation. The wrongful posses- 
sion given by the Court to a third person did not (after possession had 
been restored to the defendant) prevent the statute from running during 
its continuance against the plaintiff and in favour of the defendant. 
DAGDU v. KALU, 22 B. 733 

(4) Ejectment— Possession— Mahomedan family— Sons living with father— 

Decree and execution against father— Subsequent possession by sons— 
Civ. Pro. Code (Act X of 1877), 8. 263— Limitation— See EJECTMENT, 
21 B. 98. 

(5) Limitation— Resumption — Land granted with condition of service— Land 

granted as remuneration for service— Service attaohed to grant of heredi- 
tary office— See RESUMPTION, 22 B. 422. 

(G) See Limitation Act (XV of 1877), 22 B. 893. 

(7) Bee MORTGAGE (REDEMPTION), 21 B. 793. 

Africa Orders in Council 1889, 1892, 1893. 

See UGANDA, 22 B. 54. 

Agent. 

(1) See ACT II OF 1886 (INCOME TAX), 22 B. 332. 

(2) See CONSIGNOR AND CONSIGNEE, 21 B. 287. 

Agreement. 

(1) See ACT XVII OF 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 22 B. 788. 

(2) See CIV. PRO. CODE (ACT XIV OF 1882). 22 B. 463. 

(3) See CONSTRUCTION, 22 B. 355. 

(4) See CONTRACT ACT (IX OF 1872), 22 B. 861. 

(5) See Hindu Law (Joint Family), 21 B. 349 ; 22 B. 825. 

(6) See STAMP, 22 B. 785. J 

Alienation. 

See Landlord and Tenant, 21 B. 195. 

Alimony. 

See Husband and Wife, 21 B. 77. 


Allowance. 

(1) Pensions Act (XXIII of 1871), s. 4-Cash allowance allowed to worship of 

idol — Personal grant — Civ. Pro. I Code (Act XIV of 1882), s. 539 So 
civ. Pro. Code (Act XIV of 1882), 22 B. 496. 

(2) Bee GIV. PRO. CODE (ACT XIV OF 1882), 22 B. 39. 

(3) See VATAN, 22 B. 669. 
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' Amendment. 

(1) See OIV. Pro. Code (ACT XIV OF 1882), 21 B. 548. 

(2) See Partnership, 21 B. 205. 

(3) See Practice, 21 b, 570. 

(4) See Vendor and Purchaser, 21 B. 827. 

Ancestral Property. 

Self-acquired property made ancestral by agreement — Operation of suoh agree- 
ment— Effect of suoh agreement on aooumulations and accretions of the 
property— Hindu law— Undivided family— See HINDU LAW (JOINT 
Family), 21 B. 349. 

Appeal. 

1. — General. 

2 . — Criminal. 

3. — SECOND APPEAL. 

4. — To privy Council. 

L— General. 

(I) Abatement of appeal— Practice — Procedure — Civ. Pro. Code (Act XIV of 1882), 

bs. 365 and 366 -Reg VIII of 1827, ss- 7, 9 and 10— Act XIX of 1841, 
b. 9— Aot VII of 1874, s. 18— Death of appellant — Administrator of the 
property of the deceased placed on the record— See PRACTICE, 21 B. 102. 

(2) Civ. Pro. Code (Act XIV of 1882), ss. 551, 557 and 584 — Dismissal of appeal 

— Power of the lower Court to amend deoree after dismissal of appeal — 
Practice— Prooedure—Bee ClV.PRO. CODE (ACT XIV OF 1882), 21 B. 548. 

(3) Limitation— Memorandum of appeal— Non-payment of stamp in time — 

Petition to appeal in forma pauperis — Security for oosts of appeal — Exten- 
sion of time for furnishing security — Exceptional circumstances — Civ. 
Pro. Code (Aot XIV of 1882), s. 549— Practioe — Procedure— See PRAC- 
TICE, 21 B. 576. 

(4) Right of appeal— Death of one of several appellants pending appeal— Death 

of one of several respondents pending appeal— Civ. Pro. Code (Act XIV of 
1892), ss. 366, 363, 544 and 582— Practice —Procedure— See PRACTICE, 22 
B. 718. 

(5) See ACT X OF 1876 (Bombay REVENUE JURISDICTION), 22 B. 579. 

(6) See COMPANY, 21 B. 273. 

(7) See DIVORCE, 22 B. 612. 

(8) See JURISDICTION, 22 B. 9G3. 

(9) See KHOT, 21 B. 244. 

(10) See LAND ACQUISITION ACT (X OF 1870), 22 B 802. 

(II) See LIMITATION, 21 B. 552 ; 22 B. 500. 

(12) See MORTGAGE (EQUITABLE), 22 B. 164. 

(13) See P ARSIS, 22 B. 430- 

(14) See PAUPER, 22 3. 849. 

(16) See PRACTICE, 22 B. 253, 891. 

(16) See Receiver, 21 B. 328. 

2.— Criminal. 

See Grim. Pro. Code (act X of 1882), 22 B. 759. 

3. — Second Appeal. 

(1) Interference on seoond appeal with finding of faot based on wrong views of 

law— See HINDU LAW (WIDOW), 21 B. 110. 

• 

(2) Mixed question of law and faot — Finding of lower Court — High Court’s power 

to interfere — Ejeotment — Proof of title — Inference of title from aots of 
ownership— Finding of lower Court on suoh question— See EJECTMENT, 
21 B. 91. ‘ 

# • • • • 

(3) Praotice— Procedure — Wrong issue framed by lower Court — Finding on the 

point raised by oorreot issue clear from judgment — No remand — See 
Practice, 21 B. 325. 

(4) Bee PRACTICE, 21 B. 567. 

(6) See SMALL CAUSE COURT, 21 B. 248. 
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Appeal— 4. — To Privy Council. 

See Privy Council, 21 B 723 ; 22 B. 528. 

Appropriation. 

See Contract, 22 B. 189. 

Arbitration. 

(1) Power of executor to refer the question of execution of a will to arbitration — 

Executor — Will — Evidence— Evidence to explain written dominant — Evi- 
dence Act (I of 1872), ss. 92 and 94 -Practice— S9a EXECUTOR, 21 B. 335. 

(2) See ACT XVII OF 1879 (DEKKHAN AGRICULTURISTS’ RELIEF). 21 B. 63. 

Arrest. 

(1) See Civ. Pro. CODE (Act XIV OF 1882), 22 B. 961. 

(2) See Execution of Decree, 22 B. 731. 

Assessment. 

(1) Land Revenue Code (Bom. Aob V of 1879), 56, 57, 150 and 153— Sale for 

arrears of assessment— Confirmation of sale oy Colleoior — Forfeiture — 
Declaration of forfeiture —Sale not invalid although no declaration of for- 
feiture -See ACT V OF 1879 (BOMBAY LAND REVENUE CODE), 21 B. 381. 

(2) See CO-SHARERS, 21 B. 154. 

Assignment. 

(1) 8ee DAMDUPAT, 21 B. 38. 

(2) See HINDU LAW (MAINTENANCE), 21 B. 747. 

(3) See TRANSFER OF PROPERTY ACT (IV OF 1882), 21 B 60 ; 22 B. 761. 

Attachment. 

(1) See BHAGDARI, 21 B. 588. 

(2) See CIV. PRO. CODE (ACT XIV OF 1832), 21 B. 58 ; 22 B. 39, 88, 640, 875, 

984. 

(3) See Company, 21 B 273. 

(4) See CONSIGNOR AND CONSIGNEE, 21 B. 287. 

(5) See EXECUTION OF DECREE, 22 B. 42, 473. 

(3) See FRAUDULENT CONVEYANCE, 22 B. 255. 

(7) See Mortgage (Equity of redemption), 21 B. 226. 

(8) See Partnership, 21 B. 205. 

Award. 

(1) Decree — Consent decree— Application by creditor of defendant to be made a 

party to suit — Objection by creditor to filing award— Practice — Procedure — 
Civ. Pro. Code (Act XIV of 1882), s. 484. — The plaintiff applied to file an 
award and for a deoree iu terms thereof, to wbioh the defendant consented. 
K , a creditor of the defendant, thereupon applied to be made a party to 
the suit and objected to the filing of the award and to the decree, alleging 
that the award was fraudulent and fiotitious aad had been made in order 
to save the defondaut’s property from his creditors. The Subordinate Judge 
made K- a party to the suit and refused the plaintiff’s application. On 
application to the High Court, 

Held , that K. ought not to have been made a party to the suit. His remedy 
was to apply under s. 484 of the Civ. Pro. Code (Aot XIV of 1882) for an 
attachment before judgment of the defendant’s property. 

Held, also, that the Judge was bound to file the award, the defendant having 
raised no objection tn it and no illegality appearing on the face of it. 
DUNGARSI V. UJAMSI, 22 B. 727 

(2) Decree upon an award— Res judicata— Civ. Pro. Code (Act XIV of 1882), 

ss. 13 and 522.— A judgmeut and decree passed in terms of an award under 
s. 522 of the Civ. Pro. Code (Act XIV of 1882), oonstitute ares judicata. 
VYANKATESH V. SAKHARAM, 21 B. 465 

(3) See ACT XVII OF 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 21 B. 63. 

(4) See Crim. Pro. Code (Act X of 1892), 22 B. 717. 

(5) See Executor, 21 B. 335. 

(6) See LAND ACQUISITION ACT (X OF 1870), 22 B. 802. 
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Bail. 

See ORIM.Pro. CODE (ACT X OF 1882), 22 B. 549. 

Genaml Transaction. 

(1) Beoamidar, right of, to sue in his own name — Purchase by a non-agri- 

culturist in the name of an agriculturist — Suit by benamidar lor redemption 
— Court fees payable as if real purchaser was plaintiff — Dekk-han Agri- 
culturists ’ Relief Act ( Act XVII of 1879) — Practice— Procedure . — Where a 
purchase is made benami and a suit is brought by the benamidar in order 
that the real purchaser may escape the consequences to which the latter 
would be liable if he purchased and sued in his own name, the Court will 
look behind the record to see who the real purchaser is. 

A benamidar may maintain a suit in his own name, but the Court will put 
the defendant in the same position as if the real were the actual plaintiff. 

One Dagdu, an agriculturist, purchased certain land benami for Kelkar, a 
non-agriculturist, and brought a suit for redemption uhder the provisions 
of tbo Dekkhan Agriculturists’ Relief Act (Act XVII of 1879). Under the 
notification of the Government of India, No. 2092, dated the 29th 
July, 1881, the fees in case of suits by agriculturists for redemption were 
remitted, and the plaintiff, therefore, paid no stamp duty on the plaint. 

Held, that Dagdu might maintain the suit in his own name, but must pay 
the usual stamp fees, and that the suit should proceed as an ordinary 
suit as though Kelkar was the nominal as well as the real plaintiff. 
Dagdu v. Balvant R. Natu, 22 B. 820 

(2) Benami purohase — Suit by benami purchaser — Addition of real purchaser as 

co-plaintiff — Continuation of suit — Limitation — Limitation Act (XV of 
1877), s. 22— Civ. Pro. Code (Act XIV of 1882), s. 27— Court-sale— See 
LIMITATION, 22 B. 672. 

Bequest. 

See HINDU Law (WILL), 22 B. 409, 774, 833. 

Betrothal. 

See HINDU LAW (MARRIAGE), 21 B. 23. 

Bhag. 

(1) Bhagdari Act (Bom. Act V of 1862), s. 2 — Sale of a portion of a bhag in 

execution of a decree — Process for sale— Collector's right to get the process 
quashed.— The appellant was the mortgagee of a portion of a bhag under 
a mortgage dated 1880, and in a suit brought upon the mortgage obtained 
a decree for sale of the mortgaged property. An attachment was issued 
and an order for sale was made. Thereupon the Collector applied, under 
8. 2 of Bombay Act V of 1862, to sec aside the attachment and order for 
sale. 

Held, that the mortgage of a portion of a bhag was unlawful under s. 3 of 
the Act, and a process having been issued for sale of such portion, the 
Collector was entitled to have it quashed. NARBHERAM v. COLLECTOR 
OF BROACH, 22 B. 737 

(2) See BHAGDARI, 21 B. 588. 

Bhagdari. 

Bhagdari Act (Bom. Act V of 1862), ss. 1, 3 and 5 — Civ. Pro. Code (Act XIV 
of 1882), s. 266 (c)— Bhagdari village— Bhag— "Homestead," meaning of 
the word— Attachment. Per Fabran, C.J., JARDINE, PARSONS and 
RaNADE, JJ, — The superstructure of a house belonging to a ‘bhag’ in 
a bhagdari village is exempt from attachment under the provisions of the 
Bhagdari Act (Bom. Act V of 1862). 

Per CANDY, J.— Having regard to the deoision in 4 B.H.C.R. 46 and the 
object of the Bhagdari Aot (Bom. Act V of 1862), it is doubtful whether 
the Legislature intended to exempt from attaohment the materials of 
a house belonging to a 'bhag*. COLLECTOR OF BROACH v. VENILAL 21 
B. 588 (P.B.) ’ 

Bill of Exchange. 

See HUNDI 21 B. 294. 
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Bill of Lading. 

Contract of carriaoc— General words of exemption— ‘Or otherwise”— Construc- 
tion— Short delivery of goods— No evidence as to how goods were lost— Bur- 
den of proof . — The plaintiff was the consignee of a large consignment of 
goods shipped from Bombay in bags on board the defendants steamship 
“Java’’ for carriage to Zanzibar. On arrival of the “Java” at Zanzibar 
the goods were landed by the defendant company and placed in the cus- 
toms godown, where the plaintiff indue course demanded delivery, Some 
of the bhags were not forthcoming, but the evidence did not show how the 
loss had occurred. The bill of lading contained the following condition :] 

“ The company’s liability shall cease as soon as the packages are free of the 
ship’s tackle, after which they shall not be responsible for any loss or 
damage, however caused. If stored in receiving ship, godown or upon any 
wharf, all risks of fire, dacoity, vermin or otherwise shall be with the 
merchant, and the usual charges shall be paid before delivery of the goods. 
Fire insurance will be covered by the company’s agent on application.” 

In a suit brought by the plaintiff for short delivery of goods : 

Held, that the defendants were liable. They did not show how the loss 
occurred, and as it might have occurred from causes not covered by the 
exception (e g., from misdelivery) they did not bring themselves within 
the protection afforded by tho exemption. 

The general words “ or otherwise,” contained in the 10th clause of the bill 
of lading could not be read so as to cover all possible losses, for that would 
make them include wilful misconduct on. the part of the defendants’ ser- 
vants, and general words are not read with such an extended meaning, 
Nor would they include misdelivery for that was provided for in the 
eighth clause. 'BRITISH INDIA STEAM NAVIGATION COMPANY V. RAT- 
ANSI. 22 B. 184 

Books 

Seo Contract, 21 B. 628. 

Breach of Contract. 

(1) See COSTS, 21 B. 779. 

(2) See HINDU LAW (MARRIAGE), 21 B. 23. 

Breach of Covenant. 

See VENDOR AND PURCHASER, 21 B. 176. 

British Protectorate. 

Seo UGANDA, 22 B. 54. 


Broker. 

(1) B okerage— Suit for brokerage— Contract effected by broker not carried out oy 
purchaser — Quantum meruit. — The plaintiff was employed by the defend* 
'mts as broker to sell certain property. The defendants’ letter dated 3rd 
January, 1895, engaging him as broker stated as follows:— It is under- 
stood that the brokerage will be paid cn receipt, by us, of the money, and 
: hat this transaction is to be completed within a fortnight from date, J.ne 
plaintiff negotiated with one Pestonji Patel and his brother, who eventually 
igreed to become purchasers, but stipulated for four or five months within 
which to pay the purohase-money. On the 1st February, 1895, the defend- 
ants through the plaintiff finally closed the contract with the purchasers, 
>ne of the terms of which provided that Rs. 10,000 should be paid imme- 
uiately as earnest and tho balance (Rs.27,000) of the purchase-money to be 
paid within four months. The purchasers were, however, unable . to pay 
Rs. 10,000 earnest money and they handed to the defendants three Bank 
of Bombay shares as seourity for the performance of the ooatraot. On e 
of the purchasers shortly afterwards died : the defendants aPP«ently 
abandoned the idea of enforcing the oontraot, and at the end of ! the yea 
they returned to the purchaser’s family two of the Bank of Bo “hay shares, 
having (as they alleged) sold the third to defray the 

had incurred in oonneotion with the transaction. • The plaintiff sued to 
recover Rs. 1,500 as brokerage from the defendants. 

field, that under the circumstances the plaintiff was not jentittod l tc 

theRs. 1,500, but only to a quantum-menut, there bang . no 1 previc dus 
agreement as to the time when the brokerage was to be paid , and that he 
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Broker— ^Concluded ) . 

was only entitled to a percentage (5 per cent.) on the value of the shares 
whioh had been aotually received by the defendants. Part of the business 
for whioh the plaintiff was employed was to find a solvent purchaser. 

Stokes v.Soondernath D. Khote, 22 B. 540 

(2) Suit by, for differences paid in respeot of contracts made by him for defend- 
ant— Gontraot — Wagering contract— Contraot Act (IX of 1872), s. 30 — 
Bombay Act III of 1865— Seo WAGERING CONTRAOT, 22 B. 899. 

Brokerage. 

See BROKER, 22 B. 540. 

Buildings. 

(1) See Executor, 22 B. 1, 

(2) See Municipality, 21 B. 187. 

Burden of Proof. 

(1) Lingayets — Marriage between members of different sects of Lingayets— 

Burden of proof of invalidity of marriage — Evidenoe — Hindu law— 
Marriage. See HINDU LAW (MARRIAGE), 22 B. 277. 

(2) See Bill of Lading, 22 B. 184. 

(3) See Civ. Pro. Code (ACT XIV of 1882), 22 B. 967. 

(4) See Hindu Law (Partition), 22 B. 259, 922, 

(5) See Khot, 21 B. 695. 

By-law. 

See Municipality, 22 B. 980. 

Canal Officer. 

See IRRIGATION, 22 B. 377. 

Cantonment. 

See Vendor and Purchaser, 21 B. 827. 

Carriage. 

See Bill of Lading. 22 B. 184. 

Cause of Action. 

(1) See ACCOUNT, 22 B. 513. 

(2) See CIV. Pro. CODE (ACT XIV OF 1882), 22 B. 783. 

(3) See CONTRACT, 21 B. 126. 

Certificate. 

(1) See ACT III OF 1874 (BOMBAY, HEREDITARY OFFICES), 21 B, 55. 

(2) Bee SUCCESSION CERTIFICATE ACT (VII OF 1869), 21 B. 53. 

(3J See VATAN, 22 B. 601. 

Charge. 

See LIMITATION ACT (XV OF 1877), 22 B. 107. 

Charity. 

' (T) Publio charity— Suit for removal of trustees of a public oharity and for ac- 
count — Jurisdiction— District Court — Civ. Pro. Code (Aot XIV of 1882), 
s. 539 — Trustees— Bee TRUSTEES, 21 B. 48. 

(2) Will— Dharam— Gift to dharam— Reversioner — Limitation applicable to 
reversioner— Limitation Aot (XV of 1877), Art. 141— See HINDU LAW 
(WILD), 21 B. 646. 

% 

Civil Courts. 

See IRRIGATION, 22 B. 377. 

Civ. Pro. Code (Act VIII of 1859). 

(1) 8. 6— See CIV. PRO. CODE (ACT XIV OF 1882), 22 B. 778. 

(2) 8s. 11, 12— Bee HINDU LAW (PARTITION), 22 B, 922. 

(8) 8. 210— See Execution of Decree, 21 B. 639. 
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Civ. Pro. Code (Act XXIII of 1861). 

S. II— See Civ. Pro. Code (Act XIV op 1882), 22 B. 463. 

Civ. Pro. Code (Act X of 1877); 

(1) Ss. 234, 248 and 311— 8ee EXECUTION OF DECREE, 21 B. 424. 

(2) 8. 263 — Limitation — Ejectment — Possession — Mahomedan family — Sons 

liviog with father— Decree and execution against father — Subsequent 
possession by sons — Adverse possession — See EJECTMENT, 21 B. 98. 

Civ. Pro. Code (Act XIV of 1882). 

(1) See Minor, 21 B. 88. 

(2) Ss. 2, 591— See CONSTRUCTION, 22 B. 355. 

(3) Ss- 13 and 522— 8ee AWARD, 21 B. 465. 

(4) S. 25 — Transfer of execution proceedings— Insolvency— Opposing creditor — 

Opposing creditor's right to apply for transfer of insolvency proceedings . — 
The power of transfer given by s. 25 of the Code of Civil Procedure (Aot 
XIV of 1882) extends to execution proceedings as well as to suits. 

An application to be declared an insolvent under the Civ. Pro. Code (Aot 
XIV of 1882) is a proceeding in execution, and as such oan be made the 
subjeot of an order under s. 25 of the Code. 

A creditor who has received notice of an insolvency petition, and whose name 
is entered on the record of the execution proceedings as an opposing 
creditor, is a “party” within the meaning of s. 25 of the Code of Civil 
Procedure (Act XIV of 1882), and may apply for a transfer of the proceed- 
ings under the section. NASSarvanji v. KHARSEDJI. 22 B. 778 

(5) S. 27 — Court sale — Benami purchase — Suit by benami purchaser — Addition 

of real purchaser as co-plaintiS — Continuation of suit — Limitation — 
Limitation Act (XV of 1877), s. 22— See LIMITATION, 22 B. 672. 

(6) S. 30 —Jurisdiction — Small Cause Court — Subscriptions for building a temple 

— Person receiving stick subscriptions — Trustee — Practice. — A person 
collecting and receiving subscriptions for the purpose of building a temple, 
in pursuance of a resolution come to at a meeting of the community, holds 
them in the capacity of a trustoe, and a suit in respect thereof should be 
filed, under s. 30 of the Civ. Pro. Code (Act XIV of 1882), in a Subordinate 
Judge’s Court and not in a 8mall Cause Court. MAHOMED NATHUBHAI 
v. HUSEN, 22 B. 729 

(7) S. 30 — Permission of Court — Leave of Court when to be given — Praotice — 

Procedure — See PRACTICE, 21 B. 784. 

(8) S. 30 — Specific Relief Act (I of 1877), s. 56, ol. (&) — Municipality — Municipal 

fund— Misapplication of fund by municipality— Right of taxpayer to sue 
to restrain municipality from such misapplication — Parties— Praotice — 
See MUNICIPALITY, 22 B. 646. 

(9) Ss. 36, 39 and 652— See PLEADER, 22 B. 654. 

(10) 8. 43— See MORTGAGE (SIMPLE), 21 B. 267. 

(11) S. 53— Practice— Procedure — Amendment of plaint — Discretion of the Judge. 
—See PRACTICE, 21 B. 570. 

(12) Ss. 58, 62, 63, 64 — Plaint registered — Copy extract from account boohs an- 

nexed— Books of account not produced for confirmation— Penalty for non- 
production of books — Practice — Procedure. — On the 14th April, 1897, a 
plaint was presented and was numbered and registered as a suit. Annexed 
to it was a copy of an extract from the plaintiff’s account books. The 
matter was adjourned to the 2nd June, 1897, for the production of the 
account books, in order that the oopy might be oompared and varified. 
On that day neither the plaintiff nor his pleader appeared with the books, 
whereupon the Subordinate Judge rejected the plaint, holding that no 
summons could be issued unless the copy of extract annexed to the plaint 
was found to be correot. 

Held (reversing the order) that the plaint having been registered on the 14th 
April, summonses ought to have been issued on the 2nd June. There was 
no provision in the Civil Procedure Code (Aot XIV of 1882) justifying the 
rejeotion of the plaint. The penalty which the plaintiff tnourred for not 
produoing his original aooounts was that prescribed in s. 63, vis, not being 
able to put in that account without the speoial leave of the Judge. GOPAL 

v. Vishnu, 22 B. 971 . 
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(18) Ss. 59, 138, 189 — Production of documents — Bombay Revenue Jurisdiction 
Act (X of 1876), s. 11 — Practice — Procedure.— Under s. 11 of the Bombay 
Revenue Jurisdiction Aot (X of 1876) in a suit to which that Act applies, 
the Court, before taking evidence on the merits, should require the plaint- 
iff to prove first of all that he has, previously to bringing the suit, “pre- 
sented all such appeals allowed by the law for the time being in force as 
within the period of limitation allowed for bringing such suit it was 
possible to present.” 

S. 138 of the Oiv. Pro. Code (Act XIV of 1882) is enacted to prevent fraud 
by the late production of suspicious documents, and not to shut out formal 
evidence beyond suspicion, such as certified copies of publio documents 
like records of Government. RANCHHOD v. SECRETARY OP STATE FOR 
INDIA, 22 B. 173 

(14.) Ss. 80-B2 — Praotice — Procedure — Summons — Service of summons — See 

Practice, 21 B. 223. 

(15) S. Ill— See CONTRACT, 21 B. 126. 

(16) Ss. 209— See INTEREST, 22 B. 86. 

(17) Ss. 223 and 239 — Transfer of decree — Execution of decree— Power of Court 

executing a decree sent for execution. — Where a decree is passed by one 
Court and sent to another Court for execution, the Court executing the 
decree cannot question the propriety of the order transferring the decree to 
such Court for execution. MULLA ABDUL HUSSEIN v, SAKHINABOO, 

21 B. 456 

(18) Ss. 234, 248-50 — Bee EXECUTION OF DECREE, 21 B. 314. 

(19) Ss. 237 and 287— Mortgage— Mortgage-debt payable by instalments — Money 

decree obtained by mortgagee for two instalments — Execution — Sale of 
mortgaged property in execution of money decree for such instalments 
without notice by mortgagee of lien for future instalments — Property sold 
free of incumbrances— See MORTGAGE (GENERAL), 22 B. 686. 

(20) S. 244 — Amending Act VII of 1888— Agreement before decree by the decree- 

holder not to recover costs which the decree might award — Question to be 
determined in execution and not by a separate suit. — Devidae and Harilal 
obtained a decree on an award with costs against Shankarlal and Laldas. 
When they applied for its execution against Laldas in order to recover his 
half 8 ha re of the costs, he pleaded that, before the proceedings had com- 
menced, the plaintiffs had entered into an agreement with him that none 
of the costs which might be awarded by the Court should be recovered from 
him. 

Held, that the existenoo and validity of such an agreement ought to be 
determined in execution under the provisions of a. 244 of the Civ.Pro. Code 
(Act XIV of 1882) and not in a separate suit. LALDAS v. KlSHORDAS, 

22 B. 463. (F.B.) J 

(21) S. 244— Decree— Execution— Powers of Court in executing decree.— The vali- 

dity of a decree of which execution is sought oannot be disputed in 
execution proceedings under s. 244 of the Code of Civil Procedure (ActXrV 
of 1882). Chintaman bin Vithoba v, Chintaman Bajaji, 22 B. 475, 

(22) S. 244, ch {c)— Decree— Declaratory decree— Execution of decree raising 

question of mismanagement of property— Execution.— In a partition suit 
brought by the plaintiff a decree was passed in 1882 which provided (inter 
alia) that the defendant should manage certain devasthan lands and apply 
the income thereof to devasthan purposes ; and that if he failed to manage 
the lands properly, or alienated them by sale or mortgage, the plaintiff 
and his younger brother should enjoy the lands and apply the prooeeds 
towards the maintenance of the devasthan . 

In execution of this decree, plaintiff presented an application on the 28th 
November, 1894, praying that he should be put in management of the 
devasthan lands, on the ground that the defendant was guilty of mis- 
management and misapplication of the devasthan property. 

This application was rejected by the Court of first instanoe on the ground 
that the question of mismanagement did not fall withiD s. 244 ol. (c) 
of the Code of Civil Procedure (Aot XIV of 1882). This order was confirm! 
ed on appeal on the ground that the deoree was a declaratory decree and 
therefore, incapable of execution. 
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Civ. Pro. Code (Act XIV of 1882) — ( Continued ). 

Held, on second appeal, that the decree was not declaratory only, and that 
it could be enforced in execution under s. 244 of the Code of Civil Proce- 
dure (Act XIV of 1S32). MADHAVRAO v. RAMRAO, 22 B. 267 

(23) Ss. 244 and 294— See ACT V OF 1879 (BOMBAY LAND REVENUE CODE), 

22 B. 271. 

(24) Ss. 245-B, 33G. 337-A, 344 and 349— Execution — Arrest — Application of 

judgment-debtor to be declared insolvent — Subsequent proceedings in exe- 
cution against him — Practice— Procedure — See EXECUTION OF DECREE, 
22 B. 731. 

(25) S. 252— See SMALL CAUSE COURT, 21 B. 387. 

(26) S. 257-A — Decree — Mortgage-bond in satisfaction of decree— Sanction of mort 

gage by Court— See HINDU LAW (JOINT FAMILY), 21 B. 808. 

(27) Ss. 257 -A, 258— Settlement of decree without sanction by giving promissory 

note payable on demand— Note renewed from time to lime — Suit on note— 
Note void under section. — On the 4th December, 1889, the plaintiffs 
obtained a decree against the defendants for Rs. 941. The decree was 
made payable in eight days, i.e., on or before the 12th December, 1889. 
On the 9th December, 1889, i.e., before the deoree was capable of execution 
it was settled by the defendants’ paying Rs. 600 in cash and passing a pro- 
missory note for Rs. 341 payable on demand and carrying interest at 3 per 
cent, per mensem. The decree was satisfied and handed over to defend- 
ants, and plaintiffs also endorsed the summons to that effect. That com- 
promise was not sanctioned by the Court. 

On tho 9th November, 1892, and again on the 4th November, 1895, the 
plaintiffs made up their account with defendants and obtained new pro- 
missory notes from them for the amount found due in renewal 
of tho note passed in 1889. Tho present suit was brought on the note 
passed on the 4th November, 1895, which wa3 for Rs. 815, and carried 
interest at 3 per cent, per mensem. 

Held, that the note sued on fell within the purview of s. 257-A of the Civ. 
Pro. Code (Act XIV of 1882) and was void and unenforceable under the 
provisions of that section. 

The consideration for the note given in 1889 was the agreement of the 
plaintiffs to accept it in satisfaction of the decretal balance due to them. 
If that agreement was void, the note given for the void consideration was 
void also. The note was not, in fact, the agreement, but was given in 
performance of the agreement. HEERA NEMA v. PESTONJI, 22 B. 6S3 
(F.B.) = Chitty’s S. C. C. R. 580 

(28) S. 258 as amended by Act VII of IMS— Payment out of Court — Payment 

not certified to Court— Proof of such payment for the purpose of determining 
the question of limitation. — Under s. 258 of the Code of Civil Procedure (as 
amended by Aot VII of 1888), as there is no time fixed within which the 
deoree-holder is bound to certify a. payment made out of Court, such pay- 
ment may be certified at any time. And although such payment, until 
certified, cannot bo recognized by a Court executing a decree as payment 
or adjustment of the decree, it is still open to the Court to take evidence 
about the payment in order to determine whether an application for execu- 
tion is barred by limitation. TUKARAM v. Babaji, 21 B. 122 ••• 

(29) S. 266 (c). See BHAGDARI, 21 B. 588. 

(30) S , 266 (7c) — Execution — Attachment — 8pes succession^ — 11 Expectancy of 

succession by survivorship ” — Not attachable — Widow — Widow's estate.— 
One Sadashiv Anant devised a house, which was bis self-acquired property 
to his widow (the defendant), and died leaving a son, Vasudev. The will 
did not expressly give the widow power to dispose of it. The plaintiff in 
execution of a decree against Vasudev sought to attaoh Vasudev’s interest 
in the house. The lower Court held that as the interest taken by the 
defendants in the house under her husband’s will was only a widows 
estate, Vasudev as her husband's son had an interest in the house which 
might be attached by the plaintiff. 

Held (reversing the decree) that Vasudev had no interest in the house. He 
. had only a spes succession is — an expectanoy of succession by 
and suoh a hope or expectancy is not attachable under s. 266 («) or in 

Civ. Pro. Code (Aot XIV of 1882). ' 
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The entire estate was vested by the testator in the defendant. No doubt her 
estate was a widow’s estate. Her estate in it closely resembled that of a 
married woman in England to whom the property is given with a restraint 
against alienation. That being so, she was unable to dispose of it, but 
still she was its full owner. The whole property passed to her from the 
testator. Nothing was left in him. But until she died it could not be 
known who would iuherit the house. ANANDIBAI v. RAJARAM, 22 B. 
984 

(31) 8s. 236 and 274 — Transfer of Property Act (IV of 1832), s. 60 — Mortgage 

—Equity of redemption — Execution — Attachment of equity of redemption. 
See MORTGAGE (EQUITY OF REDEMPTION), 21 B. 226. 

(32) S. 272, sch. IV. Form 142 — Execution — Attachment— Allowance payable 

through post office — Attachment of money in hands of public Officer — Antici- 
patory attachment. — Section 272 of the Civ. Pro. Code (Act XIV of 1882), 
does notallow of an anticipatory attachment of money expected to reach 
the hands of a publio officer, but applies only to money actually in his 
hand. TULAJI v. BALABHAI 22 B. 39 

(33) S. 276— See MORTGAGE (SALE), 22 B. 939. 

(34) S. 278— See EXECUTION OF DECREE, 22 B. 473. 

(35) 8- 278 etseq— Summons taken out in wrong name — Amendment of summons 

at hearing— Practice— Procedure— Act of Insolvency— Jurisdiction of In- 
solvent Court — Indian Evidence Act (I of 1872), s. 144 — Partnership — 
Insolvency — Insolvency of one partnor — Vesting order— Subsequent decree 
against insolvent and attachment of the firm’s property in execution — 
Claim by Official Assignee to set aside attachment— See PARTNERSHIP, 
21 B. 205. 

(36) Ss. 278, 293 and 12— Execution— Attachment — Claim to attached property by 

holder of several mortgages— Order made on claim- Claim partly allowed 
and partly disallowed— Sale in execution— Suit for redemption by auction 
purchaser within a year— Claim by defendant ( mortgagee j in respect of mort- 
gage disallowed by order — Such claim barred— Limitation Act (XV of 
1877), art. 11. — Certain property was attached in execution of a money 
decree. A intervened, and applied to have the property sold, subject to the 
incumbrances created in his favour by the judgment-debtor under six 
mortgage-bonds. The Court after investigating A’s claim passed an order 
directing the property to be sold subject to the mortgage-debt due under 
five out of the six mortgage- bonds. This order was made on the 20th 
February, 1893. 

In November, 1893 li e., within a year of the above order), B, who had pur- 
chased the property at the Court sale, filed a suit to redeem the five mort- 
gages subject to which the property had been sold. A contended that the 
property was also liable to the debt due under the sixth mortgage-bond. 
The District Judge held that A was entitled to have his claim under the 
sixth bond investigated in this suit, inasmuch as the plaintiff had filed 
this suit before the expiration of the year allowed to A to establish his 
right by art. 11 of sch. II of the Limitation Act (XV of 1877), being of 
opinion that once the present Buit had been filed, A could not have sued 
under s. 12 of the Civ. Pro. Code (Act XIV of 1882). On appeal to the 
High Court, 

Held, that A could not claim in the present suit in respect of the sixth mort- 
gage-bond which, had been diallowed by the order in execution on the 20th 
February, 1893. The rule is that an unsuccessful intervenor in execution 
proceedings must establish his right by a regular suit within twelve 
months, at the expiration of which the order passed in execution becomes 
ooDolusive against him. The fact that the purchaser bad filed the present 
snit before the year had expired, did not exempt the defendant from this 
rule. 

S. 12 of the Civ. Pro. Code (Aot XIV of 1882) did not affect the question. 
That section only provides that no suit shall be tried if the same issues are 
involved in a previously instituted suit. It does not dispense with the 
institution of a suit within the proper time when the law requires suoh 
? institution. Nemagauda v. Pabesha, 22 B. 640 

•(37) fls. 276, 203, 492 and 497— See EXECUTION OF DECREE, 22 B. 42. 

mi 


PAGE 


1239 


607 




1009 


-4 



GENERAL INDEX. 


Civ. Pro. Code (Act XIV of 1 882)— {Continued), 

(38) S. 280— Consignor and consignee — Goods consigned to agent for sale on 

commission — Hundis drawn against goods and paid by agent — Railway 
receipt sent to agent — Equitable assignments of goods by consignor — Goods 
attached by judgment-creditor of consignor — Claim by agent — Priority, 
—See CONSIGNOR AND CONSIGNEE, 21 B. 287. 

(39) S. 283— Decree for the recovery of a share in a vatan — Execution — Attachment 

— Order releasing a portion from attachment — Suit filed to set aside the 
order— Temporary cessation of the execution proceedings. — Where a decree 
has not been adjusted or otherwise satisfied and is still operative, a tempo- 
rary cessation of the execution proceedings under it does not deprive the 
execution creditor of his rights to sue to set aside an order made under 
s. 283 of the Civ. Pro. Code (Act XIV of 1882), releasing part of the 
property from attachment, and to have it declared that such part or some 
fraction of such part is liable to attachment. BADAJI v. MOROBA, 21 
B. 58 

(40) S 283— Order passed in attachment proceedings not binding on judgment- 

debtor if not a party— Order passed without investigation — Suit to set aside 
the order— Limitation ( Act XV of 1877), art. 11.— One Asha was in pos- 
session of certain land as plaintiffs tenant and in his life-time mortgaged 
it with possession to the first defendant. After Asha’s death, defendant 
No. 1 obtained a money decree against Asha’s heirs and in execution 
attached the land. Thereupon the plaintiff sought to raise the attach- 
ment on the ground that Asha was merely a tenant-at-will whose interest 
ceased at his death. Defendant No. 1 contended, on the other hand, that 
Asha was a permanent tenant and that his interest, as such, had descend- 
ed to his heirs and was liable to attachment. On the 20th February, 1892, 
the Court ordered the attachment to be removed without deciding the 
question raised by the parties which it held could not be determined in 
such.a proceeding. Defendant No. 1 did not bring any suit under a. 283 
of the Code of Civil Procedure (Act XIV 1882) to set aside the order and 
est ablish his right to the land. In 1894 the plaintiff filed the present suit 
against the first defendant and the heirs of Asha to recover possession of 
the land. Tho Subordinate Judge passed a decree in his favour against 
the first defendant, holding that the order in the attachment proceedings 
was conclusive against the latter, no suit having been filed by him with- 
in a year under s. 283 of the Civ. Pro. Code. He, however, refused to 
pass aDy decree against the heirs of Asha, inasmuch as they had not been 
parties to the attachment proceedings and, moreover, were not in posses- 
sion of the land. On appeal, this decree was confirmed. The first 
defendant appealed to the High Court. 

Held (reversing the decree of both the lower Courts), that the case must be 
remanded and tried on the merits. 

By PARSONS, J., on the ground that although the order in the attachment 
proceedings had become conclusive as against the first defendant, it did not 
affect Aeha’s heirs, who had not been parties to it. As against them, 
therefore, the plaintiff had to prove his title, and if ho failed to do so he 
could not recover. The first defendant being in possession might set up 
this jus tertii and might plead the title of the other defendants. 

By RANADE, J., on the ground that the order in the attachment proceedings 
having been passed without investigation of the question there raised by 
the parties, it did not become conclusive against the first defendant 
notwithstanding his failure to bring a suit within twelve months to set 
it aside, and that he was not precluded from raising his defence in the 
present suit. KARSON v. GANPATRAM, 22 B. 875 

(41) Ss. 233, 483-85, 487, 588 and 622— See COMPANY, 21 B. 273, 

<42) S. 285— Execution— Sale— Attachment of same property by different Courts 
—Sale 6?/ both Courts— Titles of the respective purchasers at such sales.-- 
A and B obtained decrees against C. A.’s decree was obtained in the 
Court of the Subordinate Judge at Surat. B’s decree was obtained in the 
Small Cause Court at Surat. In execution of their respeotive decrees 
both A and B obtained orders of attachment on the same day of a certain 
debt due to C by the Municipality of Surat. Notice of the attachment 
was given by the Subordinate Judge .to the Small Cause Court, under 
8. 285 of the Civ. Pro. Code (Aot XIV of 1882). On the 16th November, > 
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1893, the Subordinate Judge indued an order for sale of the attached dobt, 
and on the 18th Deoember the Small Cause Court issued a similar order. 
Both Courts sold the debt on the 6th January, 1894, the Small Cause 
Court selling first in point of time. At the sale by the Subordinate Judge 
the plaintiff bought the debt and the defendant was the purchaser at the 
sale by the Small Cause Court. The defendant after his purchase sued 
the municipality for the debt, making the plaintiff a party defendant, and 
he obtained a deoree against the municipality. The plaintiff also sued 
the municipality, making the defendant a party, and he also obtained a 
deoree whioh was confirmed by the District Court. Against this decree 
the defendant appealed to the High Court. 

Held, that the plaintiff had the better title. The defendant bad bought at 
the sale held by the Small Cause Court. The sale by that Court after it 
had received notice of the attachment proceedings in the Court of the 
Subordinate Judge was in direct contravention of the provisions of s. 285 
of the Civ. Pro. Code (Aot XIV of 1882). The Small Cause Court had 
full notice of the proceedings in the Subordinate Judge’s Court and there 
was no reason to suppose that the defendant himself had not similar 
knowledge. The defendant did not set up the plea that he was a bona 
fide purchaser without notice. 

Per FARRAN, C.J. — The sale by the Small Cause Court was an act done 
in the irregular exercise of admitted jurisdiction. But when property is 
attached by more Courts than one, although each has jurisdiction to sell, 
that jurisdiction should be exercised by the Court of the highest grade 
(s. 285). If by a mistake of law, or in ignorance of an earlier attachment 
in a Court of a higher grade, a Court of lower grade proceeds to sell, it is 
not deprived of jurisdiction to do so by s. 285. The jurisdiction of a 
Court cannot depend upon its knowledge of facts. If an attachment in a 
higher Court deprives a Court of lower grade of jurisdiction to sell, the sale 
must be, I apprehend, invalid, whether the Court of lower grade knows 
of it or not. If the sale is held to be in such cases only irregular, the 
purchaser will take an indefeasible or defeasible title according to whether 
he knows or does not know of the irregularity. If he buys boyxa fide and 
without notice, bis title would be perfeot, and he will not be affected by 
the irregularity of the proceedings in the sale. If he purchases with notice, 
he runs the risk of his purchase being set aside. ABDUL KARIM v. 
THAKORDA8, 22 B. 88 

(43) 8. 237— See DECLARATORY DECREE, 21 B. 701. 

(44) S. 294— See MORTGAGE (REDEMPTION), 22 B. 624. 

(45) S. 307 — Payment by purchaser into the Post Office within time— Money not 

received by the Court until after expiration of time allowed by section — 
Execution— Sale. — A purchaser at an execution sale was bound under 
8. 307 of the Civ. Pro. Code (Aot XIV of 1882), to pay the balance of the 
purchase-money into Court on the 19th June, 1896. On the 17th June 
he paid in the amount to the Po9t Office at Yellapur and obtained a money, 
order which he sent to the Nazir of the Court. The Nazir did not receive 
the money until the 22nd June. 

Held, that the payment was not in time. The Post Office is not’ the agent 
of the Court, and the purchaser was bound to see that the money reached 
the Court in time to satisfy the requirements of S. 307. RAMCHANDRA 
v. BELYA, 22^B. 415 

(46) S. 316 —Court-sale— Sale of property in execution in which judgment- debtor 

has no interest— Suit by purchaser to recover purchase- money paid at sale— 
Limitation— Accrual of the cause of action.— Under s. 315 of the Civ. Pro, 
Code (Act XIV of 1882), a suit will lie to recover purchase-money paid at 
a Court sale for property to whioh it is found that the judgment-debtor 
has no title. The cause of aotion in suoh a case does not aoarue till the 
purchaser is deprived of the property which was sold to him. GUBBHIDAWA 
v. GANGAYA, 22 B. 783 

<47) 8a. 328 and 331 —Execution of decree— Obstruction to the delivery of posses- 
sion— Complaint made more than a month from the time of the obstruction— 
Claim numbered andregistered as a suit— Objection with respect to limitation 
in appeal.— Although no appeal lies against an order passed under a. 381 
of the Civ, Pro. Code (Aot XIV of 1882), numbering and registering as a 
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suit a complaint made at a time beyond a month from the time of the 
obstruction in an application under s. 328, such order can be objected to 
when the final order which is appealable as having the force of a decree 
under s. 331 is appealed against. The Judge in appeal is bound to entertain 
t he objection that is then made, and to dismiss the application when he 
finds that it has been wrongly admitted. |LAL.\ v. NARAYAN, 21 B. 392j... 264 

(48) S. 331— Execution— Resistance to execution by third party— Such party may 

prove Litis against the decree-holder — Possession— Evidence-* Burden of 
proof. — The plaintiff had obtained a decree for possession of certain land 
against his tenant Bayaji. On proceeding to execute his decree he was 
obstructed by the defendants. He, therefore, filed a claim against them 
for possession under s. 331 of Civ. Pro. Code (Act XIV of 1882j, which was 
duly registered as a suit. The lower Court found as a fact that the 
plaintiff through his tenant Bayaji had been in possession of the land. 

The defendants pleaded that the land had belonged not to the plaintiff but 
to one Jotyaji, on whose death they were entitled to it. 

Hel l, that in a proceeding under s. 331 of the Civ. Pro. Code, where posses- 
sion is shown to have been with the plaintiff, the defendants are not, 
without showing title in themselves, at liberty to impeach the plaintiff’s 
tide, or to set up a jus tertii. The onus of proving a better title than the 
plaintiff’s rests with them, and they may prove their title as a defence. 
BAPU.JIRAO v. FATESING, 22 B. 967 ... 1227 

(49) S. 337-4 — Lunatic — Arrest of a lunatic in execution of a decree — Court’s 

poicer to order the arrest of a lunatic discretionary— Lunacy a good ground 
for disallowing application for his arrest. — Under the Code of Civil Pro- 
cedure (Act XIV of 1882), a Court is not bound to order the arrest of a 
lunatic in execution of a decree passed against him. The power to order 
his arrest is discretionary. 

The lunacy of a judgment-debtor is good cause within the meaning of s. 337-A 
of the Code for disallowing an application for his arrest. BHANABHAI 
v. CHOTABHAI, 22 B. 961 ... 1223 


(50) Ss. 344 to 351— See EXECUTION OP DECREE, 21 B. 631. 

(51) Ss. 344 to 360— See INSOLVENCY, 21 B. 45. 

(52) Ss. 365, 3G6— See PRACTICE, 21 B. 102. 

(53) Ss. 366, 368, 544 andl532— See PRACTICE, 22 B. 718. 

(54) S. 370— See INSOLVENCY, 22 B. 447. 

(55) S. 375— Compromise — Court cannot refuse to record a compromise except 

where unlaioful. — The terms of s. 375 of the Civ. Pro. Code (Act 
XLV of 1882) are imperative, and a Court caonot refuse to record a lawful 
agreement of compromise, and to pass a deoree in accordance therewith, 
merely because in its view it is too favourable to one of the parties. 
MOTIRAM v. YESU, 22 B. 238 

(56) S. 379 — Suit for injunction or damages — Payment into Court by defendant 

to satisfy plaintiffs’ claim — Costs in such case — Costs— Praotice Proce- 
dure— See Practice. 21 B. 502. 

(57) Ss. 409, 410, 413, 582-A and 592 -See PAUPER, 22 B. 849. 

(58) S. 433 —Ruling chief , suit against— Consent of Governor- General in Council 

— Consent given subsequent to institution of suit— Insufficient consent 
Practice— Procedure— Waiver by defendant of objection to consent.— Under 
s. 4 33 of the Civ. Pro. Code (Act XIV of 1882) a consent given by 
the Governor-General in Council after the commencement of a suit 
against a ruling chief — a consent not to the suit being instituted, but to 
its being proceeded with — is not a sufficient consent. If the consent has 
not been obtained before the commencement of the suit, the Court should 
uismiss the suit or allow the plaintiff to withdraw it with liberty to bring 
a fresh suit under s. 373 of the Civ. Pro. Code (Act XIV of 1882). 

Where an insufficient- consent has been obtained by the plaintiff, the defen - 
ant may by his conduct waive the defeat, so that notwithstanding Q 
absence of a valid consent under the seotion the suit can be heard an 
determined on its merits. OHANDULAL v. AWAD BIN UMAR SULTAN, 
21 B. 351 

<59) S. 484— See AWARD, 22 B. 727. 
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Civ. Pro. Code (Act XIV of 1882)— (Continued), PAGE 

(60) Ss. 503, 505 and 622 — Receiver — Appointment of a receiver — Nomination 

by Subordinate Courts with grounds of nomination— Sanotion of the Dis- 
trict Judge — Order passed by the District Judge — Ex parte order — 

Review — Appeal — See Receiver, 21 B. 328. 

(61) S 3 . 518, 521 and 522-Sae ACT XVII OF 1879 (DEKKHAN AGRICULTU- 

RISTS’ RELIEF), 21 B. 63. 

(62) S. 539— See HINDU LAW (RELIGIOUS ENDOWMENTS), 22 B. 493. 

(63) S. 539— See TRUSTEE, 22 B. 216. 

(64) S. 539 — Pensions Act (XXIII of 1871). s. 4 —Cash allowance allowed to wor- 

ship of idol— Personal grant.— A. plaintiff claimed to be a co-trustee of 
oertain dargas and entitled to a share in the management and in the 
profits thereof, which consisted ,oi a certain cash allowance from Govern- 
ment. He sued the defendants for an acoount and for the recovery of 
his share. 

Held, that the suit did not come within the purview of s. 539 of the Civ. 

Pro. Code (Act XfV of 1882) and did not require sanotion under that section. 

Held, also, that the suit, so far as it related to the cash allowance from 
Government, required a certificate under s. 4 of the Pensions Aot (XXIII 
of 1871). 

A oash allowance attached to the worship of an idol is a grant of money 
within the meaning of s. 4 of the Pensions Act, 1871. 

The Pensions Act applies to religious endowments as well as to personal 

grants. MlYA VALI ULLA v. SYED BaVA SAHEB SANTI MlA, 22 B. 496 913 

(65) S. 539 —Sanction — Court cannot grant reliefs outside the sanction. — When 

sanction is given to the institution of a suit under s. 539 of the Code of 
Civil Procedure (Act XIV of 1882) the suit must be limited to matters 
included in the sanction. It is not competent to the Court to enlarge the 
scope of the suit and grant reliefs other than those included in the terms 
of the sanction. SAYAD HUSSEIN v. COLLECTOR OF KAIRA, 21 B. 257 174 

(66) S. 539 — Trust— Trustee — Devasthau — Manager — r Hereditary trustee — 

Mistake by trustee as to true legal position — Management lax and im- 
provident, but not fraudulent and dishonest — Appointment of a devas- 
than coramitteo— Scheme of management— S9e TRUST, 21 B. 556. 

(67) 8. 539 — Trustees— Charity— Public charity — Suit for removal of trustees 

of a public charity and for account— Jurisdiction — District Court — See 
Trustees, 21 B 48. 

(68) S. 549 — Practice— Procedure —Appeal — Limitation — Memorandum of 

appeal — Non-payment of Gtamp in time — Petition to appeal in forma 
pauperis— Seourity for coste of appeal— Extension of time for furnishing 
security — Exceptional circumstanoes— 8ee PRACTICE, 21 B. 576. 

(69) Ss. 551. 577 and 584— Dismissal of appeal— Power of the lower Court to 

amend decree after dismissal 0 } appeal— Practice — Procedure.— The dis- 
missal of an appeal under s. 551 of the Civ. Pro. Code (Aot XIV of 1882) 
leaves the decree of the lower Court untouched, neither confirmed, nor 
varied, nor reversed, and it remains the decree of the lower Court which 
oan amend it in order to bring it into acoordanoe with its judgment. 

Bapu v. VAJIR, 21 B. 548 ... 368 

<70; S. 561— See MORTGAGE (EQUITABLE), 22 B. 164. 

(71) 8. 575— See MORTGAGE (MARSHALLING), 22 B. 304. 

(72) S. 678— See LAND ACQUISITION ACT (X OF 1870), 22 B. 802. 

(73) 8. 583— See LIMITATION ACT (XV OF 1877), 22 B. 998. 

(74) 8. 586 — Suit to recover a oertain sum on acoount of a share in property — 

Amount to be found due on taking acoount — Title— 8mall Cause Court 
suit— Second appeal — See SMALL CAUSE COURT, 21 B. 248. 

(75) 8. 622— See EXECUTION OF DECREE, 21 3. 775. 

(76) 8. 622— See MUNICIPALITY, 21 B. 279. 

(77) 8. 622— See SMALL Cause COURT, 21 B. 250, 

(78) 8. 622 —High Court, interference by— Mamlaldar— Jurisdiction.— The plaint- 

ifi sued in a Mamlatdar’s Ooart for possession of oertain land, alleging 
that the defendants held them under a lease, the time of whioh had expired. 
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Civ. Pro, Code (Act XIV of 1882)— {Concluded). 

The Mamlatdar found the execution of the Ieaa6 proved, but held it to be 
colourable, and that the defendants did not hold under it. He, therefore, 
rejected the plaintiff’s claim. The plaintiff applied to the High Court in 
its extraordinary jurisdiction and obtained a rule to set aside the order, 
contending that the Mamlatdar had no jurisdiction to decide that the lease 
was colourable and that he ought not to have admitted evidence upon that 
point. 

Held (discharging the rule) that the matter was not one for the extraordinary 
jurisdiction of the High Court under s. 622 of the Civ. Pro. Code (Act 
XIV of 1882). The Mamlatdar had not declined jurisdiction. He had 
considered the materials laid before him and had come to a conclusion. 
That conclusion, if erroneous, ought to be corrected in a regular suit and 
not by an application to the High Court under s. 622 of the Civ. Pro. Code 
(Act XIV of 1882). KASHINATH v. Nana, 21 B. 731 

(79) S. G22 — Practice— Procedure— High Court — Extraordinary jurisdiction — 
Reference by Collector. See PRACTICE, 21 B. 806, 

Civ. Pro. Code Amendment Act (VII of 1888). 

See Civ. Pro. Code (Act XIV OF 1832), 21 B. 122 ; 22 B. 463. 

Claim, 

See CIV. pro. code (Act XIV OF 1882), 21 B. 392 ; 22 B. 640, 

Codicil. 

See Wild, 22 B. 17. 

Collector. 

(1) See Bhag, 22 B. 737. 

(2) See Practice, 21 B. 806. 

Common Gaming House. 

See Gaming, 22 B. 745. 

Companies Act (VI of 1882), 

8. 177— See COMPANY, 21 B. 273. 

Company. 

(1) Winding up — Suit agavist manager of company— Company not a party to 
the suit— Attachment before judgment of company's property— Remedy of 
liquidator — Appeal— Civ. Pro. Code ( Act XIV of 1882), ss. 283, 483, 484, 
485, 487, 588 and 622 — Indian Companies Act (VI o/1882), s. 177. — The 
Dhulia Manufacturing Company, Limited, carried on business at Dhulia 
and bad its registered office at Bombay. One Ahmad Mahomed was the 
manager at Dhulia, and he had authority to borrow money and draw hundis 
on behalf of the company. In August, 1894, the directors opend negoti- 
ations for the sale of the company’9 faotory to one Haji Umer, and in 
September, 1894, while the negotiations were pending a special resolution 
was passed to wind up the company voluntarily. The resolution was con- 
firmed in October, 1894, and Mir Ali Patel was appointed liquidator under 
6. 177 of the Indian Companies Aot (VI of 1882). In December, 1894, the 
liquidator agreed to sell the factory to Haji Umer for the said sum of 
Rs. 38,000. Under the agreement Haji Umer was to enter into possession 
of the factory, but the company was to have a lien upon it until the com- 
pletion of the purchase which was to take place in May, 1895. A 
month before the date fixed for the completion of the sale, one Biharilal 
filed a suit in the Court of the First Class Subordinate Judge of Dhulia 
against Ahmad Mahomed, the manager of the oompany, in his individual 
capacity and as manager of the oompany- His claim was professedly 
against the company, but he did not make the aompany, which was then 
in liquidation, a party to the suit. Subsequently Biharilal applied for and 
obtained an order for attachment before judgment of tbe company a 
factory at Dhulia. No notice of the application or of the order made on 
it was given to the liquidator. He at once applied to the Court to raise 
the attachment, contending that the Court had no power to attach the 
property of the oompany whioh wa9 not a party to the suit. ^ The Court 
made the company a party and dismissed the liquidator’s application con- 
firming its previous order for attachment. The liquidator appealed to the 
High Court, 
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Company— (Concluded), 

Held , that the order of attaohment should be reversed. The intended sale 
by the liquidator, which was the sole reason for making the order, was not 
with intent to obstruot any decree that the plaintiff (Biharila) might 
obtain against the oompany, but was being effeoted by the liquidator in 
the oourse of his duty and in pursuance of a contract, entered into long 
before the suit was instituted. The plaintiff’s olaim. if established, would 
be satisfied pari passu with the other debts of the company. The plaintiff 
was not entitled to security for his claim in preference to the other 
creditors. 

It was contended that no appeal lay against the order of the Subordinate 
Judge, and that the liquidator’s sole remedy was by suit under ss, 283 and 
487 of the Civ. Pro. Code (Act XIV of 1882). 

Held, that the company having been made a 'party to the suit, the order of 
attachment was made under s. 485 of the Civ. Pro. Code and consequently 
under s. 588 an appeal lay from that order. If the company had not 
been made a party, the High Court would have set aside the order of 
attachment under s. 622 of the Code, a3 in that case the Subordinate 
Judge would have had no jurisdiction to make it. MIR ALI v. BlHARI- 
I/AL, 21 B. 273 

(2) See ACT II OP 1886 (INCOME-TAX/, 22 B. 332. 

Compensation. 

(1) See CONTRACT, 21 B. 522. 

(2) See CRIM. PRO- CODE (ACT X OF 1882), 22 B. 438, 717, 934. 

(3) See Executor, 22 B. 1 . 

(4) See Hindu Law (Widow), 21 B. 749. 

(5) See LAND ACQUISITION ACT (X OF 1870), 22 B. 802. 

Compromise. 

(1) See CIV. PRO. CODE (ACT XIV OF 1882), 22 B. 238. 

(2) See Hindu Law (Adoption), 22 B. 482. 

Confession. 

(1) See Crim. FRO. Code (ACT X OF 1882), 21 B. 495. 

(2) See EVIDENCE, 22 B. 235. 

Consent. 

See Crv. PRO. CODE (ACT XIV OF 1882), 21 B. 351. 

Consent Decree. 

See AWARD, 22 B. 727. 

Consignor and Consignee. 

Goods consigned to agent for sale on commission — Hundis drawn against goods and 
paid by agent —Railway receiptssent to agent— Equitable assignment of goods 
by consignor— Goods attached by judgment-creditor of consignor— Claim by 
agent— Priority — Civ Pro. Code (Act XIV of 1882), s. 280. — One Ukerda 
Punja at Viramgam consigned certain bags of seed to Velji Hirji and Co. 
at Bombay for sale on commission, and drew hundis against the goods for 
Re. 3.200, which, at his request, Velji Hirji and Co. accepted and paid on 
receiving the railway reoeipts by post. The goods were to be sold on arrival 
on Ukerda Punja 's account and the proceeds credited to him as against 
the advances made by the payment of the hundis. On the arrival of the 
goods at Bombay they were attached by Bharmal 8hripal and Co., who had 
obtained decrees against Ukerda Punja. 

Held, that Velji Hirji and Co. were entitled to the goods. They had made 
specific advances against the goods. Bharmal Shirpal and Co. as attach- 
ing oreditora occupied the same position as Ukerda Punja himself and had 
no better olaim to the goods than he had, and if he had attempted to pre- 
vent the goods reaching the hands of Velji Hirji and Co., who at his request 
had made specific advanoes against them, he would have been restrained 
by injunction. 

Held, also, that at the date of attachment the goods were in possession of 
Ukerda Punja by the Railway Oompany “ on account of or in trust for” 
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Consignor and Consignee— (Concluded). Paq» 

Velji Hirji and Co., in the sense in which that expression is used in s. 280 
of the Civ. Pro. Code (Act XIV of 1882). VELJI HlRJI AND CO, v. 
Bharmai. 21 B. 287 = Chitty’s S.C.C.R. 519 ... 194 

Construction. 

(1) Acts relating to procedure — Retrospective operation of — Practice —Procedure — 

Delckhan Agriculturists' Relief Act (XVII of 1879), s. 73 — Act VI of 1895. 

— Iu this suit the Subordinate Judge of Karmala held that the defendant 
was an agriculturist, and that, therefore, the suit oould not be maintained 
without a certificate under s. 47 of the Dekkhan Agriculturists’ Relief Act 
(Act XVII of 1879). Under s. 73 of that Act the finding of the Subordinate 
Judge upon the point was final. The plaintiff appealed, the appeal 
including other points of objection to the decree as well as that with regard 
to the status of the defendant. Pending his appeal, Act VI of 1895 was 
passed, which repealed s. 73. At the hearing of the appeal the Judge 
considered the question of the status of the defendant, and held that he 
was not an agriculturist, overruling the decision of the Subordinate Judge 
upon that point. 

Held, that the Judge in appeal was right in entertaining the question. Tbe 
provisions of Act VI of 1895 altered the procedure and were, therefore, 
applicable to proceedings already commenced at the time of their enact- 
ment. 

Held, also, that even if the General Clauses Act (I of 1868), s. 6, applied to 
Acts not conferring rights, but simply concerning judioial procedure, it 
could not affect the present case, as the repeal is not one of tho Act itself, 
but only of a section in the same relating to procedure. GANGARAM v. 
PUNAMCHand, 21 B. 822 553 

(2) Gift to the heirs of A from generation to generation — Agreement.— The mem- 

bers of a Parsi family, the heirs of one Framji Cowasji Banaji, deceased, 
entered into an agreement, dated the 24th May, 1851, by which they 
agreed that the remaining income (after paying the deceased’s debts) of a 
certain estate which had belonged to the deceased, called the Powai estate, 
situated in the island of Salsette, should be appropriated in certain shares 
among themselves as heirs of the deceased and “ after their death their 
shares are to be enjoyed and received by their heirs and children from 
generation to generation for ever." In a previous suit (6 Bom. 151) it was 
decided that under this agreement the signatories thereto took only a life- 
interest in their respective shares. In the present suit it was contended 
and was held by the Division Court that the subsequent gift to the “heirs 
and children (of the signatories) from generation to generation for ever ” 
was void as infringing the rule against perpetuities. On appeal, 

Held, that tho settlement in favour of the heirs and ohildren of each signa- 
tory was in law a valid settlement and not void as creating a perpetuity. 

In the absence of words in the context showing that they were intended 
to take leas, the respective heirs and ohildren of the signatories took an 
absolute estate. 

A gift to the heirs of A from generation to generation confers on them when 
ascertained the same estate as if the gift were to X and Y, the heirs of A 
nominatim. FERDUNJI M. BANAJI v. MlTHIBAI, 22 B. 355 ••• 

(3) See ACT X OF 1876 (BOMBAY REVENUE JURISDICTION), 22 B. 583- 

(4) See ACT V OF 1879 (BOMBAY LAND REVENUE CODE), 22 B. 389. 

(5) See BILL OF LADING, 22 B. 184. 

(6) See COSTS, 21 B. 779. 

(7) See DIVORCE, 22 B. 612. 

(8) See Hindu Law (Reversioner), 21 B. 376. 

(9) See HINDU Law (Will). 21 B. 1, 709 ; 22 B. 409, 533, 774, 833. 

(10) See LIMITATION ACT (XV OF 1877), 22 B. 107. 

(11) See PARSIS, 22 B. 909. 

(12) See PENAL CODE (ACT XLV OF I860), 22 B. 112. 

(13) See POLICE, 22 B. 715, 742.* 

(14) See VENDOR AND PURCHASER, 21 B. 827. 
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Consular Court. 

See UGANDA, 22 B. 54. 

Continuing Offence. 

(1) See Criminal Procedure, 22 B. 841. 

(2) See Municipality, 22 B. 766.; 

Contract. 

(1) Condition against sub-contract — Sub-contract made notwithstanding condi- 

tion — Suit by sub- contractor — Illegality of sub-contract— Damages — Com- 
pensation tor work done — Contract Act (IX of 1872), s- 23. — Defendant 
contracted with the Executive Engineer of the Publio Works Department 
to supply materials for the construction of a public road. One of the con- 
ditions of the contract was that no work was to be underlet, or let by task- 
work, by the contractor without the express permission, in writing, of the 
Executive Engineer or his duly authorized agent. Subsequently the 
defendant without obtaining the requisite permission entered into an oral 
agreement with the plaintiff, under which the plaintiff was to do the 
contract work and the defendant to pay him all moneys received from the 
Executive Engineer under the contract after deducting ten per cent, as 
the defendant’s profit. It did not appear that the plaintiff knew of the 
condition against underletting contained in the contract. 

The plaintiff sued the defendant for the balance of money due to him under 
the oral agreement. The first Court found that the plaintiff had executed 
the whole of the contract work; that the defendant had received from the 
Executive Engineer a total sum of Rs. 2,766-11-11 and of this had paid 
to the plaintiff Rs. 2,334-13-6, leaving a sum of Rs. 431-14-5 still in his 
hands. It ordered the defendant to pay this sum to the plaintiff less 10 
per cent, of the whole sum of Rs. 2,766-11-11, and passed a deoree accord- 
ingly for Rs. 155-3-8. 

On appeal the Judge varied the decree by awarding to the plaintiff the whole 
sum of Rs. 431-14-5. He found that it had been agreed that the defendant 
should retain 10 per cent., but held that the agreement to assign or sublet 
the contract was contrary to public policy and had under 8. 23 of the 
Contract Act (IX of 1872). On appeal to the High Court, 

Held, (reversing the decree of the Judge and restoring that of the first Court) 
that as it did not appear that the plaintiff knew of the condition in the 
contract and as the objection of illegality was not taken by the defendant, 
the plaintiff was not precluded from enforcing against the defendant his 
own contract. Even if, however, the plaintiff oould not enforoe tbe con- 
tract, he would, under the circumstances, be entitled to receive from tbe 
defendant compensation for the work and labour of which the defendant 
had received the benefit. The only question was how the work done 
should be valued. There was do direct test of its market value. The 
best available test was tbe amount which the plaintiff at the time when 
he entered into the agreement accepted as sufficient, namely, the amount 
to be paid by the Executive Engineer leas 10 per cent. The High Court, 
therefore, restored the decree of the Subordinate Judge. GANGADHAR v, 
DAMODHAR, 21 B. 522 

(2) Consignor and consignee — Goods consigned to agent for sale on commission — 

Hundis drawn against goods and paid by agent — Railway receipts sent to 
Agent— Equitable assignment of goods by consignor— Goods atlaohed by 
judgment-creditor of consignor— Claim by Agent— Priority — Civ. Pro. Code 
(Act XIV of 1882), 8. 280— See CONSIGNOR AND CONSIGNEE, 21 B. 287. 

(3) Contract to deliver— Suit for non-delivery — Clause exempting from liability in 

case of loss of carrying ship— Loss of ship— Declaration of ship after date 
of loss— Appropriation of goods after goods lost. — Tbe defendants by a 
contraot, dated 10th January, 1896, sold 2,500 tons of coal to the plaintiff 
of the February and Maroh shipment to be delivered in Bombay. No ship 
was named in the contract, whioh contained the following olause:— “ In 
the event of the ship being lost, this oontraot shall be null and void.” 
February and Maroh shipments ordinarily arrive in Bombay on or before 
the 30th April following. All of the ooal contracted for was duly deliver- 
ed by the defendants exoept 1,376 tons, whioh still remained to be deliver- 
ed to the plaintiffs. By a letter, dated 25th April, 1896, addressed to the 
plaintiff, the defendants deolated the 8. 8. "Eastby Abbey,” as the ship- 
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Contract— (Continued). 

carrying the said 1,376 tons of coal remaining due under the contract. 
There was no evidence of any appropriation of coal on board the “ Eastby 
Abbey” to the purpose of the above contract prior to the declaration. It 
subsequently transpired that the “ Eastby Abbey ” had run on a reef in 
the Red Sea on the 16th April and had been so seriously damaged that 
being taken to Suez (where such of her cargo as had not been thrown 
overboard was sold) she was found unable to proceed to Bombay, and she 
returned to England for repairs. The plaintiff sued the defendants for 
non-delivery of 1,376 tons of coal. The defendants pleaded that the ship 
having been lost, they were exempt from liability under the above olause 
in the contract. 


Beld, that the defendants were liable for the non-delivery of the coal. There 
having been previously to the declaration of the ship no appropriation of 
the coal on board to the purposes of the contract, the exemption clause 
did not apply. 

Sernble . — In case of acontraot containing such an exemption clause as the 
one in question, the declaration of a ship so as thereby to appropriate goods 
on board to the purposes of the contract is useless if made after the ship 
has been lost, whether the fact of the loss is known to the declarant or 
not. DADABHAI HORilUSJI DUBASH v. G.J. KHAMBATTA, 22 B. 189 


(4) Jurisdiction— Cause of action— Counter-claim— Set-off— Civ. Pro. Code ( Act 
XIV of 1882), 5. Ill —Practice— Procedure— Costs of preparing a deed— 
Stamp duty.— In December, 1892, the plaintiffs agreed to supply the 
defendants with machinery for their mill near Calcutta. The defendants 
being unable to pay for it in accordance with that agreement entered into 
a supplementary agreement with the plaintiffs on the 10th August, 1894, 
whereby it was arranged that the plaintiffs should accept shares in the 
defendants' company and debentures oharged on the property in satisfaction 
of their claim. The agreement provided that the defendant company 
should forthwith execute an indenture of trust in favour of trustees to be 
named by the plaintiffs for the purpose of securing the said debentures, 
such indenture to be prepared by the plaintiff’s solicitors together with the 
debentures at the expense of the company and should be approved by the 
company’s solicitors. It was lastly provided that this agreement should be 
treated. as forming part of and supplemental to the agreement of December, 
1892. This agreement was signed in Bombay by J. Marshall on behalf of 
the plaintiffs. The indenture and debentures were duly prepared by the 
plaintiffs and approved by the defendants’ solicitors in Bombay. The 
plaintiffs having paid in Bombay the solicitor's bill of costs in respeot of 
the preparation of the indenture and debentures now sued to recover the 
amount from the defendants under the terms of the above agreement of 


1894, 

The defendants contended that the Court had no jurisdiction, on the ground 
that they did not reside or carry on business in Bombay, and that no part 
of the cause of action arose in Bombay. They °also alleged that the 
plaintiffs had failed to carry out their part of the agreement of 1892, and 
contended that they were entitled in this suit to claim damages against the 
plaintiffs and to set them off against the plaintiffs’ olaim. 


Held, that the Court had jurisdiction. The agreement of August, 1894, was 
signed in Bombay by the plaintiffs’ agent on their behalf, and, therefore, 
part of the cause of action arose within the jurisdiction. Further, it appear- 
ed that it was intended that the payment to be made by the plaintins 
should be made in Bombay, where both the plaintiffs’ agent and solicitors 

resided. 

Held, also, that the defendants should not be permitted in this suit to claim 
damages against the plaintiffs for their alleged failure to carry out their 
part of the contract of 1892. Their counter-olaim or set-off did not tax 
under s. Ill of the Civ. Pro. Code (Act XIV of 1882) as it was not ao to m 
for an ascertained sum of money, and that being so they could not claim 
as of right to have it investigated in this suit. Nor was there any equi- 
table ground for admitting the counter-claim, as it oooid not be doubte 
that there would be considerable delay in investigating it. and there w 
no reason why the plaintiffs should have to wait so long for the money to 
whioh they were now legally entitled, 
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Coatract—fCoftctoied)- 

Held, also, that the plaintiffs were entitled to inolude in their olaim the stamp 
duty paid on the trust-deed. The agreement contemplated that the defend* 
ants should pay all the costs inoidental to the exeoution of the deed. 
Dobson and barlow v. the Bengal Spinning and Weaving 
Company, 21 B. 126 

(5) Sale of goods— Contract to supply goods at fixed price — Duty imposed on 
material subsequently to date of contract — Liability to supply goods — Indian 
Tariff Act (VIlI of 1894), s. 10. — On 2nd November, 1894, the defendant 
contracted to supply the plaintiff with a certain quantity of dbotars made 
of European or Egyptian yarn No. 80 at the rate of 225 pairs each month 
for a period of one year. In January, 1895, an import duty of five per cent, 
was imposed by Government on the yarn. The defendant thereupon 
deolined to supply the dhotars unless the plaintiff paid the duty in addition 
to the oontract price. 

Held , that under s. 10 of Act VIII of 1894 the defendant could call on the 
plaintiff to pay the duty which he had paid on the yarn, that is, he oould 
add so muoh to the oontract prioe as would be equivalent to the duty 
which he himself had paid. The question was whether the dhotara 
supplied to the plaintiff were actually made out of yarn on which duty had 
been paid by the defendant. TRIKAMLAL v. KaliDaS, 21 B. 628 

(6) See ACCOUNT, 22 B. 513. 

(7) See Bill of Lading, 22 B- 184. 

(8) See Broker, 22 B. 540. 

(9) See Hindu Law (Marriage), 22 B. 658. 

(10) See MINOR, 21 B. 198. 

(11) See Municipality, 22 B. 637, 709. 

(12) See Vendor and Purchaser, 2i B. 827.’; 22 B. 46, 

(13) See Wagering contract, 22 B. 899, 

Contract Act (IX of 1872). 

(1) See STAMP, 22 B. 785. 

(2) S. 23— 8ee CONTRACT, 21 B. 622. 

(3) 8. 25— Vendor and purchaser — Deed of sale set aside for want of consideration 

—See VENDOR AND PURCHASER, 22 B- 176. 

(4) S. 27 — Agreement to share profits of trade — Parties— Practice— Restraint of 

trade. — Pour persons, each of whom owned a ginning factory, entered into 
an agreement, whioh (inter alia) provided that they should charge a 
uniform rate of Ra. 4-8-0 per palla for ginning ootton ; that of this sum, 
Rs. 2-8-0 should be treated as the aotual cost of ginning, and that the 
remaining Rs. 2 should be carried to a common fund to be divided each 
year between the parties to the agreement in proportion to the number of 
ginning machines which each of them possessed. The agreement was to be 
in force for four years. The other parties bad carried out the agreement, 
but the defendant although he had carried the Rs. 2 to a separate account, 
refused to pay the plaintiff his share of the amount. He also refused to 
pay the other two parties their shares. The accounts had been duly 
made up, showing the sums which the defendant under the agreement had 
to pay both to the plaintiff and the two other parties to the agreement. 
The plaintiff sued the defendant for his share. The defendant contended 
that the agreement was in restraint of trade and was, therefore, not enforce- 
able, and that the plaintiff ought to have made the other parties to the 
agreement parties to the suit. 

Held, that the plaintiff was entitled to recover his share from the defendant. 
The only agreement sought to be enforced in this suit was the agreement 
to divide the profits. That was a lawful agreement founded upon consider- 
ation (viz., the mutual agreement to Bhare each other’s profits) and it 
might be enforoed. 

Held, also, that the other parties to the agreement were not necessary parties 
to the suit. The accounts had been made up and were admittedly correot, 
and they showed that the defendant had nothing to reoeive from any of 
the parties to the agreement, but that he was indebted in a definite sum 
to the plaintiff. 
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Contract Act (IX of 1872) — ( Concluded ). • - PAGE 

per FARRAN, C.J.— “ I am inclined to agree with the lower appellate Court 
that the stipulation that the parties to the agreement are hound to charge 
at the rate of Rs. 4-8-0 per pallet for ginning cotton, is a stipulation in 
restraint of trade.” 

Per Candy, J. — “ I am not satisfied that the agreement in question was, as 
a fact, in restraint of trade — and further, to accurately quote the words of 
s. 27 of the Contract Act, I am not satisfied that it was an agreement by 
which any one was restrained from exercising a lawful trade. HARIBHAI 
v. Sharafali, 22 B. 861 ... 1158 

(5) 8. 30— 8ee WAGERING CONTRACT, 22 B. 899. 

(6) S. 45— Partnership— Death of partner — Right of representative of deceased 

partner to sue for a specific asset — See PARTNERSHIP, 21 B. 412. 

(7) S. 102— See BROKER, 22 B. 540. 

(8) S. 230— See PRINCIPAL AND AGENT, 22 B. 754, 

(9) S. 265— See MUNICIPALITY, 22 B. 384, 

Co>sharers. 

Jaghir — Notice to tenant to pay lull assessment — Manager acting with the consent 
of co-sharers — Parties — Suit against tenant by manager alone inhis own 
name — Joinder of all co-sharers necessary— Practice— Procedure— Landlord 
and tenant. — A co-sharer who is manager cannot, even with the oonsent of 
his co-sharers, maintain a suit by himself and in his own name to eject a 
tauant who has failed to comply with a notice calling on him to pay 
enhanced rent. BALKRISHNA v. MORO, 21 B! 154 ... 105 

Costs. 

(L) Appeal as to costs -See MORTGAGE (EQUITABLE), 22 B. 164. 

(2) Maintenance— Mahomedan law— Suit between Mahomedans — Husband and 

wife — Divorce — Suit (or nullity of marriage— Suit by wife against husband 
— Costs of suit— Alimony — See HUSBAND AND WIFE, 21 B. 77. 

(3) Pleader— Fee of pleader— Maintenance— Partition— Party to suit claiming 

only maintenance — Fee of pleader of such party — Reg. II of 1827, 8. 52, 
Appendix L-Act I of 1846, s. 7— See REGULATION II OF 1827 (BOMBAY 
Caste Questions, Pleaders), 21 B. 42. 

(4) Practice — Procedure— Civ. Pro. Code (Aot XIV of 1882), s. 379 —Suit for 

injunction or damages— Payment into Court by defendant to satisfy 
plaintiffs’ claim— Costs in suoh case — See PRACTICE, 21 B. 502. 

(5) Right of successful plaintiff to costs — Plaintiff recovering less than Rs. 2,000 — 

Presidency Small Cause Court Act (XV of 1882), s. 22 — Amending Act (I 
of 1995) — General Clauses Act (I of 1868), s. 6 — Construction — Practice — 
Procedure — In this suit the plaintiffs recovered a total sum of Rs. 1,907 
from the defendant for breaoh of contract. The suit was brought in 1894. 

It was contended for the defendant that s. 22 of the Presidency Small 
Cause Court Act (XV of 1882), which was in force at the date of the 
institution of the suit, applied to the case, and that under that section the 
plaintiffs although successful were not entitled to their costs. 

Held, that the plaintiffs were entitled to recover costs. The power to award 
costs is derived entirely from Acts of the Legislature, and in making the 
award the Court cannot base its decision on provisions whioh have been 
repealed and are no longer effective at the time its order is passed. 

Held, also, that s. 6 of the General Clauses Aot (1 of 1868) did not apply to 
this case. Yonosuke v. OOKERDA, 21 B. 779 ••• 

(6) See CONTRACT, 21 B. 126. 

(7) See MINOR, 21 B. 137. 

(8) See Municipality, 21 B. 279. 

(9) See PRACTICE, 21 B. 576. 

(10) See PRIVY COUNCIL, 21 B. 723. 

(11) See PROBATE, 21 B. 76. 

Counter-claim, 

See CONTRACT, 21 B. 126. 
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*€ourt Fees. 

See benami Transaction, 22 B, 820. 

. Court Fees Act (VII of 1870). 

(1) S. 7, ol. iv (6)— See VALUATION, 22 B. 315. 

(2) Sch. I, No. It— See PROBATE, 21 B. 139. 

•Covenant. 

(1) See MORTGAGE (SIMPLE), 21 B. 267. 

(2) See VENDOR AND PURCHASER, 21 B. 175. 

Creditors. 

See INSOLVENCY, 21 B. 45. 

-Criminal Procedure. 

(1) Continuing offence — Cantonments Act (XIII of 1889), s. 26 — 12. 2 of the Rules 

made under s. 26 — Additional fine for continuing offence.— The additional 
fine referred to in r. 2 of the Rules framed under b. 26 of the Canton- 
ments Act, XIII of 1889, is not only to be imposed after the first convio- 
tion, but is to follow proof that failure is persisted in. The additional 
fine cannot be imposed as a threat in oase of possible persistence, whioh, 
being in the future, cannot be made matter of present proof. The con- 
tinuing failure must be matter of later and separate inquiry and proof. 
Queen-Empress v. William Plumner, 22 B. 841 

(2) Criminal law— Practice— Procedure— Sentence— Enhancement of sentence— 

Power of appellate Court — Conviction and sentence on two separate charges 
— Retention of sentence where oonviction on one of the charges is reversed 
—See PRACTICE, 22 B. 760. 

•Crirn. Pro. Code (Act X of 1882). 

(1) S. 96— Search warrant— Issue of search warrant illegal in the absence of any 
inquiry , trial or other proceeding < pending before Magistrate — Power of 
revision in criminal cases— Revision. — Some treasure belonging to the 
Native State of Radhanpur was missing. The Administrator of Radhan- 
pur sent a telegram to the District Superintendent of Police at 
Ahmedabad, stating that part of the missing treasure was in the posses- 
sion of the accused, who was a resident of Ahmedabad, and asking that 
his house should be searched. In oonsequenoe of this telegram, the City 
Polios Inspector applied for a searoh warrant to the City Magistrate of 
Ahmedabad. Thereupon the Magistrate issued a searoh warrant under 
s. 96 of the Code of Criminal Prooedure (Act X of 1882). In execution of 
this warrant the house of the accused was searched and the police seized 
and took away certain property belonging to the accused, to his wife and 
to his servant. The accused was subsequently arrested under a warrant 
issued by the Political Superintendent of PalaDpur under a. 11 of the 
Extradition Act XXI of 1879, but he was admitted to bail by the District 
Magistrate of Ahmedabad. On the 12th June, 1897, the Distriot Magis- 
trate passed an order refusing to deliver up the property seized by the 
police to the Political Superintendent of Palanpur, but allowing the polioe 
to retain the property for some time, as it was possible that a prosecution 
would be instituted in British India in respect of the stolen treasure. 
The Magistrate direoted that if no prosecution were instituted within two 
months, the property should be restored to the persons from whose pos- 
session it was taken, 

The Distriot Magistrate subsequently reversed this order as being erroneous, 
and passed a fresh order on the 3rd August, 1897, directing the property 
to be delivered up to the Political Superintendent of Palanpur. 

Meld, that the City Magistrate had no authority to issue a searoh warrant 
under s. 96 of the Code of Criminal Prooedure (Act X of 1882), as at the 
time of issuing the searoh warrant there was no investigation, inquiry, 
trial or other proceeding under the Code pending before the Magistrate, 
for the purposes t>f whioh the production of the articles seized was neces- 
sary or desirable. 

Meld, also, that the searoh warrant being illegal and ultra vires , the sub- 
sequent orders relating to the detention and delivery of the property 
seized were also illegal and unjustifiable. 
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Crim. Pro. Code (Act X of 1882) — ( Continued ). . PAGd 

Per RANADE, J.— The Distriot Magistrate had no power to review his own 
previous order of the 12th June, 1897, passed on full inquiry and after 
hearing both parties. 

The power of revision in criminal cases is very strictly confined, and the 
same considerations which prevent subordinate Courts from altering their 
judgments on review, hold good in respect of final orders which are of the 
nature of a judgment. In re HARILAL BUCH, 22 B. 949 ... 1215 

(2) S. 133 — Excavations near a public place — Magistrate's power to order the 

excavations to be fenced , and not to be fHled[up, — Under s, 133 of the Crim. 

Pro. Code (Act X of 1882) a Magistrate has no power to order excavations 
adjacent to a public way or any publio place to be filled up ; he can only 
order them to be fenced. In re SULEMANJI GULAM HUSEN, 22 B. 

714 ... 1058 

(3) S. 133 — River — Obstruction in a public river — Meaning of obstruction as used 

in the section— 8. 133 of the Code of Criminal Procedure (Act X of 1882) 
contemplates not only that the way, river, or ohannel where an unlawful 
obstruction is made, must be one of publio use, but also that the obstruc- 
tion must be of that publio use. 

Where a dispute arose between the proprietors of two talukdari villages 
situate on the banks of a river about the diversion of the course of the river, 
by means of a dam and a trenoh made by one of them in the current of the 
river, and each talukdar claimed the river as his own private property. 

Held, that the Magistrate had no jurisdiction to interfere under s. 133 of 
the Crim. Pro. Code (Aot X of 1882). In re MaHARANA SHRI JASWAT- 
SANGJI, 22 B. 988 ... 1242; 

(4) S. 162— See PENAL CODE (ACT XIV OF i860), 22 B. 596. 

(5) Ss. 164,364.533 — Evidence — Confession — Statement of prisoner made before 

inquiry — Statement of prisoner made in the course of or after inquiry. — The 
sections comprised in Chapter XIV of the Crim. Pro. Code (Act X of 1882) 

(except s. 155) do not apply to the Police in the Presidency towns, and 
consequently a statement or confession made to a Presidency Magistrate 
does not within s. 164 and the procedure prescribed in regard to the record- 
ing of statements or confessions by that section, and (by reference) 8. 364 
does not apply to statements and confessions recorded by a Presidency 
Magistrate before the commencement of the trial. But such statement 
or confession though not taken under s. 164 is admissible in evidenoe 
against the prisoner. 

During an inquiry before a Presidency Magistrate after the evidenoe for the 
prosecution was taken, the Magistrate examined the acoused under ss. 209 
and 342 of the Crim. Pro, Code (Act Xof 1882). The acoused was examin- 
ed in Marathi, but the questions and answers were recorded in English. 

The Magistrate deposed at the trial that it was the invariable practice in 
his Court to take down depositions in English and that he could not him- 
self have accurately recorded the prisoner’s statement in Marathi. He also 
deposed that the statement was correctly recorded in English and that 
each question and answer when reoorded was interpreted to the acoused in 
Marathi, and that the acoused then made bis mark at the end of the re- 
oorded statement. He further stated that there were at hand native subor- 
dinate officials of his Court who could have recorded the statement in 
Marathi, but that he himself had not sufficient knowledge of Marathi a9 
to be able to read what was written by suoh a subordinate, or to satisfac- 
torily check or test th8 correctness with which it represented the statement 
made by the acoused. 

Held, that, assuming that it was practicable to record the statement in 
Marathi and that consequently it was irregular with reference to s. 364 of 
the Code to reoord it in English, the statement was nevertheless admissi- 
ble in evidence under s. 533, the irregularity not having injured the 
acoused as to his defence on the merits. QUEEN-EMPRESS v. VlSRAM 
BABAJI, 21 B. 495 # — 

16) 8. 195 — Sanction to prosecute— Departmental inquiry into the misconduct of 
a revenue officer — Judicial proceeding — Bombay Land Revenue Code (Bom' 

Act Y of 1879), ss. 196, 197.— A Collector, on receiving information that 
his Deputy Chitnia had attempted to obtain a bribe, ordered his Assistant 
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Crim, Pro. Code (ActgX of) 1882)— (Continued). 

Collector to make an inquiry into the matter, with a view to taking action 
under s. 32 of the Bombay Land Revenue Code (Bom. Act V of 1879). 
The Assistant Collector found, on inquiry, that the aharge of bribery was 
unfounded, and gave a eanotion to proseoute the informant and his 
witnesses for giving false evidence. This sanction was revoked by the 
Collector. The Chitnis appealed to the High Court agaiost the order 
revoking the sanotion. 

Held, that the inquiry made by the Assistant Collector was a departmental 
inquiry, and not a judicial proceeding, and that the Assistant Collector, 
while holding the inquiry, was not a Court. No sanotion for prosecution 
was, therefore, necessary under s. 195 of the Crim. Pro. Code (Aot X of 
1882). In re CHOTALAL MATHURaDAS, 22 B. 936 

(7) S. 196— See PENAL CODE (ACT XLV OF 1860), 22 B. 112. 

(8) Ss. 248, 253 and 403 —Practice— Procedure— Complaint of offences under 

ss. 182 and 500 of Penal Code (Act XLV of 1860 )— Necessary sanction not 
obtained— Withdrawal oj complaint— Discharge of accused— Fresh com- 
plaint lodged on same charges— Effect of previous discharge of accused.— A. 
complaint was lodged against the accused, charging him with offences 
under ss. 182 and 500 of the Penal Code (Act XLV of 1860). The com- 
plainant’s solicitor, finding that no sanotion had been obtained as required 
by s. 195 of the Crim. Pro. Code (Act X of 1882) for proceeding with the 
charge uoder s. 182. applied to the Magistrate for leave to withdraw the 
complaint, which the Magistrate granted, adding to his order the words 
“ accused is discharged.” 

The complainant having subsequently obtained the requisite sanotion filed a 
fresh oomplaint on the same charges. It was objected on behalf of the 
accused that the accused had been acquitted under s. 248 of the Crim. 
Pro. Code (Act X of 1882) and that further proceedings were now bar- 
red under s. 403. The Magistrate allowed the objection and stopped the 
proceedings. On application to the High Court, 

Held, that the order of the Magistrate should be reversed and the oomplaint 
investigated. The order stopping the proceedings would be legal only if 
the accused had been acquitted by a Court of competent jurisdiction, 
which was not the case, as the Magistrate could not take oognizance of the 
obarge under 8, 182 of the Penal Code (Aot XLV of 1860) without a 
sanction having been previously obtained. 

As to the charge under a. 500 of the Penal Code (Aot XLV of 1860) the pro- 
per procedure in respect of it was that prescribed for warrant cases, The 
only legal order that could be made in 9ucb a oase was an order of discharge 
under s. 253 of the Crim. Pro. Code (Act X of 1882) and not of acquittal, 
and it was au order of discharge that was aotually made. In re SAMSUDIN, 
22 B. 711 

(9) 8, 345 — Compounding offences — Mischief — Mischief done to the private property 

of a village Mahar .— The accused was obarged with mischief for oauaing 
damage to crops whiob were the private property of a village Mahar. 
The Magistrate refused to allow the offenoe to be compounded, on the 
ground that the damage was done to a village Maharand, therefore, could 
not be treated as damage affecting only a private person, as Mahars had 
duties to perform in connection with the village. 

Held, that the offence was comooundable under s. 345 of the Code of 
Criminal Procedure (Aot X of 1882), as the damage was caused to a private 
person and not to the public. The fact that the complainant was a village 
Mahar would not make his personal property the property of the publio, 
or even of the Mahar community generally. In re Motiram, 22 B. 889. 

410) 8. 412— Appeal from a conviction by a Magistrate , other than a Presidency 
Magistrate, where accused pleads guilty— Appeal.— The accused pleaded 
guilty to a obarge of kidnapping from lawful oustody, and was thereupon 
convicted by a Magistrate of the First Claes and sentenced to four months’ 
rigorous imprisonment and a fine of Rs. 20. The aooused appealed and 
in appeal denied that he had committed the offence. The Sessions Judge 
was of opinion that, as the aooueed had pleaded gnilty at the trial, he had 
no power to deal with the appeal except as regards the amonnt of punish- 
ment awarded. He, therefore, referred the oase to the High Court. ■ 
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Held, that the Sessions Judge was competent to deal with the whole appeal 
S. 412 of the Grim. Pro. Code (Aot X of 1882) had no applioation. That 
seotion provides for convictions by Courts of Session or Presidency Magis- 
trates only, and the exception is not only as to the extent but also as to 
the legality of the sentence. QUEEN-EMPRESS v. Kalu DOSAN, 22 B. 
759 

(11) 8. 418—896 Evidence, 22 B. 235, 

(12) Ss. 517 and 523— Disposal of -property produced before a Court during an 

inquiry ~ Restoration of previous possession if no offence is committed.— 8.517 
of the Code of Criminal Procedure (Act X of 1882) is the only section under 
which a Court can make an order for the disposal of property produoed 
before it in the course of an inquiry or trial. And it has jurisdiction to 
pass the order only if the case falls within the section, that is, if it is pro- 
pcrty regarding which an offenoe appears to have been committed, or 
which has been used for the commission of an effence.” Otherwise, the 
only legal order which the Court can pass ie one restoring the previous 
possession. e 

A Presidency Magistrate, finding the evidence not sufficient to warrant a 
conviction, discharged the accused, but ordered the property which had 
been produced during the inquiry to be detained until the title of the 
rightful owner was proved before a Civil Court. On a subsequent day ha, 
apparently aoting under s. 523 of the Code, ordered the property to be 
delivered to the complainant from whose possession it had not been taken. 

Held, that both the orders were ultra vires. The Magistrate was. therefore, 
direoted to dispose of the property in a legal manner. If ho found that 
the case fell within s. 517, he should pass such order as he thought fit ; if 
he found that it did not, ho must restore the previous possession. In re 
DEVIDIN DURGAPRASAD, 22 B. 844 

(13) Ss. 528, 497 —Transfer of case- Notice to accused— Bail-Order admitting to 

bail not revisable by District Magistrate— Practice.— An order under s. 528 

of the Crtm, Pro. Code (Aot X of 1882) transferring a case for inquiry or 

trial from one Magistrate to another ought not to be made without notice 
to the accused. 

An order admitting an aooused person to bail made by a Magistrate is not 
revisable by a District Magistrate. If the latter considers the order wrong, 
he can refer it to the High Court. IMPERATRIX v. SADASHIV, 22 B. 549 

(14) S. 545— Compensation— Award of compensation illegal where no fine is 

i nfhetsd. Where an accused is discharged and no fine is imposed, no order 
for payment of compensation can be legally passed under s. 545 of the 
Cnm. Pro. Code (Act X of 1882). In re BaSTOO DUMAJI, 22 B. 717 ... 

(15) S. 545 Compensation — Injury caused by the offence committed — Indirect 

consequences resulting from the offence. — Compensation for loss caused by 
inability of the complainant to attend to bis work on account of his time 
being taken up with the prosecution of the accused, cannot be ordered to 
be paid under a. 545 of the Code of Criminal Procedure (Aot X of 1882), 
which deals with expenses incurred in the proseoution and with compensa- 
tion for the injury only. IMPERATRIX V. NARAYAN, 22 B. 438 

(16) S. 560 —Compensation for vexatious complaint — Compensation illegal where 

tlu complainant is a police officer.— 8. 560 of the Crim. Pro. Code (Aot X 
of 1882) does not authorise a Magistrate to pass an order for compensation 
to be paid by the complainant to the accused, where the oomplaint is 
instituted by a police officer. QOEEN-EMPRESS v. SaKAR JAN 
Mahomed, 22 B. 934 

Criminal Trespass. 

See penal code (ACT XLV OF I860), 21 B. 536. 

Custom. 

See PARSIS, 22 B. 430. 

Damages. 

(1) See CONTRACT, 21 B. 522, 

(2) See Hindu Law (Marriage), qi b. 23. 

(3) See Landlord and Tenant, 22 B. 348. 
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Damages — ( Cone luded ) , 

(4) See Municipality, 22 B. 384, 605, 637. 

(5) 800 0FFIOIAL ACT, 21 B. 773. 

(6) See PRACTICE, 21 B. 502. 

(7) Bee VENDOR AND PURCHASER, 21 B. 175. 

Damdupat. 

(1) Interest — Payment in grain— Transfer of Property Act (IV of 1882), 0. 135 

Assignment of mortgage by mortgagee— Suit by assignee— Payment into 
Court by defendants (representatives of mortgagor) of price paid to the 
assignor (mortgagee) without admitting the mortgage or assignment 
— Bee TRANSFER OF PROPERTY ACT (IV OF 1882), 22 B. 761. 

(2) Mortgage— Liability to acoount— Deoree on mortgage— Further interest from 

date of suit to decree ordered by the Court — Discretion of Court— Civ. 
Pro. Code (Aot XIV of 1882), s. 209— Interest— See INTEREST. 22 B. 86. 

(3) Mortgage— Mortgage by Mahomedan to Hindu— Assignment of mortgaged 

land by mortgagor to Hindu assignee— Subsequent suit by mortgagee against 
assignee— Amount of interest allowed — Liability of land. A, a Mahome- 
dan, having in 1969 mortgaged certain land for Es. 61 to B., a Hindu, 
afterwards assigned it to C, who was also a Hindu. At the date of this 
assignment the interest due on the mortgage (Rs. 122-15-10) was much more 
than the principal debt. B (the mortgagee) subsequently sued A. and C. 
for Rs. 270, being Rs. 61 for principal and Rs. 209 for interest. A did not 
appear. C contended that the plaintiff and himself being Hindus the law 
of damdupat applied and that only as much interest as principal could be 
recovered. The lower Courts passed a decree for the principal (Rs. 61) 
together with all internet due at the date of the assignment to C. They 
disallowed subsequent interest, as the amount then due was already more 
than damdupat. On appeal to the High Court, 

Held (confirming the decree) that C. was not personally liable to pay any- 
thing at all, but that the land which he had purchased was charged with 
the amount due at the date of his purchase. Unless, therefore, he wished 
the land to be sold, he should pay that amount. 

The rule of damdupat did not apply in this case to the original mortgagor, 
who was a Mahomedan. He charged the land with a debt whioh included 
principal and interest, and he and his land were liable for both. He could 
not by any assignment prejudice bis creditor or reduce the amount due 
to him, nor could he by assigning his land to a Hindu free it from any 
obarge that existed on it at the date of the assignment. H.ARILAL 
GIRDHARLAL V. NaGAR JEYRAM, 21 B. 38 

(4) Mortgage— Original mortgagor a Hindu— Mortgage to a Mahomedan— Hindu 
mortgagor's interest subsequently purchased by a Mahomedan— Suit by 
Mahomedan purchaser for redemption— Rule of damdupat how far applic- 
able.— A. Hindu mortgaged his property in 1843 to a Mahomedan for 
Rs. 150 with interest at 12 per cent per annum. On 5th April, 1880. the 
Hindu mortgagor's interest was sold to the plaintiff, who was a Maho- 
medan. In March, 1843, the plaintiff sued for redemption, both parties to 
the suit being MahomedaDS. 

Held, that as long as the mortgagor was a Hindu (i.e., until 1880), the rule 
of damdupat applied, and that as soon as the interest doubled the princi- 
pal, further interest stopped. The eum of Rs. 300 was, therefore, the 
full amount of debt for whioh the land could be charged and liable in 
the bands of a Hindu debtor. But on the 5th April, 1880, the plaintiff 
(a Mahomedan) became the debtor. The rule of damdupat then no longer 
applied ; the stop was removed aod interest again began to run. The 
deoree. therefore, ordered the plaintiff to redeem on payment of Rs. 800 
(i.e., double the prinoipal Rs. 150) with further interest at Rs. 12 per 
annum from the date of his purchase (5th April, 1880) until payment. ALI 
SAHEB v. SHABJI, 21 B. 85 
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(5) Bee ACCOUNT, 22 B. 613. 


Debtor. 

(1) Bee AOT XVII OF 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 21 B. 63. 

(2) See Transfer of property act (IV of 1882), 21 B. 60. 
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Debts. 

• 

(1) See Insolvency, 21 B, 572 . 

(2) 8See TRANSFER OF PROPERTY ACT (IV OF 1882), 21 B. 60. 

Declaratory Decree. 

W “-Civ' tc r6 1:l 3 ZrxiV 0 : { 0f 18 ^^T“4 B rT\1 P^«^-Exeou- 

Code (Act XIV of 1882), 22 B, 267. ’ 244 ’ * (c) “ See Civ - Pr o- 

Ri9 m2) Tim %‘T a T£7 M ,°: tg T- Cod °°f Civit Procedure (Act XIV of 

U2S&J2Z 

Si 

thnv ^ C ^ ins ^ % was aot tbe sole owner of the property • that 

£iFr^'“ 

n filed a suit against the defendants, praying for a declaration that tha 
KSsUoif t0 DiQSba eXC,usive1 ^ aod tde defendants had no right 

, S‘SSa5Si' !1 -a 

sSSSSftSSS&SS?*: 

Decree. 

W D -E«L*tr D rt Lli„ a .f a i t K T? argum - u6 an ^ before delivery of judgment 
Code (Act XIV oMfiun, 6 ^ S , 0( , daceas '> d j^dgment-debtor-Civ Pro. 

tion 0 , decree— See EXECUTION OF^ DEfcREE^ai C Br3H° Ce ^ UC6 ^ IeCU ‘ 

De atWes i notT.A' debt ? |: a “ Br deCrae but be(ore 0 xeoution — Legal represent- 

™ t0 ^ooooiiagc-Scic in execution without notiM 

wrouu L t °oc s , unde f s - 218 of 0iv ' Pr0 - Code — Notice given to 

-C v gP pTrro7e T ' e c^ PU , r0 ^ e ,r Mort ^8e^Redem P ti„u-Limit a tion 

RX^OOTIO^D^LEK.Ii^ 7 ^,: 5 ' 248 ’ 3U - E — tlOD - S “= 

(3) Dwlawtog v d “ rao -B i «l>t to for dedaration-Mortgage-Civ. Pro. Code 

Delator* 8 M®,.' Rslief A =‘ " ° { 18 ”>' «-*• 

(4) Rec ‘^TJ^‘f~T a f Ce ~. Pr0Ceiure -~ B7 a wtiUeD agreement the defeud- 

to PU'ohaae from the plaintifi certain land comprising 5,280 

snm „t R« d ? noo h0rCa °- U , tS at the rate ° f Ro ' M'S P=r square yard. The 
?”'«• X ' °°“ waa P ald »» the date of the agreement in part-payment 

ment P Th« nF* 6 . 15 lam tiff sued for specific performance of the agree- 

thftt th* * i P lr in f Se ^ (° rfch the faots and fche P art ‘P»yment, and prayed 
that the defendant might be ordered specifically to perform the agree- 

ment. and to pay to the plaintiff the balance of the purohase-money, vie., 

for , S h U “,° f 4 ’ o 7 ^- ^, D fc be 9th September, 1897, judgment was given 

p aintifi ordering ' specific performance as prayed and costs.” The 
decree was accordingly drawn up in terms of the prayer of the plaint. It 

p 8 . a 7 c W8 j- d,soovere d that the sum mentioned in the prayer (viz*, 

R ' a tV* ™ d r S6rt9diQ fc ^ e deore0 wa9 inoorreotand ought to have been 
• i/75 f the Jatter being the real balance due at the rate mentioned in 
tne agreement after deducting the Rs. 1,000 paid as earnest. On 6th 
ovember, 189i , the plaintiff gave notice of motion to rectify the deoree by 

decree ^ ^* e ^ Ure ^ 9 ‘ ^*^5 fco Rs. 4,776. On motion to rectify the 

that the deoree should be rectified. PHEROZSHA P. RANDERIA 
v. The Son Mills, 22 B. 370 
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Decree — {Cone luded) . 

(5) See AOT III OP 1874 (BOMBAY HEREDITARY OFFICES), 2l B. 55. 

(6) See AWARD, 21 B. 465. 

(7) See CIV. PRO. CODE (ACT XIV OF 1882), 21 B. 548. 

(8) See Execution of Decree, 21 B. 539, 681, 775. 

(9) See HINDU LAW (JOINT FAMILY), 21 B. 808. 

(10) See MAMLATDAR, 21 B. 585. 

Default. 

See Trustees, 21 B. 48. 

Deshmukhi Vatan. 

See act V of 1879 (Bombay Land Revenue Code), 22 B. 794. 


Deshpande Vatan. 

See RESUMPTION, 22 B. 422. 


Devasthan Committee. 

See TRUST, 21 B. 556. 

Dhara Land. 

See KHOT, 21 B. 608. 


Dbaram. ,, 

Gift to dharam -Charity— Reversioner -Limitation applicable to reversioner— 
Limitation Act (XV of 1877), Boh. II, art. 141-Will-See HINDU LAW 

(Will), 21 B. 646. 


Dharekarl. 

See KHOT, 21 B. 467. 


Discretion. 

(1) See HUSBAND AND WIFE, 21 B. 610. 

(2) Sea Insolvency. 21 B. 297. 

(3) See PRACTICE, 21 B. 570, 

(4) See REGISTRATION, 21 B. 69. 


Dispossession. 

See EXECUTION OF DECREE, 21 B. 775. 


Divorce. 

Decree absolute -Appeal, right of -Limitation for such appeal— Indian Divorce 
Act (IV of 1869), ss. 55, 56. 57— S. 7, construction of— Limitation Act (XV 
of 1877), art. 151. — Under the Indian Divorce Aot (IV of 1869) an appeal 
lie 3 from a deoree absolute although the deoree nisi has been left unohalleng- 

ed. 

An appeal against a deoree absolute must be filed within twenty days from 
the date of deoree, that being the period prescribed for appeals from deorees 
made on the original side of the High Court under the law for the time 
being in force (see s. 55 of the Divoroe Aot IV of 1869). 

The principles and rules referred to in s. 7 of Divorce Aot (IV of 1869) are 
not mere rules of pcooedure suoh as the rules which regulate appeals, but 
are the rales and the principles whioh determine the oases in which the 
Court will grant relief to the parties appearing before it or refuse that relief 
— Rules of quasi-substantive rather than of mere adjeotive law. A. v. B., 
22 B. 612 

Divorce Act (IV of 1869). 

8s. 7 and 55, 56, 67— See DIVORCE, 22 B. 612. 

Document. 

Bee Civ. Pro. Code (Act XIV of 1882), 22 B. 178. 

Duty. 

See CONTRACT, 21 B. 628. 
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Dwyamushyayana. 

Adoption — Lingayata — Adoption in dwyamushyayana form— Divided brothers 
— Hindu law — See HINDU LAW (ADOPTION), 21 B. 105. 

Earnest Money. 

See VENDOR AND PURCHASER, 21 B. 827. 

Easement. 

(1) Easements Act {V of 1882), a. 28, cl. (d)-Right to discharge smoke over a 

- neighbour's land- Acquisition of right by prescription.— A right to discharge 
smoke over adjoining land can be acquired by prescription. The defini- 
tion of easement in the Easements Act (V of 1882) is wide enough to 
embrace such an easement, and s. 28, ol. (d), expressly recognizes the 
right to pollute air as a right oapable of being acquired by prescription. 
KASHINATH V. NARAYAN, 22 B. 831 

(2) Entry on land in order to repair— Dominant and servient owners, rights and 

liabilities of — Indian Easement Act (V of 1882), s. 24, 111. (u) Right of entry 
— Indian Railways Act (IX of 1890), s. 122 . -The Rajnaggar Spinning, 
Weaving and Manufacturing Company bad a mill on one side of tho 
B. B. & C. I. Railway line and a ginuing factory on the other. To bring 
water from tho mill to the factory a pipe had been laid beneath the railway 
line, and brick reservoirs built at each side to preserve the proper level of 
the water. Servants of the company having entered on the railway pre- 
mises to repair Iho pipe and reservoirs without having fir3t obtained the 
permission of the Railway Company, were convicted by a Magistrate 
under s. 122 of the Indian Railways Act (IX of 1890) of an unlawful 
entry upon a railway. It was proved that the repairs were necessary. 

Held, reversing the conviction and sentences, that as the pipes and reservoir 
belonged to the Spinning and Weaving Company, and were kept in repairs 
by them, they, as owners of the dominant tenement, had a right to enter 
on the premises of the Railway Company, the owners of the servient tene- 
ment, to effect any necessary repairs, and that the entry in question, being 
in the exercise of aright, could not be called unlawful. IMPERATRIX v. 
VANMALI, 22 B. 525 

Easement Act (V of 1882). 

(1) S. 24, 111. (al— See EASEMENT, 22 B. 525. 

(2) S. 28. cl. (d)— See EASEMENT, 22 B. 831. 

Ejectment. 

(1) Parties to suit - Right of action- Defendant. —If the plaintiff, in an ejectment 

suit, can make out a legal title to the land, he is entitled to maintain a 
suit against the person in actual juridical possession of such land lor its 
recovery without making the person under whom the latter claims to hold 
a party to the suit. 

8o where plaintiffs based their title to the land in dispute on a ease 
granted by Government giving ocoupanoy right to their predecessor-m- 
title, and sued the defendants in ejeotment, and the defendants claimed to 
hold the land under an occupancy title conferred on them by Government 
subsequent to the plaintiffs’ lease, it was held that though Government 
might have properly been made a party so as to bind it by e AQm 

prevent future litigation, it was not a necessary party to the suit. n.Abm 

v. SADASHIV, 21 B. 229 

(2) Possession — Mahomedan family— Sons living wif/i/aflier^Dccjee an 

tion against father - Subsequent possession by sons- Adverse ‘ P"*"" 
Civ. Pro. Code ( Act X of 1877), e. 

formerly owned the house and land in dispute. He eold ^ .; on 0 f 

sold it to the plaintiff. Ajamkhan , however, continued in oooupation of 

the property. In 1879 the plaintiff sued Ajamkhan an ^ ^°P al for 
siou and obtained a decree. On 6th April, l880 f in exec • 

he was put iu formal possession by the Court under si 163 of the Cr,. Pro. 
Code (Aot X of 1877) in the presence of A jamkhan, "pomade b j a ° antfl 
At the time of these proceedings, Ajamkhan s son3 ( P aubse* 

were living with him in the house and 

quently. Ajamkhan died in 1886, and 18 g 2 the plaintiff 

of the property and cultivated it. On the 4th April, 1892, the 
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Ejectment— {Concluded), 

brought this suit to ejeot them. They pleaded that the suit was barred by 
limitation, contending that the exeoution proceedings iu 1880 did not bind 
them, aa they were not parties to that suit. 

Held, that as the present suit would not have been barred against Ajamkhan 
had be survived, it was not barred against the defendants, whose rights 
were derived from him. The defendants living with their father bad no 
independent juridical possession of the premises. The father Ajamkhan 
was the only persou in possession. The possession whioh the plaintiff 
Pralhad obtained through the Court from Ajamkhan in 1880 operated as 
well against the defendants (his eons) aa against himself. PANDHARI- 
NATH v. MAHABUBKHAN, 21 B. 98 

<3) Proof of title— Inference of title from acts of ownership— Finding of lower 
Court on such a question — Mixed question of law and fact Second a PP*f*l 
— High Cour t's power to interfere— Mamlatdars’ Act (Bom. Act III o/1875), 
s. 13 -Limitation Act (XV of 1877), 5. 28, sch. II, art. il-Dismxssal 
of suit by Mamlatdar— Ejectment suit— Title— In an ejectment suit the 
evidence of the plaintiff’s title to the property consisted of evidence of acts 
of user from which the Court was asked to infer ownership in the absence 
of proof of a better title by the defendant. Upon review of the evidence 
the Distriot Judge held that the plaintiff’s title was not proved. 

Held that this finding, which was a mixed one of law and fact, was a find- 
ing with which the High Court could not interfere on second appeal. 

When from the facts found by the lower Court the legal inference to be 
drawn is certain, the High Court in second appeal may correct erroneous 
conclusions drawn by the lower appellate Court. Where, however the 
legal inference to be deduced from facts is doubtful, it is not open to the 
High Court in second appeal to interfere with the findings of the lower 
Court. A test which often presents itself to an English lawyer is this : 
Would a Judge withdraw the case from a jury on the ground that there 
was no evidence of the question to be found upon, such as adverse posses- 
sion or title to go to them ; or would he, on the other band, on certain 
facts being established, direct them to find in a particular manner ? In 
either of these cases it would be open to the High Court in second appeal 
to come to a different conclusion from the lower appellate Court. But 
where the question upon the facts and law is one which the Judge would 
lay before the jury to decide, there it is not open to the High Court to 
consider the propriety of the finding of the lower appellate Court. 

Tn 1RQ1 the plaintiff brought this suit to eject the defendant from certain 
land In 1883 the defendant’s predecessor and vendor (Sakbaram Potnis) 
bad sued the plaintiff’s tenant, Amrit Parasms, in the Mamlatdar a 
Court alleging that Amrit bad disturbed his possession by putting sweep- 
ings upon fhe land and asking to be protected in his enjoyment. He did 
not aopear on the day fixed for hearing, and his suit was dismissed under 
13 of Act III of 1876. He did not file a suit to set aside tbi3 order of 
dismissal. It was contended in the present suit now brought by the 
nlaintiff that after three years by the combined operation of art. 47 and 
a 28 of the Limitation Act (XV of 1877) the defendant's vendor. Sakharam 
Potnis, had lost his title to the land which thus became vested in the 

plaintiff. 

Held that except as evidence of the plaintiff’s title to the land, the proceed- 
ing's in the Mamlatdar’s Court in 1883 and bis deoree did not affect the 
Dresent suit in ejeotment. As suoh evidence they were before the lower 
Court. RaJARaM v. GANESH HarI KarkHANIB, 21 B. 91 

(4) See LANDLORD AND TENANT, 21 B. 195, 311. 

(5) See MUNICIPALITY, 22 B. 283, 289. 

(6) Bee Principal and agent, 22 B. 764. 

Election. 

See MUNICIPALITY, 21 B. 279. 

Enhancement. 

(1) See LANDLORD AND TENANT, 21 B. 894. 

(2) See PRACTICE, 22 B. 760. 
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Cntry. 

(1) See ACT I OF 1880 (Bombay KHOTI SETTLEMENT), 22 B. 95. 

(2) See KHOT, 21 B. 235, 244, 467. 

Equitable Assignment. 

See CONSIGNOR AND CONSIGNEE, 21 B. 287. 

Estoppel. 

(lj See ACT X OF 1873 (OATHS), 22 B. 680. 

(2) See Executor. 22 B. 1. 

(3) See Minor, 21 B. 199. 

Evidence. 

(1) Confession — Statement of prisoner made before inquiry— Statement of pri- 

soner made in the course of or after inquiry— Crim. Pro. Code (Act X of 
1882), as. 164, 364, 533— See CRIM. PRO. CODE (ACT X OF 1882), 21 B. 
493. 

(2) Evidence Act (I of 1872), s. 26 —Cojitession— Confession made to a Magis- 

trate. of a Native State— Admissible— The words “ police officer" and 
“ Magistrate" in s. 26 of the Indian Evidence Act (I of 1872) include the 
police officers and Magistrates of Native States as well as those of British 
India. 

A coDfesssion made by a prisoner, while in police custody, to a First Class 
Magistrate of the Native State of Muli in Kathiawar, and duly recorded 
by such Magistrate in the manner prescribed by the Code of Criminal 
Procedure (Act Xof 1882), is admissible in evidence. QUEEN-EMPRESS 
v. NAGLA Kala, 22 B. 235 

(3) See ACT X OF 1873 (OATHS), 22 B. 680. 

(4) See ACT XVII OF 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 22 B. 788. 

(5) Sod Civ. Pro. Code (ACT XIV OF 1882), 21 B. 122 ; 22 B. 967. 

(6) See Executor, 21 B. 335. 

(7) See Gaming, 22 B. 745. 

(8) See Hindu Law (Joint Family), 21 B. 808. 

(9) See Hindu Law (Marriage), 22 B. 277. 

(10) See HINDU LAW (PARTITION), 22 B. 922. 

(11) See KHOT. 21 B. 244, 467. 

(12) See Limitation, 21 B. 201. 

(13) See PENAL CODE (act XLV of I860), 22 B. 112,596. 

Evidence Act (I of 1872). 

(1) S. 26— See EVIDENCE, 22 B. 235. 

(2) S. 35— See KHOT, 21 B. 695. 

(3) S. 44— See PARTNERSHIP, 21 B. 205. 

(4) S. 57— See UGANDA, 22 B. 54. 

(5) 8s. 92 and 94— Exeoutor— Will-Arbitratioo— Power of executor to refer’ the 

question of execution of a will to arbitration— Evidenoe— Evidenoe to 
explain written dooument — Practice — See EXECUTOR, 21 B- 335. 

(6) S. 114 — 8ee VENDOR AND PURCHASER, 22 B. 176. 

Evidence Act Amendment Act (III of 1891). 

See Evidence, 22 B. 235. 

Excavation. 

See CRIM. PRO. CODE (ACT X OF 1882), 22 B. 714. 

Exchange. 

See MORTGAGE (REDEMPTION), 21 B. 396. 

Execution. 

See PROBATE, 21 B. 563. 
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Execution of Decree. 

(1) Arrest— Application of judgment-debtor to be declared insolvent— Subsequent 

proceedings in execution against him— Practice— Procedure Ctv. Pro 
Code ( Act XIV of 1882). ss. 254-B, 336, 337-A, 344 and 349.-Gaopat 
Bbagvan obtained a money-decree against Mahadev and m execution 
applied for his arrest and imprisonment. Before the warrant of arrest 
was issued, but after Mahadev had appeared in Court in obedience to a 
notioe under s. 245-B of the Civ. Pro. Code (Act XIV of 1882), another 
judgment-creditor applied for execution of another deoree ag: ainst him. 
Thereupon Mahadev applied under s. 344 of the Civ. Pro. Code {Act XIV 
of 1882) to be declared an insolvent, and in his application mentioned 
Ganpat Bhagvao as one of his creditors (s. 345). The Subordinate Judge 
referred to the High Court the question whether pending the inquiry into 
Mahadev’s insolvency he could be arrested in execution of Ganpat Bhag- 

van’s deoree against him. 

Held, that there was do provision in the Code to prevent the Court from 
issuing a warrant of arrest against him. 

Where, however, such a judgment-debtor is brought before the Court under 
a warrant of arrest, or comes before it upon notice under s. ^45-B, the 
Court has a discretionary power not to put the warrant in force under 
^ 349 or not to issue it under s. 336 (where the requisite notification has 
been published by the Local Government, if the applicant furnishes security 
for his appearance when called upon. 

In suoh oases the Court can also act under s. 337-A of the Civ. Pro. Code 

(Aot XIV of 1882). Ganpat v. Mahadev, 22 B. 731. 

io\ Attachment-Allowance payable through post office— Attachment money 

(2) Att » nublic officer— Anticipatory attachment — Civ. Pro. Code 

(ActXIV of 1882). s. 272, sch. IV. Form 142-See CIV. PRO. CODE (ACT 
XIV OP 1882), 22 B. 39. 

amount of decree < by owner or p P » pa id-No jur.sdiclion to order 

“f* 'XZZu su" llZtry^Ztrce-Proceiule-Cio. Pro. Code 
’tiTw ot \ 883) s- 278. — A certain box was attached in execution of a 

decree agaiostooekathnr, whose father, alleging that it was h,s proper y 

d ? Lf 8 Mathur's paid the bailiS the amount of the deoree in order to 
and “°* He then applied to the Judge to have the 

money refunded to him. The Judge held the box to be his property, and 

directed re-paymeDt. ........ 

, , . order for re-payment the Judge acted without juris- 

fiction SSJESJ no provision in tbs Civ. Pro. Code (Act XIV of 1882) 
diction, mere obi k f proper course was to have taken steps 

"Oder which 'I : ° h "“oo d rto i»v. the attachment on the property raised. 

under s. 27 ® 0< ol the decree into Court it became ueoeseary to file 

Fsu^t for^he recovery of th^money so paid. VARAJLAL v. KACHIA, 22 

B. 473 

, . • Suit to declare property attached not liable in execu- 

(4) Attachment w . exe ” u f properly pen ding decision of suit onplamt- 

on the sim representing value of attached 
iff giving secur v i Qf mit with costs — Application by defend- 

property S ? decree for the interest for which security ordered by 

under s • 497 ’ c J v \ Pro : Code 

CioPro Code (ACL XIV of 1882), ss. 278, 283, 492, 497.-Kast.ur having 
Ta -aL aL ren aeaioat one Vanmali attached a house in execution. 
VaraSa? intervened und« s 278 of the Civ. Pro Code (Act XIV of 1882). 
Ind appl ed that the house if sold should be sold subject to his mortgage. 
His application was dismissedand he thereupon brought a suit (No 648 of 
1887) P for a declaration that the bouse was not liable in execution of Kas- 
• tur’s deoree. That suit was dismissed by the lower Court, and Varajlal 
appealed. Pending the hearing of the appeal he applied for and obtained 
uDder s. 492 of the Civ. Pro. Code an injunction restraining the sale until 
the result of the appeal on his giving aeonrity for interest at Bix per cent, 
on Bs. 2,000, the acknowledged value of the house. The appeal was heard 

_ . r 
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[Execution of Decree— (Continued). PACtB 

in due course and was dismissed with costs, and thereupon Eastur in exe- 
cution of the decreo in this last mentioned suit (No. 648 of 1887) applied 
to recover the interest for which security was ordered to be given by the 
District Court. 

Held, that he was not entitled to recover it. A Court of execution oannot 
award interest when the decree is silent The respondent (Kastur) had 
his remedy under s. 497 of the Civ. Pro. Code, and that remedy was ob- 
tainable on application not to the Court of execution, but to the Court 
which issued the injunction. VARAJLAL v. KASTUR, 22 B. 42 ... 609 

(5) Attachment— Widow— Widow’s estate — Civ. Pro. Code (Aot XIV of 1882), 

s. 266 ( k ) — Spes succession^ — “ Expeotanoy of succession by survivorship” 

—Not attachable— See CIV. PRO. CODE (ACT XIV OP 1882), 22 B. 984. 

(6) Civ. Pro. Code (Act XIV of 1882), s. 244, cl. (e) — Decree — Declaratory decree 

— Execution of decree raising question of mis-management of property — 

See Civ. Pro. Code (act XIV OF 1882), 22 B. 267. 

(7) Death of a party to a suit after argument and before delivery of judgment — 

— Execution against the heirs of deceased judgment-debtor — Civ. Pro. Code 
(Act XIV of 1682), ss- 234, 248, 250 —Practice — Procedure. — On the 30th 
November, 1892, an appeal in the High Court was '.argued and the case 
adjourned for judgment. 

On the 12th June, 1893, one of the defendants-respondents died. 

On the 16th July, 1893, the High Court pronounoed its judgment, and a 
decree was drawn up as if the deceased respondent was still living. 

On the 15th December, 1893, the deoree-holder applied for execution of the 
deoree, but the[application was rejeoted by the Court of first instance on the 
ground that a9 the heirs of the deceased defendant had not been plaoed on 
the record before the judgment of the High Court was delivered, the 
decree was incapable of execution. 

B eld, reversing the lower Court’s decision, that the decree was on its face a 
good decree, and it could be executed against the heirs of the deceased 
defendant under ss. 23 1 and 248-250 of the Civ. Pro. Code (Act XIV of 1882), 
without placing them on the record. RAMACHARYA v. ANANTACHARYA, 

21 B. 314 — 312 

•(8) Death of judgment- debtor after decree but before execution — Legal represent- 
atives not made parties to proceedings — Sale in execution without notice to 
legal representatives under s. 248 of Civ. Pro. Code— Notice given to wrong 
persons — Title of purchaser — Mortgage — Redemption — Limitation Civ. 

Pro. Code (Act X of 1877), ss. 234, 248, 311.— On the 28th March. 1877, 
one Nagappa mortgaged certain property to the defendant. On the 27tn 
June, 1877, ono Hanmant Vithal obtained money-deoree against Nagappa, 
but before it could be executed, Nagappa died leaving all his property to his 
daughters the plaintiffs. On the 22nd November, 1878, Hanmant applied 
for execution against Nagappa deceased, by his heir and nephew Ramlinga. 
Ramlinga appeared and stated that he was not the heir, but that the heirs 
of Nagappa were his daughters (the plaintiffs). The plaintiffs, however, 
were not made parties to the execution proceedings, nor were notioes served 
on them under s. 248 of the Civ. Pro. Code (Act X of 1877). The execution 
proceedings were continued and the mortgaged property was sold on the 
9th Juno, 1830, and was bought by the defendant (the mortgagee) subjeot 
to his mortgage. The sale was confirmed and a certificate of sale 
was duly issued to the defendant, who got formal possession on t o 
11th October, 1880. he being already in possession as mortgagee. In 1889 
the plaintiffs sued the defendant to redeem the mortgage. It was 
tended that the defendant having purchased at a Court-sale was entit e 
to the property free from tho claim of the plaintiffs. 

Held, by Candy and Jardine, JJ., that even assuming that the exeoution 
proceedings and sale had conveyed an absolute title to the purchaser, tne 
present suit, which was brought within tweleve years of the sale, aid in 
effeot challenge the sale, and that the plaintiffs were, therefore, entitled 

to redeem. 

Held, by Ranade, J., that in respeot of the plaintiffs, who were not P attl ®9' 
the sale proceedings were invalid and null, and without jurisdiction , tha 
the auction-purohaser acquired no rights under his certificate of sale a 
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^Execution of Deer ee— {Continued) . 

against this legal representatives, and that as against them be could only 
olaim title by adverBe possession not falling short of twelve years. As the 
present suit was admittedly brought within that period it was maintain- 
able. ERAVA V. 8IDRAMAPPA, 21 B. 424 (F.B.) 

(9) Death of the judgment-debtor leaving minor sons— Widow in possession— -Sons 
not parties to execution proceedings- Sa,le in execution after judgment-debtor s 
death— Minor sons represented by their mother and guardian on record 
Minor— Guardian— Purachase of judgment-debtor's interest by decree- 
holder— Subsequent suit by sons to recover the property— Civ. Pro Code 
{Act VIII of 1859), s. 210.— Under s. 210 of the Civ. Pro. Code (Act VIII 
of 1859) an execution sale of the property of a deceased judgment-debtor 
was binding, if the estate of the deceased was sufficiently represented 

quoad suoh property. 

A Hindu judgment-debtor died, leaving a widow and two sons who were 
minors. His widow was placed on the record as his heir, and not his sons. 
Certain property of the deoeased was sold in execution. The sale certifi- 
cate issued to the purchaser stated that he had purohased the right, title 
and interest of the judgment-debtor in the property. In a suit subse- 
quently brought by theesons. 

Held that they were bound by the sale. The widow of the deceased judg- 
ment-debtor, who as natural guardian of the minor sons was m posses- 
sion of the property, was upon the record, and it was clear that it was the 
interest of the judgment-debtor, and not that of the widow, that was 
intended to be sold. ACHUT v. MANJUNATH, 21 B. 539 

(10) Execution sale- Sale in execution of decree already satisfied- Bona fide pur- 
(10) chaser atsuch s ale-Rightof such purchaser -Where a person, a stranger 
to the proceedings, purchases property bona fide at an auotion-sale held in 
execution of a decree, the sale to him cannot be set aside on the ground 
that the decree had already been satisfied out of the Court at the time the 
sale was held. YELLAPPAV- RAMCHANDRA, 21 B. 463 

/ii\ ToiDt family— Family debt— Liability of family property-Manager-Decree 
1 against a manager-Execution sale-Auct.on-purohaser-H.ndu law- 

See Hindu Law (Joint Family), 21 B. 616. 

iAn » T)i*aossession of a third person not a party to suit— Jurisdiction 

(12) M v aidar— Remedy ol person so dispossessed— Civ. Pro. Code [Act XIV 

t Tflrt9 s 622— Practice- Procedure.— G. got a decree for possession 
against P. in a Mamlatdar’s Court. In execution the Mamlatdar direct, 
ed the ouster of C., who was in possession and who was not a party to the 

tuia ] hat the Mamlatdar’s order for the execution of the decree by the ous- 

B f?rofC was without jurisdiction, and that it should be set aside under 

b 622 of the Civ. Pro. Code (Act XIV of 1882). CHINAYA v. GANGAYA, 21 

• • • 

B 775 

Order for the sale of mortgaged property in execution- Application by judg- 
(l3 nJnldebtor to be declared insolvent- Sale m execution pending applxca- 
% on - Subsequent declaration of insolvency does not affect sale— Cw. Pro. 
Code Act (XIV of 1882), s. 344, 351-Decr^-An order for the sale of 
^orfaaced property having been made on the application of the mortgagee 
«ho had got a decree, and before the sale had taken plaoe, the mortgagor 
(judgment-debtor) applied to be made insolvent under s. 344 of the Civ. 
Pro. Code (Act XIV of 1882). Five months after the sale be was duly 
declared an insolvent under a. 351. 

Held that the subsequent declaration of the mortgagor’s insolvency did not 
affeot the sale or render it illegal. No consequences in derogation of the 
ordinary rights of judgment-creditor follow from an application by the 
judgment-debtor under a. 344 of the Civ. Pro. Code (Act XIV of ‘.1882) 
It is only when a receiver ia appointed under a. 351 that the property of 
the insolvent vests in the receiver under s. 354 and the rights of the 
creditor are interfered with. It is not provided that suoh an order shall 
have any retrospective effect, Ishvab LAKHMIDAT v. HABJIVAN, 21 B, 

681 

41 Powers of Court in executing deoree-Oode of Civil Procedure (Aot XIV of 1882), 
11 0. 244— Decree — Bee OlV. PRO. CODE (AOT XIV OP 1882), 22 B. 475. 
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Execution of Decree — ( Concluded ). ' PaqB 

(15) Sale — Attachment of same property by different Courts— Sale by both Courts 

— Title of respeotive purchasers at such sales — Civ. Pro. Code (Aot XIV of 
1882), s. 285— See CIV. PRO. CODE (ACT XIV OF 1882), 22 B. 88. 

(16) Sale — Civ. Pro. Code (Act XIV of 1882), s. 307 — Payment by purchaser into 

the post office within time — Money not received by the Court until after 
expiration of time allowed by section. See ClV. PRO. CODE (ACT XIV 
OF 1882), 22 B. 415. 

(17) See ACT V OF 1879 (BOMBAY Land REVENUE CODE), 22 B. 271. 

(18) See BHAG, 22 B. 737. 

(19) See CIV. Pro. CODE (ACT XIV OF 1882), 21 B. 58, 122, 392, 456 ; 22 B. 

463, 640, 778, 783, 967. 

(20) See EJECTMENT, 21 B. 98. 

(21) See Fraudulent Conveyance, 22 B. 255. 

(22) See LIMITATION, 22 B. 340, 500, 722. 

(23) See LIMITATION ACT (XV OF 1877), 22 B. 83, 225, 998. 

(24) See MORTGAGE (GENERAL), 22 B. 686. 

(25) See Mortgage (Equity of Redemption), 21 B, 226. 

(26) 8ee Mortgage (Redemption), 21 B. 544. 

(27) See MORTGAGE (SALE), 22 B. 939. 

(28) See PARTNERSHIP, 21 B. 205. 

(29) See REGISTRATION, 22 B. 945. 

(30) 8ee TALUKDAR, 22 B. 894. 

(31) See VATAN, 22 B. 601. 


Executor. 


(1) Executor de son tort — What constitutes an executor de son tort— Liability of 
such executor to creditors of deceased— Intermeddling with estate after order 
for probate made but before issne of probate— Receipt of assets with consent 
of person appointed executor — Indian Succession Act (X of 1865), s. 255 — 
Act XL of 1858. — Probate is necessary to complete the title of a rightful 
executor, and until it is aotually taken cut, a person, intermeddling with 
the assets constitutes himself executor de son tort- 


The exeoutrix appointed by the will of one Jamsetji Jebangir applied to the 
High Court for probate of will, and Nawazbai, the widow of Jamsetji, 
entered a caveat. By a consent decree, dated 25th February, 1892, it was 
ordered that probate should issue to Ratanbai, and by the same decree it 
was declared that Ratanbai as exeoutrix was not entitled to a sum of 
Rs. 4,178-10*0 or any other sum or sums of money to be received from 
the B. B. & C. I. Railway Company. In that same year, Navazbai 
obtained payment from the Railway Company of the said sum of 
Rs 4.178-10-0 and of another sum of Rs. 166 due to the deceased. On 
the 3rd February, 1893, probate was issued to Ratanbai. In 1894 the 
plaintiff sued Navazbai and Ratanbai for Rs. 165 due to him by the 
deceased Jamsetji. He claimed against Navazbai as exeoutrix de son 
tort. 

Held, that probate not having actually issued to Ratanbai at the time that 
Navazbai received tbo money from the Railway Company, although an 
order for probate had been made, she had by receiving it constituted 
herself executrix de son tort and was, therefore, liable to the plaintiff and 
could be joined as co-defendant with Ratanbai in the suit. 

Held, also, that the fact that by the terms of the consent deoree of the 25th 
February, 1892, she was allowed to receive the money and retain it, was 
no defence, The consent decree did not bind the creditors or free her 
from her responsibility to tbem to the extent of the assets which she 
received. Navazbai v. Pestonji. 21 B. 400 


(2) Lease— Power of executor to lease— Acquiescence in lease granted by 

—Estoppel— Landlord and tenant— Buildings and improvements of tenant 
—Compensation for such improvements.- The executors of the will of a 
Hinduf to which neither the Hindu Wills Aot, 1870, nor the Probate ^nd 
Administration Aot, 1881, apply, have suoh authority only to deal with 
the estate as the terms of the will oonfer on them. 
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Executor— {Concluded) . 

Neither a power to “ manage the estate as they may deem proper,” nor a 
power to sell it, will authorize executors to lease aDy part of it for 999 
years, or (6emble) for any period exceeding 21 years. 

Where the devisee of an estate for 9ix years after coming of age and succeed- 
ing to the estate signed rent-bills in respect of land which the executors of 
his testator had purported to lease for 999 years, and such rent-bills con- 
tained a representation that the land had been given to the lessees on 
fazendari tenure. 

Held, that in the absence of any evidenoe that the lessees had been deceived 
by or had acted upon such representation, the devisee was not estopped 
from contesting the validity of the lease. 

A man cannot bo precluded from asserting his own rights by acquiescence 
in aots of other parties inconsistent with them unless (1) he has actual 
knowledge as distinguished from the means of knowledge of his rights ; 
(2) be ba 3 knowledge that tha persons acting inconsistently with them are 
doing so under the mistaken boliof that they are exorcising rights of their 
own; (3) he has eucouraged the parties so acting to spend money or do 
other acts either directly or by abstaining from asserting his legal rights. 

A tenant who has erected buildings and effected improvements on the land- 
lord’s property is not entitled to bo paid their value on the determination 
of the tenancy merely because ho has acted under the mistaken belief 
shared by his landlord that ho had a larger interest in the property than 
he really had. JUGMOHANDAS v. PallONJEE, 22 B. 1 

/o\ zy;u— Arbitration— Power of executor to refer the question of execution of a 
V will to ar titration -Evidence— Evidence to explain ivritlcn document — 
Evidence Act (I of 1872), ss. 92 and 94— Practice— Suable —An executor 
against whose application for probate a caveat has been entered, cannot 
submit to arbitration the question whether the will propounded by him 
was duly executed by the deceased. 

An executor having propounded a will, and applied for probato, a caveat was 
filed deuyiog the execution of the alleged will, and the matter was duly 
registered as a suit. The executor and the cu-eatrix subsequently referred 
“ the dispute ” to arbitration, signing a submission paper, which was as 

follows : — 

“To Bhangsali Kalidas Ramji, written by us the undersignod. By this 
instrument wo give to you iu writing as follows In the matter of an ap- 
plication presented by Gbellabhai Atmaram Tambuwaia to obtain ‘power’ 
frrobate) from the High Court for the administration and enjoyment bet- 
ween us two persons of the property of Bai Godawari, widow of Darji 
(tailor- Bhowan Deva Dave, I, Nandubai, tbo wifo of Mulji Mala, having 
raieed'an objection have got a caveat registered in the High Court. In 
the matter thereof wo the said plaintiff (and) dofondaut have appointed 
you aii arbitrator to bring about a sottlomeii'. of the said dispute. As to 
whatever award you may mike and give on arriving at a decision, the 
came is to bo agreed to and abided by us two persons. In this matter we 
each other agree and consout to act according to your * award.’ This sub- 
mission paper we of our free will and pleasure and in souud mind and con- 
sciousness have made aiul delivered after having read and understood the 
same It is agreed to aud approved of by us, and our heirs and represent- 
atives in Court (and) tbo Darbar, Bombay. The English date the 30th 
of October in the year 1893.” 

Before the arbitrator tho parties wore represented by solicitors, witnesses 
were called and examined, aud the arbitrator mado an award finding that 
the alleged will had not been executed. Tho executor nevertheless subse- 
quently proceeded with bis application for probate. The caveatrix contend- 
ed that he was bound by tho award. He alleged that the parties bad never 
really intended to refer the question of the execution of the will to arbi- 
tration, and tendered evidence to prove this. 

Beld, that the evidenoe was admissible. The language of the submission 
paper was not so plain in itself, nor did it apply so accurately to existing 
facts, as to prevent the evidence being given— 8. 94 of the Evidence Aot 
(I of 1872}, GHELLABHAI v. NANDUBAI, 21 B 335 j.. 
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Executor de son tort. 

See Executor, 21 B. 400. 

Executory Bequests. 

See HINDU LAW (WILL), 21 B. 709. 

Ex parte Order. 

See RECEIVER, 21 B. 328, 

Factum Valet. 

(1) Marriage of a girl without her father’s consent— Suit by father to have mar- 

riage declared void— Factum valet— Applicability of the doctrine to mar- 
riage— Hiudu law -See HINDU LAW (MARRIAGE), 21 B. 812. 

(2) Minor— Guardian and Wards Act (VIII of 1890), s. 24— Court’s power to 

make order as to marriage of minor — Hindu law— Marriage — Marriage of 
a minor in disobedience of Court’s order — Doctrine of faotum valet — Pre- 
sumption — Presumption as to completion of marriage ceremonies — See 
Hindu Law (Marriage), 22 B. 509. 

Family Settlement. 

Bee HINDU LAW (ADOPTION), 22 B. 482. 

Findings of Fact. 

See HINDU LAW (WIDOW), 21 B. 110- 

Foreign Society. 

See Principal and agent, 22 B. 754. 

Forfeiture. 

(1) See ACT V OF 1879 (BOMBAY LAND REVENUE CODE), 21 B. 381 ; 22 B. 
389. 

(a) See Hindu Law (Marriage), 22 B. 321. 

(3) See Landlord and Tenant, 21 B. 195. 

Fraud, 

(1) See Fraudulent Conveyance. 22 B. 255. 

(2) See Minor, 21 B. 198. 

Fraudulent Conveyance. 

Colourablo sale— Sale of property to defraud creditors— Indicia of fraud— Execu- 
tion of decree— Attachment — Application to raise attachment — Suit to 
establish right to the attached property. — Where in a suit to establish 
plaintiff's right to property purohased by him it was found that his vendoc 
who had many debts to pay, had sold to the plaintiff all his property, reser- 
ving nothing to himself ; that the plaintiff bought the property without 
seeiog it or valuiug it ; that the consideration for the sale consisted of 
time-barred debts or debts which were not payable at the time ; that the 
property sold remained in the possession of the vendor, who paid its assess- 
ment and that the consideration was grossly inadequate. 

Held , that there was no bona fide or valid sale, but a mere colourable trans- 
action without consideration not intended to transfer the property to the 
plaintiff. NANA v. Rautmal, 22 B. 255 

Friendly Society. 

Rules— Power to alter rules. — The Bombay Unoovenanted Service Family 
Pension Fund was a voluntary sooiety established in 1850. Its object 
was to provide pensions for the widows of its membsrs. One of its rules 
provided that the rules of the sooiety were subject to suoh additions aild 
alterations as might from time to time be sanotiooed by the general body 
of subscribed, and by the form of applioatiou for admission as a member 
each applicant promised and engaged to abide by the rules of the sooiety. 

The plaintiff became a member in 1875. At that time one of the rules (which 
had been passed in 1871) provided that the pensions of widows resident in 
Europe should be payable to them at the rate of 2s. per rupee. * 

Oq the 20th July, 1895, the sooiety passed a new rule whioh provided that 
all pensions due or becoming due after the 31st July, 1895, should be paid 
to inoumbents residing in Europe or the colonies at the market -rate 01 
exohange on the day of remittance. 
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Friendly Society— (Concluded) . 

The plaintift contended that the sooiety was not competent to alter the rule 
passed in 1871 by whioh he had been induced to join the sooiety, and he 
prayed for a declaration that his wife, if and when she became a widow, 
would be entitled to have her pension paid at par. 

Held, dismissing the suit, that the society was competent to alter its rules, 
and that the plaintiff was bound by suoh altered rules. The oontraot with 
the plaintiff was that hie widow, if he left one, should reoeive suoh pension 
as the rules prescribed, and that the rules were liable to alteration by a 
majority at a general meeting to whioh he would be subject so long as he 
remained a member. STEVENS v. BEDFORD, 22 B. 451 

Funeral Expenses. 

Of widow— Husband’s estate ohargeable with such expenses — Hindu law— See 

Hindu law (Widow), 22 B. 818. 

Gaming. 

Prevention of Gambling Act (Bom. Act IV of 1887), ss. 4, 6 and 7 — Proof of 
keeping or of gaming in a common gaming house — Presumption — Evidence. 
— A number of persons were found by the police in a closed room in the 
upper scoroy oi a bouse, gambling with dice and having cowries and money 
before them. They were oonvicted under Bombay Act IV of 1887. 

Held, confirming the conviotion, that under s. 7 of the Aot the faots found 
were evidence (until the oontrary were shown) that the room was used as 
a common gaming house, and that the persons found therein were there 
present for the purpose of gaming. QUEEN-EMPREB8 v. BAI VAJU, 
22 B. 745 

Gohel Girassla. 

See Hindu Law (Widow), 21 B. liO. 

Goods. 

See Consignor and consignee, 21 B. 287. 

Gotraja Sapinda. 

See Hindu Law (inheritance), 21 B. 739. 

Government. 

(1) See ACT X OF 1876 (BOMBAY REVENUE JURISDICTION), 21 B. 684; 22 B. 

579. 

(2) See JURISDICTION, 21 B. 754. 

(3) See REGISTRATION, 21 B. 704. 

(4) See VENDOR AND PURCHASER, 21 B. 827. 

Government Officer. 

See OFFICIAL ACT, 21 B. 773. 

Governor-General in Council. 

See OIV. PRO. CODE (ACT XIV OF 1882), 21 B. 351. 

Grant- 

Bee Civ. PRO. CODE (ACT XIV OF 1832), 22 B. 496. 

Gratification. 

See Penal Code (Aot XLV of i860), 21 B. 517. 

Guardian. 

( 1 ) See Execution of Decree, 21 B. 539. 

(2) See Minor, 21 B. 137, 18i. 

Hereditary Allowance. 

See SMALL CAU8E COURT, 21 B. 807. 

Hereditary Interest. 

See VATANDAH, 21 B. 787. 
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Hereditary Offices. 

(1) Bombay Act (III of 1874), s. 4 — Amending Act (Bom, Act V of 1886) — “ Heredi- 

tary office " — Villoge sutar — Hindu law— Bombay Government Resolution, 
No, 512 of 1882. — The duties with which 8. 4 of the Bombay Hereditary 
Offices Act (Bom. Act III of 1874> deals, are confined to duties in whioh 
Government as being responsible for the administration of the country is 
directly interested. 

The definition of “ hereditary office” does not extend to duties of a carpenter, 
which though useful to the village community are not matters with whioh 
Government has any direct concern. 

Held, therefore, that the village sutar (carpenter) does not hold an “heredi- 
tary office” within the meaning of that section. YESU v. SlTARAH, 21 
B. 733 

(2) See RESUMPTION, 22 B. 422. 

Hereditary Trustee. 

See Trust, 21 B. 55G. 

High Court. 

(1) See CIV. PRO. CODE (ACT XIV OF 1882), 21 B. 731. 

(2) Sec Ejectment, 21 B. 91. 

(3) See HINDU LAW (WIDOW), 21 B. 110. 

(4) See MINOR, 21 B. 137. 

(5) See MUNICIPALITY, 21 B. 279. 

(6) See PRACTICE, 21 B. 80G. 

(7) Seo small Cause Court, 21 B. 250. 

High Court Charter. 

Cls. 18 and 41— See INSOLVENCY, 21 B. 405. 

High Court’s Civil Circular Orders. 

No. 18, cl. (i)— See PLEADER, 22 B. G54. 

Hindu Law. 

1. — General. 

2. — Accumulations. 

3. — adoption. 

4. — alienation. 

5. — Caste. 

G.—Custom. 

7. — Debts. 

8. — Exclusion from Inheritance. 

9. — Gift. 

10. — Impartible Estates. 

11. — Inheritance. 

12. — Joint-Family. 

13 —Maintenance. 

14 —Marriage. 

15. — Minority. 

16. — Partition. 

17. — Religious Endowments. 

18— Reversioner. 

19. — Self- acquisition. 

20. — Stkidhan. 

21. — Succession. 

22. — Widow. 

23. — Will. 

1,- General. 

See Hereditary Office, 21 B. 733. 

2. — Accumulations. 

See Hindu Law (Joint Family), 21 B. '349. 
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Hindu Law— 3.— Adoption. 

(1) Adoption by widow— Motives of widow in adopting— Adoption from corrupt 

motives — Presumption. — In Bombay, according to the authorities, if it can 
be predicated of an adoption by a widow (in a case where the consent of the 
husband’s kinsmen is not required) that the ceremony has been perform- 
ed, not as a religious duty, but from sinful and corrupt motives, it is on 
that aocount invalid, and the authorites appear to impose upon the Court 
the duty of inquiring into the motives of the adopting widow whore her 
motives are oalled in question. Whether the presumption that an adopt- 
ing widow has performed her duty from proper motives ought or ought not 
to be deemed an irrebuttable presumption, is a question which still re- 
mains to be judicially decided. 

The fact that the motives of the widow were of a mixed charaoter is not 
sufficient to rebut the presumption. 

The fact that the widow has made terms for herself with the father of the 
boy to be adopted, or that she ha* solicited a boy whose father will bo likely 
to accede to her wishes, is not sufficient to render the adoption in valid. 

Where a widow had adopted a son, and it was found by the Courts that 
unless she had been assured by the father and guardian of the adopted 
boy that she would recoive Rs. 4,000 she would not have adopted him, 
but it was not found that she had not the special benefit of her husband 
in view when she made the adoption. 

Held, that the presumption that she made the adoption from motives of 
duty was not rebutted, and that presumption should be allowed to provail. 
MaHABLESHVAR V. DURGABAI. 22 B. 199 

(2) Adoption by widow of a predeceased son of owner after the estate had vested in 

the daughters of the deceased owner— Assent of a minor daughter in whom 
the estate had vested to the adoption— Ratification by the minor on attain- 
ing years of discretion— Adoption invalid— Acquiescence not equivalent to 
consent.— On the death of one Vishnu his estate vested in his two daugh- 
ters one of whom was a minor. Sir months after Vishnu’s doatb his 
daughter-in-law. Savitri (widow of his predeceased son), adopted the plain- 
tiff. It was alleged that tho daughters consented to the adoption. 

Reid, that adoption was invalid, as the minor daughter could not give such 
a consent to it as would operate to divest her of her estate. 

Per FULTON and HOSKING, JJ.— Subsequent assent to an adoption cannot 
give it validity if it was invalid when made. 

Per RANADE, J.— Tho adoption of tho plaintiff was invalid for tho double 
reason that Savitri had no power to adopt, as 3ho was not tho widow of 
the last male holder, and the nearest heirs, the daughters of the deceased 
Vishnu, were not proved to havo given their consent to the divesting of 
the estate which bad come to them by inheritance, in favour of Savitri 
or the plaintiff. 

Mere presence at the ceremony and the absence of any objection might imply 
an acquiescence, but mere acquiescence is not equivalent to conseut. 
VASUDEO v. RAMCHANDRA, 22 B. 551 (F.B ) ... 

(3) Adoption by widow relates back to her husband’s death— Succession of a brother 

v ' t0 a deceased brother’s estate— Subsequent adoption by deceased's widow 

divests estate — Conditional vesting of estate in heir — Inheritance — Hindu 
law . — g ce HINDU LAW (REVERSIONER), 21 B. 319. 

(4) Adoption by widoiu— Untonsured widow —Delegation of authority to adopt — 

Ceremony of adoption . — Under tbo Hindu law the widow only can adopt 
a son to her husband, and sbo cannot delegate this autbority to any other 
relation. 

Where a widow performs the principal part of the adoption ceremony — 
namely, the gift and acceptance — the faot that at her request tho religious 
part of the ojremony is completed by a relation, does not vitiate tho adop- 
tion. 

In the oaso of a young widow, the faot that she was untonsurod at the time 
of the adoption is not suoh a disqualification as vitiates the adoption. 
LAKSHMIBAI v. RAMCHANDRA, 22 B. 690 

(5) Adoption of her brother' s son by a Hindu widow — Validity of such adoption 

— Hindu law. — Under the Hindu law a widow may adopt her brother's 
son. BAI Nani v. CHUNILAL, 22 B. 973 
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Hindu Law— 3.— Adoption— (Continued). Page 

(6) Death of only son leaving widows in life-time of father— Subsequent death of 

father —Vesting of father's estate in son's widows— Adoption by son's senior 
widoiv without consent of junior widow— Divesting of estate— Hindu law 
— Jains.— By custom the Jains are governed in matters of adoption by 
the ordinary rules of Hindu law. 

Where an only son has died in his father's life-time leaving a widow, an 
adoption by her after the father’s death, and after she has inherited the 
estate, is valid. 

Where the son has left two widows, an adoption by the senior widow after 
the father’s death is valid although the younger widow does not consent 
and although such adoption divests the estate which she has inherited 
from her father-in-law. 

The authority of a widow to adopt is at an end when the estate after being 
vested in her son has passed to the son’s widow. 

An adoption by a widow in a divided family cannot divest any estate other 
than her own and her co-widow’s, except perhaps with the consent of the 
heir in whom the estate has vested. AMAVA v. MAHADGAUDA, 22 B. 416 860 

(7) Lingayats— Adoption in dwyamushyayana form— Divided brothers.— Amongst 

Lingayats the dwyamushyayana form of adoption is not obsolete. The 
adoption oan take place in oases in whioh brothers are divided as well as 
where they are joint. CHENAVA v. BASANGAVDA, 21 B. 105 ... 72 

(8) Motive in adopting— Adoption made by a widow to defeat the claim of her co- 

widow to a share in her husband's estate— Validity of such adoption— 

Hindu law. An adoption made by a Hindu widow is not invalid merely 
because it is made with tho object of defeating the olaim of a oo-widow to 
a share in her husband’s property. BHIMAWA v. Sangawa, 22 B. 206... 719 

(9) Motive— Inquiry as to motives in making adoption irrelevant- Hindu law- 

Widow. Held by a full Bench (Hosking, J., dissenting) that in the 
Bombay Presidency a widow having the power to adopt, and a religious 
benefit being oaused to her deceased husband by the adoption, any discus- 
sion of her motives in making the adoption is irrelevant. RAMCHANDRA 
v. MULJI Nanabhai, 22 B. 558 (F.B.) ... 954 

(10) Second adoption in the life-time of first adopted son is invalid— Joint enjoy- 

ment of properly by an owner and a trespasser— Adverse possession— Tres- 
passr's rights by prscription — Compromise— Family settlement, effect of — 

Hindu law . Ramkrishna Yeshwant adopted Raya as his son, but as 
Raya became siokly, and was not expected to live, Ramkrishna afterwards 
adopted Balkrishna (Raya’s brother). Ramkrishna died in 1846 ; and his 
widow Ramabai and the two adopted son9 continued to live together until 
her death in 1868, and after her death Raya and Balkrishua still lived 
together until 1877, when Balkrishna died, leaving a widow Radhabai 
and a minor son (Ramkrishna). After that event Radhabai and the 
plaintiff Raya began to live separately. 

After Ramkrishna Yeshwant’s death in 1846, the lands were registered in 
Balkriahna’s name. In August, 1878, on the application of Radhabai on 
behalf of her minor son, the management of the property was taken from 
Raya by the Collector, who himself assumed the management. A com- 
promise of the dispute was, however, effeoted by whioh the property was 
to be shared equally between Raya and Ramkrishna, the minor son of 
Balkrishna, and from 1978 to 1882 the Collector paid them equal moieties 
of the produce. 

In 1890, the plaintiff Raya brought this suit olaiming, as the adopted son 
of Ramkrishna Yeshwant, either the whole of the property, or in the 
alternative a moiety of it. 

Held, that the adoption of Balkrishna in the life-time of Raya was invalid. 

There oan be no second adoption during the life-time of the first adopted son. 

Held, also, that Ramkrishna (the minor son of Balkrishna) was entitled to 
a moiety of thejestate. 

Per PARSONS, J. — Ramkrishna’s title to a moiety of the estate was obtain- 
ed by adverse possession. The adoption of Balkrishna was invalid, and 
he was not originally entitled to any part of the property and was, there- 
fore, a trespasser ; but he (and afterwards his minor son Ramkrishna) and 
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Raya, who was entitled to the whole of it, had been jointly in possession 
and enjoyment of it for forty-three years. By the adverse possession of 
Balkrishna and his minor son, Raya lost and Balkrishna and his son gained 
by prescription a moiety of the estate. That moiety became the absolute 
self-acquired property of Balkrishna and would descend to his heirs. 

Per . RANADE, J. — There was no adverse possession by Balkrishna or his 
heirs until August, 1978, when the management of the estate was taken 
from Raya on the application of Radhabai. The suit was brought within 
twelve years of that time, so that the plaintifl’s olaim was not barred by 
limitation. But it appeared that the disputes whioh had arisen in 1878 
were settled by a compromise which had been aoted on, and of whioh the 
plaintiS had received the benefit for many years. A bona -fide family 
arrangement is specially favoured by Courts of Equity and it binds the 
parties and their representatives. On that ground I hold that the plaintiS 
is only entitled to recover a moiety of the property of Ramkrishna as his 
share, and the other moiety must remain with the appellant. RAMABAI 
v. RaYA, 22 B. 482 

(11) Specifying a child for adoption does not necessarily prevent the adoption of 

another if the one specified die or be refused.— Where a husband authoriz- 
ing an adoption specifies the child he wishes to be taken, but that ohild 
dies or is refused by his parents, the authority given warrants (at least in 
Bombay) the adoption of another ohild. The presumption is that the 
husband desired an adoption, and by specifying the objeot merely indicated 
a preference. LAKSHMIBAI v. RaJAJI, 22 B. 996 

(12) Bee HINDU LAW (REVERSIONER), 21 B. 876, 

(13) See LIMITATION ACT (XV OF 1877), 21 B. 159. 


4.— Alienation. 


(1) Alienation of his share by a oo-paroener-His position and rights after such 

alienation— Position of purchaser— Subsequent death or birth ot other 
co-parceners — Effect on position of purchaser -Rights of aiienor-Hindu 
law- See HINDU LAW (JOINT FAMILY), 21 B. 797. 

(2) See Hindu Law (joint family), 22 B. 825. 


5.— Caste. 

See HINDU LAW (MARRIAGE), 21 B. 23; 22 B. 321. 


6.— Custom, 

(1) See HINDU LAW (MARRIAGE), 22 B. 277. 

(2) See HINDU LAW (WIDOW), 21 B. 110. 

(3) See INAM, 21 B. 458. 


Family purposes — Evidence-Debt contracted for family 
(l) Manager Lo i vidence required where there has been a series of transactions 

PU rSTrfrpa— ] Mortgage bond in satisfaction of deoree— Sanotion of mortgage 
Tv Court-Civ Pro Code (Act XIV of 1882), a. 257-A-Eindu law-See 
H y iNDU LAW (JOINT FAMILY,. 21 B. 808. 

(q; See HINDU Law (JOINT FAMILY), 21 B. 616, 22 B. 825. 

g. Exclusion from Inheritance. 

. • Y71 n l 


8 —Exclusion from inncrua»v»,. 

«) Partition — Suit for partition-Eiolusion-Burden of proof-8oe HINDU 
Law (Partition), 22 B. 359. 

(2) Bee Hindu LAW (Widow), 2i B. no. 

9.— Gift. 


Bee HINDU LAW (WILL), 21 B 1. 646, 709 ; 22 B. 633 

10.— Impartible Estates. 


See INAM, 21 B. 458. 


1 1 .— Inheritance 


rated grandBop, ibe succession on the grandfather’s death to the property. 
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both ancestral and self-acquired, left by him goes in preference, acodM- 

ing to Hindu law, totheuuitod sons. FAKIRAPPA v. YELLAPA, 22 B. 101 649 

{2) Reversioner — Interest of reversioner expectant ou widow’s death does DOt pass 
on insolvency to Official Assignee —Adoption — Adoption by widow relates 
back to her husband’s death — Succession of a brother to a deceased 
brother’s estate— Subsequent adoption by deceased’s widow divosts estate 
—Conditional vesting of estate in heir. See HINDU LAW (REVERSIONER), 

21 B. 319. 

(3) Succession — Widow — Widow's estate — Heiis after widow's death — Female heirs 

— M’tdow of aolroja s apinda — Stridhan. — Narotam and Harjivan were 
divided brothers. Harjivan died first, leaving a son named Tulsidas. 
Narotam afterwards died childless, leaving his widow Jasoda, who took 
possession of Nirotam’s property. Tulsidas died childless, leaving only 
his widow Bai Mani, who succeeded to the property ou Jasoda’s death. 

Aitcc the death of Bai Mani the plaintiff, who was the son of Tulsidas's 
sister, sued to recover the property from the defendants, who were distant 
samanodaka eolations of Narotam. It was contended on the plaintiff's 
behalf that, on Jasoda’s death, Bai Mini took tho property as her stri- 
dhan acquired by inheritance, and that the plaintiff as bandhu of her 
husband Tulsidas was heir to Bai Mani, who died without issue. 

Held, confirming the decree dismissing the suit that on Jasoda’s death 
(Narotam and Harjivan being divided), Bai Mani succeeded to the property 
as a golraja sapinda being tho widow of Tulsidas, tho nephew of Narotam. 

As such she took only a life interest in tho proporty, and had no absolute 
interest in it as in her stridhan proper. 

In tho Presidency of Bombay female heirs who by marriago enter into the 
gotra of the malo whom they succeed (including widow, mother, grand- 
mother the widow of a qoh aja sapinda, &c.) take only a widow’s estate 
in property which they inherit from the last male owner. Whether the 
estate inherited by these female heirs is called their s(ridha?i or not, 
their resfricted rights over it are admitted by all schools. MADHAVRAM 
v. Dave Trambaklal, 21 B. 739 — 497 

(4) Widow — Daughter — Custom, proof of— Exclusion of woman from succession 

— Gohel Gira^sias — High Court— Second appsal---Interferenoe in second 
appoal with findings of fact based on wrong view of law — Limitation — 

See Hindu Law (Widow), 21 B. no. 

(5) See Hindu Law (Marriage), 22 B. 321. 


12.— Joint Family. 


Alienation of his share by a co-parcener — 13 is position and rights after such 
alienation — Position of purchaser — Subsequent death or birth of other co- 
parceners— Effect on position of purchaser— Rights of alienor. 1. Tne 
alionation by a Hindu oo-parcener of his rights iu part or the whole of the 
joint family proporty does Dot place the purchaser of such rights in his 
own position. The purohaser becomes a sort of tenant-in-common with 
the co-parceners, admissible, as such, to his distributive share upon a 
partition taking place. 

2. Such an alienation before partition does not deprive the alienating co- 
parcener of his rights in the joint family. 

3. As tho purchaser docs not by the death of the vendor lose his right to a 
partition, so his position is not improved by the doath of the other 
co-parceDers before partition, 

4. The purchaser like his alienor is liable to have his share diminished upon 
partition by the birth of other co-parceners if he stands by and does not 
insist on an immediate partition. 


Three undivided brothers, viz., Sidmalapa, Nijlingappa and Murgyapa, were 
the owners of a certain house which on the 1st August, 1845, Nijlingappa 
mortgaged with possession to one Shidlingappa. In 1878 the house was 
vested in the respective sons of the said three brothers, viz., Basapa I s011 
of 8idmalapa), Revapa (son of Nijlingappa), and Khubana (son of Mur- 
gyapa). In September, 1878, in execution of a decree against Basapa 
alone, the house was sold eonomine (not merely Basapa s ,nte ' 0 ^' t0 . 
Gurpadapa. Formal possession was given to the purohaser, but the ao u 


1304 



GENERAL ftTDEX. 


Hindu Law — 12. — Joint Family— (Continued). 

possession remained with tho mortgagee (Shidlingapa). After this sale 
took place no other family property remained in which B-isiea had an 
interest. 

Khubana died in 1880 and Revapa died in 1893, no partition having been 
made between them and Basapa. In March, 1891, Basapa sold his 
interest in the house to the plaintiff, who in 1892 filed this suit to redeem 
the mortgage of 1915. The lower appellate Court dismissed the suit, 
holding that when in 1878 Gurpadapa purchased Baeapa's right and 
interest in tho last remaining portion of the family property, Basapa 
ceased to bo a co-parecner with Khubana and Revapa, and consequently 
took nothing by survivorship on their death, their shares going to 
Gurpadapa. On appeal to the High Court, 

Held, that Basapa’s right to succeed to his brothers’ shares wore not aSected 
by the sale of his interest in the last item of joint family property to 
Gurpadapa so long as the latter did not proceed to work out lus rights by 
partition. Basapa became entitled on the death of Khubana and Revapa 
to their respective shares. GURIjINGaI’A v. NANDAPA, 21 B. 797 

(2) Ancestral property— Mortgage by father and one of the sons -Agreement by 
father alone that mortgagee should enjoy the property for a term of years 
in satisfaction of debt— Agreement not binding on sons- Alienation— Decree 
against father -When binding on his sons—Dekkhan Agriculturists Relief 
Act (XVII of 1879), s. 44. and s. 15.-In 1839 one Dhondi and Ins oldest 
son B*la mortgaged certain ancestral property for Ra. I,o00. In 18 JO 
DhoDdi alone came to an arrangement with the mortgagee by which it 
was agreed that tbe mortgagee should enjoy the income of the mortgaged 
property till 1900 A.D. in full satisfaction of tho mortgage-debt. This 
agreement was filed in Court under s. 44 of the Bek khan Agriculturists 
Relief Act (XVII of 1879) on 4th April, 1891, when it took eftect as a 


decree 

In execution of this decree the mortgagee sought to attach the property mort- 
gaged. Dhondi having died in the meantime, his sons objected to the 
attachment on tho ground that the decree was fraudulent and collusive. 
But this objection was dissalJowcd by tbe Court, and the property was 
attached. Thereupon Dboudi’s sons filed a suit for redemption of the 

Defendant pleaded that the mortgage was merged in the agreement of 1890 

and that the plaintiffs had no right to redeem. 

Held that tho agreement was not binding upon the plaintiffs. By the 
agreement the right to redeem the mortgage before its fixed period under 
the provisions of s. 15-A of the Dekkban Agriculturists Relief Act (XVII 
of 1879) ceased, and the right to the surplus profits in the hands of the 
mortgagee over and above the mortgage-debt was also lost, without any 
countervailing advantago or benefit. Such an agroement by a Hindu father 
is not binding on his sons in respect of aucestral property. It amounts 
pro tanto to an alienation by him, of the ancestral estate without consi- 
deration. 

Held also, that as the agreement was not binding upon tho plaintiffs, the 
decree against thoir father based upon the agreement waB also not binding 
upon them. BAL.A v. BaH.JI, 22 B. 825 

(3) Family debt— Liability of family property— Manager— Decree against a 
manager -Execution sale— Auction purchaser .— Where family property is 
sold in execution of a decree, obtained against a brother as manager of a 
joint Hindu family, for a family debt contracted by his father and him- 
self and a brother, the interest of all the members of the family passes to 
the auction-purchaser though they have not been joined as parties to the 
suit or to the execution proceedings. BHANA v. CHINDHU, 21 B. G16 ... 


(4) Manager— Loan— Family purposes— Evidence— Debt contracted for family 
purposes— Evidence required where there has been a series of transactions — 
Decree— Mortgage-bond in satisfaction of decree— Sanction of mortgage by 
Court— Civil Procedure Code {Act XIV of 1882), s. 257-A.— Although 
there is no presumption that moneys borrowed by the manager of a Hindu 
family are borrowed for family purposes, and a plaintiff seeking to make 
♦ he family property liable must p«-ove that the loans were contracted for 
the family, it is not incumbent on the plaintiff to show, in respect ol each 
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item in a long series of borrowings, the particular purpose for which it 
wa9 borrowed. It will be sufficient for him to show that the family was 
in chronic need of money for the current outgoings of the family life or 
its trade necessities, and that the moneys were advanced on the represen- 
tation of the manager that they were needed for such objects. And if the 
fair inference to be drawn from all the circumstances of the case leaves no 
doubt that the moneys were borrowed for family reasons, the plaintiff is 
entitled to succeed, although be is not able to indicate the particular 
purpose for which each sum has been borrowed. 

Where mortgage bonds wore passed for debts due on decrees, and the exe- 
cution of the bonds (which had been sanctioned by the Court) and the 
amounts for which they wore passed were certified to the Court, and the 
Court recorded the adjustment without objection, and the decrees by reason 
of such certified and recorded adjustment became inoapable of exeoution. 

Held, that sufficient bad been done by the Court to satisfy the requirements 
of s. 257-A of the Civ. Pro. Code (Act XIV of 1882), although no formal 
sanction had been recorded. KRISHNA v. VASUDEV, 21 B. 808 

(5) Undivided family— Ancestral properly— Self -acquired property made ancestral 

by agreement -Operation of such aqreement — Effect of such agreement on 
accumulations and accretions of the property. — By his Will, the testator 
left the residue of his self-acquired property to the University of Bombay. 
His sons and plaintiffs alleged an agreement between themselves and their 
father containing an admission by the latter that the property therein 
mentioned was ancestral and not self acquired and contended that the 
accretions and accumulations to such property were also ancestral so as 
not to be included in the residue specified in the Will. 

On appeal from the judgment of Tyabji, J.. (20 B. 316) and his decree dis- 
missing the plaintiffs’ suit, the Appeal Court reversed the decree holding 
that the accretions and accumulations in question were ancestral property 
as well as the corpus itself and passed as such to his sons and not to the 
University under the Will. TRIBHOVANDAS v. SMITH, 21 B. 349 

(6) See HINDU LAW (PARTITION), 22 B. 259, 922. 

13.— Maintenance. 

(1) Mortgage — Assignment of the mortgaged property as maintenance of a widow 

— Subsequent redemption of the mortgage— Widow entitled to the redemption 
money— Partition. — A field held in mortgage by the family of the parties 
was assigned to a widow in tbe family for her maintenance when the 
family divided. The mortgage money was subsequently paid into Court 
in pursuance of a decree for redemption. 

Held* that it was clear on the assignment that the widow was entitled to 
the money just as she was entitled to the field, i.e., to the usufruot of it 
for her life. GAMBHIRMAL v. HAMIRMAL, 21 B. 747 

(2) Separate maintenance and residence — Family property too small to admit of 

allotment of separate maintenance— Hindu law— Widow— See HINDU 
LAW (WIDOW), 22 B. 52. 

(3) See Reg. II OF 1927 (BOMBAY CASTE QUESTIONS, PLEADERS), 21 B. 42. 
14. — Marriage. 

(1) Betrothal— Contract of marriage — Swif ogainst father of betrothed girl to have 
betrothal declared void and for damages for breach of contract Kapole 
Bania caste. — The plaintiff, who had been betrothed to the defendant 8 
daughter Kamlavanti, sued for a declaration that unless the defendant 
was willing that the marriage should be performed before the expiration 
of tbe month of Vaishakh 1952 (May-June, 1896) the oontract for tbe 
marriage should no longer be binding on the plaintiff and that the betro- 
thal was void, and for Rs. 25,000 damages for breaoh of tbe contract of 
betrothal and marriage. 

The defendant pleaded that his daughter Kamlavanti was not willing to 
marry the plaintiff within the period mentioned, and that he had no right 
to force his daughter against her will. At the trial Kamlavanti stated 
that she was unwilling to be married for three or four years. The Oour 
found that in the Kapole Bania oaste, to which the parties belonged, 
marriages ordinarily took place when the bride was between twelve and 
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fifteen years of age. Kamlavanti was born on the 2nd May, 1881, so that 
she was nearly fifteen at the date of suit (16th January, 1896). Before 
filing the suit the plaintiff had called upon her and the defendant (her 
father) to fix a date for the marriage, but the defendant had declined to 
do so on the ground that bis daughter did not wish to marry at that time 
and that he would not foroe her to marry agaiost her will. 

Held, that the plaintiff was entitled to the declaration prayed for. The 
marriage of Hindu ohildren is a contraot made by the parents, and the 
children themselves exeroise no volition. This is equally true of betrothal 
and there is no implied condition that fulfilment of the contract depends 
on the willingness of the girl at the time of marriage. 

It was contended that plaintiff oould not obtain damages ; that defendant 
had not broken the contraot, the plaint assuming that the contraot of 
betrothal was still in foroe, and the defendant having a locus pcenitentios 
until Vaishakh 1952 (May-June, 1996). 

Held, that the plaintiff was entitled to damages. There was praotically a 
repudiation of the betrothal. The plaintiff’s willingness to marry 
Kamlavanti at any time before the end of Vaishakh May-June did not 
disentitle him to damages, peeing that Kamlavanti had declared her 
unwillingness to be married to plaintiff then, and the defendant had dec- 
lared that he could not compel her to chaoge her mind. PURSHOTAM- 
DAS TRIBHOVANDAS v. PURSATaMDAS MANGABDAS, 21 B. 23 ... 16 

(2) Conlracl of marriage — Contract to pay money to a father for giving his child 

in marriage — Public policy. — A contract which entitles a father to be paid 
money in consideration of giving his son or daughter in marriage is against 
public policy and canoot be enforced in a Court of law. DHOLIDAS v. 
FULCHAND,’ 22 B. 658 — 1021 

(3) Lingayets- Marriage between members of different sects of Lingayets— Burden 

of proof of invalidity of marriage — Evidence. — Acoording to the Lingayet 
religion, as well as according to Hindu law. marriages between members 
of different sects of the Lingayets are not illegal, and where it is alleged 
that suoh a marriage is invalid, the onus lies upon the persons .making 
such allegation, of proving that such marriage is prohibited by imme- 
morial custom. FaKIRGaudA v. GANGl, 22 B. 277 ... 767 

(4) Marriage of a girl without her father's consent - Suit by father to have mar- 

riage declared void — Factum valet -Applicability of the doctrine to marriage. 

Under the Hindu lay a duly solemnized marriage cannot be set aside in 
the absence of fraud or force, on the ground that the father did not give 
his consent to the marriage. 

The texts relating to the eligibility of persons who can claim the right of 
giving a girl in marriage, are directory and not mandatory. MULCHAND 
v. BHUDHIA, 22 B. 812 ••• 1126 

(5) Marriage of a minor in disobedience of Court's order— Doctrine of factum valet 

—Presumption— Presumption as to completion of marriage ceremonies— 

Guardian and Wards Act (VIII of 1890), a. 24-Courf’s power to make 
order as to marriage of minor.— If there is sufficient evidence to prove 
the performance of some of the ceremonies usually observed on the occasion 
of a marriage, a presumption is always to be drawn that they were duly 
completed until the contrary is shown. 

A Hindu widow, who was appointed guardian of the person of her minor 
daughter eight or nine years old, married the minor in disobedienoe of 
the order of a Civil Court directing her to make over the minor to her 
paternal unde for the purpose of getting her married. 

Held that the principle of factum valet applied. Neither the disobedience 
of the Court’s order, nor the disregard of the preferable olaims of the male 
relations, would invalidate the marriage. 

Quare Whether the marriage of a minor eight or nine years old can be re- 

garded as falling within the scope of s. 24 of Aot VIII of 1890, especially 
when the marriage of minor female terminates the power of the guardian 
of the person. BaI DlWAM v. MOTI KaRSON. 22 B. 609 ... 920 

(6) Remarriage— Widow Remarriage Act (XV of 1866) ; 8a. 2, 3 and 4— Hindu 

widow inheriting property from eon— Widow's remarriage— Castes in which 
remarriage is allowed— Forfeiture of property inherited from son — Under 
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6. 2 of the Widow Remarriage Act IXV of 1856), a Hindu widow belonging 
to a caste in which remarri ige his been always allowod, who has inherited 
property from her son, forfeits by remarriage her interest in such property 
in favour of the next heir of the son. VlTHU v. GOVINDA, 22 B. 321 (F.B). 796 

15.— Minority. 

(1) Marriage of a minor in disobedience of Cmrt’s order— Doctrine of factum 

valet — Presumption — Presumption as to completion of marriage cere- 
monies— Guardian and Wards Act (VIII of 1890), s. 24— Court’s power to 
make order as to marriage of rainor-Hindu law— See HINDU LAW 
(MARRIAGE). 22 B. 509. 

(2) See HINDU L\W (ADOPTION), 22 B. 551. 

16.— Partition. 


(1) loam village— Right of management — See INAM, 21 B. 458. 

(2) Inheritance— Grandfather's property— Seperated grandson— Setfacquirsd pro- 

perty, desoent of — United sons, right of — Seo HINDU LAW (INHERIT- 
ANCE), 22 B. 101. 

(3) Maintenance— Mortgage— Assignment of the mortgaged property as mainten- 

ance of a widow — Subsequent redemption of the mortgage — Widow entitled 
to the redemption money— See HINDU LAW (MAINTENANCE), 21 B. 747. 

(4) Partition made under a bona fide mistake as to property subject to partition — 

Repartition— Hindu law . — The parties to a partition under a bona fide 
mistake included in the division certain property whioh did not belong to 
the family, but was held in mortgage from a third person who subsequent- 
ly brought a suit for redemption and recovered it from the party to whom 
it had been allotted at the partition. 

Held, that the party who had lost his share was entitled to claim a re-parti- 
tion. Maruti v. Rama, 21 B. 333 


(5) Property in different jurisdictions - Suit for partial partition — Suit for land — 
Letters Patent, 1S65, cl. 12 — Practice . — Procedure— Joint family — 
Ohms of proof —Evidence of separate acquisition— Jurisdiction . — The plain- 
tiff sued for partition of certain property, alleging it to be joint family 
property. It consisted of a house in Bombay and certain fields at Vavla 
in the Thana District, outside the jurisdiction of the Court. The parties 
wero all resident in Bombay. 

Held, that as to the Vavla property the Court had no jurisdiction, the plain- 
tiff not having obtained leave to sue undor ol. 12 of the Letters Patent, 
1865, but that the suit might proceed as regards the property in Bombay. 


As to the house in Bombay, the first defendant alleged that it was his seli- 
acquired property; that he had purchased it in his own name in 1863 out of 
his private funds : that there were no family funds, and that neither his 
father nor his brothers (the latter of whom wero then very young) were in 
a position to contribute anything towards the purchase ; that by his invi- 
tation his father and brothers had livod with him in the house; that his 
father had died then and that one of his brothers had subsequently left the 
house and with bis family had gone to reside elsewhere ; that the plain- 
tiff (the youngest brother of the first defendant) had continued to occupy 
a room iu the house by the first defendants’s permission up to the date of 
suit. The plaintiff, on tho other hand, relied on the fact that the house 
was purchased and used as a family residence, while the father and sons 
were all living in union ; that it was bought in the name of the eldest son 
(defendant No. 1), who was then the manager of the family ; that the 
father lived and died thore ; and that ho himself (the plaintiff) and is 
family had continued to live there, even after ho had separated in oo 


from his brother (defendant No. 1). 

Held, that the house was liable to partition. No doubt the oniis of proof 
was upon the plaintiff. The facts, however, proved by him or admitted by 
the first defendant raised a strong presumption that the house was lamuy 
property and against it there was only the first defendant a statemen 
the house was bought with his own money. But there was not “. in ^ 
show that he kept a private fund apart from the family f un j™‘ 
the manager of the family and he kept no separate account. BALARAM v. 


RAMCHANDRA, 22 B. 922 
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(6) Suit fur partition — Exclusion — Burden of -proof — Hindu law. — In a suit for 

partition of joint family property, the defendants pleaded that the plaint- 
iff’s branch of the family had been separated more than thirty years ago, 
The plaintiff proved that the family property was joint, and that be had a 
share in it. 

Held, that under the circumstances it lay on the defendant to prove plaint- 
iff's exclusion from tbe joint estate for more than twelve years and an 
exclusion known to the plaintiff. JlVANBHAT v. ANIBHAT, 22 B. 259 ... 

(7) Bee MAMLATDAR, 21 B. 777. 

(8) See Practice, 21 B. 325. 

(9) See Reg. II OP 1827 (BOMBAY, CASTE QUESTIONS, PLEADERS), 21 B. 42. 

1 7.-- Religious Endowments. 

Hindu temple, manager of -Trustees— Removal of trustees— Trustees misapplying 
funds by mistake— Jurisdiction of Courts in India— Code of Civil Procedure 
(Act XIV of 1882), s. 539 — Scheme of management of Hindu Uviple, form 

Qt Courts of Equity in England have always allowed themselves some 

latitude in dealing with the trustees of a public charity who, under a 
mistake, have misapplied the funds of the institution, and Courts in India 
can similarly allow themselves some degree of latitude iu dealing with the 
managers and pujaris of public Hindu temples, who, for a long time, have 
been accustomed to deem themselves owners of the temples, of which m 
law they are only trustees, managers and priests, and to overlook the past 
while taking care that for the future the administration of the temple is 
placed on a sound footing. 

The Courts have jurisdiction to deal with the managers of publio Hindu 
temples, and, if necessary for the gcod of the religious endowment, to 
remove them from their position as managers. There is, however no 
hard and fast rule that every manager of sbnnc, who has arrogated to 
himself the position of owner, should be removed from his trust ; each 
case must be decided with reference to its circumstances. DAMODAR v. 
BHAT BHOGILAL, 22 B. 49J 

1 8.— Reversioner. 

(1) interest of reversioner expectant on widow's death does not pass on insolvency 

' to Official Assionee-ddoptwn-Adoptwn by widow creates back to her hus- 
w . v* . • t pr/>nsp(i hrnthfr p.atatr. — STlhsfi- 


PAGE 


tefnfc hrii— Inheritance - tiinau caw. — i>.uvu,m. auu Auauauev were 

£ * /wre Mabadev was adopted by b;s cousin’s widow aod as adopted 

. Ho’diod child, T n ,870 or 1872 leaving 

his widow Mathurabai as bis beir. H.s brother Balvaut was next revor- 

“‘ nirv heir a itcr Mathurabai and iu 1880 he (Balvaut) became msolvout, 
* G B la(9 vested in t he Official Assignee, who sold to the plaintiff his 
futerest in certain mortgaged property which had belonged to Mahadov and 
then in the possessions of Mathurabai as his heir. Mathurabai died in 
1886 and after her death tbe plaintiff sued to redeem the property from 

the mortgage. 

„ . , that at the date of bis insolvency Mathurabai being then alive the 
n( Balvaut as reversionary heir iu tbe said property was only a spes 
Access Inis which could not vest iu the Official Assignee. The plaintiff, 
therefore, took no interest iu the properly by his purchase from tbo 

Airr^ram and Sakbaram were two divided brothers. Atmaram died leaving 
M hia brother Sakbaram and a daughter-in-law Gangabai (tbo widow of hia 
nredeceased son Govind) him surviving. On Atmaram’s death, Sakharam 
inherited his property as bis heir, but shortly afterwards Sakbaram gave 
onn Mfthadev in adoption to Gangabai, who duly adopted him as eon 
f "her dfeea^ed husband Govind. 

Field that Mah.idev on bis adoption beoame not only the son of Govind, but 
also the grandson and beir of Atmaram. Having been adopted with the 
ftRBent of Sakharam he as the adopted grandson of Atmaram diveBted the 
rotate in Atmaram’a property whieh had veBted in Sakbaram. Sakharam 
by giving Mabadev in adoption to Gangabai while divesting Mahadev 
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of the right to inherit as his heir invested him with the right to inherit 
Atmaram's estate. 

For the purposes of inheritance an adoption may be considered as relating 
back to the death of the adoptive father divesting all estates whioh have 
during the intermediate period beoome vested as it were conditionally in 
another. BaBU ANAJI v. RATNOJI, 21 B. 319 ... 216 

(2) Limitation appplicablo to reversioner — Limitation Act (XV of 1877), art. 141 

— Will— Dharam — Gift to dharam— Charity —See HINDU LAW (WILL), 

21 B. 646. 

(3) Right accruing after the death of widow —Adoption — Invalid adoption by 

widow — Suit by reversioner after widow's death — Limitation — Limitation 
Act [XV of 1877), sch ■ II, arts. 119, 14 L— Will— Construction— Bequest 
to wife — “ Take possession of and enjoy ” — Direction that she was to be 
owner just as testator was owner — Life-interest. — A olaim by a reversioner 
to recover his share of l he property of a Hindu who has died leaving 
a widow, accrues from the death of the widow, and, &9 to immoveable 
property, art. 141 of Act XV of 1877 allows twelve years within whioh to 
bring a suit. An adoption to the deceased taking place in the meanwhile 
does not curtail such period or impose upon the reversioner the necessity 
of filing a suit to have it deolared invalid during the lifetime of the widow 
under pain of losing the inheritance upon the widow’s death. Art. 118 of 
Aot XV of 1877 does not operate to give validity by lapse of time to an 
invalid adoption, if no suit is brought by the reversionary heirs within six 
years of its taking place to obtain a declaration that it is invalid. 

Where a Hindu by his will directed that after his death bis wife was to take 
possession of and enjoy his property, and in another passage deolared that 
“ just as he was the owner so she was to be the owner,” but there were 
no words of inheritance used, nor did be directly give his wife any power 
of disposition over the property. 

Held, that she took only a life-interest in the property. 

The Courts havo always leaned against such a construction of the will of a 
Hindu testator as would give to the widow unqualified control over his 
property. HARILAL v. BaI REWA, 21 B. 376 ••• 263 

(4) See HINDU LAW (WILL), 22 B. 409. 

19. — Self. Acquisition. 

(1) See Hindu Law (Inheritance), 22 B. 101. 

(2) See Hindu Law (Joint Family), 21 B. 349. 

* 

20.— Stridhan. 

(1) See Hindu Law (Inheritance), 2i b. 739. 

(2) See Hindu Law (Widow), 22 B. 818. 

21 .—Succession. 

(1) Widow — Widow’s estate— Heirs after widow’s death — Female heirs — Widow 

of gotraja sapinda — Stridhan — Hindu law — See HINDU LAW (INHERIT- 
ANCE), 21 B. 739. 

(2) See CIV. PRO. CODE (ACT XIV OF 1892), 22 B. 984. 

(3) See HINDU LAW (REVERSIONER), 21 B. 319. 

(4) 8ee HINDU LAW (WIDOW), 21 B. 110. 

22.— Widow. 

(1) Adoption — Adoption of her brother’s son by a Hindu widow — Validity of such 
• adoption— See Hindu Law (Adoption), 22 B. 973. 

(2) Adoption — Adoption by widow— Motives of widow in adopting— Adoption from 

corrupt motives — Presumption — See HINDU LAW (ADOPTION), 22 B. 199* 

(3) Adoption by widow of a predeceased son of owner after the estate had vested 

in the daughters of the deceased owner — A6Eeat of a' minor daughter in 
whom the estate had vested tn the adoption — Ratification by the minor on 
attaining years of discretion — Adoption invalid — Acquiesoenoe not equiva- 
lent to consent— See HINDU LAW (ADOPTION). 22 B. 661. 

(4) Adoption by widow — Untonsured widow— Delegation of authority to adopt 

Ceremony of adoption— See HINDU LAW (ADOPTION), 22 B. 590. 
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(5) Adoption — Motive in adopting — Adoption made by a widow to defeat the 

claim of her co-widow to a share in her husband’s estate — Validity of suoh 
adoption— See HINDU Law (ADOPTION), 22 B. 206. 

(6) Adoption— Motive — Inquiry as to motives in making adoption irrelevant — 

See HINDU LAW (ADOPTION). 22 B. 558. 

(7) Daughter— Custom, proof of —Exclusion of women from succession — Gohel 

Qirassias — High Court— Second appeal— Interference in second appeal wih 
findings of fact based on wrong views of law— Limitation,— Haihibhai, a 
Gohel Girrassia, died in or about J 866, leaving a widow Motiba and a 
daughter Baiba, and possessed of certain lands. Motiba died in 1887. In 
1890, the plaintiffs, who were divided collaterals of Hatbibhai, sued to 
reoover the lands, alleging that they succeeded thereto on the death of 
Hathibhai, widows and daughters being exoluded from inheritance accord- 
ing to the custom among the Gohel Girassias. The lower Courts found 
that the lands were never in plaintiff's possession ; that Motiba held them 
till December, 1882, since which time defendants Nos. 1 — 3 had them in 
their enjoyment as purchasers from her ; that the custom proved excluded 
daughters, but not widows, from inheritance ; and that the claim was 
within time, having been made within twelve years of the death of Motiba. 

On second appeal to the High Court, 

Held, (1) that the alleged custom, excluding daughters, was not proved ; 

(2) that the plaintiffs should not have been allowed to shift the basis of their 
claim from an alleged oustom whioh excluded both widows and daughters 
to one which only exoluded daughters ; 

(3) that since limitation must be applied to the plaintiffs’ claim as they made 
it, and tried to prove it. Motiba’a possession was adverse to them and, being 
for more than twelve years, barred the suit. 

If the decree appealed against is based on wrong views of the law of evidence, 
or on misoonception of the canons which the Privy Council and the High 
Court have defined as to how a special oustom should be proved, the High 
Court will interfere in second appeal. DESAI RANCHHODDAS v. RawaL 
NATHUBHAI, 21 B. 110 ... 75 

(8) Funeral expenses of widow— Husband’s estate chargeable with such expenses . — 

Under the Hindu law the estate of the husband is liable for the funeral 
expenses of the widow ; her stridhan cannot be charged with suoh expenses. 
RATANCHAND v. JAVHEBCHAND, 22 B. 818 ... 1129 

(9) Jains— Adoption— Death of only son leaving widows in lifetime of father— 

Subsequent death of father— Vesting of father’s estate in son’s widows — 

Adoption by son’s senior widow without consent of junior widow — Divest- 
ing of estate-See HINDU Law (ADOPTION), 22 B. 416. 

(10) Maintenance— Separate maintenance and residence— Family property too 

small to admit of allotme.nt of separate maintenance. — Where the family 
income was too small to admit of an allotment to a widow of a separate 
maintenance, and there was no family house, but a small portion of land 
whioh was the site of a house. 

Held, that the widow was not entitled to a separate maintenance, but might 
be allowed, if she so desired, to occupy during her lifetime a portion of the 
land, not exceeding one-third. GODAVARIBAI v. SaGUNABai, 22 B. 52... 616 

(11) Powers of management — Lease granted by the widow for long term of years — 

Lease voidable on the widow’s death, but not ipso facto void— Suit by heir 
to recover properly from lessee six years after widow’s death— Compensation 
for tenants' improvements— Lying by— Landlord and tenant.— A. Hindu 
widow adopted a son, but reserved to herself for life the right of managing 
her husband’s property. The adopted son sold his interest in the property 
to the plaintiff In 1885 the widow granted a lease of the property to 
defendants for fifty-Dine years at a rent of Rs. 50 a year- She died the 
following year (1886). The defendants continued in possession of the 
property under the lease and expended money in improvements. In. 1692 
the plaintiff as purchaser from the adopted son sued for possession. 

Held, that he was entitled to recover and to have the lease set side, but only 
on payment to the defendants of compensation for the sum properly expen- 
ded by them in improving the land after the widow’s death. 
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The lease granted by the widow Jaukibai was not ipso factG void, but only 
voidable by the pUintid ou her death. It did not necessarily determine at 
her death. That being the legal position of the defendants, the plaintiff 
allowed the defendants to go on improving th3 property, and took no steps 
to warn the defendants until he brought this suit to recover possession. 

His conduct was such as to induce a belief in the mind of the defendants 
that the lease w.uld be treated as valid. There was not merely a lying by, 
but a lying by under such circumstances as to induce a belief that a void- 
able lease would bo treated as valid. DATTAJI v. KALBA. 21 B. 749 ... 504 

(12) Remarriage — Widow Remarriage Act (XV of 1856), ss. 2, 3 and 4 — Hindu 

widow inheriting property from son — Widow’s remarriage — Castes in 
which remarriage is allowed — Forfeiture of property inherited from son 
—See Hindu Law (Marriage), 22 B. 321. 

(13) Rcversio'.cr — Interest of reversioner expectant ou widow’s death does not 

p iss on insolvency to Official Assignee— Adoption — Adoption by widow 
relate; back to her busbaua’s death— Succession of a brother to a deceased 
brother’s estate— Subsequent adoption by deceased’s widow divests estate 
— Condi* ional vesting of estate in heir — Inheritance— See HINDU LAW 
(Reversion UR), 21 B. 319. 

(14) Widow’s power to dispose of movoablos bequeathed to her by her husband — 

Hindu law— Miyukba— See HINDU Law (WILL), 21 B. 170. 

(15) See Civ. Pro. Code (act XIV ok 1882 ), 22 B. 981. 

(16) See EXECUTION OF DECREE. 21 B. 539. 

(17) See Hindu Law (Inheritance), 21 B. 739. 

(13) See Hindu Law (Maintenance), 21 B. 747. 

(19) Seo Hindu Law .Reversioner), 21 B. 37G. 

(20) See HINDU LAW (WILL), 21 B. 646 ; 22 B. 533. 

(21) Seo Reg. II of 1827 (Bombay Castb-questions, Pleaders^, 21 B. 42. 



(1) Construction— Bequest by a Hindu to his wife— Life estate— Reversioner— 

Vestal remainder— Contingent bequest.— One Jamnadas Natha died in 
1876, leaving a will which after stating his property in detail provided as 
follows “ When I die, my wife named Suraj is owner of that property. 
And my wife has powers to do in tho same way as I have absolute powers 
to do whin I am present, and iu case of my wife’s death, my daughter 
Mahalaxmi is owuor of the said property after that (death).” 

Held, that Suraj took only a life estate under the will, with remainder over 
to Mahalaxmi after her death. 

Held, also, that the bequest to Mahalaxmi was not contingent on her 
surviving Suraj, but that she took a vested remainder which upon her death 
passed to her heirs. IjALLU v. JAGMOHAN, 22 B. 409 

(2) Construction— Bequest to wife—’ Take possession of and enjoy ’— Direction 

that she was to bo owuor just as testator was owner Life-interest. See 
Hindu law (Reversioner), 21 B. 376. 


Construction— Gifts and wills— Executory bequests— Power to direct who should 
take executory bequest — Reslnclion to donee living at testator s death 
Limitation of the exercise of the power. — Even if Hindu wills are not to be 
regarded, in all respects, as gifts to take effect upon the death of the testa- 
tor, they aco generally to be regarded, as to the property wbioh they oan 
transfer and as t.o the persons to whom trausfer can be made, as regulated 
by the Hindu law of gift. 

A Hindu testator devised bis immoveable property upon trust for the income 
to be appropriated to the maintenance of his widow and of bis daughter, 
and of the children that might be born of her, the property to bo divided 
amoDg the heirs of such children. If there should not be any children 
born of his daughter, the property under the will should devolve upon 
those “ to whom she might direct it to be delivered by making her will. 

Tho daughter having had no children, and questions having arisen between 
the daughter and the widow as to the administration of the estate accord- 
ing to the will, 
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Held, that there was not an absolute gift to the daughter, and that the per- 
sona to whom the property was given, though to be designated by her, did 
not take the gift from her, but from the testator, The judgment in Hixon 
v. Oliver (13 Yes., 108) not applicable. 

According to the already settled law, if the testator himself had designated 
the persons to take, in the event of his daughter having no ohild, the 
gift would have been valid as an executory bequest, supported by preced- 
ing life-interests, but valid only under the following restriction, vie., that 
to render the gift valid, the taker so designated must have been, either 
actually or in contemplation of law, in existence at the death of the 
testator. 

In this case, no principle of Hindu law stood in the way to prevent the tes- 
tator from substituting his daughter for himself a9 the person empowered 
to designate ; but the same limitation held good as to the existence being 
requisite of the donee at the end of the donor’s life, in order that the power 
might be validly exercised, 

There was no application of the English law of “ powers,” whioh was not fit 
to be applied generally to Hindu wills. Subject to the above restriction, 
the power in question was valid. 

It was not decided upon whom the property would devolve, if the power 
should not be exeroised. BAI MOTIVAHU v. Bai MAMUBAI, 21 B. 709 
(P.C.) = 24 I. A. 93 = 1 G.W.N. 366 = 7 8ar. P.C.J. 140 

<4) Construction— Gif t to a class— Members of a class not in existence at testator’s 
death— Void gift— Intention of testator— Gift to widows of sons is a gift to a 
class. — A testator gave his property to his executors and trustees, who 
were to apply the inoome as directed. He further directed that after the 
death of the last survivor of bis five sons, the property should be divided 
as directed among the sons of his sons and daughters of his sons, and pro- 
vision was made, in certain events, for the widows of his deceased sons. 
He left him surviving his five sons, three grandsons and three grand- 
daughters. After his death two more grand daughters were bom. 

Held, that the gifts to the sons, daughters and widows of deceased sons 
were void. They were gifts to a class of which some members were not' 
in existence at the time of the testator’s death. 

The principle deducible from the authorities is that it is the primary duty 
of the Court so to construe the will as to carry out, as far as possible, the 
intentions of the testator, and that if the Court comes to the conclusion 
that the testator had the primary intention of benefiting all the members 
of a olass, and if such intention fails by reason of its being void, yet if the 
Court can deduce aseoondary intention that at least such members of the 
clasB should take as were in existence at the time of the testator’s death, 
then effect should be given to such secondary intention, but not otherwise. 
For the purpose of ascertaining these primary and secondary intentions it 
is, of course, necessary to take all the material facts as to the testator’s 
family into consideration and to read tbe various provisions of his will as 
a whole. 

A gift in a will to widows of sons is, in the case of Hindus, a gift to a class, 
as Hindus by their law are permitted to have more than one wife at the 
same time. KHIMJ1 v. MORABJI, 22 B. 533 

(5) Construction — Gift to sons— Life-estate— Intestacy. — Tapidas Varajdas, a 
Hindu, died leaving a widow (Navivahu) and two sons (Damodar and 
Dayabhai), and a grandson Karsandas, the son of Dayabhai. Damodar 
had had two sods born to him in Tapidas’ lifetime, but both had died in 
infancy and before the date of Tapidas’ will. This fact was not known at 
the bearing of the suit or of the appeal to any of the oounsel appearing in 
the case, and was only disclosed after the first judgment of the Appeal 
Court had been delivered. By his will dated 18b5 Tapidas disposed of 
certain dwelling-houses whioh belonged to him and of the residuo of his 
estate as follows ; — 

8. “I have given the houses to my wife Navivahu for her to enjoy the 
inoome thereof. — 

“ In the event of the decease of my wife Navivahu, my sons Bhai Damodar 
and Bhai Dayabhai may take in equal shares, half and half, tbe inoome 
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that may be received, and may enjoy and may expend and may make 
donations for religious charitable purposes, and the heirs also of both 
these my sons may always take the income from time to time, and may 
divide and take the income. To the same no one has any claim or title.” 

13. “Afterwards giving to all what is written in this will, all the residue 
of the estate [iskamat) the whole of it should be divided and taken in equal 
shares by my sons Damodardas aud Dayabhai • • • » 

And on the death of tbe two sons ( kaza razae) he who may have issue sons 
that issue is in every way the heir of bis father’s property, and if in the 
lifetime of tbe two above-mentioned sons one should not have issue sons, 
then on his death, if my other son should be alive, he should get all the 
estate, cash and whatever else there may be, in that no son oan raise a 
dispute * * * * As to the rest, whichever son of 

mine may survive (hayatimo hce )should get all that is given by me, and 
should there be no survivorship of that child, and should he have a son or 
sons, then he (or they) should get all, according to what is written above ; 
in that no one can raise an objection.” 

Held, (confirming Candy, J.) that under ol. 8 Damodar and Dayabhai took 
only a life interest in tbe house as teuants-in-common, and that the 
ulterior interest therein not being validly disposed of fell into the residue. 


Held , also (varying the decree of Candy, J.) that Dsmodar and Dayabhai 
each took a life-estate in a moiety of the residuary estate, and that if 
Damodar died without leaving a son, his moiety should devolve upon 
Dayabhai, or, if he were dead, upon his son Karsandas (if then living), 
and if Dayabhai should die without leaving a son, his moiety should 
devolve upon Damcdar if then living. DAMODARDAS TAP1DAS v. DAYA- 
BHAI, 2L B. 1 

(6) Construction of bequest— Indian Succession Act (X o/ 1865), ss. 82 end 111 
— Absolute estate given. — This appeal related to three clauses in the will of 
a Hindu, who bequeathed his property to his two sons, one of whom had 
a son. The other son was ohildless, his only issue having died before the 
will was made. There were gifts over on the death of either son. 


The Courts below, construing the first of the three olauses, decided that each 
of the two sons took a life-interest in the property, comprised in that 
clause, as tenants in-common ; and that the ulterior interest, not having 
been validly disposed of, fell into the residuary estate. 

On this appeal, with reference to s. 82 of “ the Indian Succession Aot, 
18G5,“ made to apply to wills made by any Hindu in the town of Bombay, 
by s. 2 of the Hindu Wills Act, 1870, some doubt was expressed by the 
Judioial Committee whether in the clause it sufficiently appeared that the 
estates given to the sons were only estates for life. It was, however, in 
the view taken of the other clauses of whioh the construction was in dis- 
pute, unnecessary to determine that point. 

In the next clause to be oonstrued there were words which had been held by 
tho appellate High Court to give to eaoh of the two sons of the testator 
ouly a life-estate in a half share of tbe residuary estate. Whether those 
words, which followed a gift to tbe testator’s two sons of the whole residue 
in equal sharers, were so dear that only this restricted interest was 
intended to be given to them, was considered, in like manner, to be open 
to doubt in regard to the rule of construction imposed by s. 82.. But this 
was also not required to be determined, as this clause, the 13th in the will, 
was not applicable under the circumstances. 

It was now determined that the third and last of the disputed clauses, No. 18 
ia the will, clearly gave the residuary estate to the testator’s two sons, 
in equal shares, each an absolute estate, except in the oase of the su se- 
quent biith of a son or daughter. The two clauses, 13 and 18, were np , 
in the Committee’s opinion, intended to be read together and reconci . 
nor were they mutually explanatory. They were eaoh intended to provi 
for different circumstances. 

Held, that the two sons of the testator must be declared to have eao ^ tft “® a 
an absolute interest in the half share of the A r. A <!J° 

DARDAS V. DAYABHAI, 22 B. 833 (P,c.) = 2 O.W.N. 417 = 25 I. A. 126 = 

7 Bar. P.C.J. 308 
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(7) Construction of will— Bequest to a person with a direction that it should be used 

in good works { sara kam)— Direction void as being vague and indefinite— 
Indian Succession Act (X of 1865), s. 135.— A testator left a legacy to 
his wife in the following terms 

“ Rs. 2,000 to beoredited in our shop in the name of my wife Bai Bapi. 
Interest at 6 per cent, to be paid to her every year. If in her lifetime 
she demands the money to use in a 3 good work (sara kam), it should be 
given to her, but if she has not taken it iu her lifetime, Jamnadas and 
Bhagubhai are to dispose of it aocording to their own pleasure after death. 

Held, that this was not a bequest in favour of good works ‘sara kam), but a 
bequest to the testator’s wife, with a direction to uso it in good works 
(sara kam), and as that direction was void for uncertainty she was entitled 
to the money as if the will bad contained no such direction. Bai BAPI 

. v. Jamnadas Hathisang, 22 B. 774 

• • • 

(8) Dharam—Qift to dharam— Charity— Reversioner— Limitation applicable to 

reversioner— Limitation Act (XV o/ 1877;, Art 141. — One Callianjar Sewji 
died without issue on 6ch January, 1869, leaving two widows Cooverbai 
and Nenavahoo, who thereupon took a widow’s estate in such of his 
immoveable property as was not validly disposed of by him. By his will, 
dated 5th January 1869, he appointed the defendant Vundravandas and 
two others his executors and trustees. The two latter were dead at the 
date of this suit. By his will he left two immoveable proper tits to hi 9 wife 
Cooverbai for life and two to his wife Neuavahoo, and the residue of his 
property he left to his trustees, direciing them to apply the same in 
charity ( dharm ). The properties left io bis widows were to revert on their 
death to the charity fund held by the said trustees. Cooverbai died in 
1871. Nenavahoo survived till 1888 and died in November of that year, 
leaving a will. 

The plaintiff was the nephew (brother’s son) and heir of the testator and he 
suad to have hie rights in and to his uncle’s estate ascertained. He 
contended that the bequests for dharam were void and that the property 
bequeathed for that purpose was undisposed of. He claimed to be entitled 
to the whole of the testator’s immoveable property including that whioh 
had been devised to the widows for life. 

The defendant pleaded that he and his co-exeoutors had held and dealt with 
the estate in accordance with the testator’s will, and contended (inter 
aha) that the plaintiff’s olaim was barred by limitation. 

Held, that the devise to dharam was too general and indefinite for the Court 
to enforce and was, therefore, void. 

Held, also, that under art. 141 of the Limitation Aot (XV of 1877) the 
plaintiff’s claim to the immoveable properties left by the testator was not 
barred by limitation. VUNDBAVANDAS v. CUBSONDAS, 21 B. 646 

(9) Mayukha— Widow - Widow's power to dispose of moveables bequeathed to her 

by her husband. — Held, that a widow in Gujarat under the law of 
Mayukha had power to bequeath moveable property taken by her under 
the will of her husband whioh gave her express power of free disposition. 

Per Ranadb, J. — There is a three-fold distinction between the moveable 
and immoveable property, between title by bequest and a title by 
inheritance, and a distinction between the Mayukha and Mitaksbara 
whioh must be borne in mind before the rights of a widow in Gujarat', 
claiming under a will which gave her express powers of free disposition 
over the residue of moveable property, are negatived solely on the authority 
of the Pull Benoh decision quoted above. If Rewa Bai had made no 
disposition herself, the moveable property, in respect of whioh freedom of 
disposition had been allowed her. would have gone to the reversioner's as 
her husband’s heir. MOT1LAL v. RATILAD, 21 B. 170 

(10) See EXECUTOR, 22 B. 1. 

(11) See Limitation Act iXV of 1877), 21 B. 159. 

Hundi; 

( 1 ) Bill of exchange— Suit by holder and indorsee against payee and indorser— pre- 
sentment to acceptor— Local usage as to presentment — Usage of presentment 
at Bushure— Negotiable Instruments Act (XXVI of 1881), u. 70, 71.— The 
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plaintiff as holder and indorsee of a hundi drawn on one Haji Mirza sued 
defendant as payee and indorser to recover Rs. 1,193-4-0 on a hundi which 
had been dishonoured by the acceptor. 

It was fouod by the Court (1) that the local usage at Bushire was to present 
the hundi for payment at the bank and for the acceptor to call at the bank 
at due date and efiect settlement ; (2) that the hundi in question was 
presented for payment to the authorized agent of the acceptor at the bank 
on the due date ; (3) that the said agent refused payment and informed 
the bank that the acceptor would not pay the hundi. It was argued that 
presentment at the bank was not good presentment having regard to ss. 70, 
71 and 137 of the Negotiable Instruments Act (XXVI of 1681). 

Held, that the local usage made the presentment a good presentment. IM- 
PERIAL BANK OF PERSIA v. FATTECHAND, 21 B. 294 = Chitty’B S.C.C.R. 
525 

(2) See CONSIGNOR AND CONSIGNEE, 21 B. 287. 

Husband and Wife. 

(1) Divorce — Suit for nulltiy of marriage — Suit by wife against husband— Costa 

of wife— Alimony — Maintenance — Suit between Mahomedans — Mahometan 
Iciio . — The English law whioh makes the husband in divorce proceedings 
liable prima facie to the wife’s costs, except when she is possessed of suffi- 
cient separate property, does not apply to divorce proceedings between 
Mahomedans. 

A wife sued her husband for dissolution of marriage (both parties being 
Mahomedans) on the ground of his impotenoy and malformation. An 
interlocutory order was made by the Court adjourning the further hearing 
of the suit for one year, in order that the parties might resume cohabita- 
tion for that period. The husband desired to oarry out the order of the 
Court and was anxious that his wife should live with him ; she, however, 
refused to do 60 and only paid occasional visits to bis house. The suit 
was subsequently dismissed with costs. The wife appealed and subsequent- 
ly applied for alimony until the disposal of the appeal. 

Held, that having regard to the conduct of the wife she was not entitled to 
alimony. By Mahomedan law a husband's duty to maintain his wife is 
conditional upon her obedienoe, and he is not bound to maintain her if 
she disobeys him by refusing to live with him or otherwise. A v. B. 21 B. 77 

(2) Restitution of conjugal rights— Defence-Plea of impossibility of sexual inter- 

course — Legal defences to suit for restitution — Judge has no discretion to 
refuse decree except when legal plea is proved— A plea by a wife that sexual 
intercourse with her is impossible owing to her incurable disease or Physi- 
cal malformation is not in itself a good defence to a suit by the husband 
for restitution of conjugal rights. 

A Judge has no discretion to refuse a decree for restitution of conjugal rights 
for other causes than those which in law justify a wife in refusing to return 
to live with her husband, and he cannot abstain from passing a decree in 
favour of a plaintiS-spouse, because he considers that it would not be lor 
the benefit of either side that the decree should be granted. 

Where, therefore, the lower appellate Court found that there was no oruelty, 
but that the suit was brought by the husband as a counter-move to deieat 
the claim of his wife for separate maintenance and a considerable time 
after she had ceased to live in his house and because on the last occasion 
when she returned to live with him she left the house crying. 

Held, that these oircumstances were not sufficient in law to justify the Court 
in refusing the husband’s olaim for restitution of oonjugal rights. FUK- 
SHOTAMDAS v. BAI MANI, 21 B. 610 

Idol. 

See ClV.iPRO. CODE (ACT XIV OF 1882), 22 B. 496. 

Impressment. 

See OFFICIAL ACT, 21 B. 773. 

Improvements. 

(1) See EXECUTOR, 22 B. 1. 

(2) Bee HINDU LAW (WIDOW), 21 B. 749. 
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loam. 

Inam village Right of management — Partition. — Property consisting of an 
ordinary inam village and a oash allowance payable out of the revenue of 
another village is liable to partition at the suit of a oo-sharer, except when 
it is held on saranjam or other impartible tenure, or where the terms of the 
original grant impose a oondition upon its enjoyment that the manage- 
ment shall rest with a particular branch of the family of the grantees ; and 
possibly a long-continued practice from which a family oustom may be 
inferred, may operate to bring about the same result. GOPal HARI v, 
RAMAKANT, 21 B. 458 

■ ••• 

Inamdar. 

See Landlord and Tenant, 21 B. 394; 22 B. 348. 

In forma pauperis. 

(1) See PAUPER, 22 B. 849. 

(2) See Practice, 21 B. 576. 

Injunction. 

(1) See Execution of decree, 22 B. 42 . 

(2) See Municipality, 22 B. 230, 384, 605, 636, 646. 

(3) See Practice, 21 B. 502 . 

(4) See VATAN, 21 B. 821. 

Insolvency. 

(1) Adjudication of insolvency — Concurrent proceedings in two Insolvent Courts in 
India - Jurisdiction— Discretion of Court to which second application for 
adjudication order is made— Act of Insolvency — Departure from jurisdiction 
with intent to delay creditors— Indian Insolvent Act (Slat. 11 and 12 Viet., 
c. 21 ; $$. 9, 49 — On the 23rd April, 1896, A was adjudged insolvent under 
s. 9 of the Indian Insolvent Act (Stat.ll and 12 Viet., o. 21) by the Court 
for the Relief of Insolvent Debtor* at Bombay at the instance of oertain 
creditors resident in Bombay. He subsequently took out a rule to annul 
the order of adjudication on the ground that at the date of the said order 
be had already ( viz on the 9th April, 1896, been adjudged an insolvent by 
the Insolvency Court at Madras. 

Held , discharging the rule, that the prior adjudication of the Madras Court 
did not deprive the Court at Bombay of jurisdiction to adjudicate him an 
insolvent at the instance of a Bombay oreditor. The latter Court, how- 
ever, was not bound uuder e. 9 to make suob order, but had a discretion 
to refuse it if, having regard to all the oiroumstanoes of the case, it con- 
sidered that adjudication in Bombay would be useless. 

Subsequently to the order of adjudication in Bombay, and while it was still 
in lorce, the insolvent obtained his personal disoharge in the Insolvent 
Oourb at Madras under s. 49 of the Indian Insolvent Act. 

Held, that there being no longer any ground for apprehending that the pro- 
ceedings in the Madras Court would bo discontinued, the proceedings in 
the Court at Bombay should be stayed, leaving the Bombay creditors to 
take such steps iDeMadras as they might think proper. It would not be 
just or equitable to allow the proceedings in both Courts to go on concur- 
rently. As the proceedings in Madras were prior in time and all the assets 
ot the insolvent were vested in the Official Assignee there, the Court at 
Bombay ought to yield to the prior olaim of the Court at Madras. 

A debtor in Bombay summoned his creditors to a meeting fixed for the 28fch 
Maroh, 1896. He attended that meeting which was adjourned to the 30th 
Maroh. and at the adjourned meeting he submitted a statement showing 
that he had a sum of R 9 . 11,000 in oash in his hands. Two of his cre- 
ditors asked him to give inspection of his Bombay books of accounts, but 
he refused to do so. A further meeting was summoned for the 8th April. 

On the 8186 Maroh or 1st April two of his Bombay creditors served him 
with a summons in an action of debt. On the 6th April he left Bombay 
for Bellary taking the said sum of Rs. 11,000 with him, in order (as he 
admitted) to prevent the said two creditors from attaching it. The cre- 
ditors attended the meeting of the 8th April, but it was dissolved when it 
was discovered that A. had left Bombay. The books were not produced. 
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Insolvency— (Continued). 

Raid, that under these circumstances the Court was justified in concluding 
that A. had left the jurisdiction of the Court with intent to defeat and 
delay his creditors within the meaning of s. 9 of the Indian Insolvent Aot, 
Re ARANVAYAL SABHAPATHY, 21 B. 297 

(2) Indian Insolvent Act (Stat 11. and 12 Viet., c. 21), s. 436— Order for exami- 
nation of witnesses where witnesses are defendants in a suit brought by insol- 
vent prior to his insolvency — Practice — Procedure . — One BbagwandasNaro- 
tundas filed a suit against the three appellants Chuniial, Dharamdas, 
Dharamdas Dullabram andChotalal Ishwardas praying for a declaration that 
he was their partner in a certain business, &c. Chuniial Dharamdas and 
Dharamdas Dullabram filed their written statements, and affidavits of 
documents were made and inspection given and taken on either side ; but 
Chotalal Ishwardas did not file either his written statement or bis affidavit 
of documents. On the 28th July, 1897, the plaintiff Bhagwaadas was 
adjudicated an insolvent, and on the 4th September, Chotalal Dharamdas 
and Dharamadas Dullabram obtained an order under s. 370 of the Civ. 
Pro. Code (Act XIV of 1882), directing the Official Assignee to elect, on or 
before the 18th September, 1897, whether he would proceed with the suit, 
and if so, to give security for cost9. 

On the 4th October, 1897, one Harilal Ramdas, a oreditor of the insolvent, 
obtained an order from the Insolvent Court under s. 36 of the Insolvent Aot 
(Stat. 11 and 12 Viet., c. 21) for the examination of Chuniial Dharamdas, 
Dharamdas Dullabram, and Chotalal Ishwardas with reference to the 
estate and effects of the said insolvent, and the 10th November, 1897, was 
appointed for their examination. On the said 10th November they 
obtained a rule from the Insolvent Court to set aside the said order for their 
examination, or in the alternative to postpone their examination until 
after the above suit in which they were defendants should be heard. The 
rule was subsequently discharged and the examination was ordered to 
proceed. On appeal, 

Held, that Chuniial Dharamdas and Dharamdas Dullabram ought not to be 
prejudiced in their defence in the suit brought against them by the insol- 
vent'by being subjected to an examination until that case was heard. By 
filing tbeir written statements, and giving inspection of documents, they 
had given all the information they could be required to give until the 
hearing should take place. 

As to Chotalal Ishwardas, however, the order for examination was confirmed, 
he not having filed any defence in the civil suit, nor given inspection. 
In re BHAGWANDAS NaROTAMDAS, 22 B. 447 


(3) Insolvency of one partner— Vesting order-Subsequent deoree against insol- 
vent and attachment of the firm property in execution— Claim by umoiai 
Assignee to set aside attachment— Civ. Pro. Code (Aot XIV 
s. 278, et seq . — Summons taken out in wroDg name— Amendment ot sum- 
mons at hearing— Practice— Procedure— Act of insolvency— Jurisdiction 
of Insolvent Court— Indian Evidence Act (I of 1872), s. 44 — Partnership 
See Partnership, 21 B. 205. 



Insolvent Act ( Stat . 11 and VI Viet, c . 21), s. 86 -Purchaser ofscheduM 
debts— Right of purchaser to be paid full amount of such debt— irawsfer oj 
Property Act (IV of 1882), ss. 135 and 139.-An insolvent having filed h s 
schedule in April, 1881, obtained his personal discharge in September, i»»i, 
and on the same day judgment was entered up a R aiO0t .“I 1 ?. . ° r , 
amount of his scheduled debts under s. 86 of the Insolvent Act (11 ana 
Viet., o. 21). The eohedule contained the names of thirteen creditors, in 
insolvent afterwards settled with four of them. ^^e remaining . 

whose aggregate claims amounted to Rs. 1,180-7-0. sold ®, ‘ 

Certain assets belonging to the insolvent’s estate having {“^e^enty 
come into the hands of the Official Assignee, the purchasers claimed to be 
paid the full amount of the scheduled debts which they had bought, a 
appeared that the debts in question were debts incurred on certain pro 
missory notes passed by the insolvent. 

under s. 135 of the Transfer of Property Act (IV of 18831 I the i jm » fl 
were only entitled to the amount whioh they had aotu y p 
debts they had bought, 
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InsolveBcy— (Continued ) . 

Held, that they were entitled to be paid the full amount of the scheduled debts. 
If the debts at the time of purchase were to be regarded as debts in respect of 
promissory notes, s. 139 of the Transfer of Property Act applied, and if the 
claim was under the judgment entered up against the insolvent, then clause 
(d) of s. 135 applied. In the matter of RUNCHOD KHUSHAL, 21 B. 572. 

(5) Jurisdiction-Civ. Pro. Code ( Act XIV of 18821, ss. 344 to 360 —Second Class 

Subordinate Judge's Court invested by the Local Government with insolvency 
jurisdiction — A debt of a scheduled creditor exceeding Rs - 5.000.— Where 
a person arrested in execution of a decree for money by the Court of a 
Second Class Subordinate Judge invested under s. 360 of the Civ. Pro. 
Code (Act XIV of 1882) with the powers conferred on District Courts by 
ss. 344 to 359. makes an application to the Subordinate Judge’s Court 
under s. 344, that Court has power to entertain it and to make the decla- 
rations referred to in ss. 344 to 359, and the fact that a debt due to a 
scheduled creditor exceeds Rs. 5,000 does not deprive it of jurisdiction. 
8HANKARV. VlTHAL, 2i B. 45 

(6) Jurisdiction -Insolvent Court of Bombay , jurisdiction of— Indian Insolvent 

Act (Slat. 11 and 12 Viet., c. 21). s. 5 — High Court Charter, els. 18 and 
44 — Act V of 1872 — Trader at Karachi presenting petition in Bombay — 
Relation of Insolvent Court to High Court— Acts limiting jurisdiction of 
High Court Limit jurisdiction of Insolvent Court.— J. C., a European 
British subject residing at Karachi in 8ind, failed in business in 1895, and 
on 11th June of that year he filed his petition in the Court for Relief of 
Insolvent Debtors in Bombay. 

Held, that, having regard to Act V of 1872 read with cl. 18 of the Letters 
Patent, 1665, the Court had no jurisdiction to entertain the petition. 

By e. 5 of Stat. 11 aod 12 Viot,, c. 21, the Insolvent Court was given 
jurisdiction over residents within the jurisdiction of the Supreme Court of 
Bombay. The jurisdiction of the Supreme Court extended over all in- 
habitants of the town and ibland of Bombay and over European British 
subjects in any of the factories subject to or dependent on the Government 
of Bombay. 

The jurisdiction of the Insolvent Court as defined by the above section re- 
mained unaffected by the establishment of the High Court in the place of 
the Supreme Court, except so far as it may be limited by ol. 18 of the 
Letters Patent, 1865. 

A European British subject residing with the Presidency of Bombay, though 
outside the town and island of Bombay, may petition the Insolvent Court 
of Bombay for relief. 

The powers and authorities originally of the Supreme Court and now of the 
High Court given by the Insolvent Act form a branch of the jurisdiction 
of the High Court and are, therefore, subject to any legislative restriction 
of that jurisdiction whether imposed by the Letters Patent or by any 
subsequent eDaotment. 

The power of the High Court aod any Judge of it, to exercise the jurisdic- 
tion of the Insolvent Court, whatever the jurisdiction may be, is looally 
limited by cl. 18 of the Letters Patent, 1865, to the Presidency of Bombay 
and cannot be exercised outside that Presidency or outside any area within 
it to whiob it may by subsequent enactment be restricted. 

The effeot of cl. 44 of the Letters Patent, 1865, whioh makes the provisions 
of ol. 18 subject to the legislative powers of the Governor General in 
Council, must be that any Act of the Governor General in Council, still 
further limiting the jurisdiction of the High Court and excluding it from 
any place even within the Presidency, must also still further narrow the 
jurisdiction of the Insolvent Court, for otherwise the Judge of the High 
Court presiding as Commissioner would be exercising jurisdiction in a plaoe 
where his jurisdiction under ol. 18, by virtue of which alone he oould aot 
as Commissioner, had been abolished. Act V of 1872 is suoh an Act. In 
the matter of JAMES CUBBIE, 21 B. 406 

<7) Official Assignee— Vesting order— Lease— Leasehold properly — Right of 
Official Assignee to accept or disclaim— Effect of taking possession— Liabi- 
lity for rent.— In a Presidency town the Official Assignee has the right to 
eleot whether he will accept or repudiate onerous (e.g., leasehold) property 
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I a solvency — ( Concluded) . 

belonging to an insolvent and as such vesting in the Official Assignee 
under the Indian Insolvent Act (Stat. 11 and 12 Viet., c. 21), 

Except under exceptional circumstances, the taking of possession of leasehold 
property by the Official Assignee is proof of election on his part to take 
the lease. 

A held certain premises in Bombay from the plaintiff as a monthly tenant 
at a rent of Rs. 125, with liberty to either party to terminate the tenancy 
on giving one month’s notice On the 9th April, 1896, A was adjudicated 
insolvent by the Court for the Relief of Insolvent Debtors at Madras, and 
on that day the usual vesting order was made vesting all his estate and 
effects in the defendant as Offioial Assignee. On the 20th August, 1896. 
the Sheriff, who had taken possession of the premises in execution of a 
decree passed against A., banded over possession of them to the agent of 
the defendant, who remained in possession until the 30th September, 1896 
when he gave them up to the plaintig. The plaintiff brought this suit 
against the defendant for the rent (Rs. 750) due from 1st April, 1896, to 
the 30th September, 1S96. 

Held, that the defendant was liable. By entering into possession on the 
30th August, 1896, the defendant had elected to acoept the lease and had 
thereby become assignee of it. The acceptance dated back to the vesting 
order, and the Official Assignee (the defendant) became liable for the rent 
during the period that he continued to be assignee, his liability ending 
whon with the landlord’s consent he surrendered the term. ABDUL 
RAZAK V. J. G. KERNAN, 22 B. 617 = Chitty’s S.C.C.R. 539 

(8) See CIV. Pro. CODE (ACT XIV OF 1882), 52 B. 778. 

(9) See Execution of Decree, 21 B. 681. 

Insolvent Act (1 1 and 12 Viet, c, 21). 

(1) See INSOLVENCY, 22 B. 617. 

(2) S. 5— See INSOLVENCY, 21 B. 405. 

(3) s. 9— See Partnership, 21 B. 205. 

(4) Ss. 9 and 49— See INSOLVENCY, 21 B. 297. 

(5) B. 36— See INSOLVENCY, 22 B. 447. 

(6) 8. 86— 8ee INSOLVENCY, 21 B. 572. 

Instalment Decree. 

(1) See ACT XVII OF 1899 (DEKKHAN AGRICULTURISTS’ RELIEF), 22 B. 221. 

(2> See Limitation, 22 B. 340, 

Interest. 

(1) Damdupat — Mortgage — Liability to account —Decree on mortgage — Further 

interest from date of suit to decree ordered by the Court — Discretion of 
Court— Civ. Pro. Cede ( Act XIV of 1882), s. 209.— Where under the 
terms of a mortgage there is a liability to account, the rule of damdupat 
does not apply. 

The Jaw a9 laid in (20 B. 721) is not limited only to cases in whioh at date 
of suit an account between the mortgagor and mortgagee is aotually kept. 

In a suit brought by a mortgagee against his mortgagor (both parties being 
Hindus) the decree ordered the defendant to pay interest from the date of 
suit to deoree upon the total found due after applying the rule of 
damdupat at the date of suit. It was objected that this order of farther 
interest violated the rule of damdupat. 

Held , that the discretionary power as to awarding interest conferred on the 
Courta by s. 209 of the Civ. Pro. Code (Act XIV of 1882) may be exercised 
without reference to the law of damdupat. DHONDSHET v. RAVJI, 22 
B. 86 

(2) Damdupat — Mortgage — Mortgage by Mahomedan to Hindu — Assignment of 

mortgaged land by mortgagor to Hindu assignee — Subsequent suit by 
mortgagee against Assignee— Amount of interest allowed — Liability of 
land— See DAMDUPAT, 21 B. 88. 
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Interest — (Concluded), 

(3) Damdupat — Mortgage — Original mortgagor a Hindu — Mortgage to a Maho- 

medan — Hindu mortgagor’s interest subsequently purchased by a Maho- 
medan — Buit by Mahomedan purchaser for redemption— ‘Rule of damdu- 
pat how far applicable — See DAMDUPAT, 31 B, 85. 

(4) See ACCOUNT, 22 B. 513. 

(5) 8ee ACT XVII OP 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 22 B. 520. 

(6) See Execution of Decree, 22 B. 42. 

{7) See Limitation act (XV op 1877), 22 B. 107. 

(8) See Mortgage (Simple), 21 B. 267. 

(9) See Transfer op Property act (IV op 1882), 22 B. 761. 

Intestacy. 

See Hindu Law (Will), 21 B. 1. 

Irrigation. 

. Irrigation Act (Bom, AciW II of 1879), s. 48 — Revenue Jurisdiction Act (X of 
1876), s. 4 (b) — Water rate — Incidence — Land revenue — Canal water — 
Percolation of the water— Opinion of the canal officer — Civil Courts — 
Jurisdiction. — Where water-rate is levied under s. 48 of the Irrigation 
Act (Bom. Act VII of 1879), the question as to the jurisdiction of Civil 
Courts in a suit for the determination of the legality or otherwise of suoh 
levy, depends upon whether the incidence of the rate is authorized by the 
provisions of the section. Under it, the condition precedent to levying 
the rate is not the faot ascertained by evidenoe whether the water in 
dispute has peroolated from the canal, but the opinion of canal officer 
that it has so peroolated, be and not the Civil Court being made the judge 
of such percolation for the purposes of the Act. 

Such water-rate falls within the denomination of land revenue, BaLVANT 
G. OZE V. SECRETARY OF STATE FOR INDIA, 22 B. 377 

Issue. 

See Practice, 21 B. 325. 

Jaghir. 

See Go-sharers, 21 B. 154. 

Jains. 

Adoption — Death of only son leaving widows in lifetime of father — Subsequent 
death of father— Vesting of father’s estate in son’s widows — Adoption by 
son’s senior widow without consent of junior widow — Divesting of estate 
—Hindu law-See HINDU Law (Adoption), 22 B. 416. 

Joinder. 

See CO-SHARERS, 21 B. 164. 

Joint Owner. 

See MAMLATDAR, 21 B. 777. 

Joint Possession. 

See MORTGAGE (REDEMPTION), 21 B. 61W. 

Joshi Vrltti. 

See VATAN, 21 B. 821. 

Judicial Proceedings. 

See ORIM. PRO. CODE (ACT X OF 1882), 22 B. 986. 

Jurisdiction. 

(1) Appeal— Administration suit— Suit filed in Second Class Subordinate Judge's 
Court— Decree in such a suit— Appeal from such decree to District Court — 
Practice— Procedure— Bombay Civil Courts Act (XIV of 1869) — The 
plaintiff filed an administration snit in the Court of a Subordinate Judge 
of the Seoond Claes, valuing the relief claimed at Re. 130, The Subordinate 
Judge found that the property in suit was worth over a lakh of .rupees, that 
the liabilities came to Re. 5,729 and that the defendant wae indebted to the 
eetate in the eum of Be. 15,199. He drew up a preliminary deoree, 
directing (infer alia) that the defendant should pay this amount into 
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Jurisdiction— {Continued). •"PAGE 

Court within two weeks. Against this order the defendant appealed^to the 
District Court. The District Judge returned the appeal for presentation 
to the High Court, on the ground that the subject-matter exceeded 
Rs. 5,000. 

Held, reversing the order of the District Judge, that the appeal lay to the 
District Court. Shet Kavasji v. Dinshaji, 22 B. 963 ... 1225 

(2) Bombay Civil Courts' Act (Bom. Act XIV of 1869), s. 32 as amended by Act 

X of 1676, s. i5 and Act XV of 1880, s. 3— Regulation II of 1827, s. 43— 

Suit against officer of Government — Acts done by the defendant in his 
official capacity. — Oa the death of the Talukdar of Kerwada leaving a widow 
and minor son, the Mamlatdar of A mod. acting under the order of the 
Collector of Broach, entered the Talukdar’s house, made an inventory of 
the moveables, took possession of the property of the deceased, and locked 
up some of the rooms. Among the property seized, (it was alleged) was 
certain property belonging to the widow. She brought this suit against 
the Collec'.or and Mamlatdar, claiming damages for those wrongful acts. 

The suit n as filed in the Court of the Subordinate Judge. 

Held, that the acts complained of were done by the defendants in their 
official capacity and that under s. 32 of the Bombay Civil Courts’ Act 
(XIV of 1862) the Subordinate Judge had no jurisdiction to entertain the 
suit. WILLIAM Allen v. Bai SHRI dariaba, 21 B. 754 (F. B.) ... 508 

(3) Cause of action— Counter claim— Set-off— Civ. Pro. Code (Act XIV of 1892), 

8. Ill — Practice — Procedure — Cost of preparing a deed — Stamp duty— 
Contract. — See CONTRACT, 21 B. 126. 

(4) Jurisdiction of Consular Court over persons not resident within a British 

Protectorate — Aidiag the waging of war against a friendly power — Africa 
Orders in Couacil, 1889, 1892, 1993 — Uganda — Consular Court— See 
UGANDA, 22 B. 54. 

(5) Letters Patent , 1865, cl. 12 — Swif for land— Foreclosure suit — Transfer of 

Property Act (IV of 1892), s. 85 — Parties to suit— Practice— Procedure. — 

A suit for foreclosure is not a suit for land within the meaning of cl. 12 
of the Letters Patent, 1865, and the High Court of Bombay on its original 
side has jurisdiction to entertain suoh suits, although the property in 
question is situate outside the town and island of Bombay. 

In a suit for foreclosure by a puisne mortgagee, the prior mortgagee should 
be made a party to the suit under s. 85 of the Transfer of Property Aot 
(IV of 1882). In a suit where a prior mortgagee was not a party, the 
Court at the hearing of the suit ordered that he should then be made a 
party. SORABJI v. RaTTONJI, 22 B. 701 — 1060 

(6) Money lent to public officer— Money lent 'to him tn his official capacity — 

Jurisdiction of Subordinate Judge— Act XIV of 1869, s. 32.— The plaintiff 
had contracted to supply materials requisite for a public building. The 
defendant was the supervisor, Publio Works Department, in charge of the 
work. Prom time to time defendant borrowed money from the plaintiff, 
and ( inter alia) four sums amounting to Rs. 385 which ho paid as wages 
to labourers working under him. It was not proved, however, that he 
had borrowed the moneys as supervisor, and the defendant did not plead 
that he borrowed them in his official capacity. 

Held, that inasmuch as a Public Works supervisor has not usually authority 
to borrow money for the purpose of the work of which he may be id 
charge, or any way to pledge the credit of Government, the mere state- 
ment of the defendant when he borrowed the moneys that he wanted 
them to pay the labourers was not under the oiroumstances enough to 
show that the defendant borrowed them in his offioial capaoity, and that 
the Subordinate Judge had authority to entertain the suit in respect of 
them. 

In claims arising out of contract the same test must be applied to determine 
the question of jurisdiction as in those having their origin in tort, vie., 
was the loan contracted by the defendant in his offioial capaoity. HAN- 
MANT ANYABA V. RAJMAL, 22 B. 170 — W0 

(7) Partition— Property in different jurisdictions— Suit for partial partition— 

Suit for land— Letters Patent, 1865, ol. 12— Praotice— Procedure— Joint 
family — Onus of proof — Evidence of separate acquisition — See HINDU 
Law (Partition), 22 B. 922. 
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Jurisdiction— {Concluded). 

(8) Partition — Valuation of a suit for partition— Suit9 Valuation Aot (VII of 

1887), s. 8— Sae VALUATION, 22 B. 315. 

(9) Remedy as between joint owners— Mamlatdar— See MAMLATDAR, 21 B. 777. 

(10) Small Cause Court — Subscriptions for building a temple — Person receiving 

such subscriptions —Trustee — Praotioe — Civ. Pro. Code (Aot XIV of 1882), 
s. 30— See CIV. Pro. CODE (ACT XIV OF 1882), 22 B. 729. 

(11) Subordinate Judge— Pafcil and kulkarni of village — Official act — Impress- 

ment of bullocks by patil and kulkarni of village for use of Government 
officer— Suit for damage— Act X of 1876— Act XIV of 1869, s. 32— See 
Official Act, 21 B. 773. 

(12) The Bombay Revenue Jurisdiction Act (X of 1876), s. 11— Suit against 

Government— Practice— Procedure — Appeal from an order of a Revenue 
officer — Presentation of such appeal — See ACT X OF 1876 {BOMBAY 
Revenue Jurisdiction), 22 B. 579. 

(13) See ACT X OF 1876 (BOMBAY REVENUE JURISDICTION), 21 B. 684. 

(14) See CIV. PRO. CODE (ACT XIV OF 1882), 21 B. 731. 

(15) See Execution of Decree, 21 B. 775; 22 B. 473. 

(16) See HINDU Law (RELIGIOUS ENDOWMENTS), 22 B. 493. 

(17) See INSOLVENCY, 21 B. 45, 297, 405. 

(18) See IRRIGATION, 22 B. 377. 

(19) See Mamlatdar, 21 B. 585, 738. 

(20) See MINOR, 21 B. 137. 

(21) See MUNICIPALITY, 21 B. 279. 

(22) See PARTNERSHIP, 21 B. 205. 

(23) See PRACTICE, 21 B. 806; 22 B. 891. 

(24) See SMALL CAUSE COURT, 21 B. 121. 250. 

(25) See TRUSTEES, 21 B. 48. 

(26) See VATAN, 22 B. 344. 

Jury. 

See Privy council, 22 B 528. 

Jus tertii. 

See CIV. PRO. CODE (ACT XIV OF 1882), 22 B. 967. 

Kapole Bania Caste. 

See HINDU LAW (MARRIAGE), 21 B. 23. 

Karkun. 

See MAMLATDAR, 21 B. 585. 

Khoja Mahomedan. 

(1) See LIMITATION, 21 B. 580. 

(2) See WILL, 22 B. 17. 

Khot. 

(1) Kholi Act (Bom Act 1 of 1865)— Kholi Settlement Act (Bom. Act I of 1880), 
1 ss> i6 t 17 , 21 and 33 (c) — Occupancy tenant— Entries made by the settle- 
ment officer in a form headed as issued under Bombay Act l of 1865 when 
Act I of 1880 was in force -Finality of the entry as to the liability of the 
tenant . — At a time when the Khoti Aot (Bombay Aot I of 1865) had been 
repealed and the Kboti Settlement Act (Bombay Aot I of 1880) had come 
into operation, the Eurvey officer mnde, in a form whioh was headed as 
being issued under Act I of 1865. entries of rent payable by the occupanoy 
tenant to the khot with regard to some survey numbers of a fixed amount 
of grain and with respeot to one survey number as held rent-free instead 
of a fixed share of the gross annual produce of the land as directed in the 
second paragraph of el. (c), s. 33 of the Khoti Settlement Aot (Bombay Act 
I of 1880) without recording that the rent had been so fixed by agreement. 

Beld that the entries of the rent payable by the oooupaooy tenanta were 
duly made under s. 17 of the Khoti Settlement Aot (Bombay Aot I of 
1860) according to the provision of s, 88 ao aa to make them oonoluaive 
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Khot— ( Continued). PAOE 

and final evidence of the tenant’s liability which it wag not open to a 
Civil Court to question. BaIiAJI RAGHUNATH v. SAL EIN RagHOJI, 

21 B. 235 ... 158 

(2) Khoii Act [Bom. Act I of 1880), ss. 9. 10. 11, 12, 16, 17, 18, 19. 20, 21, 22, 

29, 33 and 40)— Land Revenue Code (Bom. Act V of 1819), s. 108 — Deci- 
sion of Survey Officer as to tenure — Reversal or modification of the decision 
by a competent Court . — The decision of a Survey Officer determining the 
tenure on which a survey number is held is not final under the Khoti Aot 
(Bombay Act I of 1880), and it can be reversed or modified by a compe- 
tent Court. ANTAJI KASHINATH v. AntaJI MADHAV, 21 B. 480 (F.B). 322 

(3) Khoti Act [Bom. Act I of 1880), ss. 16, 17, 18. 20, 21, 22 and 23 —Land 

Revenue Code (Bom. Act V of 1879,), ss,'.108 and 110 — Privileged occupant— 
Dharekari— Entry made by Survey Officer— Conclusive and final evidence 
—Entry specifying the amount and nature of rent. — Under the Khoti Aot 
(Bombay Act I of 1880), it is only an entry of the Survey Officer specify- 
ing the nature and amount of rent payable to the khot by a privileged 
occupant acoording to the provisions of s 33 in a record made under s. 17, 
that is declared to be final and conclusive evidence. 

An entry of a Survey Officer specifying that an oooupant, who was found to 
be not a dharekari or privileged oocupant, should pay assessment and 
local fund cess only for the lands in his possessions is not conclusive and 
final evidence under the Khoci Act, s. 21 declaring suoh decision binding 
only on the parties until reversed or modified by a final deoree of a com- 
petent Court. Krishnaji Narasinva v. Krishnaji Narayan, 21 B. 

467 ... 313 

(4) Khoti Settlement Act (Bom. Act 1 of 1880), ss. 16, 17, 20, 21, 22 and 33 —Land 

Revenue Code [Bom. Act V of 1879), ss. 109, 110, 120, 129. 156, 203, 211 
and 212 — Determination by the Survey Officer of the liability of the defend- 
ant to khot— Entry in the settlement register as occupancy tenant — Revision 
of the record by the Collector — Power of alteration — Decision as to the rent 
payable not final and conclusive evidence — Difference between declaring an 
entry to be a final and conclusive evidence and a decision to be final — Appeal 
lies from a decision.— In May, 1885, under s. 33 of the Khoti Settlement 
Act (Bom. Act I of 1880), the Survey Officer determined the liability of 
the defendant to pay to the khot as rent for his land the survey assessment 
• and the local fund cess, and this was entered in the record made under s. 17 
of the Act, notwithstanding that in the settlement register the defendant 
waa entered as an occupancy tenant. In April, 1889, the Collector, on the 
application of the plaintiff, revised the former record, which, as revised, 
showed that the defendant was liable to pay one-third of the produce of 
his land as rent to the khot. 

A question having arisen as to the legality of the revised entry by the 
Collector. 

Held, that the revised entry in the record was duly made by the Collector 
under s. 17 of tho Khoti Settlement Act (Bom. Aot I of 1880) and 
waa conclusive and final evidence of the liability established by it. It is 
not open to a oivil Court to inquire into the legality or otherwise of the 
reasons, which may have led to the determination of the amount of rent 
payable. 

The Khoti Settlement Aot (Bom. Aot I of 1800) does not make the decision 
of rent final. In s. 17 it only makes the entry.whiob is the result of the 
decision, final and ooDolusive evidence. Under 8. 33, an appeal lies from 
a deoision.and the decision oan be revised under 8.211 of the Land 
Revenue Code (Bom. Act V of 1879) by the authorities therein mentioned. 

GOPAL V. DASHRATHSHET, 21 B. 244 — 166 

(5) Khoti Settlement Act {Bom. Act I of 1880), ss. 20 and 21— Evidence Act [l of 

1872), s. 35— Decision of a Survey Officer as tenure — Binding effect of the 
decision— Burden of proof.— Section 20 of the Khoti Settlement Act (Bom. 

Aot I of 1880) throws upon the Survey Officer the duty of investigating 
and determining disputes as to any matter whioh he is bound to record. 

The tenure upon whioh any particular survey number is held is one of such 
matters whioh he has to determine between the khot and its holder, Hu 
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deoision is, under s, 21 of the Act binding upon the parties affected there- 
by until reversed or modified by a final decree of a competent Court. The 
burden of proof in suoh case lies upon the party seeking to vary the deoision. 

Statements of facts made by a Settlement Officer in the column of remarks 
in the dharepatrak.but not his remarks for the same even though they may 
consist of statements of collateral facts, which it was no part of his duty to 
inquire into, are admissible in evidence as beiog entries in a public reoord 
stating facts, and made by a public servant in the discharge of his official 
duty, within the meaning of s. 35 of the Evidence Act (I of 1872). 
MADHAVRAO v. DEONAK, 21 B. 695 

(6) Khoti Settlement Act (Bom. Act I of 1880 ) — Survey register— Defendants enter- 
ed by Survey authorities as occupancy tenants— Suit by plaintiffs for re- 
versal of Survey Officer's decision and for declaration that defendants were 
ordinary tenants— Decision of Survey Officer as to tenure not final— Khot 
holding dhara land.— A Survey Officer under the Khoti Settlement Act 
(Bom. Act I of 1880) having determined and entered in the survey register 
that the defendants held the lands in suit as ocoupanoy tenants, the 
plaintiffs, who were the khots of the village, objeated to the decision and 
brought a suit for its reversal and to obtain a declaration that the lands 
were held by them on the dhara tenure, and that the defendants were 
ordinary tenants thereof. The Judge dismissed the suit in appeal, holding 
that the survey entry was conclusive proof of the tenant’s liability and that 
it gave no cause of action to the plaintiffs. 

Held, reversing the decree, that the decision of the Survey Officer as to tenure 
is not final, and that a suit like the present will lie. 

A khot of a village can hold dhara lands. GOPAL v. NAGESHWAR, 21 
B. 608 

Kulkarni. 

(1) See Official act, 21 B. 773. 

(2) See RESUMPTION, 22 B. 422. 

Kulkarni Vatan. 

See Vatan, 21 B. 821. 

Land Acquisition fAct X of 1870). 

Act I of 1894 — Award of compensation— Payment of compensation awarded how 
enforced— Appeal from an order irregularly made — Practice — Procedure . — 
The Land Acquisition Act (X of 1870) did not provide for or contemplate 
an award for compensation being enforced against the Colleotor by execu- 
tion proceedings, and there is no general law which enables a Civil Court 
to enforce such a statutory liability, when imposed upon a Collector or 
other civil officer, by means of execution proceedings without a suit. The 
ordinary mode of enforcing such an obligation is by suit, unless the 
Legislature when it creates the obligation prescribes such other means of 
enforcing it. 

On the 16th February, 1894, under the Land Acquisition Act (X of 1870), 
an award of compensation to the claimant for land acquired under that 
Act was made by the Assistant Judge of Thana, and he subsequently made 
an order directing tbe Collector to pay the amount with interest and costs, 
without, however, fixing a date for payment. On the 1st March, 1894, 
the new Land Acquisition Act (I of 1894) came ioto force. On the 26th 
February, 1895, the claimant applied to enforce payment of the amount 
awarded, and the then Assistant Judge (Mr. Knight) re affirmed the 
previous order and directed the Collector to pay it on or before the 20th 
May, 1896. No payment, however, was made, and the matter came before 
the new Judge (Mr. Fitz Maurice) for final order. He held that neither 
under Act X of 1870, nor the new Act I of 1894 had he any power to 
enforce payment against the Colleotor and he, therefore, dismissed the 
claimant's application. On appeal to the High Court the matter was 
referred to a Full Bench. 

Held, that the Act X of 1870 prescribed no mode of compelling payment by 
the Colleotor of compensation awarded under its provisions, but left the 
persona interested to a suit to enforce such payment. The proceedings 
undor that Aot were, therefore, at an end when the award was made. 
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Land Acquisition Act (X of 1870) — ( Concluded ). PAGE 

That being so, there were no proceedings pending in the case when the 
new Act I of 1994 came into force. Clause 2 of s. 2 of that Act, therefore, 
did not apply, and no further steps could be taken under that Act. 

Per RaNADE, J.— Tbe District Judge's order appealed from was improperly 
made. Tbe Assistant Judges had jurisdiction to make the previous order, 
aud even if their order was not properly made, it could not be set aside in 
the way it was done by tbe District Judge as if an appeal lay to him from 
suoh order. That order, however, as now held was wrong, and the irre- 
gularity of the District Judge’s order thus led to no failure of justice, and 
fell UDdar s. 578 of the Civ. Pro. Code (Act XIV of 1882). 

Quo’re — Whether an award made under the provisions of Act I of 1894 can 
be enforced against the Collector by execution proceedings. NlLKANT v. 
COLLECTOR OF THANA, 22 B. 802 (F B.) ... 111? 


Land Acquisition Act (I of 1894). 

See LAND ACQUISITION ACT (X OF 1870), 22 B. 802. 

Landlord and Tenant. 

(1) Buildings and improvements of tenant — Compensation for such improvements 

— Executor — Lease — Power of executor to lease — Acquiescence in lease 
granted by executor — Estopel — 8ee EXECUTOR, 22 B. 1. 

(2) Co sbarers— Jaghir — Notice to tenant to pay full assessment — Manager acting 

with the consent of co-sharers —Parties — Suit against tenant by manager 
alone in his own name — Joinder of all co-sharers necessary — Practice — 
Procedure. See COSHARERS. 21 B. 154. 

(3) Ejectment — Parties to suit— Right of aotion — Defendant— See EJECTMENT, 

21 B. 229. 

(4) Inamdai — Notice of relinquishment of land by tenant— Valid notice — Land 

Revenue Code (Bom. Act V of 1879), s. 74 — Tenant must give vacant 
possession— Renudy of landlord when vacant possession not given — Damages. 
— On the 20th March, 1893, the defendants, who held seven fields as ten- 
ants of the plaintiff, the ioamdar of the village of Kaneri, gave him notice 
of relinquishment of six of them. The notice stated that these six fields 
were no longer in their possession, and that they would not be responsible 
for the assessment. Tbe plaintiff notwithstanding brought this suit to 
recover the assessment for the year 1893-94. The Subordinate Judge held 
that the defendants continued to be tenants of tbe fields in question and 
were liable to the assessment on the ground that the notice of relinquish- 
ment did not purport to give vacant possession to the plaintiff. He there- 
upon passed a decree for the plaintiff. On appeal the District Judge 
reversed the decree, holding that the notice was a conditional relinquish- 
ment which terminated the tenancy. On appeal to the High Court, 

Held (confirming the decree of the lower appellate Court) that the defendants 
were not liable to tbe assessment. 

Section 74 of the Bombay Land Revenue Code (Bom. Aot V of 1879) only 
declares the customary common law on the subjeot of relinquishment of 
tenancy. 

A notioe of relinquishment is not invalid because it does not purport to 
• give and does not in fact give vacant possession to the ioamdar. The 

result is the same whether the faot that the possession is not vacant 
appears on the face of the notice or is shown otherwise. 

A tenant giving up demised land to his landlord is bound to give him vacant 
possession. The result, however, of bis not doing so is not to continue the 
tenancy, but to oreate a claim for damages on the part of the landlord. 
The tenant is liable in damages to the extent of the loss of rent wbioh the 
landlord sustains during the actual period for which he is kept out ot 
possession and the expenses he is put to in recovering possession of tne 
land. BALIARAMGIRI v. VASUDEV, 22 B. 348 

(5) Inamdar— Permanent tenant— Notice to pay enhanced rent or quit the land 

— Denial of landlords right to enhance rent — Suit to recover enhanced 
rent — Limitation— Limitation Act (XV 0 / 1877), s. 23.-An mamdac gave 
his permanent tenant notice to pay enhanoed rent or quite the land on a 
certain date. The tenant denied the liability to pay enhanced rent and 
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ordy Refused L' ( * payment °< Government assessment 

SS2 ™ 1 • * The mamdar more than twelve years after the 

date mentioned in the notice sued the tenant to recover enhanced rent. 

S the th Vl ain » t f ifl i 8 ( inamdar ’ fi ) ri gkt to enhance the rent and to recover 

tenant so ° K. yment of RUch reDt was barred by limitation, the 

fn hiri < f * b u nght Wa3 OOQCerDed having been holding adversely 
to him for more than twelve years. y 

Se/d also, that e. 23 of the Limitation Act (XV of 1877) had no application 
to the case. GOPALROW v. MAHADEVRAO. 21 B. 394 ^ 

Lease ~ -Lite's covenant nol to alienate- Alienation contrary to terms of lease 

Absence ofanyclatiseas to re-entry— Ejectment— Forfeiture.— A olause 
in a lease whereby the lessee covenanted not to alienate, unaooompanied 
by any clause for re entry upon breach of the covenant, held to be a 
covenant merely and not a condition, and a suit for ejeotment brought 
by the lessor was dismissed. Madarsaheb v. SANNABAWA, 21 B. 195 

Lease- Sub- lease- Ejectment of tenant- Position of sub-tenant— No privitu 
of contract between landlord and sub- tenant- Notice to guit-Land Revenue 
Code (Bom. Act V of 1879), s «4.— A sub lease differs from an assign- 
ment of lease in that it creates no privity of contract between the sub- 
tenant and the landlord. The landlord has to deal with his lessee and 
not with tbo sub-tenants of the latter. 


A landlord putting an end. by proper notice, to the tenancy of his tenant 
thereby determines the estate of the under-tenants of the latter TlM- 
MAPPA V. RAMA VENKANNA. 21 B. 3ll 

Lease— Tenant overholding on expiration of lease— Nature of holding — 
Tenant by sufferance— Adverse possession— Limitation— Limitation Act 
(XV of 1877), sch. II, art. 139— Bee LIMITATION ACT (XV OF 18771 
22 B. 893. 


(9) Mulgeni lease— Forfeiture not followed by sale— Land Revenue Code (Bom. 

Act V of 1879), ss. 57 and 153 — Construction— Bee ACT V OF 1879 
(Bombay Land Revenue Code), 22 B. 389. 

(10) Possessory suit by landlord — Lease— Tenant can show that lease determined 

by sale. — In a possessory suit before a Mamlatdar, though it is not 
competent to a tenant to deny his landlord’s title at the date of his lease 
it is open to him to 6how thac it has since determined, e.g., by a sale to 
him by the landlord, in which case the tenant no longer holds under a 
title derived from the landlord. VEDU v. NlLKANTH, 22 B. 428 

(11) Yearly tenancy— Notice to quit— Notice to make a fresh agreement with the 

landlord or to quit at the end of the year— Sufficient notice. — On the 28th 
September, 1891, the plaintiff gave defendants, who held hi 9 land as 
annual tenants, a notice in the following terms : — 

“.Therefore, within two days from the receipt of this notice, meet us, increase 
the rent and give us a legal writing, or in default, on the 3lst Maroh 
1892, we shall keep present two good men and take full possession of the 
said laud with all trees, &c. p on that day, and no contention of yours in 
that matter will avail ; and if you raise a contention we shall have 
recourse to a regular suit to obtain possession, and you will be responsible 
&c.” * 


Held , that the notice was a good and valid notioe to terminate the tenaDov 
KIKABHAI v. KALU, 22 B. 241 ’ ’ 

(12) See ADVERSE POSSESSION, 21 B. 509. 

(13) See HINDU Law (WIDOW), 21 B. 749. 


Lease. 

(1) Widow — Powers of management— Lease granted by the widow for long term 

of years — Lease voidable on tfa6 widow’s death, but not ipso facto void 

Suit by heir to recover property from lessee six years after widow’s death 
— Compensation for tenants’ improvements — Lying by — Landlord and 
tenant— Hindu law See HINDU LAW (WIDOW), 21 B. 749. 

(2) See Executor, 22 B. l. 

(3) See Insolvency, 22 B. 017. 

(4) See Landlord and tenant, 21 B. 195, 811; 22 B. 428. 
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Lease— (Coneludtd) . 

(5) See LIMITATION ACT (XV OF 1877), 22 B. 893. 
(G) See Mamlatdar, 21 B. 738. 

Leave of Court. 

See Practice. 21 B. 784. 

Leave to appeal. 

(1) See PAUPER, 22 B. 849. 

(2) See PRIVY COUNCIL, 22 B. 528. 

Legal Representatives. 

See Execution of decree, 21 B. 424. 

Legislative Council. 

See PENAL Code (ACT XLV OF 1860), 22 B. 112. 


Letters of Administration. 

( 1 ) See Limitation, 21 B. 580. 

(2) See Practice, 22 B. 261. 

Letters Patent, 1865. 

(1) Cl. 12 — Suit for land— Foreolosure suit — Transfer of Property Act (IV of 1882), 

s. 85— Parties to suit— Practice— Procedure — Jurisdiction— See JURIS- 
DICTION, 22 B. 701. 

(2) Cl. 13— See CIV. PRO. CODE (ACT XIV OF 1882), 22 B. 778. 

(3) Cl. 15— See HINDU LAW (PARTITION), 22 B. 922. 

(4) Cl. 15, Slat. 24 and 25 Viet., C. 104, Appeal from an order of a single 

Judge of the High Court in the exercise of the Court’s revi9ionaI or extra- 
ordinary jurisdiction — Appeal — See PRACTICE, 22 B. 891. 

(5) 01. 18-See INSOLVENCY. 21 B. 405. 

Life Estate. 

See Hindu Law (Will), 22 B. 409. 


Limitation, 

(1) Adverse possession — Hindu law — Widow — Daughter Custom, proof of 

Exclusion of women from succession— Gohel Girassias High Court- 
Second appeal — Interference in second appeal with findings of faot based 
on wrong views of law — See HINDU LAW (WIDOW), 21 B. 110. 

(2) Landlord and tenant — Inamdar — Permanent tenant — Notice to pay enhanoed 

rent or quit the land— Denial of landlord’s right to enhance rent— Suit to 
recover enhanced root — Limitation Aot (XV of 1877), s. 23 See LAN 
lord and Tenant, 21 B. 394. 

(3) Limitation Act (XV 0 / 1877), s. 5— Sufficient cause— Appeal— Time for pre- 

senting appeal— Appeal to wrong Court.— The presentation of an appeal to 
a wrong Court under a bona fide mistake may 1 b ® T 

within the meaning of s. 5 of the Limitation Act (XV of 1877). DADABHAI 


v. MANEKSHA, 21 B. 552 '•* 

(4) Limitation Act (XV of 1877), a. 19— Acknowledgment— Stamp Act l of 1879 

sch. I, art. 1. and s. 34— Evidence .— An acknowledgment of a debt coming 
under art. 1, sch. I, of the Stamp Act I of 1879 cannot, if unstamped, be 
given in evidence for any purpose including the purpose of p 

tion. MUUI La LA V. Lingo Makaji, 21 B. 201 (F.BJ-OhiW*-. S.C. 

C.R. 482 ^ _ "* 

(5) Limitation Act (XV 0 / 1877), s. 19 and sch. II, art. 179 ( 4 )-Decr 5 e--Ex«fC^ 

tion— Payment of bhatta for the issue of the sale proclamation 

of execution-Payment of process-fee-Payvient of part 

debt — Acknowledgment of liability by judgment- debtor s v}eader. To 

satisfy the requirements of art. 179 (4) of sch. II of the “tion Aot 

(XV of 1877), there must be an appliaation to the proper Court, and 

runs from the date of the application and not of the order 'made up ■ t. 

The application need not. however, necessarily be in ^ ^’i^require- 
law does not require a writing, an oral application satisfies ite require 
ments. Where an order made in aid of execution is of such a nature that 
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limitation — ( Continued ). 

the Court would not have made it without an application by the judgment- 
oroditor. it may be presumed that due application had been made for it. 

Quaire — Whether the payment of bhatta is sufficient proof of an application 
to the Court to take the step iD respect of whioh the bhatta is paid Mere 
payment of a process-fee under oiccumstance® from which no application 
oan be inferred, does not satisfy the requirements of the article. 

The payment of part of the judgment-debt by the judgment-debtor, with the 
acknowledgment of liability by his pleader, is sufficient, under the provi- 
sions of s. 19 of the Limitation Act (XV of 1877). to give a fresh period of 
limitation. TRIAIBAK v. KaSHINATH, 22 B. 722 

■(6) Limitation Act (XV of 1877), s. 22— Civ. Pro. Code (Act XIV of 1882), s. 27— 
Court sale — Benami purchase — Suit by benami purchaser — Addition of real 
purchaser ns co-plaintiff — Continuation of suit. — The plaintiff Ravji as 
owner of certain land brought this suit on the 31st January, 1894, for 
damages for lossol crops aad in respect of loss caused by the defendant’s 
obstructing him in cultivating the land. The dates of the causes of action 
set forth in the plaint were, respectively, the 12th September, 1891. tbel2th 
March. 1892, February, 1892 and 27th October, 1892. In the course of the 
proceedings, the defendant ascertained that Ravji was not the real owner 
of the land, but had purchased it and was holding it benami for his uncle. 
Ravji admitted that he had no interest in the laud. On the 30th March, 
1895, Ravji’s ujele applied to b9 made a party to the suit, and was there- 
upon added as second plaintiff The Subordinate Judge on the merits 
pissed a decree awarding damages to the second plaintiff. The defendant 
appealed, and in appeal for the first time objected that Ravji (plaintiff 
No. 1) being only a benamidar could not bring the suit iu his own name, 
and that the claim of the second plaintiff, or a large portion of it, was 
barred by limitation under s. 22 of the Limitation Aot (XV of 1877). The 
District Judge reversed the decree on the point of limitation and dismiss- 
ed the suit. On second appeal to the High Court, 

Held, that the lower appellate Court was wrong in dismissing tho suit, and 
that the appeal should bo heard on the merits. 

Per PARSONS, J. — That any defect there might have been in the suit as ori- 
ginally filed by the first plaintiff, who was only benamidar, had been 
cured by the Court acting under s. 27 of the Civ. Pro. Code (Act XIV of 
1882). 

Per RaNADE, J. — The first plaintiff as benami purchaser had full right to 
bring tho suit. If the true owner holds back, a docree against a benamidar 
owner would bind him as res judicata. The present suit was, therefore, 
properly instituted. Tho addition of the second plaintiff's name made no 
difference in the character of the suit. The defendant was estopped by 
his conduct iu the previous proceedings, carried oa between him and the 
first plaintiff for over seven years, from questioning his right to suo. The 
rights of the parties must, therefore, be dealt with on the footing that 
the first plaintiff had a right to bring this suit, and that he fully represent- 
ed in his own person all the rights of the second plaintiff, for whom he 
acted as agent all along. The joinder of plaintiff No. 2 on 30th Maroh, 
1895, did not, therefore, deprive plaintiff No. 1 of his rights or oreate a 
new period of limitation as held by the lower Court of appeal. RAVJI v. 
MAHADEV, 22 B. 672 

(7) Limitation Act (XV of 1877), s. 22— Suit by heirs of deceased Mahomedan — 
Suit originally filed, in lime by one heir — Another heir subsequently made 
oo-plaintiff beyond time, of limitation— Letters of administration obtained 
only by second plaintiff —Parties— Practice — Procedure.— The plaintiff as 
widow and heir of a Khoja Mahomedan sued on a promissory note dated 
2Lst October, 1892, passed by the defendant to her deceased husband. The 
suit was filed on the 9th October. 1895. Disputes subsequently arose 
between her and her father-in-law as to the succession to her husband’s pro- 
perty and she applied to the High Court for letters of administration. On 
the 9th September, 1896, the plaintiff’s father in-law, on bis application, 
was made a co plaintiff in the suit. Subsequently the plaintiffs oame to 
terms, and the widow withdrew her application for letters of administra- 
tion and her father-in-law applied for and obtained letters of administra- 
tion instead. On the 14th November, 1896, the suit oame on for hearing. 
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Limitation — ( Continued ) . 

The first plaintiff did not produce any letters of administration or certifi- 
cate under the Succession Certificate Act VII of 1889. The second plaintiff 
produced the letters of administration obtained by him. 

Held , that the suit was barred by s. 22 of the Limitation Act (XV of 
1877). When the second plaintiff was added as a party, the suit was barred 
as against him. If the letters of administration had been obtained by the 
plaintiff Fatmabai, her suit would not have been barred, and the Court 
could have pissed a decree in her favour. 

Section 22 of the Limitation Aot (XV of 1877) in terms applies as well to 
plaiotiffs suing in their representative capacity as in their personal 
capacity. 

Held, also, that the second plaintiff was properly joined as party plaintiff. 
When one or more heirs sue, there is do objection to joining all to make 
the representation complete. FATMABAI v. PlRBHAI, 21 B. 580 = Chitty’s 
S.C.G.R. 527 

(8) Limitation Act (XV of 1877), s. 28 and art. 144 — Adverse possession — Adverse 

possession of partial interest (e.g., a tenant’s) in land — Title by adverse 
possession asserted by a plaintiff against the true owner as well as alleged 
as a defeuce— See ADVERSE POSSESSION, 21 B. 509. 

(9) Limitation Act (XV of 1877), soh. II, arts. 118 and 141 —Reversioner — Right 

accruing after the death of widow — Adoption— Invalid adoption by widow 
— Suit by reversioner after widow’s death — See HINDU LAW (REVER- 
SIONER), 21 B. 376. 

(10) Limitation Act (XV of 1877), sch. II, art. 127 — Partition suit — See PRAC- 

TICE. 21 B. 325. 

(11) Limitation Act (XV of 1877), art. 141— Will — Dharam — Gift to dharam— 

Charity — Reversioner — Limitation applicable to reversioner — See HINDU 
LAW (WILL), 21 B. 646. 

(12) Limitation Act (XV of 1877), sch. II, art. 179 — Decree — Appeal against part 

of decree only — Appeal dismissed — Execution— Application for execution 
of original decree — Time rum from date of appellate decree. — On the 26th 
June, 1891, in a suit against seven persons who were members of a Maho- 
medan family, the plaintiff obtained a decree on a mortgage. The decree 
directed the sale of %% of the mortgaged property, but it exonerated 
from liability the share of a female member (defendant No. 2) of the 
family, whicu was fa o( the whole estate. The plaintiff appealed as to the 
fa share ODly. He made all the defendants respondents to the appeal, 
but the name of the first defendant was afterwards struck out, as he could 
not be served with notice. His interests, however, were identical with 
those of defendants Nos. 3 to 7. On the 30th July, 1892, the plaintiff’s 
appeal was dismissed. On the 3rd July, 1895, the plaintiff applied for 
execution of the original decree. The defendants contended that as the 
appeal related only to that part of the decree which related to the fa share 
of the second defendant, the rest of the deoree wag unaffected by the 
appeal, and that consequently the plaintiff’s application for execution of 
that decree was barred under art. 179 of the Limitation Aot (XV of 
1877), not having been made within three years from the 26th June, 1891. 

Held, that the application was not barred. The date of the appellate decree, 
and not that of the original decree, was the date from which limitation 
began to run. 

Per PARSONS, J. — The word “appeal” in art 179 does not mean only 
an appeal against the whole deoree and by which the whole decree is 
imperilled ; it means any appeal by any party. 

Per RANADE, J.— Except in the oase where a nominally single decree 
awards separate reliefs against separate defendants, the words of art. 179 
must be construed in their natural sense as permitting an extension of 
limitation where an appeal is preferred and is not withdrawn. ABDUL 
RAHIMAN v. MAIDIN SAIBA, 22 B. 500 

(13) Limitation Act (XV of 1877), sch. II. art. 179, cl. 4— Execution of decree 

— Application by decree-holder for leave to bid at the auction sale— Step *n 
aid of execution. — An application by a decree-holder for leave to bid at the 
sale of his judgment-debtor’s immoveable property is an application to 
the Court to take a step in aid of execution of the deoree and falls within 
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fche words of art. 179, ol. 4 of the Limitation Aot (XV of 1877), 
VlNAYAKRAO GOPAL DESHMUKH V. VlNAYAK KRISHNA, 21 B. 331 ... 

(U) Limitation Act (XV of mV, sch. II, art. 179, cl. 4- Instalment decree- 
Execution— -Oral application by judgment-creditor for payment of money 
paid into Court— Step in aid of execution. — An application by a judgment- 
creditor for the payment to him of money which has been paid into Court 
on his account in execution of his decree is an application to the Court 
to take a step in aid of execution of the decree within the meaning of 
art. 179 of soh. II ol the Limitation Act (XV of 1877). BAPOCHAND v 
MUGUTRAO, 22 B. 340 

(15) Resumption— Land granted with condition of service — Land granted as 

remuneration for service— Service attached to grant of hereditary office — 
Adverse possession.— See RESUMPTION, 22 B. 422. 

(16) See CIV. Pro. CODE (ACT XIV OF 1882), 2l B. 122. 392; 22 B. 783. 

(17) See Divorce. 22 B. 612. 

(18) See Execution of Decree, 21 B. 424. 

(19) See Hindu Law (Will), 21 B. 709. 

(20) See LIMITATION ACT (XV OF 1877). 21 B. 159 ; 22 B. 83. 846, 893, 998. 

(21) See Municipality, 22 B. 283. 

(22) See PRACTICE, 21 B. 576. 

(23) See TRUSTEE, 22 B. 216, 

Limitation Act (XIV of 1859). 

(1) 8ee VATAN, 22 B. 669. 

(2) 8. 1, ol. 6 -See LAND ACQUISITION ACT (X OF 1870), 22 B. 802. 

Limitation Act (IX of 1871). 

(1) See VATAN, 22 B. 669. 

(2) Sch. II, art. 19 -See LAND ACQUISITION ACT (X OF 1870), 22 B. 802. 

(3) Art. 129— See LIMITATION ACT (XV OF 1877), 21 B. 159. 

(4) Art. 167, ol. 4— See Limitation, 22 B. 340. 
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(1) S. 5— See LIMITATION, 21 B. 652. 

(2) 8. 5, and sch. IT, arts. 152 and 170— See PAUPER, 22 B. 849. 

(3) 8. 19— See LIMITATION, 21 B. 201. 

(4) S. 19 and soh. II, art. 179 (4)- See LIMITATION, 22 B. 722. 

(5) S. 22— See LIMITATION, 21 B. 580 ; 22 B. 672. 

(6) 8. 23— See LANDLORD AND TENANT. 21 B. 394. 

(7) S. 28, sch. If, art. 47 — Dismissal of suit by Mamlatdar— Ejectment suit —Title 

—Ejectment — Proof of title — Inference of title from acts of Ownership- 
Finding of lower Court on euoh question — Mixed question of law and faot 
—Second appeal- High Court’s power to interfere — Mamlatdars’ Aot 
(Bom. Act III of 1876), s. 13— See EJECTMENT, 21 B. 91. 

(8) 8. 28, sch. II, art. 179, ol. 4— See LIMITATION, 21 B. 331. 

(9) Sch. II, art. II— See CIV. PRO. CODE (ACT XIV OF 1882), 22 B. 640, 675. 

(10) Art. 17— See LAND ACQUISITION ACT (X OF 1870), 22 B. 802. 

(11) Art. 62— See VATAN, 22 B. 669. 

(12) Art . 85 - Mutual account - Test of mutuality— Shifting balance not a decisive 

test.— The dealings between the plaintiff and defendant consisted of loans 
from one to the other. Interest was charged on suoh loans. The parties 
were, besides, partners in certain transactions, and the shares of profit 
and loss falling to eaoh partner’s share were debited and credited in their 
accounts. The dealings lasted from 1884 to 1890. In 1892, the plaintiff 
sued to recover the balance due to him in respeot of all these dealings. 
The defendant pleaded ( inter alia ) that the suit was barred by limitation, * 

Held, that the aooonnt was a mutual, open and current account within the 
meaning of art. 85 of the Limitation Act (XV of 1877), and that the suit 
was not barred by limitation. The faot that in suoh an aooonnt the 
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balance isa shifting balance, sometimes in favour of one party and some- 
times in favour of the o^her, though valuable as an index of the nature of 
the dealings, is not always decisive as to the nature of the account. 

The dealings to be “mutual” must be transactions on eaoh side creating 
independent obligations on tne other, and not merely oreating obligations 
on one side, and the other side being merely discharges of these obligations. 
GANESH v. GYANU, 22 B. 606 

(13) Arts. 91, 144 -See EXECUTOR, 22 B. 1. 

(14) Arts. 118 and 140 —Limitation Act (IX of 1871), sch. IT, art. 129 — Suit by 

devis es to recover possession of property devised by will — Prayer to declare 
alloyed aioption invalid— Limitation. — A suit by a devisee to recover 
poss'g'ion of immoveable property and to have an alleged adoption (on 
the strength of which tbe defendant is in possession) set aside, not being 
one merely to obtain a declaration, is governed by art. 140 of tbe Limita- 
tion Act (XV of 1877). To such a suit art. 118 does not apply, as the 
prayer for declaration is subservient or auxiliary only to the prayer for 
possession. FANNYAMMA v. RlANJAYA, 21 B. 159 

(15) Arts. 118 and 141— See HINDU LAW (REVERSIONER), 21 B. 376. 

(16) Art l?0-Seo PARSIS, 22 B. 430. 

(17) Art. 127— See PRACTICE. 21 B. 325. 

(18) Art. Vd2— Mortgage— Interest— Interest a charge — Construction. — Where a 

mortgage- bond stipulated that interest at a certain rate should be paid 
annually and there wore ao words limiting this liability to the time fixed 
for the payment o( the principal, and where it appeared from the evidence 
that interest had been paid for several years after the due date, 

Held, that the interest was a charge on the property and that the claim for 
interest foil under art. 132 of the Limitation Act (XV of 1877). MANAGER 
VlTHOBA V. VlGNESH WAR, 22 B. 107 

(19) Art. 132 — Unpaid purchase-money— Suit to recover themoney from thevendee 

personally and from the property sold — Personal remedy— Limitation . — 
Unpaid purchase money is a charge on the property in the possession of. 
tbe vendee, and a suit to enforce it against the property so charged falls 
under art. 132 of the Limitation Act (XV of 1877). But the artiole does 
not extend the time allowed otherwise under the Act to claims to recover 
the money from the defaulter personally or his other property. The 
limitation for the personal remedy is three years under art. ill. 

Where certain land was sold and possession given to the vendee in 1890, and 
a suit wa9 brought in 1895 to recover the unpaid purchase-money from 
tho vendee personally as well as from tho property sold, 

Held that the personal claim was time-barred. CHUNIDAD v. BAI JETHI, 
22 B 846 

(20) Art. 134 — Purchaser for value — Mortgage —Mortgage in 1842 —Subsequent 

mortgage in 1872 by mortgagee representing h'mself to be owner — Decree 
on second mortgage— Sale in execution — Purchaser at auction sale— Right 
of original moitgagor in 1992 to redeem mortgaged property. — In 1842 
Andoji, the grandfather of the plaintiS. mortgaged the land in question 
to one Manekchand with possession. Oa 9th May, 1872, Manekchand’s 
son Lakhmichand, who was then still in possession, representing himself 
to be the owner mortgaged the property with possession to Tuljaram, 
(defendant No. 2) and Sarupohand, the grandfather of Lakhmichand 

Gulabchaod (defendant No. 3). These defendants 9ued upon their mort- 
gage of May, 1872, and obtained a decree aod sold the property in 1881 
in execution, purchasing it themselves. Defendant No. 3 subsequently 
sold his share to one Fulchand (defendant No. 4). In 1892, the plaintiff, 
who was the grandson of Andoji, the original mortgagor in 1842), sued the 
first defendant (the grandson of the original mortgagee Manekohand under 
the mortgage of 1842) for redemption, making Tuljaram and Lakhmi- 
oband and Fulchand (defendants Nos. 2, 3 and 4) party-defondants. 

The defendants contended that they were purchasers for value, and that the 
suit was barred by art. 134 of the Limitation Aot. 

Held , that the plaintiff was entitled to redeem. By the sale in 1981% 
interest of defendant No. 1 (grandson of original mortgagee under the 
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mortgage of 1842) became vested in defendants Nos. 2 and 3. The plaint- 

!?°° ud . lhen . h * v ® 'redeemed them on paying off the amount due under 
the mortgage of 1842, disregarding the mortgage of 9th May. 1872, alto- 
gether. But when the defendants Nos. 2 and 3 had held possession under 
that mortgage for twelve years tie., on 9th May. 1884) that mortgage, 
under art. 134 and s. 28 of the Limitation Aot, became a valid mortgage 
as regards the plaintiffs, and they could not after that date recover posses- 
sion without redeeming it also. The purchase by defendants Nos. 2 and 
d at the auction sale in 1881 could not avail them, as the present suit was 
brought within twelve years from that date. 


Though a mortgagee is a purchaser for value he is not an out-and-out pur- 
chaser. but only a purchaser sub viodo. He purchases a mortgagee’s 
interest in the land, viz., a right to hold the mortgaged property until the 
debt is paid. 


A mortgagee is pro tanto purobaser for value witbin tbe meaning of art. 134 
of the Limitation Act (XV of 1877). MALUJI v. Fakirchand, '22 B. 225 

(21) Art. 13 9— Landlord and tenant— Lease— Tenant overholding on expiration 
of lease— Nature of holding — Tenant by sufferance— Adverse possession — 
Limitation.— Semble— Under art. 139. sch. II of the Limitation Act iXVof 
1877) time begins to run against a landlord when the period of a fixed 
lease expires, when there is no evidence from which a fresh tenancy can 
be inferred, and not at some indeterminate date after that period. 

Where a tenant holds ever after the expiration of his lease without further 
agreement, such holding over, though by English law styled a tenancy by 
sufferance, is wrongful. Slight evidence, however, will suffice to change 
his positioa into that of a tenant-at-will. KANTHEPPA v. SHESHAPPA 
22 B. 893. 


(22) Art. 141— See HINDU LAW (WILL), 21 B. 616. 

(23) Art. 144— See ADVERSE POSSESSION, 21 B. 509. 

(24) Art. 148— See MORTGAGE (REDEMPTION). 21 B. 793. 

(25) Art. 151- See DIVORCE, 22 B. 612. 

(26) Art 179— See LIMITATION, 22 B. 500. 

(27) Art. 179— Avplication for execution of decree -Limitation. — An application 

for execution of decree was made in 1885. and the Beoond in 1891. The 
latter was at first allowed, but subsequently struck off for some default of 
the applicant. Tbe third application was made in 1093. 

Held, that the second application having been made at a time when it was 
barred by reason of the three years’ p9riod having been exceeded, the 
third was barred though presented within three years of the second, 

The phrase "in accordance with law” in art. 179 of the Limitation Act is 
adjectival not only to tbe words "to the proper Court for execution,” but 
also to the words " to take some step in exeoution.” BHAGWAN v. 
DHONDI, 22 B. 83 

(28) Art. HO— Decree partly in favour nf plaintiff and partly in favour of defend- 

ant— Application for execution by one party does not prevent limitation 
running against the other— Civ. Pro. Code \Ad XIV of 1882), &. 583. — A 
obtained a decree against B for possession and for Rs. 27 mesne profits. 
Jn execution be got possession. Oa appeal, however, tbe deoree was 
reversed so far as it ordered possession to be given to him, and the amount 
of mesne profits awarded to him was reduced to Rs. 13-8-0, The appel* 
late deoree was passed on the 6th June, 1889. 

On the 18bh December, 1891, the defendant B applied to be restored to pos- 
session. That application was dropped, and on the 24th September, 1895, 
he made a second application. Tnere had been nothing done in the inter- 
val except that ia 1892 and again in 1894 the plaintiff had applied for 
exeoution in respect of the Rs. 13-8-0 awarded to him. The lower Courts 
were of opinion that the application in 1895 by the defendant was not 
barred by limitation by reason of the plaintiff’s applications in 1892 and 
1894, which they held to be an acknowledgment by the plaintiff of the 
defendant’s right to exeonte his part of tbe deoree, 
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Held (reversing the order of the lower Court) that the defendant’s applica- 
tion was barred by limitation. The plaiotiS’s application in 1892 and 
1894 did not operate as an acknowledgment so a9 to prevent limitation. 

JEDDI SUBRAYA V. RAMRAO, 22 D. 998 ... 1249 

(29) Art. 179, cl. 4— See LIMITATION, 22 B. 340. 

Lingayets. 

(1) Marriage between members of different 9ects of Liogayets — Burden of proof 

of invalidity of marriage — Evidence — Hindu law — See HINDU LAW 
(Marriage), 22 b. 277. 

( 2 ) See Hindu Law (adoption), 21 B. 105. 

Liquidator. 

See Company, 21 B. 273. 

Lis Pendens. 

Mortgage-- Decree on mortgage — Sale of mortgaged land pending proceedings in 
execution of decree— See MORTGAGE (SALE), 22 3. 939. 

Local Government. 

See Insolvency, 21 B. 45. 

Loss. 

(1) See Bill of Lading, 22 B. 134. 

(2) See Contract. 22 B. 189. 

Lunatic 

Arrest of a lunatic in execution of a decree —Court’s power to order the arrest of 
a lunatic discretionary — Lunacy a good ground for disallowing application 
for his arrest— Civ. Pro. Code (Act XIV of 1882), s. 337-A — See CIV. PRO. 

CODE (ACT XIV OF 1882), 22 B. 961. 

Mahomedan Law. 

1. — Divorce. 

2 . — gift. 

3. — Inheritance. 

4 . — Maintenance. 

5. — Marriage. 

6. — Succession. 

7. — Widow. 

1 . — Divorce. 

Suit for nullity of marriage— Suit by wife against husband— Costs of wife — 

Alimony — Maintenance — Suit between Mahomedans — Mahomedan law — 
Husband and wife— See HUSBAND AND WIFE, 21 B. 77. 

2,— Gift. 

Mooshaa — Gift of an undivided share — Gift of future revenues of villages. — Accord- 
ing to Mahomedan law a gift cannot oe made of anything to be produced 
in fuluro. although the means of its production may be in the possession 
of the donor. The subject of the gift must be aotually in existence at the 
time of its donation. 

A Mahomedan exoouted a deed of gift in favour of his wife, by which he agreed 
to give her and her heirs in perpetuity a sum of Rs. 4,000 per annum out 
of his undivided share in oertain jaghir villages whioh he had inherited 
from his father. 

Held, that the gift was invalid, as it was a gift in effect of a portion of the 
future revenues of the villages to the extent of Rs. 4,000 per annum. 
amtul Nissa v. Mir Nurudin, 22 B. 489 — w 

3.— Inheritance. 

Bombay Act V of 1886, s. 2— Retrospective effect— Vatan—Vatan becoming the 
property of widow and daughter — Heirs — See Vatan, 21 B. 118. 

4.— Maintenance. 

Hasband and wife— Divoroe— Suit for nullity of marriage-Suit by wife against 
husband— Costs of wife— Alimony— Suit between Mahomedans bee 

Husband and wife, 21 B. 77. 
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Mahomedan Law— 5,— Marriage. 

See Husband and Wife, 21 B. 77. 

* 6.— Succession. 

Bee VATAN, 21 B. 118. 

7. — Widow. 

See VATAN, 21 B. 118. 

Mamlatdar. 

(1) Civ. Pro. Code (Act XIV of 1882),. s. 622— Practice — Procedure — Execution 

~“^ 0cree— '^ ls P n89ass i° n a third person uota party to suit — Jurisdiction 
01 Mamlatdar— Remedy of person so dispossessed — See EXECUTION OF 
Decree, 21 B. 775. 

(2) Jurisdiction— Civ. Pro. Code (Act XIV of 1882). s. 622— High Court, inter- 

ference by— 8ee CIV. PRO. CODE (ACT XIV OF 1882), 21 B. 731, 

(3) Jurisdiction— Head karkun takinq temporary charqe of office of Mamlatdar — 

Decree made by him— Mamlatdar s' Courts Act'ABom. ActlU of 1876), 5. 3 (1) 
— Bombay Land Revenue Cede (Bom. Act V of 1879), 5. 15.— A karkun 
taking temporary charge of the office during the absence of the Mamlatdar 
on casual leave is Dot a Revenue officer ordinarily exeroising the powers of 
a Mamlatdar within the meaning of a. 3 (1) of tbe Mamlatdars’ Courts Act 
(Bombay Act III of 1876). He is an officer exercising on an extraordinary 
occasion some such powers under tbe Bombay Land Revenue Code 
(Bombay Act V of 1879), 9. 15. Therefore a decree passed by him in a 
possessory suit is a decree made by an unauthorized person purporting to 
exercise a jurisdiction which no competent authority had conferred upon 
him. NlNGAPA v. DODAPA. 21 B. 585 

(4) Jurisdiction— Lease— Death of lessee during the term— Possessory suit against 

lessee's heirs after the determination of the term. — If heirs succeed to their 
fathers’ right under a lease, the jurisdiction of the Mamlatdar in a suit for 
possession arises on the determination of that leaso against such heirs as 
though the original tenant were then alive. AMARCHAND v. SA VALYA 21 
B. 738 

(6) Jurisdiction— Remedy as between joint owners. — In execution of the decree 
obtained in 1886 in a Civil Court the plaintiff and tbe defendants were put 
into joint possession of certain land. The plaintiff subsequently brought 
this 6Uit in the Mamlatdar’s Court to recover possession of tbe said land, 
alleging that the defendants by taking coooauuts from trees standiug there- 
on bad dispossessed bim of tbe said land otherwise than by due course of 
law. The Mamlatdar held that the plaintiff had been thereby dispossessed, 
and passed a decree ordering the defendants to deliver up possession of the 
land to the plaiutiff, together with the trees growing thereon. 

Held, that the Mamlatdar had no jurisdiction to pass the decree. The Civil 
Court had passed a decree giving the parties joint possession of tbe land, 
and tbe Mamlatdar had no jurisdiction to override that decision and to 
place the plaintiff iu exclusive possession By the deoree of the Civil 
Court they were determined to be joint owners, and the remedy in case of 
uuequal possession or taking of produce was a suit for an account or for 
partition. BHAU v. Dade XRI8HNAJI, 21 B. 777 

(6) Mamlatdars ’ Act (Bom. Ad III o/1876), s 8— Suit for possession— Parties — 
Tenants of defendant proper parties to suit— Practice— Procedure.— Defend- 
ant No. 1 having obtained a decree against the plaintiffs for possession of 
certain land in the Mamlatdar’s Court leased the land to defendants 
Nos. 2 and 3. Shortly afterwards tbe Mamlatdar’s deoree was reversed by 
tbe High Court on the plaintiffs’ application. Thereupon tbe plaintiffs 
sued tbe first defendant and his tenants (defendants Nos. 2 and 3), who 
were in actual possession, to recover the land. The Mamlatdar rejected 
the plaint, bolding that there was a misjoinder of causes of action, one suit 
beiDg brought agaiDst different persons for different oauses of action arising 
at different times. 

Reid, that the Mamlatdar should aooept the plaint and hear the suit on its 
merits. The defendant, who had obtained possession under a deoree which 
had been reversed, could not improve his position by letting third parties 
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into posse c sioo as his tenants. They stood in the shoes of their lessor and 
were jointly liable with him to be ousted by proceedings taken in the 
Mamlatdar’s Court. ANTU v- VISHNU, 22 B. 630 ... 1002 

(7) See Ejectment, 2l B. 91. 

(8) See MINOR, 21 B. 88. 

Management. 

See Trust, 21 B. 556. 

Manager. • 

(!) Joint family — Family debt— Liability of family property — Decree against a 
manager — Execution sale- Auction-purchaser— Hindu law — See HINDU 
Law (Joint Family), 21 B. 616. 

(2) 01 temple— Trustees— Removal of trustees— Trustees misapplying funds by 

mistake — Jurisdiction of Courts in India — Code of Civil Procedure (Aot 
XIV ol 1882), s. 539 — Scheme of management of Hindu temple, form of 
— Religious endowment— 8ee HINDU LAW tRELIGIOUS ENDOW- 
MENTS), 22 B. 493. 

(3) See Company, 21 B. 273. 

(4) See Co-sharers, 21 B. 154. 

(5) See Hindu Law (Joint Family), 21 B. 616, 

Marriage. 

See Par sis, 22 B. 430. 


Mayukha. 

Hindu law — Widow — Widow’s power to dispose of moveables bequeathed to her 
by her husband— See Hindu Law (WILL), 21 B. 170. 

Minor. 

(1) Estoppel— Fraud — Fraudulent representation by minor that he was of age — 

Contract by minor. — A minor representing himself to be of full age sold 
certain property to A. and executed a registered deed of sale. The deed 
contained a recital that he was twenty-two years of age : 

Held, in a suit by him to set aside the sale on the ground of his minority, 
that he was estopped. GANESH LaLa v. BaPU, 21 B. 199 

(2) Guardian— Minor residing in England— Jurisdiction of High Court — Where 

a mother residing at Poona the widow of a deceased European inhabitant 
of Poona, applied to be appointed guardian of her three minor children (two 
of whom were residing with her, and the third, a girl of the age of sixteen 
years, was residing in England), and to have certain payments made to 
her out of the estate of their deceased father on their account, and to have 
certain powers over their persons given to her and to have the costs of the 
application paid out of the shares of the said three minor obildrcn in the 
hands of tbe Administrator-General of Bombay, the Court made the order 
applied for. In re MEAKIN, 21 B. 137 

(3) Minority, period of, where guardian has once been appointed although no 

longer in existence— Indian Majority Act (IX of 1675), $. 3 — Guardianand 
Wards Act VIII of 1890, s- 52.— The defendant was sued upon a pro- 
missory uote executed by him on the 24th August. 1892, he being at that 
time 19 years of age. Eight years previously, viz., on the 4th March, 
1884, a guardian of hi9 person and property had been appointed by an 
order of the High Court, but the guardian had been discharged on the 
25th June, 1892, and at the time of the execution of the Dote sued on 
there was no guardian in existence either of his person or property. 

Held , that having regard to the provisions of 8. 3 of the Indian Majority 
Act, IX of 1875. the defendant was still a minor at tbe date of the note. 
GORDHANDAS v. HARIVALUBHDAS, 21 B. 281 = Chitty’s S.O.O.R. 514 ... 

(4) Minor sons represented by their mother and guardian on reoord— Guardian-— 

Purchase of judgment-debtor’s interest by decree-holder — Subsequent suit 
by sons to recovor the property — Civ. Pro. Code (Act VIII of 1859), s. 210 
— Exeoution — Decree — Death of the judgment-debtor leaving minor sons 
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--Widow io possession — Sons not parties to the exeoution proceedings— 

bale in execution after judgment-debtor’s death — See EXECUTION OF 
DECREE, 21 B. 539. 

(5) Swii! by minor in Mamlatdars' Court lor possession- Mamlatdars' Act (Bom. 
Act III of 1876) Civ. Pro. Code ( Act XIV of 1882).— A minor may sue 
for possession in the Mamlatdars’ Court by his next friend, although the 
Mamlatdars ’ Act (Bom. Act III of 1876) makes no provision for suoh a 
suit. DATTATRAYA v. VAMAN, 21 B. 88 

Mischief. 

(1) See Crim, Pro Code (ACT X OF 1882), 22 B. 889. 

(2) See PENAL CODE (ACT XLV OF I860), 21 B. 536. 

Misdirection. 

See Privy Council, 22 B. 528. 


Mooshaa. 

See Mafomedan Law (Gift), 22 b. 489. 

Mortgage. 

1. — General. 

2. — AX’PORTIONMENT. 

3. — Equitable. 

4. — EQUITY OF REDEMPTION. 

5. — Foreclosure. 

6— Marshalling. 

7. — Redemption. 

8. — Sale. 

9. — Simple. 

10. — Tacking. 

# 

— ■ I . — General. 

(1) Change of name in Government records— Morf gage or sale— Subsequent 

agreement to retransfer land in Government records on payment of debt — 
Document creating a right in land— Registration — Registration Aot III of 
1877— 8ee REGISTRATION, 21 B. 704. 

(2) Interest — Interest a charge— Construction— Limitation Act (XV of 1877), 

sch. II, art. 132. — Seek LIMITATION ACT (XV OF 1877), 22 B. 107. 

(3) Mortgage-debt payable by instalments — Money decree obtained by mortgagee , 

for tv )0 instalments — Execution — Sale of mot tgaged property in execution of 
money decree for such instalments without notice by mortgagee of lien for 
future instalments — Property sold free of incumbrances — Civ. Pro, Code 
( Act XIV cf 1862), ss. 237 and 287.— The effect of ss. 237 and 287 of the 
Civ. Pro. Code (Act XIV of ie82i plainly is to impose a duty on the per- 
son Applying for execution to disclose to the Court bis own lien (which he 
must know of) in his application for sale, and on the Court the duty of 
specifying tbo same in the proclamation. 

Where, therefore, in execution of a simple money-decree obtained for some 
of the instalments due on his mortgage- bond a mortgagee brought to sale 
the property which he held in mortgage, but in his application for execu- 
tion did not mention his lien on the property for the instalments that 
were still to fall due. 

Held, that the purchaser, if be supposed that he was purchasing the full 
proprietary title, purchased the property free of the mortgagee's lien. 
RAMCHANDRA v. JAIRAM, 22 B. 686 ... 1040 

(4) Mortgage or sale— Test of mortgage — Practice — Pi ocedure— Finding on 

unnecessary issue between co- defendants— Res judicata. — In an instru- 
ment dated the 30th June, 1886, styled a sale-deed, it was recited that in 
consideration of Rs. 2,500 certain specified properties (already mortgaged 
to the so-called vendees »Dd in their possession) were "given in sale ” to 
them and were to be enjoyed by them for ten years in any manner they 
liked. At the expiration of that time the vendors were to pay the 
Rs. 2.600 and take back the property. In 1893 the plaintiff (a son of the 
so-called vendor) brought this suit treating the above instrument as a 
mortgage and praying for redemption. The main question in the suit was 
whether the instrument sued on was a mortgage or a deed of sale with the 
option of re-purchase after ten years. 
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Held, that the instrument was a mortgage. The test was whether after the 
execution of the deed there continued to be a debt from the so-called 
vendors to the vendee, or whether the pre-existing debt became extinguish- 
ed on the execution of the deed. 

A finding between co-defendants unnecessary for the determination of the 
suit, or the rights of the parties involved in the suit, is not res judicata, 

BAPU v. BHAVANI, 22 B. 245 ... 746 

(5) Sale — Conditions for re-purchase. — The plaintiffs sued to redeem an 
alleged mortgage made in 1923 by their ancestor to the ancestor of the 
defendant. The alleged mortgage recited a previous mortgage under 
which the mortgagee Gopal Gokhale was in possession, and it stated that 
a sale had been contemplated, but the parties could Dot agree as to price, 
but that they bad now settled it at Rs. 125 and the amount due on the 
mortgage at Rs. 200, aud that the following arrangement was come to, viz-, 
that if within four years the mortgagor paid Rs. 125 with interest, he 
should get back the land ; if not, that the land should be the absolute 
property of Gokhale. 

Held, that this was not a mortgage but a sale. It was an agreement which 
put an end to the previously existing mortgage. A mere stipulation 
for re-purohase does not make a transaction a mortgage. To make a 
mortgage there must be a debt, and here there was no debt, nor was the 
property here convened as security. VASUDEV v. BHacj, 21 B. 528 ... 351 

(6) See act V of 1879 (Bombay Land Revenue Code). 22 B. 271. 

(7) Bee ACT XVII OF 1879 (DEKKBAN AGRICULTURISTS’ RELIEF), 22 B. 520, 

788. 

(8) See DaMDUPAT, 21 B. 38. 

(9) See HINDU Law (Joint Family), 22 B. 825. 

(10) See INTEREST. 22 B. 86. 

(11) See Transfer of Property act (IV of 1882), 22 B. 761. 

2.— Apportionment. 

(1) Marshalling — Marshalling of securities — Apportionment — Mortgage 

Subsequent mortgage to another person of part of the mortgaged property— 

Notice to puisne incumbrancer — Transfer of Property Act (IV of 1882) 

See Mortgage (Marshalling), 22 B. 304. 

(2) Of mortgage- debt — Question of apportionment first raised in second appeal 

— Practice. — A plaintiff, who had purchased part of certain mortgaged 
property and sued for possession, obtained a decree ordering that he should 
get possession on payment of the whole mortgage-debt. He did not in the 
lower Courts ask that the mortgage-debt should be apportioned, but did 
to in second appeal to the High Court. Under the circumstances the 
High Court refused to interfere with the decree. The plaintiff had a 
remedy by suit for contribution. YADAO BABAJIv. AMBO, 21 B. 567... 

(3) See Mortgage (Redemption), 21 B. 544, 619. 

3. — Equitable. 

Payment of mortgage-debt] by third person at request of mortgagor Deposit of 
mortgage-deed and documents of title with such third person at request of 
mortgagor — Effect of transaction — Equitable mortgage by deposit— Costs— 

Appeal as to costs-- The first defendant held a mortgage as a security for a 
loan of Rs. 350. On the 23rd June, 1893, the mortgagors themselves 
paid him the interest due ou the mortgage and on tho same day at the 
request of the mortgagors the plaintiff paid him the principal sum o 
Rs. 350, which payment was endorsed-’upon the mortgage-deed. The deed 
so endorsed together with another document of title was thereupon hand- 
ed over to the plaintiff by direction of the mortgagors. The plaintiff sub- 
sequently brought this suit, alleging that the defendant had agreed to 
assign over the mortgage to bim and praying that be might be ordered to 
execute a transfer. The lower Court found that there was no agreement 
to assign the mortgage, but; that the plaintiff was, under the oitcum- 
stancos. entitled to have an assignment executed to him by the defendant. 

It. however, ordered the plaintiff to pay tbe defendant a costs of 
of opinion that the defendant had been justified in refusing .to execute a 

transfer. 
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On appeal by the plaintiff, 

Held, that tbe plaintiff was not entitled to an assignment of the mortgage 
from the defendant. If he had been so entitled he ought not to have 
been ordered to pay tbe defendant’s costs. But 

field, also, dismissing the appeal, that the plaintiff had no right of suit 
against the defenda nt. The defendant’3 mortgage was at an eod. It was 
paid off, and nothing remained for the defendant to do but to re-transfer 
tbe property to the mortgagors or to such person as they should direct ; 
but as there was no contract or privity between the defendant and the 
plaintiff, the latter could enforce no right against the defendant. His 
remedy was against tbe mortgagors. When the defenlant at the request 
of the mortgagors handed over the endorsed mortgage-deed and the other 
document of title to the plaintiff, a new mortgage, viz., an equitable mort- 
gage by deposit of title-deeds, was effected by the mortgagors in favour of 
the plaintiff, What rights that deposit gave against the mortgagors, 
depended on the agreement between them. 

The law as to the right of appeal on a question of costs is correctly laid down 
in tbe judgment in 16 B. 676. KHUSHAL v. PUNAMCHAND, 2'J B. 164 ... 

— 4.- Equity of Redemption. 

(1) Execution— Attachment of equity of redemption — Civ. Pro. Code {Act XIV 

of 1882), ss. 266 and 274 — Transfir of Property Act (IV of 1882), s. 60. — 
The equity of redemption of the mortgagor is immoveable properly, and 
i?, as such, liable to be attached and sold in exeoution of a decree under 
s. 266 of tho Civ. Pro. Code (Act XIV of 1882). Its attachment can be 
effected under s. 274 of tbe Code by an order prohibiting the judgment- 
debtor from dealing with it io any way and ail persons from receiving it, 
such order being proclaimed and notified as therein directed. Parash- 
RAM HARLAL v. GOV1ND GaNESH, 21 B. 226 

(2) See Mortgage (Redemption), 21 B. 306, 793, 

5.— Foreclosure. 

See Jurisdiction, 22 B. 701. 

6.— Marshalling. 

Subsequent mortgage to another person of part of the mortgaged property— Notice to 
puisne incumbrancer— Transfer of Property Act (IV of 1882) — Marshalling 
of securities —Apportionment. — Defendants Noe. 1 and 2 mortgaged three 
properties, viz., A, B and C, to the plaintiff and afterwards mortgaged one 
of them (A) only to one Pranjivao. Subsequently tbe plaintiff obtained a 
money-decree against defendants Nos. 1 and 2 in respect of another debt, 
and in execution attached and sold their equity of redemption in C and 
purchased it himself, thus becoming full owner of C, which he then sold to 
another person for Rs. 100. 

Franjivan sued on his mortgage and obtained a decree, and in execution 
property A was sold to defendant No. 3. Subsequently tbe plainliff sued 
to recover bis debt bv the sale of properties A and B only. Defendant 
No. 3 claimed that tbe securities should be marshalled and that the debt 
should be apportioned, and that property O should bear ils proportion of 
tbe deb'. 

Held, that the third defendan' was cotitled to have the debt apportioned, and 
that properly C should bear its proportion of the debt. When tbe plaintiff 
purchased the equity of redemption in Che purchased it subject Co its 
due proportion of the mortgage-debt due to himself. On his purchase the 
debt to that extent ceased to exist, and tbe debt due to him on his mort- 
gage was reduced by that amount. The proportion of the debt thus wiped 
out depended on the proportion of the value of property C to tbe rest of the 
mortgaged property. 

Held, also, that tbe third defendant had a right to have the securities 
marshalled. That right extends to a purchaser aDd is not confined to a 
puisne incumbrancer. 

Held also that the faot that tho third defendant bad notice of tbe plaintiff’s 
mortgage did not affect bis right to have tbe securities marshalled. The 
Question of notice was immaterial prior to tbe passing of tbe Transfer of 
Property Act (IV of 1882). LAKHMIDA8 v. JAMNADA8, 22 B. 304 (F.B.) 
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(1) Decree for redemption ivithin six months — Expiration of six months without 

payment - Application after expiration of six months to extend the time for 
redemption — Practice — Procedure — Transfer of Property Act {IV of 1882), 
proviso to s. 93 — In redemption suits the original decree passed under 
s. 92 of the Transfer of Property Act (TV of 1882J is only in the nature of 
a decree nisi, and the order passed under s- 93 is in the nature of a decree 
absolute. 

Under the proviso to s. 93 of that Act an application to extend the time for 
redemption fixed by the original decree may be made at any time before 
the decree absolute is made. NANDRAM v. BABAJI, 22 B. 771 ... 1098 

(2) Mortgage by joint owner— Mortgagee becoming purchaser of part of mortgaged 

property— Redemption— Redemption of part of mortgaged property — Appor - 
tionment of mortgage-debt — Right of mortgagee to keep security entire — 

Right of purchaser of mortgagee's interest to sue for partition— Joint pos- 
session— Practice- — When a mortgagee acquires by purchase the interest 
of some of the mortgagors, he acquires only a right to sue for partition 
alter the redemption of the entire seourity has been effected. He must 
first surrender or restore the mortgage security and then urge wbat title 
he may have acquired by the purchase. 

The general rule is that a mortgagee has a right to insist that his security 
shall not be split up, but in the following cases there is no objection to do 
so and to rateably distribute the mortgage-debt : — 

(a) When the mortgagee does not insist on keeping the security entire. 

(6; When the original contract itself recites that the mortgagors join 
together in mortgaging their separate shares. . 

(c) Whon the mortgagee has himself split up the security, e g., wbeD be buys 
a portion of the mortgaged estate. In this case ho is estopped from seek- 
ing to throw the whole burden on that part of the property still mortgaged 
with bim. 

In 1872 the plaintiff’s father (Khushal) and brother (Bapu) mortgaged seven 
lots of land with possession to the father of defendants Nos. 1, 2 and 3. 

Four of these lots were sub-'equently sold to defendants Nos. 4 to 8 with 
the consent of the mortgagees, who continued in possession of the remain- 
ing three lots. In 1878 in execution of a decree. Bapu’s interest in these 
latter three lots was sold aud was purchased by defendants Nos. 1. 2 and 3. 

In 1889 the defendants Nos. 1, 2 and 3 sold these three lots to defendant 
No. 9. In 1891 the plaintiffs (sons and brothers of the original mort- 
gagors) sue! to redeem all the lands comprised in the mortgage of 1872. 

The first Court as to the first four lots hel 1 that defendants Nos. 4 to 8 had 
been in adverse possession of the first four lots for moro than twelve years 
and that as to them the suit was barred. As to the remaining three lots it 
passed a decree for redemption of the plaintiff’s three-fourths share of the 
lands and directed that on payment within six months by them of 
Rfl. 500 to defendant No. 9 (who stood in the place of defendants 
Nos. 1, 2 and 3) they should he putin possession of the lands jointly with 
defendant No. 9. In appeal the decree was confirmed as to the first four 
lots, but as to the remaining three lots the Judge found that the mortgage- 
debt had been paid and that a sum of Rs. 348 5-0 was due from the mort- 
gagees in possession (defendants Nos. 1, 2, 3 and 9) to the plaintiff. He, 
therefore, ordered payment of three-fourtbs of this amount by defendant 
No. 9 to plaintiffs, and directed that they should be put in possession of 
their three-fourths share of the lands jointly with defendant No. 9. On 
appeal to the High Court as to the right to redeem the said three lots. 

Held, that the plaintiffs wore entitled to redeem the whole of the said three 
lots which had been admittedly mortgaged in 1872 and Dot merely a three- 

fourths share thereof, and were also entitled to the whole of the surplus 

sum of Rs. 348 found due by the mortgagees in possession. 

Held, also, that defendant No. 9, who had acquired from the mortgagees 
(defendants Nos. l,2and 3) the equity of redemption in part of the mort- 
gaged property, was not entitled to possession of his share jointly witn 
the plaintiffs. The mortgaged property should first be restored to tne 
plaiotiffs and then defendant No. 9 might bring a separate suit for par i- 

, tion, NARAYAN v. GanpaT, 21 B. 619 
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(3) Mortgage by manager of undivided family— Redemvtian—SnU nf ~ t j 

™to°!£?ZZc°™7f -ZZnl Ac ! (I h v 0/ ]8S V- "~ 

SHm “ ““ »«*><*» of a p J.'oe^dTn) weJe d ua- 

Su 187 • Shaukca 3' mortgaged the property in dispute to Hamir 

Shank raj i m respect of other debts ami, obtaining a money decree aeainsfc 
him. attached the mortgaged property in execution of the* decree ^fter 
the attachment, Hamirmal. without notifying or disclosing his mortgage 
lien, caused several of the properties to be sold and without obtaining 

orlh t0 . bld aL * be sale, '.purchased some of them in the name? 

tJ. 1 dependants at an under, valu» and benami for himself In iftQ2 

m. b rch d0 r 7 ?h V hlS S ^ it: ‘ 8ainSt Haaiirinal » Shrrdbar and the benami 
Onnr^ f a thQ pr0perties s0 b ™ght by Hamirmal. The lower 

d tb at the money-decree which Hamirmal obtained and the 
execution proceedings thereon bound the estate. 

U B Wa nq = onC ; r ; ded that the execution s.v l es ha 1 not been objected to under 

i the C,V ' ? r °‘ Code aud were * therefore, valid, and that the 

plamfcm, consequently, coaid not redeem. 


Held, that the plaintiff might redeem although he had not takeD proceedings 
under s. 291. The fact that the mortgagee Hamirmal had sold the pro- 
perty in erecutioo of a monoy-decree did not free him from the liability 
to be redeemed as mortgagee. Tho sale was rendered nugatory, uo t by 
the provisions of 3 . 294 (though permission to bid granted under that 
section might have validated the purebaso), but by the impossibility of a 
mortgagee hy such sales and purchase* freeing himself from tho liability 
to be redeemed. MARTAND v. DHONDO, 22 B. 624 

• • • 

(4) Mortgagee in possession —Payment by mortgage of assessment payable by mort- 
gagor —Right of mortgagee to lack amount so paid to mortgage debt 

Tender-Offer by letUr to pay debt.— Where a mortgagee in possession 
pays the assessment on tho mortgaged land which was payable by the 
mortgagor, ho has a right to tack on the amount so paid to his mortgage- 
debt* 


Page 


998 


A mere offer by a debtor by letter to pay an amount cannot bo treated as a 
tender either in law or in equity. In order to stop interest, a Btrict tender 
should be proved Kamaya v. DEVAPA, 22 B. 440 

• • • 

(5) Mortgagee — Mortgagee taking other land m exchange for mortgaged land— 
Land so taken in exchange is subject to the mortgagor' s right to redeem— 
Forest Act (V LI of 1678). s. 10, cl. (d) — Land Revenue Code (Bom. Act 
V of 1879), s. 56 — fn 1876 one Babaji mortgaged certain land (Survey 
Noa. 51 and 52) to Stogapa, who died, and hie brother Gautapa succeeded 
him. The Forest Department being desirous of acquiring the mortgaged 
land entered into negotiations with Gautapa, who admitted that be was 
only a mortgagee. Bibaji (the mortgagor) had left the village and could 
not be found. Qader these circumstances it was arranged that Gautapa 
should allow the assessment to fall into arrear, upon which Government 
would forfeit the holding and that Gautapa should receive other land 
(Survey No. 105) in exchange. This arrangement was actually carried 
out ; Gautapa received Survey No. 105 in exchange for the mortgaged 
land. In the ord?r giving the laod in exchange, Gautapa was styled 
mortgagee. The heir of Babaji (the mortgagor) subsequently brought 
thie suit to redeem 8 urvoy No. 105 from the mortgage of 1876. The 
defendant contended that this land was not subject to the mortgage and 
that by the exchange Gautapa had acquired the full ownership in it. 

Held, that the plaintiff was entitled to redeem 8urvey No. 105. The mort- 
gagee Gautapa had lost the mortgagor’s equity of redemption in the 
mortgaged land by fraud, and the laod (Survey No. 105) which he obtain- 
ed in exchange was, therefore, subject to the mortgage. He held the 
equity of redemption in this land as trustee for the mortgagor. Babaji 
v. MAGNIBAM, 21 B. 896 


876 
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(6) Mortgagee purchasing equity of redemption from, one without title to it — 

Adverse possession of mortgagee against true owner of equity of redemption 
— Limitation Act (XV of 1877), art. 148.— In the absence of any act 
showing thit the mortgagee is asserting himself against the owner of the 
equity of redemption, his possession is not adverse against the latter as 
regards limitation. The mere assertion of hi9 claim by the mortgagee 
would not aflect the right of the real owner of the equity of redemption 
where a person having no right in the property pretends to sell to the mort- 
gagee the equity ol redemption. PANDU v. ANPUENA, 21 B. 793 

(7) Mortgage in 1842— Subsequent mortgage in 1872 by mortgagee representing 

himself to be owner — Decree on second mortgage— Sale in execution — 
Purchaser at auction sale — Right of original mortgagor in 1892 to redeem 
mortgaged property — Limitation Act (XV of 1977). ech. II, art. 134 
— Purohasor for value — See LIMITATION ACT (XV OP 1877), 22 B. 225. 

(8) Rights of mortgagor and mortgagee — Stipulation postponing the mortgagor' s 

right to redeem beyond the time when the mortgagee can require payment of 
the mortgage-debt -Redemption. — A stipulation postponing the mortgagor’s 
right to redeem beyond the time when the mortgagee can call in his 
money is inoperative. SARI v. MOTIRAM, 22 B. 375 

(9) Subsequent mortgage of same land — Decree on first mortgage— Sale in execu- 

tion of some of mortgaged land — Purchase by subsequent mortgagees subject 
to their own mortgage — Effect of such sale —Redemption— Subsequent suit 
by mortgagors for redemption of lands other than those sold — Redemption 
oj part of mortgaged property — Apportionment of mortgage-debt. — In 1874 
plaintiffs mortgaged to one Samaldas seven fields, of which four were 
Survey Nos. 22. 23, 40 and 41. In 1876, they mortgaged these same four 
fields with other lands to the defendants. In 1877 Samaldas obtained a 
decree upon his mortgage and in execution sold only Nos. 22, 23 and 41, 
which realized sufficient to satisfy his decree. These three fields were 
on the application of the defendants sold subject to their mortgage, and 
they themselves purchased them at the sale. The plaintiffs now sued to 
redeem the remaining lands comprised in the mortgage of 1876, exclusive 
of those which had been sold in execution. 

Held, that they were entitled to redeem this part of the mortgaged property, 
as the mortgagees had themselves acquired the plaintiffs’ (mortgagors’) 
interest iu the other part and so severed their claim under the mortgage, 

Held, also, that the plaintiffs were entitled to redeem on payment of such 
portion of the mortgage-debt as remained after deducting the portion of 
it to which the lands purchased by defendants were liable. PlRJADA 
AHMADMIYA V. 8HA KaLIDAS KANJI, 21 B. 544 

(10) See ACT III OF 1S74 (BOMBAY, HEREDITARY OFFICES), 21 B. 55. 

(11) See ACT XVII OF 1979 (UEKKHAN AGRICULTURISTS’ RELIEF), 22 B. 221. 

(12) See CIV. PRO. CODE (ACT XIV OF 1882), 22 B. 640. 

(13) See DAMDUPAT, 21 B. 85. 

(14) See EXECUTION OF DECREE, 21 B. 424. 

(15) See Hindu Law (Maintenance), 21 B. 747. 


8. — Sale. 


(1) Decree on mortgage— Sale of mortgaged land pending proceedings 1 n txeeuhon 
of decree- Lis pendens.-On the 22nd August, 1882, Yesu and Krishna 
mortgaged certain land to the plaintiff by an unregistered mortgage, un 
the 17th May, 1894, Yesu alone mortgaged the same land to t “ e ,? eten " 

ant. This mortgage was duly registered. Subsequently to the date or 

the defendant’s mortgage the plaintiff sued Yesu and Krishna on h 
mortgage, and on 26th August, 1884, he got a decree for the sale of the 
mortgaged property. On 1st November, 1884. he applied for execution of 
his decree, and in August, 1885, the execution sale took place aI ™ 
property was sold to one Dagdu, who was the plaintiff s nominee, 
while, however, and pending the plaintiff’s execution 
and Krishna on the 14th March. 1885, sold the property to the defendant 
by a registered deed of sale. The plaintiff now sued the defendant for 

...possession, 
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Mortgage— 8 - Sale -(Candid). 


££?««2 
' "£S sfl“ F*=f 5f-.‘™rvzri“r,s 

and Kr.shna to the defeSda 6Ct ° f ^ Sub9e ^ ueDt sale b ? Yesu 

(3 U A ced t ?o 8 th6 3 dLn a ji f r P° 8fi0S9ioD - aDd a3 Yesu’s share had been morfc- 
g ged to the defendant with possession, the plaintifi wa* only entitlpd fn 

joint possession of the property with’ the defendant HeUuld file a 

separate suit to redeem defendant. SHIVAjiram v. Waman, 22 B. 939... 

(2) Interest passing on sale of mortgaged property in execution of a money-deorao 
and of a decree in mortgage-Unregistered sao-mortgage-Sale-Sabse 

q a D r" g,8teM . d mor ‘ 8 * s = 01 Siime property-Dearee oo latter mortgage 
and .ale in execution— Sale certificate registered— Priority— Registration 
See Registration, 22 B. 945. y gyration. 


(3) See Declaratory Decree, 2 l b. 701. 


9. — Simple. 

Right of mortgagee to sell mortgaged property— Reg. V of 1827 —Transfer of 
Property Act (IV of 1882), s. 67 — Covenant to pay interest — Separate suit 

to recover arrears of interest —Civ. Pro. Code (Act XIV of 1882), s. 43 

The breach of coveoant iu a mortgage-bond to pay interest each year which 
covenant is not confined to the fixed period of the mortgage and is distinot 
from and independent of the claim of the mortgagee to reoover the princi- 
pal sum, and the performance of which is secured in 'a different manner, 
gives rise to a distinct cause of action which can be sued upon without 
suing for the prinoipal, and a decree obtained on suoh bond for overdue 
interest does not, under s. 43 of the Civ. Pro. Code (Act XTV of 1882), bar 
a subsequent suit to recover the principal and interest by sale of the mort- 
gaged property. 

Where a mortgage provides that possoision of the mortgaged property, if 
taken by the mortgagee, is only to bo taken for securing due payment' of 
the interest, the mortgagee paying the balance (if any) of the profits to the 
mortgagor, the mortgage is not a usufructuary mortgage, but a simple 
mortgage, and is governed by the general law applicable to mortgages of 
this nature. In such a case, although there is no covenant to pay the 
principal other than that implied in the statement that the prinoipal has 
been received, and that the property has been mortgaged for the stipulated 
term of years, and although there is no express provision that it is to be 
recovered from the mortgaged property, Reg. V of 1827 gives the mortgagee 
the right to bring the property to sale, and s. 67 of the Transfer of Property 
Act (IV of 1A82J confers upon him the same privilege. YaSHVant v. 
VlTHAL, 21 B. 267 


1 0.— Tacking. 

See Mortgage (Redemption), 22 B. 440. 

Moveables. 

See Hindu Law (Will), 21 B. 170. 

MulgenI Lease, 

See ACT V OF 1879 (BOMBAY LAND REVENUE CODE), 22 B. 389. 

Municipality. 

(1) Bombay City Municipal Act [Bombay Act III of 1888), a. 461 (d) — By-law — 
By- low restricting the height of buildings on a site previously built upon — 
Validity of such by-law.— The Municipality of Bombay has power under 
8 . 461, ol. ( d ) of Bombay Act III of 1888 to make a by-law restricting the 
height of a new baildiog erected on a site which had been previously built 
Upon. MUNICIPALITY OF BOMBAY v. SUNDEBJI, 22 B. 980 
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Municipality— [Continued) . 

(2) Bombay District Municipal Act ( Bombay Act VI of 1873), s. 21, els. 1 and 2— 
Amendment Act (Bombay Act II of 1384), $ 27 .'.cl. 7 ana s. 32,— Tax imposed 
by Municipality —In 1891 the Municipality of8urat appointed a Committee 
to revise tne UxUioo of the city, proposing to reduce some of the existing 
taxes and impose others with a view { inter alia) of obtaining a better 
water-supply for the city. A scheme of taxation drafted by the Committe 
was subsequently adopted by the Municipality, and it included a new 
house and property tax. The Municipality then issued a notice with 
regard to this last mentioned tax under the provisions of s. 21 of Act 
VI of 1373 setting forth the particulars of the proposed tax and requiring 
objections to be lodged within a fortnight from the date of the notice. A 
number of objections were received which were laid on the table for twenty- 
one days for perusal and consideration by the Munioipal Commissioners. 
At the end of that time a special meeting of t.he Commissioners was held at 
which iL was resolved that the objections were invalid, and the scheme and 
the rules with regard to the levying of tax were forwarded to Government 
and were sanctioned. The plaintiffs sued for an injunction restraining 
t.he Municipality from levying the tax, contending that it was illegal, on 
the ground (1) that there was no Municipality desirous of imposing^ the 
tax for any of the purposes allowed by the Act, inasmuch as the Com- 
missioners who passed the resolution to impose the tax did not know for 
what purpose the tax was to he imposed ; (2) that the resolution imposing 
the tax was illegal because the notice calling the meeting of the Com- 
missioners which passed the resolution did not specify this tax as the 
object of the meeting; (3) that the notice given under s. 21 of Act VI 
of L873 was bid, as it did not state the purpose of the proposed tax; (4) 
that the nature and the amount of the tax were not sufficiently stated in 
the notice; (5) that the notice ought to have stated the mode in i which 
the valuation of property for the purpose of the tax was to be made ; (b) 
that the objectious of the rate-payers were not sufficiently considered I (7) 
that it did not appear whether the tax was to be paid in advance or not ; 
and (8) that the assessment of the tax was made on a wrong basis. 

Held, (1) that the purpose of the tax was sufficiently known to the Commis- 
sioners; (2) that the resolution imposing the tax was not invalid, althougn 
the notico convening the meeting did not speoify the object of the meeting , 
(3) that the notice need not specify the purpose of the tax ; (4) that as 
the nature and the amount of the tax the notice was sufficient, as it statea 
that the amount would depend on the valuation of the property ; (■ ) 
the notioe need not define the mode of valuation ; (G) that the objections 
were sufficiently considered; (7) that the tax was to be pa>d partly m 
advance ; (8) that the assessment would not affect the validity of the tax, 
but would give a right of appeal to have the valuation set rig . 


Held, therefore, that the tax was legally imposed. THE SURAT CITY 
Municipality v. Ochh a v aram, 21 B. 630 

(3) Bombay District Municipal Act (Bmbav Act VI of 18731. •• 88-£ 

N dice — Bail iinq beyond area for which permission -is ' fj uh f 

Municipality to ordtr alteration or demolition of a b“ lld £ 9 * ecl Digtrio6 
out notice or in excess of thf permission — Under the Bombay D t 
Municipal Act whore an owner having obtamed permission uuders. 
build on one portion of his land builds on another portion w'thoat h« S 
obtained fresh permission, if such par* of h.s building as outside the 
limits for which permission has been grantei is built withou ' 

Municipality cm in their discretion order it to be demolished. BHAW 
NISHANKAR v. THE SURAT CITY MUNICIPALITY, 21 B. 187 

(4) Bombay District Municipal Act ( Bombay Act VI of 1813), ^.^.l^ears 

by Bombay Act II of iSQi-Arrears of rent - Penalty xn ^duwn ^arrears 

of rent cannot be imposid.— Soccion 84 of the Bombay additionto 

Act (Bombay Act VI of 1873) allows penalties to be imposed in add t ^ 

arrears of cesses or taxes, but it does not provide for the P 6 
penalty in addition to the arrears of rent. In re RANGU, 22 B. 

(5) Bombay District Municipal Act (Bombay Act Viol ' ^c^nTract* not 

collect a tax Uvied by a mumcip » hty -Money due to 

recoverable under the section.— A person who had . • g failed to 

collect a certain tax imposed by a District Municipality having ran 
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V? T, ney due UDder the oonfcraot at the Stipulated time was 

^miii bya A Ma frr tr 1 teund6ra - 84 OIthe Bombay District Municipal 
Act (Bombay Act VI 0 £ 1373) and ordered to pay it to the Municipality 
with interest, and also to pay a fine, and Court lee oharges. 

^SANTRAM, 1 22 B^Og^ 6 *' ^ ^ ^ Spply ‘ In " jAGU 


(6) Bombay District Municipal Act (Bombay Act VI of 1873), s. 84— Taxation 

—Vuty on goods imported within municipal limits-" Imported ", meaninq 

Of the word. A rule of the Thaoa Municipality provided for the lev? of 

ocfrot duty on certain articles -‘when imported within the Thana Munioi- 
p&i .District. 

Held that goods merely passing through the municipal district in the course 
of transit to Bombay were “ imported ” withinin the meaning of the rule 
and were, therefore, liable to duty. In re RAHIMU BHANJI, 22 B. 843 ... 


(7) District Municipal Act Amendment Act ( Bombay Act II of 1884)— Suit for an 
injunction to restrain municipality— Sections of the Act not applicable .— 
A suit was brought by the plaintiff against a municipality for an injunction 
to restrain them from laying water pipes on his land. The lower Courts 
dismissed the suit for want of notice under s. 48 of the District Municipal 
Act (Bombay Act II of 1884). 

Held, reversing the decree, that the suit was not a suit for anything done in 
pursuance of the Aot, but to prevent the municipality from doing what 
the plaintiff alleged to be an illegal aot, and that s. 48 did not anolv 
HARILAL v. HlMAT, 22 B. 636 


(8) District Municipal Act [Bombay Act XXVI of 1850 )—The District Munici- 
pal Act ( Bombay Act VI of 1873), s. 14, rul-s framed under— Rule 16 — 
Rule not mandatory but only permissive — Contract Act (IX of 1872), 
s. 265— Suit for damages and injunction restraining municipality from 
stopping water-supply— Right to sue in Civil Courts.— The plaintiffs 
having sued the Municipality of Sbolapur for damages and for an injunc- 
tion restraining the municipality from stepping the supply of water to 
their bouse, the first Court allowed the claim, but the Judge in appeal 
dismissed the suit, holding that it was premature, and that the plaintiffs 
had no right to sue the municipality for damages under r. 16 of the 
Rules framed by the municipality under s. 14 of the District Municipal 
Act (Bombay Act VI of 1873), that ruls providing that “parties dissatis- 
fied with a decision of the managing committee or any sub committee may 
prefer an appeal to the municipality whose decision shall be final.” 

Held, reversing the decree, that the rule must be construed as permissive 
and not mandatory. It referred to departmental procedure ouly and did 
not debar the institution of the civil suit. VASUDEVACHARYA v. MUNI- 
CIPALITY OF 8HOLAPUR, 22 B. 384 


(9) District Municipal Act < Bombay Act II of 1884) s. 48 —Suit for damages, 
possession and injunction — Notice of action — In a suit brought against a 
Municipality to recover possession of a piece of land taken by it, for 
damages for pulling down a wall on the laud, and for an injunction, 

Held, that as regards damages the suit cime under s, 48 of the District 
Municipal Act (Bombay Act II of 1831), but as regards possession and in- 
junction, notice of action was not necessary under tbe section. SHIDMAL- 
lappa v. Gokar Municipality. 22 B. 605 


(10) District Municipal Acts ( Bombay Act II of 1884), s. 48, and Bombay Act (VI 
o/1873), s. 86— Purchase from mortgagee by municipality— Suit by mort- 
gagor to recover possession— Ejectment— Limitation — Notice. — A mort- 
gagee (defendant No. 1) refused to give up part of tbe mortgaged land 
when the mortgage was paid off in 1881. He remained in possession 
and in 1884 he sold this land to the Municipality of Mahad (defendant 
No. 2). The mortgagor subsequently sued tbe municipality and its ven- 
dor to reoover possession. The municipality contended that the suit was 
barred by limitation under s. 48 of the District Municipal Act (Bombay 
Aot II of 1884). 

Held, that the suit was not barred by s. 43. That section does not apply to 
actions of ejeotment brought against a municipality. Suoh an action 
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Municipality— (Continued), 

brought to try the titlo to land is not an aotion for anything done or pur- 
porting to be done in pursuance of the Aot. KASHINa’th v. GANGABAI, 
22 B. 283 

(11) Bombay District Municipal Act Amendment Act (II of 1884), s. 48 — Suit for 

specific performance of a contract or tor damages for breach thereof . — 
Section 48 of the Bom bay District Municipal Act (II of 1884) does not apply 
to a. suit for the specific performance of a contract or for damage, for breaoh 
thereof. MUNICIPALITY OP FaZIPUR v MANK DULAB, 22 B. 637 ... 

(12) Ejectment suit ogainst Municipality — Notice of action— Bombay District 

Municipal Act {II of 18841, s. 48 — Notice— The plaintiff was the inamdor 
of the village of Dakor. He filed an ejectment suit against the Munici- 
pality of Dakor, alleging that the municipality had illegally and wrong- 
fully encroched upon a portion of the Gomti Lake at Dakor by laying the 
foundations of a building which they intended to erect for the purpose of a 
dharmshala. 

The municipality pleaded ( inter alia) that the suit was bad for want of notice 
of action under s. 48 of the Bombay Distriot Municipal Act II of 1884. 

Held (by a majority of the Full Bench) that the provisions of s. 48 of Bom- 
bay Act II of 1884 do not apply to actions for the possession of land 
brought against a municipality. 

Per Parsons, J. — The provisions of s. 48 apply only to aotions for the pos- 
session of laod, whereof the plaintiff has been dispossessed by the munici- 
pality acting or purporting to act under some section of the Municipal Aot, 
which empowers them to take possession of, or oust any one from, that 
land. 

Per RANADE, J,— Section 48 does not generally apply to suits for the 
possession of land except in those cases where the claim aries on account of 
some act or omission of the Municipality when it acts in pursuance of its 
statutory powers, and encroaches upon private rights. MaNCHAR GaNESH 
Tambekar v. Dakor Municipality, 22 B. 289 (F. B.) 

(13) Election— Bombay District Municipal Act Amendment Act {Hof 1834), s. 23 

— Application to set aside a municipal election — Order made as to costs — 
Jurisdiction — High Court, power of, to review such order under s. 622 of the 
Civ. Pro. Code ( Act XIV of 1882) — High Court's Circular Order No. 62. 
—A District Judge under s. 23 of the Bombay District Municipal Aot 
Amendment Act (II of 1884) is not a Court within the meaning of the word 
in a. 622 of the Civ. Pro. Code (Act XIV of 1882), and the High Court has 
no jurisdiction to revise his ordec refusing to set asid3 an election, nor can 
it interfere with an order made by him that the applicant shall pay the 
costa incurred by the opponent. 

The High Court's Circular Order (No. 62 at p. 33 of the Order Book) 
refers to Courts. BALAJI SAKHARAM v. MERWANJI NOWROJI, 21 B. 279 

(14) Municipal Act, Bombay ( Bombay Act III of 1888), s. 472— Continuing 

offences — Punishment for such offences after a fresh conviction — Separate 
prosecution for continuing the offence — Practice— Procedure. A Presi- 
dency Magistrate, having convicted certain accused persons and fined them 
under s. 471 of the City of Bombay Municipal Aot (Bombay Aot III of 
1888), proceeded in the same order, purporting to act under the provisions 
of s. 472, to fine them so much per day in case they continued the offence. 

Held, that the latter order was illegal under s. 472 of the Aot. The section 
requires a separate proseoution for a distinct offence, a prosecution in 
which a charge must be laid for a specific contravention for a speoifio 
number of days, and for which charge, if proved, the Magistrate, is to 
impose a daily fine of an amount which is left to his discretion to 
determine. In re LEVIBAJI TULSIRAM, 22 B. 766 

(15) Municipal fund — Misapplication of fund by municipality— Right of taxpayer 

to sue to restrain municipality from such misapplication Parties 
Practice-Civ. Pro. Code {Act XIV of 1882), s. 30— Specific Relief Act 
(I of 1877), s. 56, cl. (&). — A suit will lie at the instance of individual 
taxpayers for an injunction restraining a municipality from misapplying 
its funds. VAMAN v. MUNICIPALITY OF SHOLAPUB, 22 B. 646 

(16) Suit against municipality for injunction— Notice of action— Bombay 4c* VI 

of 1873, ss. 17, 33 and 42 —Discretion of municipality to take aclum unaer 
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Next-of-kin. 

Sea PARSIS, 22 B. 909. 

Non-delivery. 

See Contract, 22 B. 189. 

•Notice. 

(1) To quit— See LANDLORD AND TENANT, 21 B. 311 ; 22 B. 241. 

(2) Transfer of Property Act (IV of 1882), s. 132— St. 36 and 37 Viot., o. 66 s 25^ 

Assignment of debt— Notice to debtor— Suit by assignee— Service of the 
writ. See TRANSFER OF PROPERTY ACT (IV OF 1882), 21 B. 60. 

(3) See CO-SHAKERS, 21 B. 154. 

(4) SeeCRIM. PRO. CODE (ACT X OF 1882), 22 B. 519. 

(5) See Execution of Decree, 21 B. 424 . 

(6) See Landlord and Tenant, 21 B. 394; 22 B. 348. 

(7) See Mortgage (Marshalling), 22 B. 304. 

(8) See MUNICIPALITY, 21 B. 187; 22 B. 230, 283, 289, 605. 

(9) See PRINCIPAL AND AGENT, 22 B. 754. 

GO) See Registration, 22 B. 213. 

'Nuisance. 

See POLICE, 22 B. 742. 

Oath. 

See ACT X OF 1873 (OATHS), 22 B. 281. 

-Objection. 

See OlV. PRO. CODE (ACT XIV OF 1882), 21 B. 392. 

Obstruction. 

(1) See CIV. PRO. CODE (ACT XIV OF 1882), 21 B. 392. 

(2) 8ee VATAN, 21 B. 821. 

Occupancy Tenant. 

flee KHOT, 21 B, 235, 244, 608. 
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‘s: areas suss ss&s si .■sssaw 

ssEsisrsaj “ - -> 

The discretion of taking action or otherwise under the 3rd clause of s. 33 is 

removal a *** ^neoan determine whether or not Ihe 

j of a buildl og ereoted contrary to the provisions of a. 33 is or is 
m ® as,,re llkel y to promote the public convenience. If the munioi- 

eround that ^nX° PBr F 006 *™ 0 - a ° Gourt review its decision on the 
ground that in the opinion of the Court the removal of the building is not 

th^n° Pr T? te PU , b l u° COnvenienoe ' Tb0 Legislature has confided to 
the municipality, and the municipality alone, the duty of deoiding what 

measures withm its legal powers are for the public convenience, 8 a nd its 

discretion is not subject to control by the Courts. Patel PANACHAND 

V. Ahmedabad Municipality, 22 B. 230 ^anaohand 

• • • 

Negotiable Instruments Act (XXV! of 1881). 

Ss. 70 and 71— 8ee HUNDI, 21 B. 294. 
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Official Act. 

(1) Jurisdiction— Bombay Civil Courts’ Act (Act XIV of 1869), a. 32, as amended 

by Act X of 1876, s. 15, and Act XV of 1880, a. 3— Reg- II of 1827, a. 43- 
Suit against officer of Government — Acts done by the defendant in his 
official capacity— See JURISDICTION, 21 B. 754. 

(2) Jurisdictioyi — Subordinate Judge -Patil and hulkarni of village — Impressment 

of bullocks by patil and kulkarni of village for use of Government officer 
— Suit for damage— Act X of 1876— Act XIV of 1869, s. 32. — The patil 
and kulkarni of a village having impressed a pair of bullocks belonging to 
the plaintiff for the use of an abkari inspector, the plaintiff sued them for 
damages in the Court of a Subordinate Judge. The defendants pleaded 
[inter alia) that the Subordinate Judge had no jurisdiction to try the suit 
under the Bombay Revenue Jurisdiction Act (X of 1876). 

Held, that the suit was properly instituted in the Court of the Subordinate 
Judge, as the defendants were sued in their private capacity. 

It is not clear that the rules about impressment of carts found in Chap. I of 
Nairne’s Revenue Hand book actually order the village patil to impress 
carts against the owner’s will : neither is it clear what officers are to be 
supplied. There is nothing to show that any law ever imposed this duty 
on a kulkarni, or that provision was made after the repeal of the Regula- 
tion of 1818 as regards patils except for military bodies. BUDHO v. KESO, 

21 B. 773 

(3) See Penal Code (Act xlv of i860), 21 B. 517. 

Official Assignee. 

(1) See Hindu law (Reversioner), 21 B. 319. 

(2) Soe Insolvency, 22 B. 617. 

(3) Soo Partnership, 21 B. 205. 

Official Capacity. 

Mont v 'oi.t to public officer — Money lent to him in his official capacity — Juris- 
diction of Subordinate Judge— Act XIV of 1869, s. 32 — Jurisdiction— See 
JURISDICTION, 22 B. 170. 

Panchnama. 

(1) heiusal to attend in order to make a panohnama — Police— Bombay District 

Police Act (Bombay Act IV of 1890), s. 53, cl. 2, and 65 — See POLICE, 

22 B. 970. 

(2) S'.c Penal Code (Act XLV of i860), 22 B. 769. 

Parsis. 

(1) Intestate succession among Parsis — Parsi Succession Act (XXI of 1865), s. 7, 
sch. II, cl. 2 - Construclio>i—Next of kin.—Oae Jerbai, a Parsi widow, 
died intestate and without issue, her father, mother, three brothers and 
two sisters having predeceased her. Two of her brothers and one sister had 
left children. Some of these children had also predeceased her, leaving 
children (grand-nephews and nieces of Jerbai). Two of this last-mentioned 
class had also predeceased her, leaving children (great-grand-nephews and 
nieces of Jerbai). 

Held, that Jerbai’s property should, in the first instance, be divided into 
three shares, i e., one for each of the two predeceased brothers who loft 
children, and one for the predeceased sister who left a child. Each 
brother’s share to be two-fifths and the sister’s one-fifth. These shares to be 
sub divided among the descendants of the two brothers and the sister res- 
pectively, no descendant beiog entitled to share concurrently with his or 
her ancestor and, on each division and sub-division, each male taking 
double the share of each female standing in the same degree or propinquity. 
In art. 2 of the second schedule of the Parsi Succession Act (XXI of 1865) 
the gift to lineal descendants is substitutional in the sense that they 
nothing if the head of their branoh of the family is living, whereas if “ 018 
dead, they staud in his place and take the share which be would have 
taken. In distributing an estate, therefore, “ among brothers and sisters 
and the lineal descendants of suoh of them as have predsceased^ the 
intestate,” the primary division must be per stirpes. If there are surviving 
brothers and lineal descendants of a predeceased brother, then each surviv- 
ing brother will take equal shares with the lineal descendants collectively. 
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wit 1 ?. br ° fch f r8 a f? dead * fchen fche share which each would have taken, 
had he survived will be taken by his lineal descendants. If in either case 

share only CeaSed *** * sister ’ her lin0aI descendants will take her half 

In both ss. 6 and 7 of the Parai Succession Act the words “ next-of-kin ” 
and relatives are synonymous, and are collective names for the persons 

BARJORJI 1 22 t B° 90^ aa<1 SeC °° d sohedu{es respectively. HlRJlBHAI v. 

(2) Marriage— Infant marriage among Par sis— Custom— Suit for declaration of 
nullity of infant marriage— Age of majority applicable in case of such suit 
-Indian Majority Act (IX of 1875). SS . 2 and 3- Par si Marriage and 
Divorce Act • (XV of 1865), s. 3— Limitation Act (XV of 1877), art. 120— 
Practice Second appeal— Finding of lower Courts as to custom.— A. Parsi 
female within three years after she bad attained the age of twenty-one. 
brought a suit in the Court of the Subordinate Judge at Broach for a 
declaration that a marriage ceremony performed in 1869, when she was 
not three years old, did Dot create the status of husband and wife between 
her and the defendant. She had never lived with the defendant as his 
wife. The Subordinate Judge held that the marriage was valid and bind- 
ing, being of opinion that the custom of infant marriage among the 
Parsis was well established and recognized. On appeal the Judge confirm- 
ed the decree, holding that at all events in 1869, when the marriage took 
place, the custom was common and recognized as binding. On second appeal 
the High Court concurred with the opinion expressed in 13 B. 302 that the 
Zoroastrian system did not contemplate marriage in infanoy, but the 
lower Courts having found a custom bad grown up among Parsis in India 
validating such marriages, and that the custom was in force in 1869 did 
not consider it open on second appeal to arrive at an independent finding 
as to whether the evidence established the existence of such a custom. 

Held, that a Parsi suiog to have a marriage declared void is “acting in the 
matter of marriage” and, therefore, the Indian Majority Act (IX of 1875), 
which makes the age of eighteen tbe age of majority, does not apply to a 
question of limitation with regard to such suit. The age of majority in 
such a case is that prescribed by tbe Parsi Marriage and Divorce Act (XV 
of 1865), viz., twenty-one years. 

Held, also, that art. 120 of tbe Limitation Act (XV of 1877) was applica- 
ble to the above suit and that the plaintiff having for the purpose of bring- 
ing the suit attained her majority at twenty-one, the suit was not barred. 

Aot XV of 1865 contains no provision as to the age at which a Parsi marriage 
can be validly contracted, the matter being left to the general law which 
governs Parsis in that particular, just as the English Marriage Act 
(4 Gao. IV, c. 76) leaves it to be dealt with by the common law of England. 
BAI SHIRINBAI v. KHABSHBDJI, 22 B. 430 

'Parties. 

(1) Tenants of defendant proper parties to suit — Practice — Procedure — 

Mamlatdars’ Act (Bombay Act III of 1876), s. 8— Suit for possession — 
See MAMLATDAR, 22 B. 630. 

(2) 8ee AWARD, 22 B. 727. 

(3) 8ee CONTRACT ACT (X OP 1872), 22 B. 861. 

(4) See CO-SHARERS, 21 B. 154. 

(6) See Ejectment, 21 B. 229. 

(6) See LIMITATION, 21 B. 580. 

(7) See Municipality, 22 B. 646. 

(8) See REGULATION II OF 1827 (BOMBAY CASTE-QUESTIONS ; PLEADERS), 

21 B. 42. 

Partition. 

See VALUATION, 22 B. 315, 

Partnership. 

(1) Death of partner — Right of representative of deceased partner to me for a 
specific asset— Contract Act (XI of 1872), a. 45.— On the death of a partner 
leaving a surviving partner still carrying on the business of the firm, fc ha 
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Partnership — ( Concluded ). Paor. 

representative of the deceased partner may sue for and recover debts due 
to the firm, although the firm’s assets in the hands of the surviving 
partner are already sufficient to answer all the claims made on behalf of 
the deceased partner and although the surviving partner is willing to 
satisfy such claims and, disapproves of, and refuses to join in, the Bait 
brought by the representative of the deceased partner. AGA GULAM 
HUSAIN v. A. D. Sassoon, 21 B. 412 ... 27T 

(2) Insolvency— Insolvency of one -partner — Vesting order — Svbsequent decree 
against insolvent and attachment of the firm' s -property in execution — Claim 
by Official Assignee to set aside attachment — Civ. Pro. Code (Act XIV o/1882), 

3. 278 etseq. — Sunwions taken out in wrong name — Amendment of summons 
at hearing — Practice — Procedure — Act of Insolvency — Jurisdiction of Insol- 
vent Court — Indian Evidence Act (I of 1872), s. 44. — The defendant was 
the manager of a joint Hindu family consisting of himself and two nephews 
carrying on a family business in Bombay, Madras and other places. In a 
suit brought in the High Court of Bombay against him as manager of the 
said joint family a decree was passed on the 11th April, 1896, whioh was 
in terms against the defendant alone. On the same day certain property in 
Bombay, in which (as found by the Judge) the nephews and the defendant 
were jointly interested, was attached in execution of the decree. Two days 
previously, however, viz., on the 9th April, 1896, the defendant had been 
adjudged an insolvent by the Insolvent Court at Madras under s. 9 of the 
Indian Insolvent Act (Stat. 11 and 12 Viot., c. 21). On the 6th May, 1896, 
the Official Assignee took out a summons to have the attachment removed. 

Held, that the claim of the Official Assignee must prevail and the property 
be released from attachment. As at the time of the claim of the Official 
Assignee the defendant’s schedule had not been filed, the claim was, 
therefore, governed by s. 278 and the following sections of the Civ. Pro. 

Code (Act XIV of 1882). As at the time of the attachment the defendant’s 
interest in the property bad by the vesting order been completely divested 
from him and vested in the Official Assignee, the property was in bis 
possession partly on account of the Offioial Assignee and partly on account 
of the solvent partners of bis firm ; that is, wholly on account of other 
persons. All his property and all he could honestly dispose of, whether for 
his own benefit or for the benefit of the joint family, had prior to the 
attachment passed to the Official Assignee, and, consequently, there was 
nothing which the decree-holder oould attach and sell. 

Where subsequently to the insolvency of odo of several partners a decree is 
obtained against the firm and property of the firm is attached in execution, 
such attachment should be removed. By allowing the execution the 
solvent partners abandon their right of administering the joint estate, and 
in the interest of the joint creditors the decree- holder must be restrained 
from going on with the execution, and the partnership assets will be 
applied by the Insolvent Court in paying the joint creditors rateably, the 
Official Assignee receiving the insolvent’s share of the surplus and the 
rest being handed over to the solvent partners. 

By mistake the summons in this case purported to be taken out by the 
Official Assignee of Bombay, omitting to describe him as constituted 
attorney of the Official Assignee of Madras. 

Held, that the summons might be amended at the hearing by substituting the 
name of the Official Assignee of Madras and disposed of on that basis. 

It was contended that the creditor’s petition in the Madras Iusolvent Court 
disclosed no act of insolvency which could legally justify aD adjudication 
under s. 9 of the Indian Insolvent Aot (11 and 12 Viet,, o. 21), and that 
the adjudication order was, therefore, made by a Court not competent to 
make it within the meaning of s. 44 of the Indian Evidenoe Aot (I of 1872) 
and that, consequently, both it and the vesting order were nullities, and 
the Offioial Assignee of Madras bad no title to the attached property. 

Held, that the order, although it might be erroneous and subject to reversal 
on appeal, was within the competency of Madras Insolvent Court. 

Held, also, on the evidence that there was no groof of suoh collusion between 
the creditor and the insolvent in obtaining the order of adjuaioa ti on iBS 
would bring that order within s. 44 of the Indian Evidence Aot (I of 187 )• 
SARDAMAL v. ARANVAYAIi Sabapathy, 21 B. 205 
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Pasturage. 


A irgm* 18 Io ?* \ cl ‘ ^ 6 ~ Surve y and Settlement Act (Bombay Act I of 
A«b5), a. 32— Land Revenue Code (Bombay Act V of 1879), ss. 38 and 39— 

O aio k! pa3fcura 8 0 — Land set apart by Government for grazing— Subsequent 

hl 1 hif b ant G ° V # ern ^i enfe ° f Part ° l 8U0h laDd — Ripht of pasturage by the in- 

over an ch V 1 l age 5 Ve f. Gover nment waste lands-Right of Government 

RAV T?^itirfr'? Uri8dlofclon of C,vl1 Courts— Bee ACT X OF 1876 (BOM- 
BAY Revenue Jurisdiction), 21 B. 684. v 

Patil. 

See Official Act, 21 B. 773. 

Pauper. 

Pauper appeal— Application for leave to appeal as a pauper— Such application re - 
jected— Limitation for subsequent appeal— Limitation Act (XV of 1877) 
s. 5, and seh. II, arts. 152 and 170— Sufficient cause for delay— Civ. 
Pro. Code (Act XIV of 1882). ss. 409, 410, 413, 582-A and 592.— A 
plaintiff whose suit had been dismissed, presented an unstamped memo- 
raudum of appeal and with it a petition for leave to appeal as a pauper 
Inquiry as to pauperism was directed, and in the result the leave to 
appeal as a pauper was refused, but. the Judge gave leave to amend the 
memorandum of appeal by stating the claim at a lower valuation, thus 
reducing the amount of stamp fee required, and a week’s time was granted 
to the appellant to pay the f£e. The fee was duly paid, and the appeal was 
accepted, but when it came on for hearing it was dismissed as barred by 
limitation. On second appeal to the High Court, 

Held (reversing the decree and remanding the case), that the appeal was 
not barred by limitation. 

By FARRAN, C.J., on the following grounds In the case of appeals, s. 592 
of the Civ. Pro. Code (Act XIV of 1882), requires two separate documents 
to be presented, a memorandum of appeal and an application for leave 
to appeal as a pauper. When the Judge disposes of tbe pauper application 
he does not thereby necessarily dispose of the appeal. He may still treat 
it a9 an existing appeal if the appellant desires to continue it. The rule 
in s. 413 of the Civ. Pro. Code cannot apply to appeals ; for, in view of the 
fact that tbe Limitation Act (XV of 1877. arts. 152 and 170) prescribes the 
same time for filing an appeal and for applying for leave to appeal as a 
pauper, the practical result would be that in every case where an applica- 
tion for leave to appeal as a pauper is refused, the appeal if then presented 
would be time-barred. These considerations must have been in the miDd 
of tbe Legislature when it enacted the Civ. Pro. Code of 1882 as the 
Limitation Act was then in existence. Tbe District Judge was, therefore 
under no legal obligation to dismiss the appeal when he refused the 
appellant leave to appeal as a pauper, and that he did not do so was clear 
from the fact that he allowed the memorandum of appeal to be amended. 

8. 582 A of the Civ. Pro. Code (Act XIV of 1882) indicates the will of the 
Legislature that appeals shall not be rejected on the ground of their not 
being sufficiently stamped if such insufficient stamping arose from the 
appellant’s mistake. In analogy thereto I think that the Di9triot Judge 
was acting within his powers when he allowed the appellant to stamp the 
memorandum of appeal. 

By CANDY, J., on the ground that under tbe circumstances there was 
sufficient cause for not presenting the appeal within tbe proper time, and 
that tbe delay might be excused under a. 5 of the Limitation Act (XV of 
1877). BAI FUL v. DESAI MANOBBHAI, 22 B. 849 


• • • 


Payment. 

(1) Into Court— Practice— Procedure— Civ. Pro. Code (Aot XIV of 1882), a 379 

— Suit for injunction or damages— Payment into Court by defendant to 
satisfy plaintifl'a claim— Costs in such cases— Costa— See PRACTICE, 21 
B. 502. 

(2) See CIV. PRO. CODE (ACT XIV OF 1882), 21 B. 122 ; 22 B. 416. 

Penal Code (Act XLV of 1860). 

(1) 8. 124-A— See PRIVY COUNCIL, 22 B. 628. 

(2) 8. 124-A—" Disaffection meaning of— Seditious publication.— The word 

“ disaffection ” in s. 124-A of the Indian Penal Code (Act XLV of I860) is 
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used iu a special sense as meaning political alienation or discontent, a 
spirit of disloyalty to the Government or existing authority. 

An attempt to excite feelings of disaffection to the Government is equivalent 
to an attempt to produce political hatred of Government as established by 
law. to excite political discontent, and alienate the people from their 
allegiance. 

This meaning of the word “ disaffection " in the main portion of the section 
is not varied by the explanation. 

Per PERSONS, J. — The word “ disaffection ” used in s. 124-A of the Indian 
Penal Code cannot be construed as meaning an absence of or the contrary 
of affection or love, that is to say. dislike or hatred, but is used in its 
special sense as signifying political alienation or discontent, that is to say, 
a feeling of disloyalty to the existing Government, which tends to a 
disposition net to obey, but to resist and subvert the Government. 

Per RANADE J.: — “ Disaffection ” is not a more absence or negation of love 
or good-will, but a positive feeling of aversion which is akin to disloyalty 
a defiant insubordination of authority, or when it is not defiant, it secretly 
seeks to alienate the people aud weaken the bond of allegiance and prepos- 
sess the minds of the people with avowed or secret animosity to Govern- 
ment, — a feeling which tends to bring the Government into hatred or 
contempt by imputing base and corrupt motives to it, and makes them 
indisposed to obey or support the laws of the realm, and which promotes 
discontent and public disorder. QUEEN-EMPRESS v. RAMCHANDRA 

NaraYan. 22 B. 152 (F B.) 

(3) S. 121-A — Evidence — Writings showing intention or animus — Letters of contri- 
butors published in newspapers — Disafjc tion — Orders to prosecute— Crim. 
Pro. Code I Act X of 1882), s. 196 — Construction— Ref erence to p>oceedings 
in Legislative Council. — The accused, who was the editor, proprietor and 
publisher of the Kesari newspaper was charged under s. 124-Aof the Penal 
Code (Act XLV of 1860) with exciting and attempting to excite feelings of 
disaffection to Government by the publication of certain articles, &o., in 
the Kesari in its issue of the 15th June, 1897. 

At the trial an order for the prosecution given by Government under s. 196 
of the Crim. Pro. Code (Act X of 1882) in the following form dated July 
26, 1897, was tcudered in evidence : — 

“ Under the provisions of s. 196 of the Code of Criminal Procedure, Mirza 
Abas Ali Baig, Oriental Translator to Government, is horeby ordered by 
His Excellency the Governor in Council to make a complaint against 
Mr. Bal Gangadhar Tilak, B.A., LL.B., of Poooa, publisher, proprietor and 
editor of the Kesari. a weekly vernacular newspaper of Poona, and against 
Mr. Hari Narayan Gokhalo of Poona, printer of the said newspaper, in 
respect of certain articles appearing in the said newspaper, under s. 124A 
of the Indian Penal Code and any other section of the said Code whioh 
may be found to be applicable to the caso.” 

Counsel for the accused objected that the order was too vague and should have 
specified the articles with reference to which the accused was to be oharged. 

Held, that the order was sufficient and was admissible, but that if it were 
not sufficient, the commitment might bo accepted and the trial proceeded 
with under s. 532 of the Code of Criminal Procedure. 

In order to show the ioteution of such publications, counsel for the prosecu- 
tion tendered in evidence a certain letter signed “Ganesh” which appeared 
in the issue of the Kesari of May 4, 1897. Objection was taken that it 
was not admissible, inasmuch as letters to newspapers often express 
opinions whioh are not the opinions of the editor aud publisher. 

Jleld, that the letter was admissible to show intention and animus. 

The proceedings in the Legislative Council which result in the passing of an 
Act cannot be referred to as aids to the construction of that Aot, 

S. 124-A of the Penal Code (Aot XLV of 1860) explained. Meaning of the 
word “disaffection.” 

At the close of the Judge’s charge to the jury, oounsel for the first accused 
asked that the following points might be reserved for the deoision of the 
Court under s. 434 of the Crim. Pro. Code (Aot X of 1882), pis. : — 
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Code^ 0 ' f ° r th0 pro86cutioa was sufficient under s. 196 of the 


a, toYn h o e p fc n h r e ^ the Higb 0ouct bad Power, in the absence of a sufficient order 

find* !nrf\ h6 00m “ rt ““ fc ° f the ac0U9ed under s. 532 of the Crim Pro’ 
Uode and to proceed with the trial. * ro * 

3 ' , tha K‘ ve “ to the term “ distfleotioD » by the Judge iu 

ins charge to the jury wa6 correct, ® 

The Judge declined to reserve the above points. 

The first accused having been convicted applied to a Pull Bench under cl 41 
of the Amended Letters Patent, 18C5, for a certificate that the case was a 
fib one for appeal to the Privy Counoil. The points upon which he desired 
to appeal were those which his counsel at the close of the trial asked the 
Judge to reserve as above slated. 

The Full Bench refused to grant the certificate. QUEEN-EMPRESS v Bat. 
GANGADHAR TILAK, 22 B. 112 


• • • 


(4) S. 161 Public servant - Revenue and poh:e patel — Agreement to restore 

village Ma liars to office on payment of Rs. 300 towards repair of a village 
temple- Gratification— Official act .— The Malms of a certain village 
having been suspended irom their office for soni9 months, a meeting of 
the villagers was held at the house of the Patel, at which the Patel was 
present, to consider the quostioo of their restoration to office, and an 
agreement was there c->me to that they should be restored on their pav- 
ing a sum of Rs. 300 towards the repair of the village temple. 

Reid, that the Patel, being a public servant, had committed an offence 
under s. 161 of the Penal Code (Act XLV of 1660). IMPER\TRIX v 
APPAJI, 21 B. 517 ‘ 

(5) Ss. 182 and 500— See CRIM. Pro. Code (ACT X OP 1882), 22 B. 711, 


(6) S . 187 Forest Act (VII of 1878), s. 78 — Refusal to serve as member of a 

panch . — A person was convicted under s. 187 of the Indian Penal Code 
for refusing, when called on by a forest guard, to serve as one of a panch 
for the purpose of drawing up a panchnama with reference to certain wood 
alleged to have been illegally cut in a reserved forest. 

Reid, that the conviction was illegal. The aooused was not shown to be one 
of the persons contemplated by the first three paragraphs of s. 78 of the 
Indian Forest Act (VII of 1878), nor was the purpose for whioh he was 
called upon to give his assistance, one of the purposes moutionod in 
els. (a) to (d) of the section. He was, therefore, not legally bound to 
assist the forest guard. QUEEN-EMPRESS v. BABAJI, 22 B. 769 

(7) S. 211 —False complaint to police— Code of Criminal Procedure (Act X of 

1862), s. 162 — Statements of witnesses before police not admissible against 
accused— Evidence . — The accused complained to the police that A and B 
had robbed him. After inquiry the police reported to the Magistrate that 
the charge was false. The Magistrate thereupon struck off the oase with- 
out holding any further inquiry himself. The acoused was subsequently 
oharged and oonvioted under s. 211 of the Penal Code of making a false 
charge. On appeal it was contended that as the accused had not been 
given an opportunity of substantiating bis complaint before a Magistrate, 
his proseoution was illegal, or at the most he ought to have been oharged 
under s. 182, and not s. 211. 

Held, that in order to constitute an offence under s. 211 it was not neces- 
sary that the complaint should be made to a Magistrate. It was enough 
that it was made to the Police authorities and related to a cognizable 
offence, and that actioD was thereupon taken by the police. 

Held, also, that the fact that no opportunity was allowed to the aooused by 
the Magistrate to substantiated his complaint before striking it off, was not 
a circumstance whioh invalidated the commitment duly made, and the 
conviction otherwise good oould not be set aside on account of such omis- 
sion. The trial before the committing Magistrate and in the Sessions 
Court gave ample opportunity to the accused to substantiate his com- 
plaint, and he was not prejudiced by the omission. 

The positive prohibition under s. 162 of the Crim. Pro. Code (Act X of 1882), 

’ viz., that statements to the polioe other than dying declarations shall nob 
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be used in evidence against the accused, cannot be set aside by reference 
to s. 157 of the Evidence Act (I of 1872). IMPEBATRIX v. JlJIBHAI 
GOVIND, 22 B. 596 

(8) S. 353 — See POLICE. 22 B. 746. 

(9) Ss. 370, 371— See UGANDA, 22 B 54. 

(10) Ss. 426 and 441 — Criminal trespass— Mischief — Who may complain. — The 

words “any person in possession ” in s. 441 of the Indian Penal Code do 
not mean only “ a complainant in possession.” 

Certain persons were prosecuted under ss. 426 and 447 of the Indian Penal 
Code (Act XLV of i860) for committing mischief and criminal trespass by 
entering upon a certain field which was in the possession of the complain- 
ant’s tenants and destroying the seed sown therein. 

The defence raised was an alibi ; it was also contended on behalf of the 
accused that the field belonged to one of them, and that the complainant 
had no title whatever to it. 

The Magistrate, who tried the case, declined to go into the question of title ; 
bo found that tbo complainant’s tenants were in possession of the field ; 
and disbelieving the evidence of alibi he convicted the accused and sen- 
tenced them to fine. 

On application in revision to the High Court it was urged ( inter alia) that 
the complainant, not being the person in possession, could not legally 
institute the criminal proceedings, and that, therefore, the conviction was 
bad. 

Held that, looking to the nature of the false defence set up by the accused, 
this was not a case for interference in revision, as to do so would encourage 
perjury. 

Held, also, that the words “ any pereon in possession ” in s. 441 of the 
Indian Penal Code do not mean only “ a complainant in possession,” there 
boing no authority for taking the offences of mischief and criminal trespass 
out of the general rule which allows any person to complain of a oriminal 
act. IMPERATRIX v. KESHAVLAL, 21 B. 536 

(11) Ss. 463 and i'll— Using asgenuine a false document.— The accused applied to 

the Superintendent of Police at PooDa for employment in the police force. 
In support of his application he presented two certificates which he knew 
to be false. One of these certificates was a wholly fabricated document, 
whilst the other was altered by several additions made subsequently to 
the issue of the certificate. 

Held, that the accused was guilty of offences under ss. 463 and 471 of the 
Indian Penal Code (Act XLV of 1860). QUEEN-EMPRESS v. KHANDU- 
SINGH, 22 B. 768 

(12) S. 471— See PLEADER, 22 B. 317. 

Penalty. 

(1) See Civ. Pro. Code (act XIV of 1882), 22 B. 971. 

(2) See Municipality, 22 B. 708. 

Plaint. 

(1) See CIV. PRO. CODE (ActXIVOF 1882), 22 B. 971. 

(2) See CONSIGNOR AND CONSIGNEE, 21 B. 287. 

(3) See PARTNERSHIP, 21 B. 205. 

(4) See Practice, 21 B. 570. 

(5) See vendor and Purchaser, 21 B. 827. 

Plea. 

Bee HUSBAND AND WIFE, 21 B. 610. 


Pleader. 


(1) Practice— Procedure— Appointment by pleader of another without clients autho- 
rity— Reg. II of 1827, s. 54 -Civ. Pro. Code {Act XIV o/ 1882), ss. 36, 
39 and 652 — Charter Act, 24 and 25 Viet., C. 104, s. 15 — High Court s 
Civil Circular Orders, cl. 18 (i)— Proviso os to the appointment of another 
pleader— Proviso not ultra vires.— The proviso to sub-cl. (i) of ol. 18 oi 
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the Civil Circular Orders of the High Court, namely, that a pleader may 
appoint another pleader on his behalf, and that in suoh case the hearing 

2fc8HH>APA U 22B 8 fc 6 h 5 e 4 C ° Urt 866 reason t0 the contrary, is not ultra virts. 

(a) Reg. II of 1827, 8. 52, Appendix L— Act I of 1846, S. 7— Costs— Fee of 
pleader— Partition— Maintenance— Party to suit claiming only main- 
tenance— Fee of pleader of suoh party. See REG. II OF 1827 (BOMBAY 
Caste Questions, Pleaders), 21 B. 42. 


(3) Responsibility oi , in conduct of case — Suspicious document used in a case — 
Guilty knowledge"— Indian Penal Code ( Act XL V of I860}, s. 471 — 
Sanction for prosecution.— Sanction was given for the prosecution of a 
pleader who in the conduct of a case had presented to the Court for his 
clients a document of suspicious appearance and which his clients were 
charged with having forged. The sanction was granted by the Sessions 
Judge on the ground that the document bore on its face such marks of 
concoction that the pleader’s suspicions must have been aroused at the 
first sight of it, and that had he examined it, as he ought to have done, 
he would either have rejected it, or have advised his client to produce it 
in Court at bis own risk. On appeal to the High Court. 

Held, that the sanction should be revoked. A pleader is under no higher 
obligation than any other agent would be. and to justify his prosecution it 
should be shown that he had been a party (priocipal or accessory) to the 
concoction of the document, or that he had the knowledge that it was 
concocted. 


The mere fact that his suspicions ought to have been aroused by the sight of 
the document was not prima facie evidence that he knew, or had reason to 
believe, the document to be forged. In re RANCHHODDAS, 22 B. 317 ... 


Police. 

(1) Bombay District Police Act (Act VII of 1867), 8. 33 — “ Booth," meaning of 

the word — Structure contemplated by the section must be constructed on a 
public road and must cause nuisance to the public - Construction. — The 
accused had a house on each side of a public road. On the occasion of a 
wedding he put bamboos across the street from the top windows of one 
house into the top windows of the other house, and laid a covering of 
doth over the bamboos, thus making a canopy, or awning, over the 
street. It was at such a height that no obstruction or inconvenience 
whatever was caused to persons or animals passing along the street. The 
accused erected the structure without the permission of a Magistrate or 
Municipal Commission. 

For this aot the accused was convicted by a Magistrate under s. 33 of the 
Bombay District Police Act (Bom. Act VII of 1967) and sentenced to pay 
a fine of Rs. 5. 

Held reversing the conviction and sentence, that the structure erected by the 
accused was not a “ booth” within the meaning of a. 33 of Bombay Aot 
VII of 1867. The structure contemplated by the section muet bo on the 
road itself and cause some nuisance to the publio. As no part of thestruo- 
ture in question touched the road, it could not bo said to have been con- 
structed on the road. In re NAHALCHAND, 22 B. 742 

(2) Bombay District Police Act (Bom. Act IV of 1690). s. AT— Right of the police 

to have free access to a place of public amusement or resort— Race-course 

enclosure. Races were held in a certain enclosed ground at Poona whioh 

belonged to the Military authorities, and was lent for the purpose to the 
Western India Turf Club. The part of the ground to which the public 
were admitted, was fenced in by ropeB, and soldiers were stationed at 
intervals to prevent aDy persons entering or leaving the enclosure otherwise 
than through the passages provided for the purpose. The Inspector of 
Police who was present on duty in that capacity, contrary to the regula- 
tions prescribed by the stewards of the races, crossed over the fenoing ropes 
into the enclosure instead of goiDg in by the regular entranoe. This was 
reported to the honorary secretary of the club, who bad general oharge of 
the arrangements. He sent for the Inspector, and after an interview with 

him ordered two soldiere, who were in attendance to keep order, to put 

him out of the enclosure. They accordingly did so, laying hands on him 
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in the first instance, but immediately at his request letting him go and 
merely escorting him outside. He thereupon under s. 353 of the Penal 
Code (Act XLV of 18G0) charged the secretary of the club with usiDg 
criminal force to a public servant in the exercise of his duty. 

Held, that the offence had been committed. Under s. 47 of the Polioe Aot 
(Bom. Act IV of 1890) the Police had a right of free access to the race- 
course. Queen-Empress v. Ross. 22 B. 746 

(3) District Police Act {Bom, Act IV of 1890), s 48, cl. {a)— Construction— Pro- 

cession — Order as to conduct of procession . — A District Superintendent of 
Police issued a notification to the following efieot : — “ No member of any 
sect can be permitted to proceed naked to the tirth to bathe, nor while 
there to batbe naked, nor to pass the streets naked on any account. If 
aoy one does this, he will be dealt with according to law.” 

II eld, that this notification was not illegal or ultra vires. It was not any 
order or command as to costume, but merely a warning to the people that 
an indecent exposure of the person was an offence under the law, and would 
be dealt with as such. Inre HUKUMPURIBAVA GOSAVI, 22 B. 715 ... 

(4) Bombay District Police Act {Bom. IV of 1890), ss. 53, cl. 2, and 65— Panoh- 

nama — Refusal to attend m order to make a panchnama. — The acoused 
refused to attend to make a panchnama regarding an obstruction to a 
public road caused by a grain-dealer by keeping his grain bags on the road. 
He was thereupon convicted under s. 53, cl. (2j and s. 65 of the Bombay 
District Police Act (Bom. Act IV of 1890). 

Held, that tho couviction was illegal. Non-attendance to make the panch- 
nama in question was not an offence punishable under the Police Act. 
In re BHOLASHANKAR. 22 B. 970 

Possession. 

(1) Adverse possession continuous— Temporary ioterruption of possession — 

Wrongful possession given by Court to a third person — Restoration of 
possession to defendant— See ADVERSE POSSESSION, 22 B. 733. 

(2) Ejectment — Mahomedan family — Sons living with father— Decree and exe- 

cution against father — Subsequent possession by sons — Adverse possession 
—Civ. Pro. Codo (Act X of 1877), s. 263— Limitation— See EJECTMENT, 
21 B. 98. 

(3) Suit for— Parties— Tenants of defendant proper parties to suit — Praotice— 

Procedure — Mamlatdars’ Act (Bom. Act III of 1876), e. 8 — See MAMLAT- 
DAR, 22 B. 630. 

(4) Symbolical possession obtained in execution of former decree— Fresh suit 

against the same defendants to obtain actual possession . — A plaintiff who 
has obtained only symbolical possession in execution of a former decree 
is entitled to maintain a fresh suit against the same defendant to obtain 
real possession. SHANKAR v. NARSINGRAV, 22 B. 667 

(5) See ACT III OF 1874 (BOMBAY, HEREDITARY OFFICES), 21 B. 55. 

(6) See CIV. Pro. CODE (ACT XIV OF 1882), 21 B. 392 ; 22 B. 967. 

(7) See Landlord and Tenant, 21 B. 311. 

(8) See Limitation act (XV of 1877), 2l b. 159. 

(9) See Minor, 21 B. 88. 

(10) See Practice, 21 B. 806. 

Practice. 

(1) Procedure— Amendment of plaint— Discretion of the Judge— Code of Civil 

Procedure (Act XIV of 1882 ), s. 53 .— The amendment of a plaint under 

s. 53 of the Code of Civil Procedure (Act XIV of 1882) is in the discretion 
of the Judge, and is not the right of the suitor in all circumstances. It is 
not enough for a plaintiff to show that the amendment does not alter e 
character of the suit. TaPIRAM v. SADU, 21 B. 570 

(2) Procedure — Appeal — Limitation — Memorandum of appeal Non-payment of 

stamp in time — Petition to appeal in forma pauperis Security for costs f 
appeal— Extension of time for funishing security— Exceptional ctrcum- 
stances-Civ. Pro. Code (Act XIV of 1882), s. 549 .-The plaintiff s sort 
having been dismissed for non-appearance under s. 98 of the kiv* . # 

Code (Aot XV of 1882) she applied to have it restored to the list for hearing, 
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but her application was refused on the 21st September, 1896. On the 17th 

thaorier^Pth P 6 ‘ ,t, “ nei ' or l0 »'’ 6 to appeal in /„ rma pauperis against 
the order of the 21 at September and annexed to her petition an unstamped 

memorandum of appeal. On the 4th December, 1896. her petition for 
leave to appeal iu forma pauperis was rejected, and ebe was directed by 
t0 a PPeftl in the ordinary way if ebe desired to appeal. On the 
11th December. 1896, she applied for further time to pay the stamp fee on 
the memorandum of appeal and to deposit the usual security. The Court 
made no order as to the stamp fee, but gave her time to furnish security 
until tho opening of the Court aftor the Christmas vacation. On the 21st 
December she tendered to tbe officer of the Court the proper stamp, asking 
to have it affixed to her memorandum of appeal, but he refused on the 
ground that it was too late. The plaintiff, therefore, now applied to the 
Court of appeal asking that the stamp should be affixed and the appeal filed, 
Held, that the application should be granted. As the Court had made no 
order on the 11th December as to the day on which the stamped duty 
should be paid, the case should be considered as if the stamp had been 
affixed to the memorandum of appeal on the 21st December, t. e. f the day 
on which the officer of the Court refused to receive tbe stamp. That 

being so. the memorandum of appeal should be regarded as presented on 

the 17th October, 1096, and consequently within the time of limitation. 

Tbe appellant also applied for a further extension of the time for giving 
security for the costs of the appeal on the ground that in the exceptional 
state of things in Bombay caused by the prevalence of the plague she had 
been unable to raise the money required. 

Held, that under the circumstances the application should be granted, 
8. 549 of the Civ. Pro. Code (Act XIV of 1882) does not absolutely preclude 
such an order if tbe circumstances render it just to do so. The Court can- 
not lay down a bard and fast rule that in no case after the time for giving 
security has expired can an appellant be allowed further time. JUMNA- 
BAI v. VISSONDAS. 21 B. 576 

(3) Procedure— Civ. Pro. Code (Act XIV of 1882), s- 30— Permission of Court- 

Leave of Court wh»n to be given.— In a suit brought UDder s. 30 of the 
Civ. Pro Code (Act XIV of 1882), the permission of the Court required by 
that section may be given subsequently to tho filing of the suit. FER- 
NANDEZ v. RODRIGUES. 21 B. 784 (F.B.) 

(4) Procedure— Civ Pro. Code (Act XIV of 1882), ss. 58, 62, 63, 64— Plaint 

registered — Copy extract from account books annexed — Books of account 
Dot produced for confirmation— Penalty for non-production of books— See 

Civ Pro. Code (act XIV of 1882), 22 B. 971 


(5) Procedure— Civ. Pro. Cede l Act XIV of 1802), ss. 365 and 366 — Pegulalion 
VIII of 1827, ss. 7, 9 and 10 —Act XIX of 1841 s. 9 —Act VII of 1874, s. 18 

Death of appellant — Administrator of the properly of the deceastd placed 

on the record — Abatement of appeal. — An administrator appointed under 
s. 10 of Rig. VIII of 1827 does not by such appointment become the legal 
representative of the deceased, or entitled to continue an appeal filed by 

him. Malapav. Devi, 21 B. 102 


5) Procedure— Civ Pro. Code (Act X IV of 1882), s. 379 —Suit for injunction 
or damages— Payment into Court by defendant, to satisfy plaintiff's claim— 
Costs in such case— Costs — The plaintiffs sued alleging certain windows in 
their bouse lo be ancient windows and complaimng that a building in 
course of erection by the defendant would, when completed according to 
the building plan, obstruct the fight through the eaid windows. In his 
written statement the defendant denied that the plaintiffs’ windows were 
ancient and that the plaintiffs were entitled to the light and air as an 
ease ment At the time of filing bis written statement the defendant paid 
into Court tbe sum of Rs. 200. which . in bis written statement he stated 
was more than sufficient to compensate the plaintiffs for any damages they 
might sustain and which he (defendant) paid in without prejudice to his 
contentions but for the sake of peace and to avoid litigation. At the 

hearing the plaintiffs abandoned their claim for injunotioD, but insisted 

that Tlfev were eo tit It d to more than Rs. 200 as damages The Court found 
that tba^Dlain tiffs* windows were ancient, but that tbe Rs. 200 paid into 
Conrt was" nt damage. It. therefore. ordered that the defendant 
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should pay all the plaintiffs’ costs up to the date at whioh the Rs. 200 
were paid into Court, and as to their subsequent costs that the defendant 
should pay three-fourths of the plaintiffs’ subsequent costs and theplaint- 
iffs should pay to the defendant one-fourth of the defendant’s subsequent 
costs. The Court offered to simplify its order by directing the defendant 
to pay all the costs of the plaintiffs up to the date of paying the Rs. 200 
into Court and half the plaintiffs’ taxed costs subsequent to that date. 

The defendant appealed, contending that under e. 379 of the Civ. Pro. 

Code (Act XIV of 1882) the plaintiffs should have been ordered to pay all 
the defendant’s costs subsequent to the payment into Court. 

Held, that the suit was not ono to recover a debt or damages, and, therefore, 
s. 379, Civ. Pro. Code, did not apply. That being so, the Judge had full 
discretion under s. 220 of the Civ. Pro. Code, to apportion the costs, and 
the Court of Appeal would not interfere with that discretion. 

Held, also, that in cases not being suits to recover a debt or damages where 
money is paid into Court, the principle underlying s. 379 of the Civ. Pro. 

Code, ought to regulate the discretion of the Court in directing the pay- 
ment of costs. LUXUMON NANA PATIL v. MOBOBA RAMKRISHNA, 21 
B. 602 ... 336 

(7) Procedure— Civ. Pro. Code (Act XIV of 1882), ss. 551, 557 and 584— Dis- 

missal of appeal— Power of the lower Court to amend deoree after dismis- 
sal of appeal— See ClV, PRO. CODE (ACT XIV OP 1882) 21 B. 548. 

(8) Procedure — Complaint of offences under ss. 182 and 500 of the Penal Code 

(Act XLV of 1860) — Necessary sanction not obtained — Withdrawal of 
complaint— Discharge of accused — Fresh complaint lodged on same 
charges— Effect of previous discharge of accused — Crim. Pro. Code 
(Act X of 1882), ss. 248, 253 and 403— See CRIM. PRO. CODE (ACT X 
OF 1882), 22 B. 711. 

(9) Procedure— Contentious matter — Duty of Registrar — When a petition for 

probate or letters of administration becomes contentious — Non-appearance 
of caveator — Form of order. — So loDg as a petition for probate or letters of 
administration is “ non-contentious ” it is to be dealt with by the Registrar. 

As soon as it becomes “contentious” it is to be treated as a plaint in a suit, 
and the suit is governed, as far as practicable, by the procedure prescribed 
by the Civ. Pro. Code. 

The petition becomes contentious not upon the entry of a caveat, but upon 
the filing of the affidavit in support of the caveat. 

Where, in consequence of the finding of the affidavit, the matter becomes 
a suit, the whole suit must be disposed of by the decree of the Court. 

Whore, therefore, at the hearing of the suit the defendant does not appear 
in support of the caveat, it is not a oorreot procedure for the Court merely 
to dismiss tho caveat, leaving it to the Registrar to dispose of the petition 
as a non-contentious matter. The proper form of order is that the caveat 
be dismissed and that probate or letters of administration issue, 
provided that the Court is satisfied that the papers are in order. CHOTA- 
LAL v. BAI KaBUBAI, 22 B. 261 *" * 

•(10) Procedure — Costs — Right of successful plaintiff to costs Plaintiff 

ing less than Rs. 2,000 — Presidency Small Cause Court Act (XV of 1882 ),. 
s. 22— Amending Act (I of 1895 )— General Clauses Aot (I of 1868), 8. 6 
See COSTS, 21 B. 779. 

(11) Procedure — Decree — Rectifying decree — See DECREE, 22 B. 370. 

(12) Procedure— Dismissal of case in first Court without hearing all the witnesses 

—Appeal— Duty of appellate Court to call the r emaining witnesses before 
reversing the decree of first Court.— The Subordinate J udge having “ ea ' Q 
all the witnesses for the plaintiff and some of the witnesses for the defena- 
ant intimated that he did not consider it necessary for the defendant to 
call any more evidence. Ho then dismissed the suit. On appea y 
plaintiff the Judge upon the recorded evidenoe reversed the deoree ana 
allowed the plaintiff’s claim. The defendant appealed to the High Court, 
contending that the lower Court ought not to have found against nun 
without allowing him an opportunity to call the witnesses whose evidence 
had been dispensed with by the Subordinate Judge. 
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B lt W*' Court and remanding 

l appellate Court ought not to have reversed the 

^ o C Wtt ? 0Ut all0W ‘ Q « the defendant to give the evi- 
dence which the first Court declined to take, ARJUN v. SHANKAR, 22 B. 253 

(13) Proo ®^ re 7 ExeoutioD of decree— Decree— Death of a party to a Jsuit after 

906 an . d before delivery of judgment-Exeoution against the heirs 

oSn d J ud ^ aeat * debtoi; -Civ. Pro. Code (Aot XIV of 1882), ss. 234, 
248 — 250. See EXECUTION OF DECREE, 21 B. 314 

(14) Procedure— High Court-Extraordinary jurisdiction— Reference by Collector 

—p™' Pro ' c ° d <> (Act XIV of 1882), s. 622. -The High Court will not 
interfere on a reference by the Collector with a Mamlatdac’s Court deoision 
in a possessory suit. The aggrieved party can himself apply to the Court 
PANDU v. BHAVDU, 21 B. 806 

(15) Procedure— Letters Patent, 24 and 25 Viet., C. 104, cl. 15 —Appeal from 

an order of a single Judge of the High Court in the exercise of the Court's 
revisional or extraordinary jurisdiction— Appeal— No appeal lies under 
cl. 15 of the Letters Patent from an order of a single Judge of the 
High Court dismissing an application for the exercise of the Court’s 
extraordinary or revisional jurisdiction. 

The Letters Patent provide for an appeal only from a judgment passed in 
the original or appellate jurisdiction of the High Court. HlRALAXi v. Bai 
ASI, 22 B. 891 

• •• 

(16) Procedure— Right of appeal— Death of one oj several appellants peding appeal 

— Death of one of several respondents pending appeal— Civ. Pro . Code, 

( Act XIV cf 1882), ss. 366, 368, 544 and 582. — Any plaintiff or defendant 
has aright to appeal without the concurrence of any of the parties to the 
suit. The mere faot of the death of one of several appellauts cannot affeot 
the right of the other appellants to proceed with the appeal if they choose 
to do so- 

One of several appellants (defendants) died after appeal filed, but before the 
hearing. An application to have the name of his heir entered on the 
record as an appellant was rejected as too late. One of the respondents 
(plaintiffs) also died pending the hearing of the appeal, and an application 
to enter the name of bis heir as respondent was rejeoted for the same 
reason. When the appeal oame on for hearing, it was dismissed a3 defec- 
tive for want of parties. 

Held, that the proper oourse for the appeal Court was to order that the appeal 
had abated so far as the deceased appellant (defendant) was concerned and 
to proceed with the hearing so far as the remaining appellants were 

concerned. 

Held, also, with reference to the death of the respondent (plaintiff), that the 
appeal Court ought to havo proceeded under the provisious of s. 368 of the 
Civ. Pro. Code (Act XIV of 1882), and to have either declared that the 
appeal had abated as to him and proceeded against the rest of the respond- 
ents under s. 544 of the Civ. Pro. Code, or else to have direoled that the 
legal representatives of the deceased respondent should be placed upon 
the record. CHANDARSANG v. KHIMABHaI, 22 B. 718 

(17) Procedure — Second appeal— Mixed question of law and fact — See 

Ejectment, 21 B- 91 

<18) Procedure — Sentence-Enhacement of sentence— Power of appellate Court 
—Conviction and sentence on two separate charges -Retention of sentence 
where conviction on one of the charges is reversed- Criminal law.- Where 
an accused person ia convicted and sentenced on two separate ohargea, the 
appellate Court has no power, in appeal to maintain the whole sentence 
when itroverses the conviction on one of the ohargea as to do so ie. in 
effect, to enhance the sentence. QUEEN-EMPRESS v. HANMA, 22 B. 760. 

<191 Procedure— Stamp duty— Cost of preparing a deed— Contraot— Jurisdiction 

419) Procure ^^“kimter claim-Set-off-Civ. Pro. Code (Aot XIV 
of 1882), s. Ill — See CONTRACT, 21 B. 126. 

<20) Procedure-Summons -Service of summons-Civ. Pro. Code (Act XIV of 
1 loflol .. on 02 —Where a defendant is temporarily absent from home, 
and hi not reprinted a t his house by an agent or male member of hie 
family, a Judge is not justified in treating the fixing of a summons to hia 
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door as due service. The summons should be again sent to the defend- 
ant’s house to be served upon him when the inquires made show that 
he is likely to be at home and to be found there. 

The Civ. Pro. Code (Act XfV of 1882) in the matter of the service of a sum- 
mons does not take into account the female members of a defendant’s 
family, and does not rely upon the presumption that they will take steps 
to inform the defendant of what takes place in his absence. JBHOM- 
SHETTI v. UaiABAI. 21 B. 223 ... 150 

(21) Procedure — Wrong issue framed by lower Court — Finding on the point raised 

by correct issue clear from judgment —No remand— Second appeal— Limita- 
tion Act (XIV of 1877). sch. II, art. 126 -Partition suit — Limitation . — 

Where the Lower Appellate Court framed a wrong issue for decision, but it 
appeared from its judgment tbat there was a finding on the point whioh 
would have been raised if the correct issue had been framed, the High 
Court in second appeal refused to remand the case for a new finding on 
that issue. 

The fact that the plaintiffs were not excluded from their share in part of 
the joint properry does not prevent art. 127, sch. II of the Limitation 
Act (XV of 1877) from operating in respeot of another part from which 
they had been excluded to their knowledge, VISHNU RAMCHANDRA v. 
GANESH, 21 B. 325 ... 220 

(22) Revision — Power of revision in oriminal cases — Crim. Pro Code (Act X of 

1882), s. 96 — Search warrant — Issue of search warrant illegal in the 
absence of any inquiry, trial or other proceedings pending before Magis- 
trate— See CRIM. PRO. Code (ACT X OF 1882), 22 B. 949. 

(23) Seoond appeal — High Court — Interference in second appeal with findings of 

fact based on wrong views of law — Hindu law — Widow — Daughter — 

Custom, proof of — Exclusion of women from succession — Gohel girassias. 

—See Hindu Law (Widow). 21 B. 110. 

(24) See ACCOUNT, 22 B. 513. 

(25) See ACT X OF 1876 (BOMBAY REVENUE JURISDICTION), 22 B. 579. 

(26) See AWARD, 22 B. 727. 

(27) See BENAMI TRANSACTION, 22 B. 820. 

(28) See OlV. PRO. CODE (ACT XIV OF 1882), 21 B. 351 ; 22 B. 173, 729. 

(29) See CONTRACT ACT (IX OF 1872), 22 B. 861. 

(30) See CO SHARERS, 21 B. 154. 

(31) 8 ee CRIM. PRO. CODE (ACT X OF 1882‘, 22 B. 549. 

(32) See EXECUTION OF DECREE, 21 B. 775 ; 22 B. 473, 731. 

(33) See EXECUTOR, 21 B. 335. 

(31) See Hindu Law (Partition), 22 B. 922. 

(35) See INSOLVENCY. 22 B. 447. 

(36) See JURISDICTION, 22 B. 701, 963. 

(37) See Land ACQUISITION ACT (X OF 1870), 22 B. 802. 

(38) See Limitation, 21 B. 580. 

(39) See MAMDATDAR, 22 B 630. 

(40) See MORTGAGE (GENERAL), 22 B. 245. 

(41) See Mortgage:. (Apportionment). 2t B. 567. 

(42) See MORTGAGE (REDEMPTION), 21 B. 619; 22 B. 771. 

(43) See MUNICIPALITY,*22 B. 646, 766. 

(44) 820 PARSIS. 22 B. 430. 

(45) See PARTNERSHIP, 21 B. 205. 

(46) See PLEADER, 22 B. 654. 

(47j See PRIVY COUNCIL, 21 B. 723. 

(48) See STAMP, 2 2 B. 632. 

(49) See SUCCESSION CERTIFICATE ACT (VII OF 1889), 21 B. 53. 

(50) See VATAN. 22 B. 669. 

(51) See VENDOR AND PURCHASER, 21 B. 827. 
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Prescription. 

See Hindu Law (Adoption), 22 B. 492. 

Presentation. 

(1) See Limitation, 21 B. 552. 

(2) 8ee REGISTRATION, 21 B. 724. 

Presentment. 

See HUNDI, 21 B. 294. 


Presumption. 



AdopUoa -Specifying a chiJdloradopfcma does nob necessarily prevent the 
ad° p tioa of another if the one speoified die or to be refused— Hindu law— 
See Hindu Law (Adoption), 22 B. 990. 


(2) See Easement. 22 B. 831. 

(3) See Gaming, 22 B. 745. 

(4) See HINDU LAW (ADOPTION), 22 B. 199. 

(0) See HINDU LAW (MARRIAGE), 22 B. 509. 


Principal and Agent. 

Liability of agent for rent— Honorary secretary to a school maintained by a foreian 
society— Contract Act (IX of 1872), s. 230— Ejectment— Notice to quit — 
Service of notice— Transfer of Property Act (IV of 1882), s. 106.— The 
plaintiff sued the defendant to recover possession of a certain house in 
Bombay and for arrears of rent. The defendant pleaded that the house in 
question was occupied by the Beni-Israel School of Bombay which was 
maintained by the Anglo-Jewish Association of London, that he was hono- 
rary secretary of the school, and as such, and not in his personal capacity, 
had hired the house and that he had never paid the rent or expenses of the 
sohool out of bis own pocket. He contended that ho was not liable to be 
sued personally. 

Held, that the defendant was liable for the rent. There was nothing to show 
that the contract for the house was made on the personal oredit of any one 
except the defendant, 

The notice to quit had been sent to the solicitors of the defendant. It was 
contended that this was not sufficient service under s. 106 of the Transfer 
of Property Aot (IV of 1882). 

Held , that the servioe was sufficient. BHOJABHAI v. Hayem SAMUEL, 
22 B. 754 ... 

Priority. 

(1) See Consignor and Consignee, 21 B. 287. 

(2) See Registration, 22 B. 213,945. 

Privileged Occupant. 

See KHOT, 21 B. 467. 

Privity. 

See Landlord and Tenant, 21 B. 31 1. 

Privy Council. 

(1) Leave to appeal— Refusal of leave to appeal from a conviction and sentence — 

Alleged misdirection to a fury— Indian Penal Code ( Act XLV of I860), 
s. 124- A. — The petitioner applied to the Privy Council for leave to appeal 
from a verdict finding him guilty on a charge under 0. 124- A of the Indian 
Penal Code (Act XLV of 1860). 

Reid, that, consistently with the rules hitherto guiding the Judicial Commit- 
tee in recommending the grant of leave to appeal from convictions in 
criminal cases, the petitioner's case was not one in whioh leave should be 
granted. BAL GaNQADHAR TILAK v. QUEEN-EMPRESS, 22 B. 628 (P.C.) 

= 26 I. A. 1 = 7 Sar. P.C.J. 270 

(2) Practice— Petition to restore an appeal— Terms under which it was restored.— 

Under Rule 5 of the Orders la Council of 18th i June, 1963, an appeal was 
dismissed for want of prosecution on the 8th October, 1896. The record 
had been received on the 16th January, 1896, and since then no steps had 
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Privy Council— [Concluded}. PAGH 

bean taken. Tbe delay having been explained, and the oause of it consi- 
dered sufficient, the appeal was restored to the file, on conditions as to 
costs, and on security to be given in England. RABIABAI v« MAHOMED 
ISMAIL, 21 B. 723 (P. C.) = 24 I. A. 128 = 7 Sar. P.C.J. 217 ... 486 


Probate. 

(1) Application by executors for probate— Order refusing probate— Subsequent suit 

^ by executors as persons entitled under will to property of deceased — Res judi- 
cata— probate and Administration Act (VI of 1881), s. 12, Chap. V, ss. 59 
an d 83 —Succession Certificate Act (VII of 1889).— The plaintiffs applied to 
tbe District Court at Poona under the Probate and Administration Act 
(V of 1881) for probate of a will of which they were appointed executors. 
The defendants opposed their application, and on appeal the High Court 
rejected it, holding that on the evidence the execution of the will was not 
proved. The plaintiffs thereupon filed the present suit as the persons 
beneficially entitled under the will for a declaration that the property of 
the deceased belonged to them, and for an injunction to restrain the 
dofendaut from obstructing them in the enjoyment of it. The defendant 
contended that the suit was barred as res judicata. 

Held, that this suit was not barred by the ordor refusing probate of the will. 

The refusal to grant probats does not conclusively show that the will pro- 
pounded is not the genuine will of the testator. GANESH JaGANNATH 
Dev v. RAMCHANDRA, 21 B. 563 

(2) Costs of obtaining probate— Fund liable .— The appellant cited the respondent, 

who wa 9 the exeoutor of one Tulsidas Varajdas, to bring in and prove 
his testator’s will. The Division Court (Starling, J.) ordered the respond- 
ent to lodge tbe will in Court and to take out probate, but direoted that 
the appellant should pay half the costs of obtaining probate. On appeal, 

Held, (varying the order of Starling, J., as to oosta) that the fund primarily 
liable to the costs of probate was the residuary estate ; and part of the 
residuary estate being as yet undistributed, it should, in the first instance, 
be applied to this purpose, and after that the appellant and respondent 
should contribute in equal shares. DAYABHAI TaPIDaS v. DAMODAR- 
DAS, 21 B. 75 

(3 ) ?Probate duty— Duty payable only on assets in British India at date of 

Court Fees Act (VII of 1870), sch. I, No. 11 —Succession Act (X of 1865), 
ss. 242, 244. — Probate duty is payable only on assets whioh at the date 
of the testator’s death are in British India. In re EZEKIEL JOSHUA 
AERAHAM, 21 B. 139 

(4) Probate duty— Locality of asset.— S. died in England in October, *896, and 

probate of his will was obtained in England on 1st December, 1896. He 
left a large amount of property and oredits in Bombay, and he was a part- 
ner in the firm of David Sassoon and Company, which had its head office 
in London and had branches in Bombay and Calcutta. 

Held, that no probate duty was payable on the value of the share of the 
deceased as a partner in the firm of David Sassoon and Company or the 
properties of the firm situated in British India at his death, in tne 
goods of SIR A. A. D. SASSOON, 21 B. 673 

(5) See EXECUTOR, 21 B. 335. 

(6) See PRACTICE, 22 B. 261. 


Procedure. 


( 1 ) 

( 2 ) 

(3) 

(4) 

(5) 

( 6 ) 

(7) 

( 8 ) 

(9) 

( 10 ) 


See ACCOUNT, 22 B. 513. 

See ACT X OF 1876 (BOMBAY REVENUE JURISDICTION), 

See Award, 22 B. 727- 

See BENAMI TRANSACTION, 22 B. 820. 

See Civ. Pro. Code (ACT XIV OF 1882), 21 B. 351, 548 ; 

See CONSTRUCTION, 21 B. 8Q2, 


Jee CONTRACT, 21 B. 126. 

>ee Co-sharers, 21 B. 154. 

5ee Costs, 21 B. 779. 

lee GRIM. PRO. CODE (ACT X OF 1882). 22 B. 711 


22 B. 

22 B. 


579. 

173,971. 
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(11) See Decree, 22 B. 370. 

(12) See Execution of Decree, 21 B. 314, 775 ; 22 B. 473, 731. 

(13) See Hindu Law (Partition), 22 B. 922. 

(14) See insolvency, 22 B. 447. 

(15) See Jurisdiction, 22 B. 701, 963. 

( 16 ) See Land Acquisition act (X of 1870), 22 B. 802. 

(17) See Limitation, 21 B. 580. 

(18) See Mamlatdar, 22 B. 630. 

<19) See Mortgage (General), 22 B. 245. 

(20) See MORTGAGE (REDEMPTION), 22 B. 771. 

(21) See Municipality, 22 B. 766. 

(22) See Partnership, 21 B. 205. 

(23) See PLEADER, 22 B. 654. 

(24) See PRACTICE, 21 B. 102, 223, 325, 502, 570, 576, 764, 806 ; 22 B. 253, 261. 

(25) See STAMP, 22 B. 632. 

(26) See SUCCESSION CERTIFICATE ACT (VII OF 1889), 21 B. 53. 

(27) See VATAN, 22 B. 669. 

(28) See VENDOR AND PURCHASER, 21 B. 827. 

Proceedings. 

See PENAL Code (ACT XLV OF I860), 22 B. 112. 

Procession. 

See Police, 22 B. 715. 

Promissory Note. 

(1) Express promise to pay— Stamp.— A document is not a promissory note if it 

does not contain au express promise to pay. GOVIND v. BALWANTRAO, 
22 B. 986 

(2) See ClV. PRO. CODE (ACT XIV OF 1882), 22 B. 693. 

Public Charity. 

See Trustees, 21 B. 48. 

Public Policy. 

See Hindu Law (Marriage), 22 B. 658. 

Public Servant. 

See Penal Code (ACT XLV OF I860), 21 B, 517. 

Race Course. 

See Police, 22 B. 746. 

Railway Receipt. 

See Consignor and consignee, 21 B. 287. 

Ratification. 

Bee Hindu Law (adoption), 22 B. 551. 


Receipt. 

See Registration, 21 B. 533. 

Receiver. 

Annnintwnf nf a receiver— Nomination by Subordinate Courts with grounds of 

APP ° m !Z InZtin-SaZion of the 

18^/ ss E 503 a 605 D flnd 622.— The District Judge made an ex parte order 

fffthe aoDointment of a receiver under b. 605 of the Oiv. Pro. Code (Aot 

XIV of 1882) Ba^qaently it having been ahovmto the Judge that the 

«!Iina!inn Lde bv the Subordinate Judgeon whioh the order was paaial 
nomination made by wwo admitting a r 


wa“n^rr7ct^ 

rs^f? a nn«kled to the High Court. Without deciding whether an appeal 

the order of the District Judge, the High 
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Receiver— {Concluded). 

dismissed the appeal, holding that the order of the Distriot Judge having 
in the first instance been ex parte he had clearly the power to review it. 
CHUNILAL v SONIBAI, 21 B. 328 

Re-entry. 

See Landlord and Tenant, 21 B. 195. 

Refund. 

( 1 ) See Execution of Decree, 22 B. 473. 

(2) See Vendor and Purchaser, 21 B. 827. 

Registrar. 

(1) Sec Practice, 22 B. 261. 

( 2 ) See Registration, 21 B. 724. 

Registration. 

(1) Registration Act (III of 1877), 5 . 17 — Mortgage— Change of name in Govern . 

ment records — Mortgage or sale — Subsequent agreement to re-transfer land 
in Government records on payment of debt — Document creating a right in 
land.— In 1877 the plaintiff being indebted to the defendant transferred 
certain land to the defendant’s name in the Government records. In 
July, 1879, the defendant executed the following document to the plaintiff 
reciting the previous transfer and agreeing to retransfer the land to the 
plaintiff’s name on the 12th July, 1880, if the debt which would then be 
due should be paid off : — 

“ In the village of Behrampur is your (plaintiff’s) field, Survey No. 146, 
measuring 5 acres 3 gunthas, bearing assessment Rs. 16. You (plaintiff) 
have got it transferred to our name. The field, therefore, stands in our 
(defendant’s) name in the Government records. You owe a debt to us. 
On account of that debt you have transferred it to our Dame * * * 

The field shall be transferred to your name when you repay the said debt 
to me. You have cultivated the field for the produce of Samvat 1936, 
and a lease in respect thereof you have this day passed to me. And a 
stamp paper was purchased at the time of the transfer for the execution 
of this agreement, but no agreement was then passed. This agreement is, 
therefore, this day passed to you when the lease is executed. And you 
owe me (a) debt bearing interest. I will pay out of my pocket the expenses 
to be incurred at present in cultivating the field. The debt due to me 
would in all amount to Rs. 100. If you repay all these rupees due to me 
till the Vaishakh Shudh 6th, Samvat 1936. I will take them and 
retransfer the field to your name. And if you fail to pay (them) till 
Vaishakh Shudh 4th, you will have no claim whatever to the said field. 

I shall not take the rupees after the 4th, (chautb), nor shall I give (or 
transfer) the field to you I shall lease the field to any one I like with- 

out keeping any claim of you as regards cultivation, manure and hedge. 
You have no claim or right whatever ” 

This document was not registered. The plaintiff brought this suit to redeem 
the land, alleging that it had been mortgaged to the defendant and that 
the debt had been paid off. The defendant contended that the transaction 
in 1877 was not a mortgage but a sale of the land to him, and that the 
document of July, 1879, wa9 an agreement to resell it to the plaintiff, 
whioh was not admissible in evidence as it was not registered. 

Held, upon the evidence, that the transaction in 1877 was a mortgage to the 
defendant and not a sale. 

Held, also, that the document of the 11th July, 1879, did not require regis- 
tration. It created no rights in land, but only amounted to a persona 
covenant to effect a mutation of names in the Government books w sn 
the debt due by the plaintiff was satisfied. PATEL RANCHOD v. BHIK 
BHAI, 21 B. 704 

(2) Registration Act (III of 1877), s. 17, els. (c) and (h)— Receipt for \ 

money— Document creating or extinguishing a right to xmmoveaoie P 
perty. — The plaintiffs sued to recover the property sold to them J 
defendants. The defendants set up a re-purohase and produced a re P 

, passed to them by thei. plaintiffs whioh stated that the plaintiffs 
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Registration— (Continued) . 

S e /„„% n5,i ^ et<,s , ti “. t « epr0pertj '' an ' 3 that th °7 would execute a now 
.ale-deed. The plaintiffs contended that the reoeipt required registration. 

Held, that as the reoeipt created or deolared or extinguished a right to the 

«"■*■ a stamped document to 

* Ganpat 2i°B % f 3 3 Ure 00ca310n ' 11 paired registration. Parashbam 

(3) Registration Act (III of 1877). s. SO -Notice-Registration is notice only of 
registered documents, not of unregistered documents under which holders of 
registered documents derive their title- Priority.— The plaintiffs sued to re- 
cover possession from the defendants of certain land which they had nur- 
ohased from one Ran by a registered deed of sale dated the 22nd August 


Ran had been given the land by one Hariohand by a registered deed of 
dated 15th November, 1881. 



Harichand, however, had purchased the laud from one Vithoba on the 22nd 

March, 1876, and the deed of conveyance to him of that date was not 
registered. 


On the 2nd April, 1894, the sons of Vithoba {defendants Nos. 1 and 2) sold 
the land to the third defendant by a deed of that date which was dulv 
registered. J 

The third defendant contended that the plaintiff’s title depended on the un- 
registered deed of the 23rd Maroh 1876, executed by Vithoba (father of his 
vendors), and that his (defendant’s) purchase by registered deed, dated 2nd 
April, 1894, had priority. 

Held, that the plaintiffs’ claim must be dismissed. They were mere stran- 
gers the land unless they could rely on the unregistered conveyance by 
Vithoba to Hariohard on the 23rd March. 1876, but this conveyance had 
no effect when brought into competition with the registered conveyance to 
the third defendant on the 2nd April, 1894. 

Though the register is notice of registered documents, it is not notice of un- 
registered documents under which holders of registered documents derive 
title. CHUNILALv. RAMCHANDRA, 22 B. 213 

• as 

(4) Small Cause Court — Jurisdiction — Provincial Bmall Cause Courts Act (IX of 
1887), s. 25, scb II. arts. 4 and 13 — Hereditary allowance— Immoveable 
property -Registratiou Act (III of 1877), ss. 3 and 17— General Clauses Act 

(Bom. Act III of 1896) — Civ. Pro. Code (Act XIV of 1882) s 252 See 

Small Cause Court, 21 B. 387. 

<5) Suit for registration— Registration Act (III of 1877), ss. 24 and 77.— No suit 
lies under s. 77 of the Registration Act (III of 1877) against an order made 
under a. 24 of that Aot refusing to direct a document to be accepted for 
registration. GANGAVA v- SAYAVA, 21 B. 699 

• •• 

(6) Suit to compel registration— Discretion of registrar in acceptance of document 
for registration under s. 24 of the Registration Act— Registrable document 
with another document annexed, the latter, if presented by itself beina 
beyond time— Registration Act (III of 1877), ss. 24, 73, 75 and 77.— A 
registrable document, which had been exeouted by the plaintiff on the 
one part and by the defendant Tullokohand and one Motiohand on the 
other part, was accepted for registration by the Sub-Registrar of Bombay 
after four months from the date of execution under s. 24 of the Registra 
tion Act (III of 1877). Motiohand subsequently admitted execution and 
the document was registered as against him ; but the defendant Tullock- 
chand objected to its registration and the Registrar refused to register it 
The plaintiff then brought the suit under e. 77 of the Registration Act 
praying for an order direoting the registration of the document. The 
defendant oontended that the document ought not to have been accepted for 
registration without inquiry as to whether the failure to present it within 
four months had been caused by urgent necessity or unavoidable acoident 
and at the hearing of the case counsel for the defendants proposed to ask 
the Registrar’s clerk in his examination whether any suoh inquiry waa 
made. 


Held, following 6 A. 460 that the question should be disallowed, the Court 
having no jurisdiction to inquire into the exercise of the Registrar’s discre- 
tion under s. 24 of the Registration Act. 
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Registration— (Continued). Page: 

The defendants executed and delivered two documents, A and B, to the 
plaintiS, A being an agreement of equitable mortgage and B an agreement 
that they would register A and do all things necessary therefore, and in 
case they failed to do so, to pay whatever the plaintiff could claim under 
A if it had been registered. The plaintiff obtained an order for the registra- 
tion of A, but failed to present it for registration within thirty days after 
such order as required by s. 75 of the Registration Act, and when he did 
present it, registration was consequently refused. He subsequently lodged 
document B for registration with A as an annexure to it, and it was accept- 
ed on payment of a penalty under s, 24 of the Registration Act, The 
Registrar, however, refused to register B on the grounds (1) that without 
A there would be nothing to show to what property B. referred, and (2) to 
register A as an annexure to B would be contrary to the provisions of s. 75, 
which limited the time for registration to thirty days. The plaintiff then 
brought this suit under s. 77 praying for an order for the registration of B, 
with its accompaniment A within thirty days from the date of decree. 

Held , that B being a registrable document of whioh execution had been 
admitted, and it having been presented within time and accepted under 
s. 24 of the Registration Act ought to be registered, the document A being 
copied out as an annexure. Decree accordingly. 

Queer e as to the effect such registration might have on A and whether it would 
render it efficacious as a registered document. GOKULBHOY v.TULLOCK- 
CHAND, 21 B. 69 ... 48 ; 

(7) Suit to compel registration — Document referring to another document — 

Two documents when registrable as one— Duties of Registrar — Further 
period for presentation allowed by s. 34 of Registration Act — Registration 
Act (III of 1877), ss. 24, 34, 77.— The defendants exeouted and delivered 
two documents A and B to the plaintiS — A being an agreement of equit- 
able mortgage and B an agreement that they (the defendants) would 
register A and do all things necessary therefor, and, in case they failed to 
do so, to pay whatever the plaintiS could claim under A if it had been 
registered. The plaintiS obtained an order for the registration of A, but 
failed to present it for registration within thirty days after such order as 
required by s. 75 of the Registration Aot (III of 1877), and, when he did 
present it, registration was consequently rofused. He subsequently lodged 
B for registration, with A as an annexure to it, and it was accepted on 
payment of a penalty under s. 24 of the Registration Act. The Registrar, 
however, refused to register B on the ground (1) that without A there would 
be nothing to show to what property B referred, and (2) that to register A 
as an annexure to B would be contrary to the provisions of a. 75 which 
limited the time for registration to thirty days. The plaintiff then brought 
this suit under s. 77 praying for an order for the registration of B, with its 
accompaniment A, within thirty days from the decree. The Division. 

Court made the order as prayed for. On appeal by the defendants, 

Held, that the decree ordering the registration of B was correct. That docu- 
ment was a mere personal covenant to do a particular aot with reference 
to a particular document. There was nothing on the face of it to show 
that the accompanying document referred to in it related to immoveable 
property. The registering officer would travel out of his functions if he 
were to institute an enquiry as to what was the nature of the document 
referred to. 

When a Registrar has directed under s. 24 that the document shall be ac- 
cepted for registration, the Court cannot inquire under ss. 77 and 74 into 
the propriety of that direction. 

Durga Singh v. Mathura Das, (I. L. R., 6 All., 460) approved of and followed. 

The proviso to s. 34 allows a further period of four months (in addition to 
the four months allowed by s. 24) within which to appear subject to the 
conditions set out in the proviso. 

Held, also, (varying the dcoree of the lower Court) that document A should 
not be copied as an annexure to document B. If dooument A were in the 
nature of a schedule or appendix to document B, then the two documen s 
could be registered as one; but as they appeared to be two distinct docu- 
ments separately stamped and exeouted for different objects, they cou 

.1366 



GENERAL INDEX. 


PAGB 


487 


1212 

Registration Act (III of 1877). 

(1) 8s. 3 and 17— Sea 8MALL CAUSE COURT, 21 B. 387. 

(2) 8. 17— See REGISTRATION. 21 B. 704. 

(3) 8. 17, els. (c) and (h)— See REGISTRATION, 21 B. 533. 

(4) 8a. 24, 34 and 77— See REGISTRATION, '21 B. 724. 

(5) Ss. 24, 73, 75 and 77— Bee REGISTRATION, 21 B. 69. 

(6) Ba. 24 and 77— See REGISTRATION. 21 B. 699. 

(7) S. 50— Sie MORTGAGE (SALE). 22 B. 939. 

(8) 8. 50— See REGISTRATION, 22 B. 213. 

Regulation IV of 1818 (Bombay Police). 

See Official act, 21 B. 773. 

Regulation II of 1827 (Bombay Caste-questions, Pleaders). 

(1) S, 62, Appendix L — Act I of 1846, s. 7 — Costs — Fee of pleader— Maintenance 
Partition — Party to suit claiming only maintenance— Fee of pleader of such 
party . — The plaintiff sued for partition and made two widows, who were 
entitled to maintenance out of the estate, co-defendants in the suit. The 
plaintiff and the male defendants compromised the suit and a decree was 
passed in terms of the compromise. By the compromise the costs of the 
widows were to be paid by the estate, and in estimating the costs the 
lower Court allowed each widow a separate set of costs and calculated the 
amount to be paid to each as pleader’s fees on the value placed on his 
claim by the plaintiff. On appeal to the High Court. 

Held, that the pleaders of the widows were not employed in proseouting or 
defending an original suit of the value of the plaintiff’s olaim, so as to be 
entitled under s. 52 Regulation II of 1827. to a percentage on the amount 
that the plaintiff sued for according to the rates specified in Appendix L. 

The widows were in reality proseouting a suit for their maintenance, and 
their pleaders were entitled to a percentage only on the amount claimed 
by them for maintenance. 


Registration— {Concluded), 

not be so registered. The Registrar had no power to inquire what 
dooument was referred to in the dooument he was asked to register. If 
he oould not register the two documents as one, neither could the Court 
do so under s. 77. TULLOCKCHAND v. GOKULBHOY, 21 B. 724 

(8) Unregistered san mortgage — Sale — Subsequent unregistered mortgage of same 
property — Decree on latter mortgage and sale in execution— Sale certificate 
registered Priority — Interest passing on sale of mortgaged property in 
execution of a money decree and of a decree on mortgage.— One Harilal 
and his sons Baji and Cbbagan executed a san-mortgage of certain ances- 
tral property in plaintiff’s favour in 1885. The mortgage was unregistered. 
In 1896, the same property was mortgaged by Chhagan alone by a deed 
whioh was also unregistered. In 1889, Chhagan’s mortgagee obtained a 
decree on his mortgage for sale of the mortgaged property, and in execution 
put up the property to auction in 1892, when defendant purchased it. 
Defendant got his sale-certificate registered. 

In 1894, the plaintiff brought this suit to enforce his mortgage lien by sale 
of the mortgaged property. The defendant contended that, as to Chbagan’s 
share, his certificate of sale having been registered, his claim had priority 
to the plaintiff’s unregistered mortgage. 

Held, that tbe plaintiff was entitled to a decree. His claim was superior to 
the defendant’s. The defendant had purchased the interest whioh 

. Chhagan had mortgaged in 1889. But that mortgage was unregistered 
and was, therefore, subject to the plaintiff’s mortgage, which although 
unregistered, was earlier in date. The defendant by registering his certi- 
ficate of sale could not enlarge the estate whioh the certificate conveyed to 
him. 

By a sale of mortgaged property in execution of a decree obtained by a mort- 
gagee agaioet the mortgagor upon the mortgage, tbe interest both of the 
mortgagor and mortgagee passes to the purchaser. But by a sale of mort- 
gaged property in execution of a money decree obtained by the mortgagee 
against the mortgagor, the interest of the defendant (mortgagor) alone 
passes to the purchaser. MAGANLALv. Shakba GlRDHAR, 22 B. 945. 
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Regulation II of 1827 (Bombay Caste-questions, Pleader?)— {Concluded). Page 

' • * m 

Case remanded for the amount of the pleaders’ fees to be correctly calculated. 

When a case is decided on the merits, the full percentage is to be paid ; in 
other cases one-fourth only should be paid under s. 7 of Act I of 1846, 
Ramchandra PARSHARAM V. BHAGUBAI, 21 B. 42 ... 29 

(2) S. 54— See PLEADER, 22 B. 654. 

Regulation IV of 1827 (Bombay Civil Courts (Law to be observed)). 

See PARSIS, 22 B. 430. 

Regulation V of 1827 (Bombay Acknowledgment of Debts; Interest 
Mortgages). 

See MORTGAGE (SIMPLE), 21 B. 267. 

Regulation VIII of 1827 (Bombay Administration of Estates). 

Ss. 8, 9 and 10— See PRACTICE, 21 B. 102. 

Regulation XVI of 1827 (Bombay Collectors of Land-Revenue). 

See Resumption, 22 B. 422. 

Release. 

(1) See Civ. Pro. Code (act XIV op 1882), 21 B. 59. 

(2) See Execution of Decree, 22 b. 473. 

Remand. 

(1) See Practice, 21 B. 325. 

(2) See Regulation II of 1827 (Bombay Caste-questions, Pleaders); 

21 B. 42. 

Remarriage. 

See HINDU LAW (MARRIAGE), 22 B. 321, 812- 

Rent. 

(1) See Landlord and tenant, 21 B. 394. 

(2) See MUNICIPALITY, 22 B. 708. 

(3) See PRINCIPAL AND AGENT, 22 B. 754. 

Repartition. 

Hindu Law — Partition— Partition made under a 6ona fide mistake as to property 
subject to partition— See HINDU LAW (PARTITION), 21 B. 333. 

Res Judicata. 

(1) Finding on unnecessary issue between co-defendants — See MORTGAGE 

(General), 22 B. 245. 

(2) Point of law decided in previous suit between same parties — Vatan See 

VATAN, 22 B. 669. 

(3) Trustee — Charity— Suit against de facto manager or trustee by de jure, 

trustees — Dismissal of such suit as barred by limitation — Subsequent suit 
against same defendant by Advocate-General under s. 539 of the Civ. Pro. 

Code — Buoh 9uit not affected by first suit — Civ. Pro, Code (Act XIV of 
1882), 8. 539— See TRUSTEE, 22 B. 216. 

(4) See AWARD, 21 B. 465. 

(5) See Possession, 22 B. 667. 

(6) See Probate, 21 B. 563. 

Restitution of Conjugal Rights. 

See Husband and Wife, 21 B. 610. 

Restraint of Trade. 

Contract Act (IX of 1872), s. 27— Agreement to share profits of trade— Parties— 

Praotice -See CONTRACT Act (IX OF 1872), 22 B. 861. 

Resumption. 

Land granted with condition of service— Land granted as remuneration f° r f 

— Service attached to grant of hereditary office— Adverse P os “ sst0 ?, 
Limitation * — Land granted with a condition of service attached to 
grant cannot be resumed when the service is no longer required. 
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Resumption— (Concluded). 

But land granted as remuneration tor service may be resumed when the 
service is no longer required, except when there has been a grant of an 
hereditary office to those who are to perform the service. In that case, 
the land can only be resumed when the need of suoh service altogether 
oeases. Where the services are still required, and the grantee has a right 
to the hereditary office, he cannot be deprived of the land on the mere 
ground that the grantor prefers to appoint some one else to officiate. 

The ancestors of tbe plaintiff appointed the ancestors of the defendants as 
hereditary kulkarnis and granted to them certain lands as remuneration 
for service as kulkarni, and as karkun. The service required as karkun 
ceased in 1863- 64. Members of defendants’ family officiated as kulkarnis 
for more than two hundred years. They continued to officiate till 1887. 
Their services were then dispensed with, and a stranger was appointed 
kulkarni by the plaintiff. In 1894, the plaintiff sued to recover all the 
lands. 

Held, (1) that the appointment of the defendants' family as hereditary kul- 
karni was valid. 

(21 That the claim to recover possession of part of the lands assigned for the 
remuneration of the defendants as karkun was time-barred by the defend- 
ants’ adverse possession since 1863-64. 

(3) That the defendants’ possession of the lands assigned for the remunera- 
tion of tbe defendants as kulkarni was not adverse to the plaintiff pre- 
viously to 1897, but that as the hereditary kulkarnis of the village the 
defendants were entitled to enjoy the land so long as the services of a 
kulkarni were required, whether their services were accepted or were 
refused, provided they duly discharged the duties of the office should their 
services be required. ’ BHIMAPAIYA v. RAMCHANDRA, 22 B. 422 

Retrospective Effect. 

See Vatan, 21 B. 118. 

Retrospective Operation. 

Of act relating to procedure — See CONSTRUCTION, 21 B. 822, 

Revenue and Police Patel. 

See PENAL Code (ACT XLV OF 1860), 21 B. 517. 

Review. 

(1) See ACT XVII OF 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 22 B. 520. 

(2) See RECEIVER, 21 B. 328. 

Revision. 

Power of revision in criminal’cases — See CRIM. PRO. CODE (ACT X OF 1882), 
22 B. 949. 

Right of Action. 

See Ejectment, 21 B. 229. 

Right of Entry. 

See Easement, 22 B. 525. 

Right to Sue. 

(1) See Declaratory Decree, 21 B. 701. 

(2) See MUNICIPALITY, 22 B. 384. 

£i ve r c 

See CRIM. PRO. CODE (ACT X OF 1882), 22 B. 988. 

Rules, 

(1) Under Cantonments Aot (XII of 1889)— See CRIM. PRO. CODE, 22 B. 841. 

(2) See FRIENDLY SOCIETY, 22 B. 451. 

Ruling Chief. 

See Civ. PRO. CODE (ACT XIV OF 1882), 21 B. 351. 

.Sale. 

(1) See ACT V OF 1879 (BOMBAY LAND REVENUE CODE), 21 B. 381. 

(2) See CONTRACT, 21 B. 628. 
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Sale— (Concluded). 

(3) S00 Execution of Decree, 21 B. 539, 681. 

(4) See Hindu Law (Joint Family), 21 B. 616. 

(5) See Mortgage (General), 21 B. 523 . 

(6) See Mortgage (Redemption), 21 B. 544. 

(7) See Registration, 21 B. 704. 

Sale Certificate. 

s.'e Registration, 22 B. 945. 

Sanction to Institute. 

See Civ. Tro. Code (Act XIV OF 1882), 21 B. 257. 

Sanction to Prosecute. 

(1) See CRIM. Pro. Code (act X OF 1882), 22 R. 936. 

(2) See PLEADER, 22 B. 217. 

San Mortgage. 

See Registration, 22 b. 945. 

Satisfaction. 

See Hindu Law (Joint Family), 21 B. 608. 

Scheme. 

See Hindu Law (Religious Endowments), 22 B. 493, 

Search Warrant. 

See Crim. Pro. Code (Act X OF 1882), 22 B. 949. 

Security. 

(1) See Execution of Decree, 22 B. 42. 

(2) See Practice, 21 B. 576. 

Sentence. 

Sec Practice, 22 B. 760. 

Service. 

See Practice, 21 B. 223, 

Set-off. 

Counter claim — Civ. Pro. Code (Aot XIV of 1882), s. Ill — Praotice — Procedure 
—Contract— See CONTRACT, 21 B. 126. 

Settlement. 

See CIV. PRO. CODE (ACT XIV OF 1882), 22 B. 693. 

Settlement Officer. 

(1) See ACT I OF 1880 (Bombay, THE KHOTI SETTLEMENT), 22 B. 95. 

(2) See KHOT, 21 B. 235. 

Shipping. 

Contract to deliver— Suit for non-delivery — Clause exempting from liability in 
case of loss of carrying ship— Loss of ship — Declaration of ship after date 
of loss — Appropriation of goods after goods lost — 8ee CONTRACT, 22 B, 189. 

Small Cause Court. 

(1) Jurisdiction— Provincial Small Cause Caurts Act (IX of 1887), s. 25, sch. II, 
arts. 4 and 13 — Beriditary allowance — Immoveable property— Registration 
Act (III of 1877), ss. 3 and 17— General Clauses Act (Bom. Act III of 
1886) — Civ. Pro. Code (Act XIV of 1882), s. 252.— Plaintiffs sued in the 
Court of Small Causes at Poona to reoover Rs. 400 for arrears alleged to be 
payable to them under an agreement by the defendant's father to pay 
Rs. 150 per annum, of which Rs. 50 were for maintenance of plaintiff’s 
mother and the residue was to be applied towards defraying the expenses of 
a temple. The terms of the agreement showed that it was intended that 
the payment for the expenses of the temple should be continued m 
perpetuity. The Judge dismissed the suit, holding that being for » 
hereditary allowance it was a claim for immoveable property and oame 
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.Small Cause Court— (Concluded), 

under clauses (4) and (13) of sch. II of the Provincial Small Cause 
Courts Act (IX of 1887). He also held that the claim came within the 
meaning of as. 3 and 17 of the Registration Aot (III of 1877), and 
that the document creating it required registration and not being registered 
was inadmissible in evidence. On application by the plaintiffs to the High 
Court under s. 25 of the Provincial Small Cause Courts Aot (IX of 1887). 

Held, reversing the deoree, that the suit was not for possession of immoveable 
property or reoovery of an interest in such property within the meaning 
of art. 4, nor did it come within the purview of art. 13 of soh. II 
of the Act. The Small Cause Court had, therefore, jurisdiction to 
entertain the suit. 

Held, further, that the document did not require registration, as it was not 
an instrument purporting or operating to create or declare an interest in 
immoveable property within the meaning of s. 17, or create an 
hereditary allowance in the sense in which that expression is used in 
b. 3 of the Registration Act (III of 1877). VISHNU Ganesh JOSHI v. 
YESHWANTRAO, 21 B. 387 

(2) Provincial Small Cause Courts Act (IX of 1887), s. 25 — Jurisdiction of the 

High Court.— An error of law or procedure in the Small Cause Court con- 
fers jurisdiction upon the High Court to exeroise the power committed by 
a, 25 of the Provincial Small Cause Courts Aot (IX of 1887). 

The powers conferred by the section are, however, purely discretionary, and 
the section doe9 not give a right of appeal in all Small Cause Court cases 
either on law or on fact. The High Court is to determine in what oases 
it shall exercise the powers conferred upon it. 

It is not the praotice of the Bombay High Court to interfere under s. 25 of 
the Aot when there are no substantial merits in the case of the applicant. 
It interferes to remedy injustice. It is slow to interfere where substantial 
justice has been done by the Subordinate Court, although that Court may 
technically have erred. 

The provisions of s. 622 of the Code of Civil Prooedure (Act XIV of 1882) do 
not afford a safe guide for the exercise of the extraordinary jurisdiction 
under s. 25 of the Provincial Small Cause Courts Act (IX of 1387). The 
wording of the two sections is wholly different, that of s. 25 of the Pro- 
vincial Small Cause Courts Act being of the widest description and confer- 
ring the most ample discretion on the High Court, while it has been held 
by the Privy Council that s. 622 of the Civ. Pro. Code (Aot XIV of 1882) 
ought to be construed in a very restricted and limited sense. POONA 
City Municipality v. Ramji, 21 B. 250 

(3) Small Cause Court suit— Second appeal— Civ. Pro. Code (Act XIV of 1882), 

s. 586— Suit to recover a certain sum on account of a share in property — 
Amount to be found due on taking account— Title. — Plaintiffs sued to re- 
cover, on acoount of their share in the produce of certain dhara and 
khoti properties Rs. 339-14-2 or any other sum which might be found due 
to them on taking aocount from the defendant, who was the managing 
khot. The defendant denied the plaintiffs’ right to the produce of some 
of the properties. The first Court and the Court of appeal found that the 
amount due to plaintiffs was Rs. 72-14-11. On second appeal, 

Held, that the suit was a Small Cause Court suit, and no second appeal lay. 
The mere fact of a question of title arising does not prevent a suit being 
cognizable by a Court of Small Causes. By merely asking, in tho alter- 
native, for an acoount of the profits, a suit cognizable by a Small Cause 
Court cannot be converted into one of a different nature. NARAYAN v. 
BALAJI, 21 B. 248 

(4) Suit not cognizable against some of the defendants — Jurisdiction. — A suit is 

not cognizable by a Small Cause Court unless it is cognizable by it as 
against all the defendants. Pabshotam v. Pema, 21 B. 12L 

(5) See CIV. PRO. CODE (AOT XIV OF 1882), 22 B. 729. 

Special Judge. 

See ACT XVII OF 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 22 B. 520. 

Specific Performance. 

(1) Sait by purchaser against vendor for speoifio performance of contract of sale 
— Covenant by purchaser to baild a temple — Speoifio performance refused- 

mi 
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Specific Performance— (Concluded), 

— Specific Relief Act (I of 1877). a. 21— Vendor and purchaser — See VEN- 
DOR AND PURCHASER, 22 B. 4G. 

(2) See Municipality, 22 B. 637. 

(3) See Vendor and purchaser, 21 B. 827. 

Specific Relief Act (I of 1877). 

(1) S. 21— See Vendor and Purchaser, 22 B. 46. 

(2) S. 42— Decree — Declaratory decree — Right to sue for declaration — Mortgage 

—Civ. Pro. Code (Act XIV of 1882;, s. 287— See DECLARATORY DECREE, 
21 B. 701. 

(3) S. 54—3oa VATAN, 21 B. 821. 

(4) s. 56, cl. (/c) — Sec MUNICIPALITY, 22 B. 646. 

Stamp. 

(1) Stamt Act (I of 1879), s. 3, cl. (9), sch. I. arts. 5 and 21 ; sch. II, art. 2 

— Interest in land — Agreement to sell standing trees. — A document bearing 
a stamp of one rupee stated (inter alia) “I have sold to you the standing 
trees of the two villages for Rs. 1,601 on condition that those young trees, 
whose trunks do not exceed two feet in circumference, should not be cut 
by you, and that I will give you written information to cut the trees of 
the said villages when you shall have to cut the trees and remove them 
within two years, &c.” 

Held, that the document was sufficiently stamped. VOHRA MAHAMAD- 
ALI v. RA.MCHANDRA, 22 B. 785 

(2) Stamp Act (l of 1879;, ss. 33, 34. 35, 37 (a), (b), 45 and 50 -Collector's 

decision that an instrument is chargeable with duty not conclusive— Duty 
of Civil Court — Practice — Procedure. — The decision of the Collector under 
cl. (b) of s. 37 of the Indian Stamp Aot (I of 1879), that a particular 
instrument is chargeable with duty and is not duly stamped, is not final 
and conclusive. If his decision under that clause is not obeyed, and the 
duty and penalty are not paid, any Civil Court beforo whioh the docu- 
ment may come has the duty cast upon it under s, 33 of examining it and 
of determining for itself whether it is duly stamped or not, and if not, of 
takiug the steps laid down in ss. 33, 34 and 35, that decision being sub- 
ject to revision under 3 . 50. HARIBAI v, KRISHNARAO, 22 B, 632 

(3) See Practice, 21 B. 576. 

Stamp Act (I of 1879). 

(1) S. 3, cl. 9 ; soh. I, arts. 5 and 21 ; sch. II, art. 2— See STAMP, 22 B. 785. 

(2) Ss. 33, 34, 35, 37 (a), ( b ), 45 aud 50— Sae STAMP, 22 B. 632. 

(3) Sch. I, art. 1 and s. 34— See LIMITATION, 21 B 201. 

Stamp Duty. 

See Contract, 2 1 B. 126. 

Statement. 

See Crim. Pro, Code (Act X of 1882), 21 B. 495. 

Statute 4, Geo. IV, c. 76. 

See PARSIS, 22 B. 43C. 

Statute 5, Geo. IV, c. 1 13. 

S. 9— See Uganda, 22 E. 54. 

•Statute 5 Viet , c. 44. 

Ss. 2, 67— See POLICE, 22 B. 742. 

Statute 9 and 10 Viet., c. 4. 

See Uganda, 22 b. 54. 

Statute II and 12 Viet., c. 21 . 

See Insolvency, 22 B. 617. 

Statute 20 and 21 Viet., c. 85. 

8. 22— See I^LVORCE, 22 B. 612. 
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Statute 23 and 24 Vict. t c. II 4. 

See DIVORCE, 22 B. 612. 

Statute 24 and 25 Viet., c. 104. 

(1) S. 15— See Pleader, 22 B. 654. 

(2) 01. 15— See PRACTICE, 22 B. 891. 

Statute 31 and 32 Viet., c. 77. 

See DIVORCE, 22 B. 612. 

Statute 36 and 37 Viet., c. 66. 

S. 25— See TRANSFER OF PROPERTY ACT (IV OF 1882), 21 B. 60. 

Statute 39 and 40 Viet., c. 46. 

See UGANDA, 22 B. 54. 

Statute 44 and 45 Viet., c. 68. 

S. 10— See DIVORCE, 22 B. 612. 

Step in-aid of Execution. 

Seo LIMITATION, 21 B. 331; 22 B. 340. 

Subscription. 

See J1V. PRO. CODE (ACT XIV OF 1882), 22 B. 729. 

Succession. 

S^e PARSIS, 22 B. 909. 

Succession Act (X of 1865). 

(1) Si, 82 and 111— See HINDU LAW (WILL). 22 B. 833. , 

,< 2 i s. 106— Bee HINDU LAW (WILL), 22 B. 409. 

(8j S. 125— See Hindu Law (Will), 22 B. 774. 

(4) S. 179— See EXECUTOR, 22 B. 1. 

(ft) b- 4 . 242, 244— See PROBATE, 21 B. 139. 

(G) S. 235— See EXECUTOR. 21 B. 400. 

Succession Certificate (Act VII of 1889). 

(1) 6oe LIMITATION, 21 B. 580. 

(2) s-:e PROBATE, 21 B. 563. 

,qj c 7 d l— Certificate— Court bound to decide the right to the certificate ?— 
P r action —Procedure . — Under oJ. 3. s. 7. of the Succession Certificate Act 
VII of 1889 the Diatriot Court must deoide in a summary way an applica- 
tion for a 'succession certificate even if the question at issue between 
applicant and opponent be as to the status of the family to which deceased 
belonged. DHARMAYA v. 8AYANA, 21 B. 53 

Sufficient Cause. 

See PAUPER, 22 B. 849. 

Summons. 

(1) See PARTNERSHIP, 21 B. 205. 

(2) See PRACTICE, 21 B. 223. 

Survey Officer. 

S“e KHOT, 21 B. 244, 467, 480, 608, 695. 

Survey Register. 

8ee KHOT, 21 B. 608. 

Talukdar. „ , . 

Out or at Talukdart' Act ( Bombay Act VI of 1888), s. 81, cl. 2 Sale in execution 
of a decree— Sale of talukdart estate— Sanction of Government.— A talukdar 
mortgaged bis talukdari estate iD 1883. i.a., prior to the passing of the 
Gujarat Talnkdars’ Act (Bom. Act VI of 1888). In 1893 the mortgagee 
ened on bis mortgage and, without having the sanotion of the Governor 
in Counoil, obtained an order in the Dietriot Court for the Bale of the 
mortgaged property, that Court holding that the provisions of s. 81, ol. 2, 
of Bombay Act VI of 1888 did not apply to the case of a mortgage efieoted . 
prior to the passing of the Aot. On appeal to the High Court, 
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Talukdar —(Concluded). 

Held , reversing the order of the District Court, that cl. 2-;of s. 31 of Bombay 
Act VI of 1888 applied to the case and that a sale in execution of a deoree 
was suoh au alienation as came within the terms of the section and 
required the previous sanction of the Governor in Council. The Court, 
however, directed the District Judge to give the plaintiffs a reasonable 
time for the production of the sanction, and ordered that in case they 
produced it, the order for sale should be affirmed, otherwise the plaintiff’s 
application for sale should be dismissed. CHUDASAMA NAUDHABHAI v. 
NARAN TRIBHOVAN, 22 B. 884 

Tax. 

See Municipality, 21 B, 630 ; 22 B. 709. 

Taxation. 

See Municipality, 22 b. 843. 

Temple. 

(1) Manager of— Trustees — Removal of trustees — Trustees misapplying funds by 

mistake —Jurisdiction of Courts in India— Code of Civil Procedure (Act 
XIV of 1882). s. 539 — Scheme of management of Hindu temple, form of— 
Religious endowment— Hindu temple, manager of — See HINDU LAW 
(Religious Endowment), 22 B. 493. 

(2) See Civ. Pro. Code (ACT XIV OP 1892), 22 B. 729. 

Tenant-at-will. 

See Civ. Pro. Code (Act XIV op 1882), 22 B. 875. 

Tenant by Sufferance. 

See Limitation act (XV of 1877), 22 B, 893. 

Tender. 

Offer by letter to pay debt— Mortgage— Redemption— 9ee MORTGAGE (REDEMP- 
TION), 22 B. 440. 


Title. 

(1) See Adverse Possession, 21 B. 509. 

(2) 8ee Civ. PRO. CODE (ACT XIV OP 1882), 22 B. 88, 967. 

(3) See Ejectment, 21 B. 91. 

(4) See Execution op Decree, 21 B. 424. 

(5) See Mortgage (Redemption), 21 B. 793. 

(6) 8ee SMALL CAUSE COURT, 21 B. 248. 

(7) See VENDOR AND PURCHASER, 21 B. 175, 827. 

Trader. 

See INSOLVENCY, 21 B. 405. 

Tramways. 

Tramways Act (Bom. Act I o/ 1874), s. 24—“ Regulating the travelling ” — 
Meaning of the words— Regulation made under the section for regulating 
the conduct of the Company's servants— Illegality of such regulation . — 
The words “ regulating the travelling ” in s. 24 of the Bombay Tramways 
Act (Bom. Aot I of 1874) mean laying down rules as to how persons 
shall travel, that is to say, rules for the oonduot and behaviour of the per- 
sons who travel, and cannot be held to inolude rules for the oonduct of the 
Company’s servants, prescribing what they shall do, or what they shall 
not do. in the matter, for instanoe, of issuing tiokets. 

S. 24 of Bombay Act I of 1874 authorizes the Bombay Tramway Company 
to make regulations “ for regulatiog the travelling in or upon any carriage 
belonging to them.” Under this section the Company made the following 
regulation 

“ Any conductor who shall negleot to issue a ticket to a passenger, or shall 
issue to suoh passenger a tioket bearing a number other than one of the 
numbers contained in suoh books, or 9hall issue a tioket of a lower deno- 
mination than the amount of the fare, or non-conseoutiv© in number, or a 
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Tramways — (Concluded ) . 

tioket other than the tioket provided by the Company for the journey to be 
travelled, — shall for every suoh ofienoe be liable to a penalty not exceeding 

Rs. 25.” 

Held, that the regulation was ultra vires . ManOCKJI v. The Bombay 
Tramway Company, 22 B. 739 


Transfer. 

(1) See CIV. PRO. CODE (ACT XIV OF 1882), 21 B. 456. 

(2) See CRIM. PRO. CODE (ACT X OF 18S2), 22 B. 549. 

Transfer of Property Act (IV of 1882). 

(1) See Mortgage (Marshalling), 22 b. 304. 

(2) S. 3— See STAMP, 22 B. 785. 

(3) Ss. 4 and 54 -See VENDOR AND PURCHASER. 22 B. 176. 

(4) S 8— See VENDOR AND PURCHASER, 22 B. 610. 

(5) Sb. 8. 59— See MORTGAGE (EQUITABLE), 22 B. 164. 

(6) Ss 38, 51— See EXECUTOR. 22 B. 1. C1 t> oor 

(7) S. 60— See MORTGAGE (EQUITY OF REDEMPTION), 21 B. 226. 

( 8 ) S. 67— Covenant to pay interest— Separate suit to recover arrears of interest 

' J Qiv pro Code (Act XIV of 1882), s. 43— Mortgage— Right of mortgagee 

to sen mortgaged property-Reg. V of 1827-See MORTGAGE (SIMPLE), 

21 B. 267. _ 

(9) S. 85— Foreclosure suit— Parties to euit-Practice— Procedure— See JURIS- 

DICTION, 22 B. 701. 

/ml R aq R e e LIMITATION ACT (XV OF 1877), 22 B. 107- 

(11) 8. 93, Proviso— See MORTGAGE (REDEMPTION). 22 B * 771, 

(12) S 99— See MORTGAGE (REDEMPTION), 22 B. 624. 

(iQ) S 106- Principal and agent-Liability of agent for rent-Honorary secre- 
tary to a school maintained by a fore.gn society-Ejeotment-Not.ce to 
quit-Service of notice-See PRINCIPAL AND AGENT, 22 B. 754. 

(14) S. 115— See ACT V OF 1879 (BOMBAY LAND REVENUE CODE), 22 B. 389. 

/1( -v o iqo—qfi and 37 Viet., c. 66, s. 25 — Assignment of debt— Notice to debtor 

(15) S - 132 3b . q ■ of t ) ie wr it. — Under a. 132 of the Transfer of 

Prnoertv Act (IV of 1882) the assignee of a debt is under no obligation to 
give*no\Io^of ^the 'assignment to tie debtor All that, ie required is th.t 
the debtor shall become aware of it, and it is sufficient if he becomes 
aware of it on being served with a writ in a suit by the assignee. RAGHO 

V. NARAYAN, 21 B. 60 *" 

/16) S. 135 —Assignment of mortgage by mortgagee— Suit by assignee Payment 
' into Court by defendants (representatives of mortgagor) of price paid to the 
assinnor (mortgagee) without admitting the mortgage or assignment— Inter - 
est—Papment in qrain— Damdupat.— In a suit by the assignee of a mort- 
age to recover the amount due on it, the defendants (who were 
representatives of the mortgagor) without admitting the mortgage, or that 
anything was due under it, paid into Court the amount which the plaintiff 
had paid for the assignment with interest and expenses, but said that they 
did not admit the assignment to -the plaintiff or the assignor’s right to the 
mortgage, but that they were willing that the amount should be paid to 
the plaintiff if he proved that he was the person entitled to recover the 
mortgage-debt. 

Held that the plaintiff was entitled to recover the whole amount legally due 
on the mortgage, and that 8. 135 of the Transfer of Property Act (IV of 
1882) did not apply. Payment into Court under suoh circumstances was 
only a conditional tender and such a conditional tender is not a payment 
under the section* 

Held, also, that the rule of damdupat applied to the mortgage, the advance 
having been in cash, although the interest was to be paid in grain. 
ANANDBAO V. DUBGABAI, 22 B. 761 

(17) Bb. 185 and 139— See INSOLVENCY, 21 B. 572. 

Treaty of Berlin In 1885. 

Bee UGANDA, 22 B. 64. 


PAGE 


1075 


42 


1091 


1375 


GENERAL INDEX. 


Trees. 

See Vendor and Purchaser, 22 B, 610. 

Trespasser. 

See Hindu Law (adoption), 22 B. 482. 

Trust. 

Trustee — Devaslhan — Manager — Hereditary trustee— Mistake by trustee as to true 
legal position— Management lax and improvident , but not fraudulent and 
dishonest— Appointment of a devaslhan committee— Scheme of management. 
— A mistake by a hereditary trustee of a devasthan as to his true legal 
position does not of necessity afford a ground for removing him from his 
post of manager, and entrusting it to new hands. 

The management of a devasthan beiog found to be lax and improvident, but 
not fraudulent and dishonest, the Court declined to remove the manager, 
but appointed a devasthan committee to supervise and control him, and 
framed a scheme for the management of the trust. ANNAJI RAGHUNATH 
GOSAVI v. NARAYAN, 21 B. 556 


Trustees. 

(1) Charity Public charity — Suit for removal of trustees of a public charity and 

for account— Jurisdiction— District Court— Civ. Pro. Code ( Act XIV of 
1882), s. 539." A suit to remove the trustees of a public charity, and to 
compel thorn to account aod to make good the losses sustained by the 
charity in consequence of their default, is a suit which falls within th8 
scope of s. 539 of the Code of Civil Procedure (Aot XIV of 1882), and must, 
therefore, be instituted in a District Court, and not in a Subordinate 
J udges Court. SAYAD HUSSEINMIAN v. COLLECTOR OF KAIRA. 21 E. 48... 

(2) Charity Suit against de faofco manager or trustee by do jure trustees — Dismissal 

of such suit as barred by limitation — Subsequent suit against same defend- 
ant by Advocate-General under s. 539 of Civ. Pro. Cede— Such suit not 
affected by fust suit— Civ. Pro. Code ( Act XIV of 1882), s. 539— Res 
judicata.— In 1887 certain persons alleging that they had been appointed 
trustees of a temple and its property by its founder Purshotam, brought 
a suit to evict Purshotam’s son from the premises, alleging that he had 
been their gumasta, but that they had dismissed him and that he refused 
to give up the property. The High Court dismissed that suit on the 
ground that it was barred by limitation. 

In 1892 the plaintiffs brought the present suit with the consent of the Advo- 
cate-General, under s. 539 of the Civ. Pro. Code (Aot XIV of 1882), against 
the same defendant, alleging that after Purshotam’s death the defendant 
had entered into possession of the property and for some years had carried 
out the trusts created by his father Purshotam ; but that latterly he had 
claimed the property as his own and refused to perform the trusts. They 
prayed that trustees might be appointed and the property made over to 
suoh trustees. The defendant contended that the plaintiffs in both the 
suits were the same, viz., persons representing the same cestues que 
trustent, i.e., the devotees of the temple or the general publio; that they 
sued in the same right, and that as the plaintiffs in the former suit were 
held barred by limitation, the plaintiffs in the present suit were also barred. 

Held, that the present suit was not barred. The plaintiffs in the former suit 
had no general warrant, suoh as is conferred on plaintiffs suing under 
s. 539 of the Civ. Pro. Code, to represent the public, the objects of the 
charity. They based their title to sue on their particular appointment by 
Purshotam, and when it was found that they had by limitation IobI their 
rights to the title derived from that appointment they ceased to represent 
the public just as though they had been removed from their office. The 
de jure managers and trustees of a publio charity losing their right by 
limitation to oust the de facto trustee does not confer on the latter 
immunity from suit on the part of the Advooate-General or the temple. 
LAKSHMANDAS v. JUGALKISHORE, 22 B. 216 

(3) See Civ. Pro. Code (Act XIV of 1882), 22 B. 729. 

(4) See Hindu Law (Religious Endowments), 22 B. 493. 

(5) See Trust, 21 B. 556. ' * 
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Uganda, 

Consular Court — Jurisdiction — Jurisdiction of Consular Court over persons not 
resident within a British Protectorate-Aiding the waging of war against 
a friendly power— Africa Orders in Ceuncit, 1889, 1882, 1893 — Two 
natives of a German Proteotorafce were convicted by the English Consular 
Court of Uganda of aiding and abetting the King of Unyoro in waging 
war against the King of Uganda and the Queen-Empress under ss, 48 and 
50 of the Africa Order in Council of 3839, as supplemented by the Order 
of Council of 1892 and 1893. One of them was also oonvioted of slave- 
dealing. 

Held, that the English Consular Court had no jurisdiction, iDasmuoh as the 
acoused, even if subjeotsof a Signatory Power, were not resident, and other 
offences were not committed, within a British Proteotorafce. 

Held , also, that the alleged fact that the ‘ locus in quo ’ was in British 
military occupation gave no jurisdiction to the Consular Court. 
IMPERATRIX v. JUMA, 22 B. 54 

Undue influenoe. 

Bee WILD, 22 B. 17. 

Usage. 

See HUNDI, 21 B, 294. 

Utavali. 

See Crim. Pro. Code (ACT X OP 1882), 82 B. 988. 

Valuation. 

Suits Valuation Act (VII o/1887), $. 8— Jurisdiction— Partition— Valuation of a 
suit for partition. — In a suit for partition of certain property, the valu9 of 
the whole property sought to be divided was over Rs. 5,000. Plaintiff 
valued his share at Rs. 250, and paid court-fees on this amount. 

This suit was filed in the Court of a Subordinate Judge of the First 'Class. 

Held, that the value of the subject-matter of the suit could not be held to be 
more than Rs. 250, so that the suit ought to have been filed in the Court 
of the Second Class Subordinate Judge- MOTIBHAI v. HARIDAS, 22 B. 
316 

Vatan. 

(1) Cash allovjance—Suit for arrears of share— Limitation— Limitation Act (XV 

of 1877), sch. II, art. 62— Res judicata— Point of law decided in previous 
suit between same parties — Decree for future payment of share — Practice- 
Procedure.— The plaintiff in this suit sought to recover eleven years’ 
arrrers of his share in a certain Government allowance received by the 
defendants and also prayed for an order direoting the defendants 
to pay him and his heirs his proper share in future. The defendants 
contended that under the Limitation Act (XV of 1877) only three years’ 
arrears oould be recovered. In a previous suit brought by the plaintiff in 
1874 against the same defendants it was decided by the High Court that 
twelve years’ arrears could be recovered. The lower Court now held that 
this decision continued to bind the parties, and that, therefore, the present 

, claim should be allowed. It accordingly passed a decree for the plaintiff 

for the amount claimed, and al30 direoted that the defendants should pay 
to the plaintiff and his heirs for the future his share in the allowance. 

Held, (varying the decree), that the plaintiff under the Limitation Aot (XV 
of 1877) was only entitled to recover arrears for three years. 

A point of law though deoided in a suit between the same parties cbd never 
be res judicata. 

Held, also, that the order in the deorse as to payment in future was bad. 

It oould not be executed, as the amount of the allowance was variable and 

l the defendants were not liable until they obtained payment of the allow- 

ance from Govarnment. ChaMANLAL v. Bapdbhai, 22 B. 669 

(2) Inheritance— Bom. Act V of 1886, s. 2— Retrospective effect— Vatan— Vatan 

becoming the properly of widow and daughter — Heirs. — B. 2 of Bombay 
Aot V of 1886 ib not retrospective. 

A vatan having devolved on the widow and daughter of a deceased Mahomedan 
as his heirs, and eaeh having become owner of her share in it, in so far as 
• vatan oan be held in ownership. 
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Vatan— {Concluded). 

Held, that on the death of the widow in 1890, leaving no qualified male 
heirs, the daughter wag entitled to succeed as her heir. RAHIMKHAN V. 
PATU BlBI, 21 B. 118 

(3) Kulkarm vatan — J o.-sh i vri tti — Purchaser of s hare in— ’Obstruction in perform- 

ance of duties — Injunction — Specific Belief Act (I of 1877), s. 54. — The 
plaintiff, who had bought a share in a kulkarni vatan and joshi vritti , was 
obstructed by the defendants in the performance of his duties. 

Held, that he was entitled to an injunction against the defendants, MORO 
v. ANA NT, 21 B. 821 

(4) Share of vatan — Vatan devided into takshims or shares - Decree by holder of 

one share against holder of other — Execution of decree — Collector's certifi- 
cate forbidding alienation— Vatan Act (Bom. Act III of 1874), ss. 4 and 10 
— Validity of Collector's certificate. — There cannot be two separate vatans 
in connection with one herditary office : therefore, when a vatan is broken 
up into shares or takshims, those takshims, do not constitute separate 
vatans. 

Where the Collector’s certificate under s. 10 of the Vatan Act was based on 
a misunderstanding of the term “ vatan.” 

Held, that his certificate was illegal and could not be accepted by the Court, 
Ramangavda v. Shivapagavda, 22 B. 601 

(5) Vatandar—Vatandar family— Hereditary Offices (Bombay Act III of 1874), 

s. 25— Suit for declaration of right to represent family— Jurisdiction of 
Civil Court.— The plaintiff sued for a declaration that the branch of the 
Gavda family which he represented was older than that represented by 
one of the defendants. The object which he desired to obtain by a decla- 
ration in that form’was to influence the Collector in determining whether 
he should be recognized as the representative vataodar in respeot of the 
four annas’ share which the Gavda family possessed in a patelki vatan. 

Held, that, the Civil Court had no jurisdiction to entertain the suit, since 
the declaration sought, if made, would in effect bo a declaration of plaint- 

' iff’s status as representative vatandar. This, however, equally with the 

duty of ascertaining the custom of the vatan as toservioe was a duty which 
by s. 25 of the Bombay Hereditary Offices Aot (Bombay Act III of 1874) 
was imposed on the Collector and not upon the Civil Court. RAOJI v. 
Genu, 22 B. 344 

(6) Seo ACT III OF 1871 (Bombay, HEREDITARY OFFICES), 21 B. 55. 

(7) See ACT V OF 1879 (BOMBAY LAND REVENUE CODE), 22 B. 794. 

Vatandar. 

(1) 177 to is a— Person having an hereditary interest— Hereditary interest, what is 

— Hereditary Offices Act (Bom. Act III of 1874), ss. 4 and 5 — Amending Act 
(Bom. Act V of 1886), s. 2.— Giriappa by his will devised all his property, 
which was vatan property, to Vekangauda, a distant cousin. The plaintiff 
as the nearest heir of Giriappa claimed the property, contending that 
Venk&ngauda had not an “ hereditary interest ” in the vatan within the 
meaning of s. 4 of the Bombay Hereditary Offioes Act, III of 1874 , that he 
was not a “ vatandar ” capable of taking under the will of Giriappa. within 
the meaning of s. 5, and that the will of Giriappa was, therefore, inopera- 
tive. 

Held, that Venkangauda had not “ an hereditary interest ” in the vatan, 
and that the devise to him was, therefore, inoperative. The expression in 
s. 4, “persons having an heroditary interest in a vatan,” means persons 
having a present interest of an hereditary character in the vatan and does 
not include persons who may have a spes succession is however ramo e ' 
“ Hereditary interest ” means an interest aoquired by inheritance as distin- 
guished from an interest acquired by purohase, gift or other modes o 
acquisition. CHINAVA v. BhimangAUDA, 21 B. 787 

(2) See ACT V OF 1879 ( BOMBAY, LAND REVENUE CODE), 22 B. 794. 

(3) See VATAN, 22 B. 344. 

Vendor and Pur'chaser. 

(1) Contract to purchase— Construction— Good title — Property in canfonm<rt*<““ 
Rights of Government in such property — Contract making no mention 
Government rights — Knoivledge of purchaser— Suit by purchaser for speaj 
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Vendor and Purchaser — [Continued). 

performance or return of earnest-money— Earnest-money token repayable — 
Amendment of plaint so as to claim refund of earnest-money— Practice — 
Procedure. — On Ootober 12th,1887, the first defendant exeouted the follow- 
ing agreement in favour of plaintiff with respect to certain property 
situated in the Poona Cantonment : — " I have agreed to sell to you * * 

• both my bungalows desoribtii above, including the sites and buildings 
together with the compounds, rooms for servants, stables, out-houses * 

• • * * and I have this day received from you Rs. 5,000 as earnest- 

money. After the sale deed in regard to the said bungalows is executed I 
will get them transferred to your Dame in the Brigade-Major’s office.” 
On the same day the first defendant received from the plaintiff Rs. 5,000 
as earnest-money. A notioo of tha proposed salo was published in the 
newspapers, upon which the Poona Cantonment Committee wrote to the 
plaintiff stating that Government possessed certain rights over the pro- 
perty. Plaintiff then demanded that the first defendant should obtain 
from Government and transfer to him a full and complete title in the pro- 
perty. The defendant refused and prepared a draft deed transferring the 
ordinary cantonment tenure, which was a mere occupancy, and sent it to 
plaintiff. Plaintiff declined to accept it and brought this suit to compel 
the first defendant to execute a deed transferring to him a full and com- 
plete title for possession of the property and for rent and damages. 

Although apparently not arising upon the pleadings, an issue was raised by 
the parties as to whether by his conduct tho plaintiff had forfeited his 
right to have the earnest-money returned to him. This issue was, how- 
ever, struck out at the trial by the Subordinate Judge, who also refused 
to allow the plaint to bo amended by inserting a claim for the repayment 
of the earnest-money, on the ground that it would chango the character 
of the suit from beiDg one based on the contract of the 12th October, 1887, 
into a suit based on tho fact that there had never been a contract at all 
between the parties He dismissed the suit- The plaintiff appealed and 
contended that the contract was that the defendant should give an absolute 
title to tho property, and that as he was unable to. carry out this contract 
he should return the earne.st-money to the plaintiff. 

Held (1), upoD the evidence (Candy, J., dissenliente) that the knowledge that 
the property in question was held upon cantonment tenure was not brought 
home to the plaintiff, and that the Court cou'd not impute such know- 
ledge to him ; that the terms of the contract itself were calculated to 
induce the plaintiff to believe that the defendant was selling not a mere 
revocable license to occupy the land, but the land itsolf. The defendant 
agreed to sell the land, and having doue so the onus lay upon him to show 
not only that he intended to sell only cantonment occupancy rights, but 
also that tho plaintiff understood that he was purchasing tho same. 

(2) That the defendant beiDg in default, and being unable to givo the title 
contracted for, should return tho earnest-money to the plaintiff. 

Held (by the Full Bench) that the amendment of tho plaint so as to make it 
inolude a claim for the refund of the earnest-money ought to have been 
allowed, although not asked for until a late stage of the case. 

The right to specific performance of a oontraet, or, in the alternative, to a 
return of the earnest-money should bo determined in one and the Bame 
suit, and the plaintiff failing to obtain a decree for specific performance 
should not be driven to a separate suit to recover baok his deposit, if he is 
entitled to relief in that form. 

The oircumstance that a purchaser is not entitled to specific performance is 
by no means conclusive against his right to a return of the deposit. If, 
having regard to the terms of the contract, he is justified in refusing to 
accept the title, which the vendor is able to give, he is entitled to a refund 
of the deposit. IBRABIMIJHAI V. FLETCHER, 21 B. 827 (P.B.) 

(2) Covenant for title— Breach— Damages— Measure of damages. — A purchaser 
evioted from his holding ia entitled to recover from a veudor who has 
guaranteed his title the value of the land at the date of the eviction. 

Though in ordinary cases a mortgagee when deprived of hie security can pnly 
recover his mortgage-money as the damages for breach of the covenant 
for quiet enjoyment, yet where the Mortgage deed contains a covenant on 
the part of the mortgagor not to pay off the mortgage for a term of years 
the mortgagee is entitled to damages for being deprived of a favourable 
and long enduring investment. 
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Vendor and Purchaser— (Concluded). 

For the purpose of estimating such damages the Court will value the pros- 
pective profits as a jury would. NAGARDAS v. AHMEDKHAN, 21 B. 175 

(3) Deed of sale set azide for want of consideration — Contract Act (IX oj 1872), 

s.25, — On the 13th November, 1892, A executed to B a deed ofsale of certain 
land. The deed was duly registered and it recited that the consideration 
money, Rs. 90, had been duly paid. B got into possession of the land. 
A subsequently brought a suit to set aside the deed of sale, and to recover 
possession, alleging that he had been induced to execute the deed when in- 
capacitated from illness, and that the consideration money had not been 
paid. Both the lower Courts found that the consideration money had not 
been paid. The lower appellate Court dismissed tho suit, holding that A's 
remedy was to sue for the consideration money if it was unpaid, and that 
he had a lien on the land for the amount, but that he could not set aside 
tho deed. 

Held, that the deed should be sot aside, and the plaintiff should recover 
possession. 

Per FULTON, J. The sale was void for want of consideration. Section 
25 of the Contract Act (IX cf 1872) applied to the transaction. 

Per 1 Arran, 0. J. — The judgment itself appears to me to disclose a state 
of facts which shows that there was no sale at all and that the plaintiff 
was tricked into executing and registering the conveyance. I am not, 
however, as at present advised, prepared to assent to the train of thought 
which puts conveyances of lands in the Mofussil perfected by possession or 
registration, where the consideration expressed in the conveyance to have 
been paid has not in fact been paid, in th9 same category as contracts void 
for want of consideration. TATI v. Babaji, 22 B. 176 

(4) Sale of land— Trees standing on land— Transfer of Properly Act (IV of 1882), 

Trees being attached to tho earth aro included in the legal inoidonts 
^ an< ^ anc * P ass the transferee under a deed of sale of the land on 
which they staud, unless a different intention is expressed or necessarily 
implied. No such intention is necessarily implied beoause tho trees are 
mortgaged prior to the sale and no mention of the mortgage iB made in the 
sale-deed. PANDURANG v. BHIMRAV, 22 B. 610 

(5) Specific performance — Suit by purchaser against vendor fer specific performance 

of contract of sale — Covenant by purchaser to build a temple— Specific per- 
formance refused— Specific Relief Act (I of 1877), s. 21.— On the 16th 
November, 1S93, the first defendant argeed to sell a house to the plaintiff. 
The contract contained a covenant on the part of the plaintiff to build a 
temple and to seoure an annuity to the vendor and his wife. On the 2l6t 
of the same month, the first defendant sold and conveyed the same house 
to the second defendant and put him in possession. In a suit brought by 
plaintiff against defendants Nos. 1 and 2 for spccifio performance of the 
contract of tho 16th November. 

fle/ci (1) that the second defendant was a proper party to the suit. 

(2) That specific performance could not be granted, the covenants contained 
in the agreement being such as the Court could not enforce. RAM- 
CHANDRA GANESH v. RAMCHANDRA KONDAJI, 22 B. 46 

(6) Unpaid purchase-money — Suit to recovor the money from the vendeo person- 

ally and from the property sold — Personal remedy — Limitation— Limita- 
tion Act (XV of 1877), art. 132— See LIMITATION ACT (XV OF 1877), 22 
B. 846. 

Vested Remainder. 

See Hindu Law (Will), 22 B. 409. 

Vesting Order. , • 

See Partnership, 21 B. 205. 

Village Mahar. 

(1) Bee Crim. Pro. Code (ACT X OF 1892), 22 B. 889. 

(2) See Penal code (Act XLV of I860), 21 B. 517. 
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Village Sutar. 

See Hereditary offices, 21 B, 733. 
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Wagering Contract. 

Contract Act (IX of 1872), s. 30— Bombay Act III of 1865.— Act III of 1865 
(Bombay) is still in foroe and has not been repealed by the Contract Act 
(IX of 1872). 

As between the original parties a promissory note which has for its considera- 
tion a debt due on a wagering contract is void and, therefore, not binding 
in the hands of the original payee. 

In order to constitute a wagering contract, neither party should intend to 
perform the contract, itself, but only to pay the difierences. In order to 
ascertain the real intentions of the parties, the Court must look at all the 
surrounding circumstances and will even go behind a written provision of 
the contract to judge for itself whether such provision was inserted merely 
for the purpose of concealing the real nature of the transaction. The 
defendant employed the plaintiff from time to time as a broker to purchase 
Government paper and shares of the Manekji Petit Spinning and Weaving 
Company. The plaintiff did so to the extent of many lakhs of rupees. 
No delivery was given or taken, but the differences only between the 
the contraot price and the price at the date of settlement (the Vadia 
day in eaoh month) were paid or received by the defendant. The plaintiff 
now sued the defendant on two promissory notes given to the plaintiff by 
the defendant in respect of differences due by him in respect of the con- 
tracts thus made on his behalf. The defendant pleaded that he was not 
liable, the contracts being wagering contracts. It appeared from the 
evidence that tbe practice in the bazar, (which was followed in this case), 
was for brokers to enter into such oontracts in their own name and not to 
disclose the principals. Tbe brokers became liable to give or take delivery. 
The defendant stated that he did not know the persons to whom the 
plaintiff sold or from whom he purchased. 

Held (1) on the evidence, that the defendant authorized the plaintiff, as his 
broker to contract on bis behalf, but in the plaintiff’s own name, on tbe 
understanding that tbe defendant would indemnify the plaintiff and pay 
him brokerage in respect of the transactions entered into by him on 
behalf or benefit of defendant. Accordingly the plaintiff did enter into 
contracts in his own name with third parties. The defendant was not 
directly a party to them, nor did his name appear anywhere in tbe oon- 
traots themselves. 

(2) That the plaintiff was entitled to recover from the defendant tbe losses 
which he paid to third parties in respect of the contracts made by the 
plaintiff on the defendant’s behalf and that such losses were a valid 
consideration pro tan to for tbe notes sued upon. No doubl, so far as the 
defendant was concerned, all the contracts were merely wagering or 
gambling transaction, but there was no evidence to show that, so far as 
the third parties were ooncerucd, they were otherwise than genuine. The 
plaintiff was not, as between himselt and the defendant the principal in 
the transactions. He was merely the broker with a personal liability to 
the third: parties. There was nothing to show that as between himself and 
the third parties tbe contracts were not perfectly genuine. The non- 
delivery and payment of difierences on baud was a matter of subsequent 
arrangement. If he was liablo to be called upon to receive or make aotual 
delivery, then, in the absence of any express agreement to tbe contrary, a 
similar liability rested on the defendant himself, whatever might have 
been the defendant’s own intentions. As the contracts between tbe plaintiff 
and the thirdparties were not void, so the contracts between the defendant 
and the plaintiff to indemnify the plaintiff in respect of these contracts 
were also valid. 

The mere fact that the plaintiff, knowing the defendant’s position and means, 
must have inferred that he did not mean or ftiteud to perform the 
oontracts in specie, was not, per se, without more, sufficient to render the 
contract invalid and not binding* on the defendant. Tbe inferenoe of tbe 
plaintiff would not be, per se, a -binding agreement. PEROSHA CUH6ETJI 
PARAKH V. MANEKJI DOS8ABHOY WATCHA, 22 B, 899 

Waiver. 

Bee CIV. PRO. CODE (ACT XIV OP 1882), 21 B. 361. 

Waste lands. 

See ACT X OP 1876 (BOMBAY REVENUE JURISDICTION), 21 B. 684. 
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Water-rate. 

See Irrigation, 22 B. 377, 

Will. 

(1) Execution of Kill— Codicil— Testamentary acts — Incapacity from illness— 
Influence not amounting to coercive influence. — A Khoja Mahomedan resi- 
dent in Bombay made his will in 1886, appointing hia wife, and his eldest 
son by a former wife, to execute it. The testator died on the 9th February, 
1891, having at different times, in the interval, made four codioils. The 
widow, applying for probate of all the above, propounded a fifth oodicil, 
alleging it to have been made by her husband on the 6th February, 1991. 
The son petitioned for probate to be delivered to him and to the widow, 
but only of the will and of the first two codicils, contesting the three later 
codicils as having been made under undue influence exercised by the 
wife. He disputed the last codicil, not only on the ground of undue 
influence, if the codicil had been, in fact, executed, but because at the 
time of the alleged execution, his father was almost unconsoious, and 
unable to understand what he was doing. 

The High Court, in its original testamentary jurisdiction, refused probate 
of the three disputed codicils, granting probate of the will and of the first 
two codicils only. Tbo Appellate High Court granted probate of the will 
and of the five codicils, finding that no undue influence had been exercis- 
ed ; and that the fifth had been executed by the testator with knowledge 
and comprehension of its contents, and of his free volition. 

The Judicial Committee affirmed the judgment of the Appellate Court as to 
the absence of undue influence. In their opinion, if there was not evidence, 
and theie was not, to show coercion in the special matter of the codicils, 
general assertions of the wife’s commanding character, aDd of the hus- 
band’s weakness, and of their differences, went for little. 

But, in regard to the fifth codicil, they affirmed the judgment of the original 
Court,* finding the evidence to have left upon the inference that the 
testator had bcen^at the time when it was alleged by the widow that ha 
had made this codicil, too exhausted and ill for suoh a testamentary aot. 
Sara Mahomed v. Dame Januai. 22 B. 17 (P.C.)=24 1.A. 148 = 1 0.W. 
N. 481 = 7 Bar. P.C.J. 173 

(2) See Executor, 21 B. 335. 

(31 See Prorate, 21 B. 563. 

Winding up. 

See Company, 21 B. 273. 

Witness. 

4 

(1) See INSOLVENCY, 22 B. 447. 

(2) See PENAL CODE (ACT XLV OF 1860), 22 B, 596. 

(3) See Practice, 22 B. 253. 

Words and Phrases. 

(1) “ Any person io possession”— 8ee PENAL CODE (ACT XLV OF 1860), 21 B. 

536. 

(2) “ Appeal ’’—See LIMITATION, 22 B. 500. 

(3) “ Appeal allowed by law ’’—See ACT X OF 1876 (BOMBAY, REVENUE 

JURISEflCTlON), 22 B. 583. 

(4) “ Booth”— See POLICE, 22 B. 742. 

(5) “Court ’’—See Crim. Pro. Code (Act X OF 1892), 22 B. 936. 

(6) “ Daughters of sons ’’—See HINDU LAW (WILL), 22 B. 533. 

(7) “ Decrees ’’—See DIVORCE, 22 B. 612. - 

(8) “ Dharis See EASEMENT, 22 B. 83L 

(9) “ Disaffection ’’—See PENAL CODE (ACT XLV OFv'l860), 22 B. 112, 152. 

(10) “ Disapprobation ’’—See PENAL CODE (ACT XLV OF 1860), 22 B. 112. 

11) “ Disloyalty ’’—See PENAL CODE (ACT XLV OF I860), 22 B. 112. 

12) “ Easement ’’—See EASEMENT, 22 B. 881. 

13) “ Expectancy of succession by survivorship ” — See CIV. PRO. CODE 

(ACT XIV OF 1882), 22 B. 984. 

(14) “For good works ’’—See HINDU LAW (WILL), 22 B. 774. - • 

(15) “ Gift to the heir of A from generation to generation ” — See CONSTRUC- 

TION, 22 B. 365. : 
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Words and Phrases— (Concluded), 

(16) “ Guilty knowledge” — See PLEADER, 22 B. 317* 

(17) “ Hereditary interest ’’—See VATASDAR, 21 B. 787. 

(18) “ Hereditary office ’’—See HEREDITARY OFFICES. 21 B. T33. 

(19) “ Homestead ’’—See BHAGDARI, 21 B. 588. 

(20) “Imported”— Bee Municipality. 22 B. 843. 

(21) “In accordance with law ’’-See LIMITATION ACT (XV OF 1877). 22 B. 83. 

(22) “Knows or has reason to believe ’’—See PLEADER, 22 B. 317. 

(23) “Magistrate ” — See EVIDENCE, 22 B. 235. 

(24) “May”— See MUNICIPALITY, 22 B. 384. 

(25) “ Mischief, when the only loss or damage caused .s loss or damage to a P r ‘ Va ^ 

person, may be compounded by the person to whom the loss or damage 
was caused”— See CRIM. PRO. CODE (ACT X OF 1882), 22 B. 889. 

(26) “Next of kin”— See PARSIS, 22 B 909. 

(27) “ Obstrnotion ” — See CRIM. PRO. CODE (ACT X OF 1882), 22 B. 988. 

(28) 11 Or otherwise n — See BILL OF LADING, 22 B. 184 # 

k (29) “ Police Officer ” — 8ee EVIDENCE, 22 B. 235. . 

^ (30) "Guod fieri non debuit faotum valet” — See^ HINDU LAW (Marriage), 

22 B. 812. 

(31) “Regulating the travelling” — See TRAMWAYS, 22 B. 739. 

'321 “ Relatives ” — See PARSIS, 22 B. 909. „ _ 

^ v (33) “River” — See CRIM. PRO. CODE (ACT X OF 1882), 22 B. 988. 

(34) “ Sara Kam ’’—See HINDU LAW (WILL), 22 B. 774. 

(35) “ Bhall ’’—See TALUKDAR. 22 B. 884. 

(36) “ Sons of sons ” — See HINDU LAW (WILL), 22 B. ^33. R . 

(37) “ Spes succession^ ’’—See CIV. PRO. CODE (ACT XIV OF 1882), 22 B. 984. 

(38) “ Sufficient cause See LIMITATION, 21 B. 552. ^^ 

(39) “ Take possession of andojoy”— See HINDU LAW (RE\ ERSIONERS), 21 B. 
376. 

(40) “ Tenancy by sufierence”— See LIMITATION ACT (XV OF 1877), 22 B. 893. 

‘ Tene kaia raja hoe to Ses HINDU LAW (WILL), 22 B. 409. 

‘ The Government established by law in British India —Sec PENAL CODE 

(ACT XLV OF 1860), 22 B. 112. 

(43) “ Vatan ’’—See VATAN, 22 B. 601. n woo 

(44) “Village Sutar ’’—See HEREDITARY OFFICE, 21 B. 733. 

(45) “ Widows of sons ’’—See HINDU Law (WILL), 22 B. 533, 

Writ. 

See Transfer of Property Act (IV of 1882), 21 B. GO. 

Yearly Tenancy. 

See Landlord and Tenant, 22 B. 241. 


(41) 

(42) 
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